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14 M. 1. 

APPELLATE CIVIL. 


1890 

AUG. IS. 


Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Sathappayyar ( Defendant No. l), Appellant v. PeriasaMI 
{Plaintiff), Respondent. [22nd, and 23rd April and 13th August, 1890.] 

Mutt — Religious Endotcments Act — Act XX of 18G3, Sections 14, IB —Jl'ar?/ of asceticism 
of paiadesi—Removal of paraaesi— For in of decree—Civil Proceawe Code, Sec¬ 
tions 13, 43, 539—Res judicata— Chanty. ** 

The plaintiff, the zemindar of Sivaganga, sued in a Subordinalc Court to 
remove the deiendant from the i ffice ol head of a mutt. The defendant, was a 
mariied man living with his wives and childien. whtm he maintained with the 
produce ot the property cf the mult, and it appeared that be had failed to per- 
form the ceremonies ot ihe institution. 

The mutt in question came into existence under a deed of endowment or 
“ charity grant,” whereby ihe first zemindar of Sivaganga granted land to his 
guru lor the erection ano maintenance oi a mutt and the performance of certain 
rel gious exercises in perpetuity, and provided that tbc bead of the mutt should 
be of the line of disciples of the oiiginal giantee whose spiritual family he 
desired to perpetuate, In 1BG7 a piedecessor in title of the plaintiff bad sued 
unsuccessfully to ri cover certain property of the mutt from tbe defendant, 
alleging another cause of action than his siaius as a married man and bis 
misappropriation of ihe mutt properly ; and in that suit it was established that 
the head of tbe mutt for the time being had tbo right to appoint his successor 
and ihat 6uch appointment was not subject to confirmation by the zemindar. 
No sancticn had been obtained for the institution of tbe present suit. It ap¬ 
peared ihat tbe trusts of ihe muit had been violated and the income misapplied, 
and that there was no qualified disciple in whom the right of success on had 
vested, and that the m. mbers of the plaintiff’s family were the only persons 
interested in the appointment: 

Held, (1) that ihe jurisdiction cf the Subordinate Court was not ousted by Act 
XX cf 1863 since ihe trusts of the institution were in the nature of private 
trusts ; 

(2) that sanotion under Section 539 of the Civil Procedure Code was not a 
pre-n quisite of the suit for the same reason ; 
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T21 .31 that th* suit was not barred by lirmtatioa, its object baiag to preve a 
a specific endowment from being diverted from its legitimate object and to re¬ 
attach it to that objest: _ . ,, 

14) that the suit was not birred under Section 13 or Sootion 43 of the Civil 

( 5 ) that the p'-ioer .deorae was U) to de dire the oliintiff’s right to appoint a 
qualified person with th» eo leurrmc* of tha rwt of h s hm.lv. (2- to d-rect hitn 
to do so within a given timi. failing w lich the *ur. should s .md dism s^d 
with costs If such anooio'moot was mide. not-co should he given to tbs other 
members of the plaintiff’s family before i'. w is coifi*mel : it an ih appomtmmt 
were confirmed, the prooertv sho old bo directed to bo d-olivec-od to the person 
appointed to be administer31 in accordance with the trusts an d usige of the 
mutt. 

S’mble : that the paradesi or head of the mutt might be a married man, pro¬ 
vided he had been duly initiated. 

fF 33 0. 731 (803) = 10 C.W.N. 5$1 : R . ‘20 A. 43 .53': 10 G. 275 12351 : 1 Bom. 

L R. 743 ; 11 C.L.J. 2 112) =3 Ind. Cas 403 ; 3 Ind. G is. 926 (928) = 4 S L.R. 
152 : D., 9 c Tj.J. 490 (505); 17 Ind. Cas. 270 (272)= 21G P.L.R. 1912=191 
P.W.R 1912.] 

Appeal against the decree of S. Gopalaohariar, Subordinate Judge 
of Madura (Hast), in original suit No. 12 of 1888, passed in favour of the 
plaintiff. 

The facts of this case appear sufli liently for the purposes of this 
report from the following judgments. 

The defendant No. 1 preferred this appeal. 

Mr. Johnstone, for appellant. 

Submmanya Ayyar and Bhashyam Ai/yangar, for respondent. 

JUDGMENTS. 

MuttusamI AYYAR, J.—This is a regular apneal preferred by de¬ 
fendant No. 1 from the decree of the Subordinate Judge of Madura in the 
plaintiff’s favour. The anpellant is the paradesi or representative for the 
time being of a religious foundation called Sathaopavyar’s mutt, which is 
situated at Sivaganga in the district of Madura ; and the respondent is 
the present Z3mindar of Sivaganga. who succeed©] to the zerainiari upoa 
his father’s death in 18S3. 

The matter in contest between them is the aDnellant’s liability to be re¬ 
moved from possession of the mutt and its endowments in order that they 
may be made over either to the resDondent or to an ascetic whom he may 
hereafter appoint. The respondent iosisted on the appellant’s removal 
from his position, first, because be was a married man living with his 
wives instead of being an ascetic who had renounced all secular ties, and, 
secondly, because he had violated the trusts of the institution by 
diverting the income of the endowment from its legitimate objects and 
misspell ling it upon his family and for his own nurooses. Admitting 
his status as a married man, and the fact that he ha 1 two wiv j s living 
witjh him. the appellant contended that tin representative of the mutt 
[3] was not bound to b i an ascetic. He domed toe alleged b'eacn of 
trust and the resoondenb's right to interfere with the minigmisot of the 
mutt or its en lowtne its. He urged further (i) that the Subordinate 
Judgo had no juris hot o i to entertain r.he suit, (h) that it w is had for 
misioinder of causes of action, (iii) that it w is not m detain ihle witnoub 

v v S rV^r , prescrib d bv S " ction 539 - C of Civil Procedure, or Act 
of 1S6-3, (iv. that tno claim was w j+liccUa. (v) tbit it w is barred 

by limit iti>n, (vi) to it the remon lent wn n >-, e itir.l .d to rely on matters 

wmch might hive boon, hir-bil not ine u- 3 d by Rmae Katana N *t- 

chi>ar, bis predecessor m title, iq origin il suit N ». 20 of 1337, (vii) that 
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he had do cause of action at all. and that, if he had any, he could onlv 
su 0 to compel the appellant duly to perform t.ho trusts of the institution. 
1 he buhordinate Judge overruled all the preliminary objections, and held 
ou the merits that the paradesi of the mutt must be an ascetic, that the 
appeUant was guilty of breach of trust, and that the respondent was 
entitled to ask the Court to remove the appellant from bis position and to 
provide for the due performance of the trusts of the mutt by a competent 
person. On this view of the case, he passed a preliminary decree declar¬ 
ing that the appellant had rendered himself unfit for holding the mutt 
.and its endowments, that he was liable to be ousted therefrom, that unless 
he obtained an order from the Appellate Court within three months 
staying further proceedings, the Subordinate Judge would, after issuing 
a notification in as public a manner as the circumstances of the case 
might require, calling for candidates for the headship of the mutt and 
after consulting the wishes and opinions of the appellant and the 
respondent, proceed to appoint, as a new trustee, such person as might, 
by his qualifications and character, promise to advance the interests of 
the institution, and alter such appointment, to place the office and the 
properties m suit in his possession, removing the appellant therefrom. 
The Subordinate Judge directed also that the respondent’s claim for 
mesne profits be dismissed and that the appellant do pay the respondent 
proportionate costs. Hence this appeal. The respondent too has 
objected to the decree under Section 561 of the Code of Civil Procedure. 

The institution came into existence in June 1734 under document I, 
which purports to be a “ eharitv-grant ” and to evidence a gift of land 
made by the first zemindar of Sivaganga to his guru or religious pre¬ 
ceptor Satbappayyar. Thus, the relation [4] between the grantor 
and the grantee was that of disciple and preceptor. The grant was made 
in perpetuity and designed to endure so'long as the sun and moon last and 
the line of disciples continues to exist. The grant purports also to have 
been made with power to alienate by sale or gift, but the power of 
alienation could only have been intended to be exercised consistently with 
the trusts mentioned in the instrument and without prejudice to the same. 
Though the transaction is described to be a gift of laud, yet the document 
is termed a dharmasashanam or charity-grant. The land at Sivaganga. as 
comprised within the boundaries mentioned in the deed of endowment, is 
declared to be given in order that a muttam may be built thereon, that 
Sivayoga nishtai and other penances may be performed, and that the 
expenses of the necessary establishment may he paid. The first object of 
the gift or the first specific trust created by the document consists, there¬ 
fore, in the erection and maintenance of a mutt in perpetuity.' in the 
performance therein bv the paradesi or head of the mutt for the time 
being of Sivayoga nishtai and other penances, and in the maintaining of 
the necessary establishment. Two more lands are described in the docu¬ 
ment to be granted for the performance of the annual gurupuja and for 
aehaouja. 

Sivayoga nishtai is a form of meditating on God Siva in conventional 
use among paradesis or men of piety, and it consists in uttering alternately 
for a certain time, once in the morning and once in the evening, the two 
sacred words of five and eight letters, respectively, called panchaksharam 
and ashtaksharam with one’s attention devoutly centred in God and 
in the attitule prescribed for religious meditation. In substance the 
expression denotes a form of worship and prayer. The expression “ Guru¬ 
puja ” signifies the annual ceremony performed by the head of the mutt 
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for the time being in honour and for the spiritual benefit of his guru ; and 
the word dehapuja means, in polite language, the self-support of a person 
who has a sacred or religious status. 

Apart from the specific trusts indicated by the terms of the grant, 
there are two more trusts to be noticed. The first of them consists in the 
distribution of food among paradesis or Suara ascetics and others when¬ 
ever gurupuja is performed, but it must be observed that it is not an 
independent trust, but only the accompaniment or incident of gurupuja 
according to religious usage. The other trust consists in opening and 
keeping up a [5] water-shed in the mutt for the supply of drinking water 
to the poor during the hot season. Though the appellant denied in hi& 
evidence that it was customary to open and maintain a water shed as 
part of the mutt charity, yet he admitted that the fact was otherwise in 
Exhibit P, as was deposed to by several witnesses cited by the respondent. 
The maintenance, therefore, of a water-shea for supplying drinking water 
during the hot season as part of the mutt charity rests on custom rather 
than on the original grant. Document I states that succession to the 
office of paradesi of the mutt shall be in the line of disciples, but it is 
silent as to how and by whom the successor is to be chosen. It was, 
however, finally determined in original suit No. 20 of 1867 that the right- 
of appointment vested in the bead of the mutt for the time being, and 
that it did not require to be confirmed or ratified by the zemindar. It is 
also in evidence that the paradesi presiding over the institution first 
makes a person his disciple by initiating him in what is called “ Brabmar 
mautram, then teaches him Sivayoga nishtai ” and other penances and 
appoints him as his successor. After the death of the original grantee 
there have been five cases of succession, as shown below 
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[ 6 ] As regards the status of these representatives of the mutt, the first 
three had renounced all secular ties and then entered the order of ascetics 
.or paradesis. The fourth was a married man who left a widow surviving 
him, the fifth was a widower when he became a paradesi, and the sixth 
is a married man living with his two wives. It would seem that the third 
paradesi died without appointing his successor, and that it was the 
zemindar who selected him. It was Drobably in advertence to this fact 
that the High Court observed in its judgment in second appeals Nos. 5G9 
of 1870 and 220 of 1871 that it was not to he understood as expressing 
any opinion against the zemindar’s right to appoint a successor in the 
.event of the last holder of the office failing to do so. The foregoing is a 
summary of facts throwing light on the nature and constitution of the mutt 
and on its trusts so far as they can be collected from the terms of the grant 
^nd the usage of the institution. 

As to the preliminary objections to the suit, the question of mis¬ 
joinder is not pressed in appeal. The contention regarding jurisdiction is 
that under Act XX of 1863, the District Court is the proper forum. This 
would be so if the institution were endowed and dedicated to any section 
.of the public either as a place of worship, such as a temple, or a religious 
.establishment where religious instruction is to be had like a public mutt. 
For Act XX of 1863 only replaced Regulation VII of 1817 so far as 
religious institutions are concerned, which, as shown by its preamble 
and its provisions, dealt with trusts, express or implied, created for public 
purposes. But the grant in the case before us discloses no intent ion to 
confer a benefit either upon the people in general or upon any class of 
sectarians; on the other hand, the grantor desired only to perpetuate the 
spiritual family of his guru by providing for succession in the line of 
his disciples and the religious services designated Sivayoga nishtai and 
gurupuja performed by the grantee by enjoining their continuance by 
his disciples. Neither the general public nor any section of the people 
had an interest either in the erection and maintenance of the mutt or in 
the performance of the prescribed religious duties, the motive for the grant 
being the grantor’s conviction that the performance of such services in 
perpetuity by the class of persons named by him in the mutt and with the 
aid of funds provided by him was an act of religious charity which would 
ensure the prosperity of his family. The original grantor and his; descend¬ 
ants© thus the [7] only persons interested in seeing that the mstn ution is 
kept up for their benefit in accordance with the intention of the former. 
Although a few paradesis and others are fed when gurupuja is performed and 
A water pandal is maintained in the mutt during the hot season, these 
were not contemplated as independent charities in which anv class of the 
public was to have a direct and independent interest. The decision in 
Jusaqheri Gosamiar v. The Collector of Tanjore (1) proceeded mainly 
nn the ground that the Board of Revenue were bound under Section 4 of 
Act XX of 1863 to restore every endowment created for some lehgious 
purpose, which was in their possession to the trustee entitled to its 
management. In Agri Sharvia Embrandn v. Vistnu hmbrandm 2) it 
was held that the jurisdiction of the ordinary Courts was not excluded 
when the plaintiff sued only to establish his right to share in the manage¬ 
ment of a temple. Neither of these decisions is in point. It may be as 

ftrgued bv appellant’s counsel, that the oral evidence for the respondent 
is meagre eo far as it tends to show that the mutt is the zemindars 


(1) 6 M.H.O.R. 384. 


(2) 3 M.H.C.R. 198 
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private charity, but it is materially corroborated by the nature of the grant 
and the description of religious and other duties required to be performed 
in perpetuity. I am-of opinion that the Subordinate Judge is well founded 
in holding that the trusts of the institution conceind in this litigatiou are 
in the nature of private trusts. 

Another contention v a9 that the zemindar bad no cause of action. 
This rests mainly on the fact that Exhibit I does not state exnessly that 
the grant is to te resumed, and that the paradesi is to be removed from 
bis position as the representative of the mutt either if it is not kept up of 
if the prescribed religious service i9 not duly performed, but that on the 
contrary it enables the grantee and his disciples to alienate the land given 
by sale, gift, &c. I consider that this contention was properly disallowed 
by the Subordinate Judge. Exhibit I shows that the land in dispute was 
given for a specific religious purpose in order that that purpose might be 
carried out in perpetuity for the benefit of the grantor’s family, and the 
respondent, as the representative of that family for the time being, is entitl¬ 
ed to step forth when that purpose is neglected and the produce of tbff 
land is misapplied, and to ask the Court to prevent the misappropriation,- 
and to see that the income of the endowment is applied to its legitimate 
purposes. 

[8] Again, Exhibit E, the inam register of Marudavaval, describes 
the grant as jivibam for the support cf Sathappayyar’s mutt at Sivaganga. 
Exhibits K, L and M, which are inam title-deeds, describe the land given 
as held in trust for the support of the mutt, and confirm the grant as - 

* ^ y so long as the conditions of the grant 

aie duly fulfilled. Exhibits A, N and O also lead to the conclusion that 
the grant was conditional and Dot absolute. 

The objection that the suit could not be maintained without. thG 
sanction prescribed by Section 539 of the Code of Civil Procedure is also 
not tenable, the section purporting in its terms to relate to trusts created 
for public purposes. The preliminary questions which remain to be con¬ 
sidered are those of limitation and res judicata. As to the former, the suit - 
is certainly not barred, the object with which it is brought being to prevent- 
a specific endowment from being diverted from its legitimate object and. 
to re-attach it to that object. It is not simply a suit to remove a person 

iiT,lv h !rT an?f f'“®, n ‘, ot a , n endowment on the ground that, although it 
if d n th d S |f red .’ the d ® endaDt has DO P ersODa l right to administer 
is nart !!f f rem ; Tl1 frora his Position as paradesi of the mutt 

o ensurl ! T “« I’ 0 plaint - ifc is onl V claimed as necessary- 

thitview of' e .t Pprop ,' la tion of the endowment to its original trusts. In 
this view o the nature of the claim, it falls, as suggested bv the res- 

to wh, D ch S our a atfI'nr nde h oi the Act ° f Limitations Article 143 r 

ipjicable to snif‘ 0n 1 f D .u draWD ° D the a PP e Lant’s behalf, is not 

spec fiepurnose u u W 'V° * be propert y has vested in trust for any 

Ne, , there has been a continuous breach of trust. 

in 01 S&I No^Tf'1867 by reason of the decree 

Kattama NntnV.ivov "as a suit instituted bv Ranee 

vayal “cm t h! n a L a f S ? to recover half ° f the village of Maruda- 

execut on credited fn n ■*? re Un ‘ '° getber " ith collected by the 

sreS fv--swsa 

niantor and that no zemindar appointed the appellant 
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t° the office. The High Court held on second appeal that tho 
appellant was appointed by his preoeccssor in office, that the right 
[9] of appointment vested in the latter unconuiticnally, and that the 
zemindar had no such light as he claimed except when the representative 
of the institution died without nominating his successor. The ground 
upon which the present suit is brought is that by reason of his status 
as a married man and cf misappropriation of the endowment to his own 
purposes the appellant has become untie to retain his office or continue in 
charge of the mutt and its endowments. Neither of these matters was 
the subject of adjudication in the previous suit, and in this sense the 
claim is not res judicata. But it is argued for the appellant that he had 
married prior to his accession to the office in 1858 and that his status as 
a married man and his omission to rebuild and live in the mutt were 
grounds of attack upon which the Ranee did not choose to rely, though 
they were available to her when she brought oiiginal suit No. 20 o! 1867, 
and that her omission to do so precludes the respondent from urging 
them now in support of his claim. It may be that such omission is 
evidence that there was no breach of trust, but I am not prepared to say 
that when the breach of trust is clear, its condonation by a prior beneficiary 
is binding upon his successor so as to enable the trustee to take advan¬ 
tage of his own wrong and justify the continuance of the breach. In 
this case the disqualification and the misfeasance imputed to the appellant 
are said to have continued even subsequent to the former suit and up to 
the date of the present action. 

Passing on to the merits, the first question to be considered is 
whether appellant’s status as a married man incapacitates him for presid¬ 
ing over the mutt. The Subordinate Judge liasoecided it in tbe affirmative, 
but the contention for the appellant is that a married man is not incom¬ 
petent to preside over tbe mutt. The usage of the institution conveys 
the impression that either an ascetic or a married man is eligible for the 
office. In former times there was a conventional notion that the manage¬ 
ment of a religious charity by an ascetic was more disinterested lhan that 
of a married man, and, therefore, likely to prove more beneficial, but when 
tbe usage of the institution is clear on this point, we are not at liberty to 
ignore it. In oidinary parlance, the words paradesi and mutt, no doubt, 
designate a Sudra ascetic and the institution presided over by him, but 
they are ot themselves inconclusive, since there are mutts in this presi¬ 
dency of which the representatives are [10] not ascetics. Though the 
direction in Exhibit I is that succession should be in the line of 
disciples, it loses much cf its significance when it is remembered that 
the succession ordained by the copper-plate grant of 2nd May 1733. 
which was produced and acted upon in original suit No. 20 of 1867, 
was that of sons and grandsons. In second appeal No. 569 of 1870, 
which arose from that suit, the High Court, which then had before 
it both that grant and Exhibit I, observed that the phrase, in regular succes¬ 
sion of sons and grandsons, should not be taken literally, but that succession 
by disciples qualified to discharge the peculiar trusts was in the contem¬ 
plation of the parties. Referring to the appellant’s evidence that paradesi 
for the time being makes one his disciple by initiating him in what is called 
Brahma mantram and qualifies him for discharging the peculiar tiusts 
of the mutt in question by teaching him Sivayoga nishtai and other penan¬ 
ces, it does not appear that the successor must belong to tbe order of 
ascetics, though it is clear that he must be a qualified disciple in the sense 
indicated above. This view receives strong corroboration from the 
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course of succession from the early part of this century. That the fourth 
paradesi left a widow surviving him at his death is clear from the judg¬ 
ment in original suit No. 110 of 1338, Exhibit F. The Sudder Amin 
Pundit says distinctly that “ since it is proved that the defendant is a 
“ woman married by the said Sathappayyar (the fourth paradesi), and that 
“ the said person lived with the said defendant, it follows that the plaintiff 
“ (fifth paradesi) should give food and raiment to the said woman and 
“protect her to the end of her lifetime.” To this observation the Subor¬ 
dinate Judge declines to give effect and remarks tha-t the Sudder Amin 
Pundit erred in directing the fifth paradesi tc maintain the widow of the 
fourth, and that it might be that the latter did not live with his wife after 
he had become paradesi. But I do not deem it proper to impugn a judg¬ 
ment which has become final and hazard a statement at variance with it 
on mere conjecture. Another material fact overlooked by the Subordinate 
Judge is the conduct of successive zemindars from the time of the fourth 
paradesi to the dare of the present suit. It is urged that the fifth was a 
widower, but there is nothing to show that he belonged to the order 
of ascetics as contradistinguisned from that of grahastas. Nor does it 
appear that the Court of Wards raised any objection to the appellant's 
succession in 1858, whilst his evidence is that he was then not only 
in] married but had two wives as at present. It is, again, strange that 
Eanee Katoama Natchiyar should have ignored his status as a disqualifica¬ 
tion, if, as is now suggested, it should have rendered him according to 
the known usage of the institution ineligible for the office. The result of 
the evidence is that of the six paradesis who represented the mutt during 
a period of about 150 years, the first three belonged to the order of asce¬ 
tics, the fourth was a married man, the fifth was a widower, and the sixth 
is a married man, whilst the grant did not enjoin, either expressly or by 
necessary implication, the status of an ascetic as a qualification, and 
whilst for more than fifty or sixty years there has been no trace of a 
consciousness either among the zemindars or the paradesis that such 
status is indispensable. The conclusion, therefore, I come to is that the 
paradesi for the time being may be either an ascetic or a married man, hut 
that he must be initiated by his predecessor in Brahma mantram and in 
Sivayoga mshtai and other penances and to this extent be a qualified 
disciple. 

I agree, however, in the opioioo of the Subordinate Judga that the 
trusts of the mutt have altogether been violated, and the income of the 
enuowment has been misapplied for a series of years. It is proved that the 
matt building has ceased toemst acd that no attempt has been made to 
restore it for more than twenty years. Though the anpellant states that 
he attempted twice to rebuild it, but that he was prevente i by the zemindar 

Tt 0m a nnla?, SO a lsn r9 th S q™ 0 to corroborate bis interested statement. 

It appeals also that no Sivayoga nishtai or any other penance 

wkneTs P c.ted bv the " ‘’‘‘‘T' '°I t0 “ vears. Several 

witnesses cited by the respoodeot depose to that effect and the 

appellant has called no evidence in answer to it, although ponderable 

evidence must be available, if, as stated hu him i u t . er , 0 

perform them in his own house. Anothpr apf- nf •’ 19 ^ conbiuu0 d- fc0 
the evidence is the mort«a«e of nort-innc t l ^ lsman ^» eraen ^ 8 ^ own 
adequate necessity \ltbouSh th« ' r ° f ^ endow,xlea,; without 

the mortgage was apdied to ^tethat the money raided by 

appellant has produced no evidence’to^uki^ wh" 0 ^ 8 ° £ porupp ' J ’ the 

regularly paid from the incomederivld' 
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Ivurnams of the villages in which the lands are situated their average in¬ 
come is sufficient for the payment of poruppu and for the due execution of 
all the [12] trusts. It is, again, in evidence that whilst no attempt has been 
made to keep up the mutt or restore it, the income of the endowment ha9 
been spent upon the improvement of the appellant’s tamilv house. The 
period during which these acts of mismanagement have continued shows 
that it has been wilful, and their continuance after the promise made at 
the inam inquiry to restore the mutt and after the execution of the karav- 
nama A indicates that the mismanagement has been perverse as well as 
wilful. I, therefore, concur in the opinion that the appell ant has been guilty 
of breach of trust for a series of years, and that in the circumstances of 
this case, it is necessary to remove him from mmagement in or ler to 
ensure due performance of the trusts of the institution. On this ground 
I am of opinion that the appeal fails, and that it must be dismissed with 
oosts. 

As to the memorandum of objections, the first question is whether, 
in the contingency that has arisen, the respondent is entitled to the rever¬ 
sion of management of the endowment. By Exhibit I it is provided that 
the endowment should continue in perpetuity and that it should he ad¬ 
ministered by the head of the mutt for the time being. Consequently no 
right can be deduced from its terms for the respondent either to resume 
the endowment or to manage it in person. Though the trust created is 
.one intended for the exclusive benefit of his family, all the members of 
that family are not plaintiffs in this suit. The only tight which the res¬ 
pondent has a 9 the representative and manager for the time being of the 
grantor’s family is a right to claim due performance of the trusts of the 
institution by a person competent to perform them according to the 
intention of the grantor and the usage of the institution. 

Another contention is that the removal of the aDpellant creates a 
vacancy, that the power of appointment vests in the zemindar for the time 
being, and that the appellant, who is found to he cuilr.v of breach of trust 
^nd dismissed from his office, ought to have no voice in the appointment 
.of a new trustee. The appellant, who is dismissed, has lost his status as 
a paradesi of the institution, and the right to name his successor, which 
is an incident of that status, cannot subsist after the status itself has been 
lost. The direction, therefore, so far as it recognizes any right in the 
appellant to name a successor, must be set aside. 

[13] In the absence of a qualified disciple in whom the right of 
•succession has already vested, the beneficiaries, who are the members of 
the zemindar’s familv, are the only persons interested in the apnointment 
And entitled as such to express an opinion regarding the fitness of the 
proposed new trustee for the office. The case is then analogous to that 
of a vacancy arising from the death of a paradesi without appointing his 
successor. Tne proper decree is to declare the respondent s light to 
Appoint a person qualified to discharge the peculiar trusts as new trustee 
with the concurrence of the rest of his family, to direct him to do so with¬ 
in a given time, and, upon his doing so, to confirm such aopointment after 
notice to the other members of the respon le u’s family, and to direct that 
upon such confirmation the properties in dispute be made over to the 
person newly appointed to be administered so as to carry out the trusts 
of the institution in accordance with its usage. The decree should further 
direct that on default of the zemindar’s doing so, the suit do stand dis¬ 
missed with costs. I see no reason to interfere with the decree of the 
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Subordinate Judge so far as it dismisses the respondent’s claim to mesne" 
profits. The decree appealed against will b9 modified as indicated above. 

There will be no separate costs on the memorandum of objections. 

Best. J.— This is an appeal by the defendant against the decree of 
the Subordinate Judge of Madura (East) declaring that the appellant has 
rendered himselt disqualified to hold the office of head of a certain mutt 
and is liable to be ousted therefrom and from the possession of the pro¬ 
perties appertaining thereto. 

The suit was brought by the zemindar of Sivaganga, alleging that the 
properties in question were given by the zemindar’s ancestors “to the 
“ guru Sathapuayyar in order that a mutt might be built on item No. 1 of 
“ the plaint schedule and concentrated meditation on Siva and other 
44 devotions might be performed, for the expenses of gurupuja and charities, 
‘‘with a view to the everlasting prosperity of the members of the zemin¬ 
dar s family, that the said properties were held by Sathappayyar, and 
after him by succeeding gurus till they came to the possession of the 
present appellant, who has disqualified himself for holding the mutt and 
its properties by reason that he, {a/ instead of being an ascetic, has 
^intercourse with women and indulges in other pleasures, and, (b) instead 
„ °* appropriating the [14] income of the mutt to the devotions and 
chanties thereof, be expends the same on women and his issue and for 
his own purposes.” 


It is further alleged in the plaint that, in consequence of misconduct 
as above on the part of appellant, he was, in Januarv 1883. removed 
from the headship of the mutt by plaintiffs father, who also attached the 
properties of the mutt since which appellant “ without any regard to the 

“ Z r,r? a f eS ,t 10b 9h0Uld be conducte< i in the mutt, with a- 
.. t0 the be " ed ? of b ' s lssue aDd departing from the course of 
„ ?• ^ i D6 ° f dlsc,ples ' ” baa arranged that his son should 

ff the sCnnd d 6 eflnd d '? U ^ b ’ S dea,h ' Thus the son was included 

the nnfm rh t th r 6 * Ult - and thou K h the decree is silent on 

the point, the Subordinate Judge has in his judgment stated that 

h.s appointment by the first defendant (now appellant) is “ clearly 

fraudxdent and unsustainable.” The son, however, K a party to this 


no jurisdiction t "n “ thl^t ^ had 

been breughf undeJ that A Tdo^TT ^ ^ “> pht have 

making it obligatory on find anything in that Act 

Section 14 roeielv provides that^m^ thereunder and n o fc otherwise, 
a temple “ may. without ioinino ' i PerS ^? 01 P ersonB interested in 

" interested therein, sue before the^Civd Comt“°f °' f^ 6 ?f. her . f erS0n9 ' 

see Section 2). As remarked in a a - 0Ur ,v l - e •* the District Court, 

I: The enactments in Sections H and ,5 ^ V ' Sahib <«- 

to the persons described aod who • ® enabling and intended to give 

“ Wise than in co nn “ n with !" dlv,dual| y not interested other- 

“and the proviso in SeeJof 18 r ’ ght to sue ^dually 

>nder this Act without a prellminarv “?• SUi ‘ sba11 be entertained 

Court for leave to institute such sui?’’'‘“ws° D T bem f made to the 
for the protection of trustees &o from a u* ,^* S ’ * lfc * intended 

ing of Section 14 is merely enabiinaTnd suits. The word- 

--J enabling and permissive and intended to apply- 

U) 4 M.H~C.R. nj "-• 
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to the case of only a few of the interested parties siting in the interest of 
the public. Where all the parties interested join in bringing the suit, and 
[15] where therefore, no special sanction of the Court is necessary, 1 see 
no reason why the suit should r ot he entertained in a Court having juris¬ 
diction to entertain ordinary suits of the same value. Moreover, in the 
present case, the institution happens lo be a private cue created for the 
benefit of the plaintiff's family. 1 agree, therefore, with the Subordinate 
Judge in finding that this objection is not valid. 

It is next objected that, the suit is bad for want of sanction of the Col¬ 
lector under Section 539 ot the Cede of Civil Procedure, if not for want of 
sanction of tne District Court under Section 18 of Act XX of 1883. It 
follows from what I have already said that I do not think the case is ono 
requiring the previous sanction of the District Court under the latter Act, 
which.it is to he observed, only requires such previous sanction for the 
entertainment of a suit under that Act—and the piesent is not a suit 
brought under that Act; while as to Section 539 of the Code of Civil Proce¬ 
dure, not only has it reference to public charities, but just as is Section 1-1 
of Act XX of 1863 so also is this section merely enabling and permissive, 
its object being to allow of two or more persons interested in a public 
institution to sue without joining all the others interested in the same, 
the previous sanction of a public official being prescribed in older to pre¬ 
vent a multiplicity of suits which might otbeiwise he brought. 

It is next contended that the present suit is barred by Sections 13 
and 43 of the Code of Civil Procedure as the piesent objection that appel¬ 
lant is a married man living wiih bis wife and children might and ought 
to have been takon in the former suit biought against him by the late 
Eanee of Sivaganga—the judgments in which suit (1) in the Court of first 
instance, (2) in the Appellate Court, and (3) in second appeal respectively 
are filed as Exhibits G, H and J. That was a suit lo remove this appel¬ 
lant from the office of guru on the ground that he had no right to it in 
consequence of his not having been appointed by the zemindarni. If the 
iact ot bis being a married man disqualified him for the office, I think 
that this objection to him would not then have been lost sight of, for his 
marriage undeniably dates from a period piior to that suit. Though this 
objection to h>m might have been taken, then I am not prepared to say 
that it ought to have been taken. In aDy case the piesent suit alleges acts of 
misappropriation of the mutt property of more recent date, which could 
not have been [16] urgtd in the former suit. 1 agree, therefore, with 
the Subordinate Judge in holding that the piesent suit is not barred either 
as res judicata or under Section 43 of the Cede of Civil Procedure. 

We now come to ihe main question which is the subject of the 
fourth issue recorded in the Court below in the following w r ords : whether 
" the allegation in clauses (a) and (b) of paragraph 3 of the plaint are 
“ true, aDd if so, has the first defendant become disqualified to continue 
" as the head of the mutt ?” 

Clauses ( a) and ( b) of paragraph 3 of the plaint are as follows : 

“ (a) Instead of being an ascetic he keeps intercourse with females 
and pursues other pleasures. 

" ( b) Instead of appropriating the income cf the said mutt for the 
up-keep of the devotions and charities of the mutt, he expends it on 
women and his issue and for bis own purposes. ’ 

It is admitted at the hearing that by the “ females ” in clause (a) 
and “ women ” in clause (6) are meant only the defendant’s wives, that 
do actual immorality is laid to his charge, and that the meaning of these 
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two clauses is nothing more than that he lives with his wives and children 
and maintains them with the produce of the lands given for the main¬ 
tenance of the mutt. . w 

The question, therefore, narrows itself to this :— Is defendant dis- 
“ qualified for the office of guru by the fact of his living with his wife and 
“ children and devoting to their maintenance the produce of this property 
given as an endowment for the office of guru ? 

My opinion as to the first; part; of this question is that the mere fact 
of the defendant; being a married man cannot be held to disqualify him 
for the office of paradesi of the mutt. Had such been the case, no doubt 
the objection would have been taken in the Ranee’s suit of 1867. More¬ 
over, it is seen from the evidence that the two immediate predecessors 
of the defendant were both married men and it is also in evidence that 
defendant was already married when he succeeded to the office of paradesi 
of the mutt in question. Further, as is seen from the judgments in the 
suit of 18G7, in the copper plate produced in that suit, the succession pres¬ 
cribed was to “sons and grandsons.” see Exhibit J. Oa a consideration 
of all these circumstances I come to the conclusion that the mere fact of 
the defendant being a married man and living with his wives and child¬ 
ren is not a valid ground for removing him from his office of paradesi 
of the mutt. 

But there remains the question whether he has by misanpro- 
[17] priating the proceeds of the endowments rendered himself liable to 
dismissal from this office. It is proved that the mutt itself has ceased to 
exist and no attempt appears to have been made to restore it notwithstand¬ 
ing the defendant’s undertaking at the inquiry before the Deouty Collector 
on behalf of the Inam Commissioner (in 1864) that he would “ build a 
separate muttam within a period of six “months” (Exhibit E) and his 
subsequent promise to the same effect in the karar A, dated 22nd June 
1878. Ac the same time the defendant’s own family house has been 
improved. Moreover it is shown that the ceremonies for the performance 
of which the endowment was made have not been performed for some 
years past. The defendant has entirely failed to prove the performance of 
these ceremonies at his hou«p, as stated bv himself examined as the sole 
witness for the defence. He has also admittedly mortgaged portions of 
the endowed property, whereas, as appears frrm the evidence of the kur- 
cams examined on behalf of the plaintiff, the income of the endowed lands 
was sufficient for both payment of the poruppu and also for the expenses 
of the pujas, ka.. for which the endowment was made. There can be no 
doubt I think, as to the fact of the defendant having for vears past mis- 
apphed the income of the endowed lands to the maintenance of bis wives 
and children and to the imnrovement of his familv house. This fact alone 

is sufficient to justify h,s removal from the office and to uphold the 
Subordinate Judge s decree to that effect p 
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Sfawip Act—Act 1 of 1879. Section 3, Clause 4 --Bond—Specific Relief Act--Act I of 1877, 
Sections 20, 54, 57, — Contract Act—Act IX of 1872. Section 39— Contract for per¬ 
sonal set vice—Contract for more than three years— Interim injunction. 

The defendant signed an agreement iu England with a railway company, 
whereby be contracted to serve tbc company exclusively for four years tn India 
under a penalty of tlOO. The defcocDnc having come to India at the expense 
of the company and served it for two years, left its service for that of another 
employer, alleging that he had not been fairly treated bv a locomotive super¬ 
intendent : 

Held , (1) that the instrument executed by the defendant was an agreement 
merely and did not require to be stamped as a bond. 

(2) that the defendant had no right to rescind the agreement and the plaintiff 
company was entitled to an interlocutory injunction restraining defendant 
from setving others on the term that the plaintiff company should consent to 
retain him in its employ. 

£&pp)., 18 B. 702 (711) : 2G M. 168 (172) = 13 ALL J. 13; R., 5 Bom. L. R. 87.3; 17 

C.L J. 427 (430) .] 


MOTION for an interim injunction restraining the defendant from 
serving working for, or being employed by, any person or persons other 
than the plaintiff company pending the disposal of the suit. 

The plaint in the suit prated lor an injunction restraining the de¬ 
fendant as above during the term of an agreement entered into by him 

and the plaintiff company, dated 20tli June 1888, and lor damages for 
breach of the agreement. The plaint stated and it was admitted by the 

defendant— 

“That by an agreement bearing date tbe 20th day of June 1888, 
“entered into between the defendant of the one part and the plaintiffs of 
“ the other part, the defendant thereby engaged himself in the service of 
“ tbe plaintiff s for lour years from the day of his embarkation or departure 
“ for Madras on the following conditions ( inter aha) . 

(a) “ That he should proceed to Madras, and, while in India, should 

“employ himself as might be required by the [ * 9] Board of 
“Directors or their Agent at Madras or Locomotive Superin- 
“ tenaent for the time being or other officer appointed in that 

“ behalf. 

( b ) “He should faithfully and diligently employ the whole of his 

“ time in the service of the plaintiff's as a carriage painter, or 
“ in such other manner as the Board of Directors or their 
“Agent at Madras or Locomotive Superintendent or other 

“ officer as aforesaid should require. 

(c) “ He should in all things he subservient to, and obey the ordei’3 

“ an d directions of, tbe Board of Directors and of their Agent 
“at Madras or Locomotive Superintendent or other officer 

“ appointed in that behalf. ... 

(d) “ And in consideration of the agreement thereinbefore contain¬ 

ed on the part of tbe defendant to be done and performed 
“and of the due and faithful service to be rendered by him 
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1 to the plaintiffs for four years, the said Directors promised 
“ and agreed with him in manner following : — 

(e) “That the Boaid of Directors should pay the expense of the 
“ passage of the defendant to Madras, and should nay him, 
“ during the continuance of his services, the sum of Rs. 200 
“per mensem, any increase of pav after or beyond the first 
“ annual increment of Rs. 13 ner mensem to be subject to the 
“ defendant passing the Government examination in the verna- 
“ cular, the amount of such salary to commence from the day 
“ of defendant’s embarkation for Madras. 

(/) “ And, lastly, the defendant thereby bound himself under a 
“ penalty of £100 to the said Directors diligently and faithfully 
“ to perform the various matters and things contained in that 
“ agreement. 

“ (The agreement provided also for the dismissal of the defendant on 
“ three month's notice). 

“ That the defendant left England on or about the 21st day of June 
* ( 1888 and iD due course arrived in Madras and was, from the date of such 
4 arrival, employed by the plaintiffs at their workshops at Perambur, 
t Madras, under the orders and directions of the Locomotive Superinteod- 
t ont and continued to be so employed under the terms of the said agreement 
‘ up to the 31st day of March, 1890. 


[20] That the defendant, on the 1st day of April 1890, absent°d himself 
* and has since absented himself from the plaintiffs’ said workshops and 
„ ^as been, plaintiffs are informed, since the said 1st day of April 1890, 
working for Mr. Arcot Dhanacoti Moodelly in Madras.” 

The defendant admitted that he was working for the person named, 
but claimed that he had a right to cancel the agreement on the grounds 
that Mr. Phipps, the Acting Locomotive Superintendent, had insisted on 
his disclosing a trade secret which he possessed, and that the language and 
manner of M, Phipps towards the defendant was such as to injure his 
feelings and lower him in the estimation of the men working under him &c. 

f , . \ he mofcio , n 0?™$ Mr. R. F. Grant for defendant objected 
that the document put in for the plaintiffs in nroof of the agreement con¬ 
taining the above terms, which was signed bv the defendant only was 
not admissible for want of a stamp as on a bend fnr pinfl o^ u 73 

” '» »/ *•»>.., N.W.P.. »„•„ j.l f ™1879 (1° 

- b i':.?;;.";, ft r°T* ih i *•••"“« * 

Gisborne and Co. v. Subal Bowri (2) Thr^" 09 Wlf,h , the ' 1e ' !iqio0 in 

as a hood, Intrtmen: ** "*** 

Procedure Code,Section 1 493 *as cmth^ ? n l * terini injunction under Civil 
iffs would be entitle! to the injunoN'o^ 0 ’ ,d " 1 ? 3 a,n ^ affidavits the nliint- 
wanji Menonnji Panda, j v. Gordon (31 °p'r , fc \ e <,uih N ' lsser ' 

rjr-e-i L G ,:zri - 

Tt,r - u “ hi °. "■ « ££ tKTb”' 

/ • . n • . _ ~ *--- r * 


(l» 2 A. 6ft4 (669'. 

(4) 1 De. G.M. & G. 604. 


121 8 C. 285. 
15) 16 Eq. 189. 


(3) 6 B. 266. 
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sea Brahmaputra Tea Co., Ld. v. Search (l) distinguishing Oakes & Co. 

v. Jackson (2) and the defendant's affidavit discloses no ground for rescind¬ 
ing it. 

[21] Mr. R. F. Grant. The defendant was justified under Contract 
Act, Section 39, in rescinding the contract. In any veiw, however, since 
this contract could not he enforced by a decree for specific performance as 
being a contract of service and also as extending over a period of three 
years (see Specific Belief Act, Sections 12, 2L; t under Section 54 it should 
not be enforced by way of injunction. Section 57 has never been applied 
to a case where the two objections to soecific performance above stated 
have concurred. Further the agreement is unfair; one-sided and wanting 
in mutuality; moreover on the face of it, it appears the parties regarded 
money-payment as sufficient, compensation for its breach. Before grant¬ 
ing an injunction the Court must regard the balance of convenience and 
weigh the consequences of an injunction on the defendant against the 
substantial mischief done to the plaintiffs hy rescission of the contract. 
See Shamnuqqcr Jute Factory Co. v. Ram Narain Chatterjee (3), Doherty 
v. Allman (4), Mogul Steamship Co. v. McGregor, Gow <C- Co. (5), Ncwson 
v. Pender (6). 

Mr. K. Brown, in reply. The argument as to balance of convenience 

fails in view of the cireumstaoces of the case and that as to inonev-com- 

% 

pensation is not supported hy the penal clause in the agreement ; see 
Specific Relief Act, Section 20. There was clearly no ground for rescission 
by the defendant. 
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JUDGMENT. 


I consider that this is a case in which an interim injunction should 
be granted. 

No sufficient reason is shown in defendant’s affidavit for his breach 
of the agreement. If any question arose between him and Mr. Phipps 
as to his right to conceal any trade secret he pressed, or if he had any 
complaint to make as to his treatment by Mr. Pnipos, he should have 
brought the matter before the governing authority of the companv and 
not have thrown up his employment in direct violation of his contract. 
It is argued that there is no mutuality in the contract because the 
company has nob executed the agreement, an! beciuse they can dispense 
with defendant’s services on three months’ notice. As to the first point, 
the company sets up the agreement and of course is hound by it equally 
with the defendant. As to the second point, the company does enter into 
certain covenants with the defendant, and whether on the whole the 
bargain is more advantageous to tnem or to the [22] dnfendant is a 
question not now to be determined. The defendant mtdethe contract, 
and, in the absence of fraud or duress, must be bound by it. 

And I do not think that pecuniary damages will adequately comoen- 
eafce the company for the defendant’s breach of contract. Unle-s persons 
who enter into contracts of this sort, on the faith of which their passage 
out to this country is paid, are kept to their agreement, tee consequences 
will b* very serious to employers, who will often be unable to secure the 
services of persons to supply the places of the defaulters in a short time. 
It is argued that when the remedy by specific performance of a contract 
is expressly refused bv Cnauterll of the Specific R-dinf Act then by virtue 
of Section 54, Clause 2, an injunction cmnot be granted, a d therefore that 

(2. 1 M. 134. 

(5) 15 Q B.D. 476. 


(U 11 0. 546 1546). 

L.R. 3 App. Oas. 709. 
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1S90 this contract being one extending over more than three years and there- 
fore not capable bv Section 21, Clause (g) of specific performance cannot 
JD — be the subject of an injunction. It seems to me that this argument would 
ORIGINAL make Section 57 cf tbe Act a nullity. That section provides in the case of 

an affirmative agreement coupled with a negative agreement express or 
implied, that an iniunction may be granted though specihc performance 
could not, and it gives as illustrations some of the contracts specific 
performance of which is precluded by Section 21, Clause (b). If an 
injunction raav be granted in the case of contracts, specific performance ot 
which is refused by Section 21, Clause (6), why not in the case of those 
specific performance of which is refused by Section 21, Clause (0;? It is also 
argued for the defendant that an injunction should not be granted because 
tbeagreement provides for a penalty for its non-performance. But Section 20 
of tbe Specific Relief Act provides that this should be no bar to the remedy 
by specific performance and the same principle applies to injunctions. I 
think a case lias been made out for the interference of the Court by interim 
injunction, but it must be on terms that plaintiff company take hack the 
defendant into their service if he is willing, and do not, pending the 
decision of this suit, exercise their powers under Clause 7 of the agreement 
of dispensing with his services on three month’s notice. Upon these 
terms there will be an injunction as prayed. Costs of this application to 
abide tbe result of the suit. 

Barclay & Morgan —Attorneys for plaintiffs. 

Champion & Short —Attorneys for defendant. 

14 M. 23 = 1 M L J. 28. 

[23] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Ambu (Defendant No. 4). Appellant v. KETLILAMMA AND ANOTHER . 
( Plaintiffs ), Respondents .* il4th August and 2nd September, 1890.] 

Civil Procedure Code , Section 43—“ Distinct cause of action "—Suit for possession aftet 
cancellation cf Court-sale. 

In execution of a decree the defendant, who was sued as the representative of 

her deceased brother, objected, under Section 244 of the Code of Civil Procedure, 

to the attachment of certain lands to which she set up independent title. The 

objection was disallowed and the land was sold. She then sued the execution 

purchaser to set aside the Court sale and obtained a decree against which no 

appeal was preferred. She now sued for possession, and it was found that at 

the date of the previous suit she was not aware that the execution purchaser had 
obtained possession : r 

Held, that the suit was not barred by Civil Procedure Code, Seotion 43. 

[DIbs. IG W (141); P.. 29 M 151 (1521 <FB>; 14 Ind Cas. 510 (5111=10 

r! R i 9 m 145 fusil 1912=267 P w - R - 1912 ; LB.R. (1993-1900) 410 (4111 

, ♦- B l 0ND i x? pe ?F; insfc the decr00 of C. Gopalan Navar, Subordi- 
dateJud^e of North Malabar, in appeal suit No. 261, of 1887, which was 

™ dGd by fche Hl ^ h Court for rehearing in secon 1 appeal No. 1508 of 
lb8 ( .reported sub now, Ketlilamma v. Kelappan (1) 

abovJrellrredto w Ca3e ; wh , ich ar ( 0 at greater length in the rep ' 

above r elarred to, were shortly as fo llows :-The plaintiff had interve. 

* Second Appeal No^ 1026 of 1889. 

( 1 ) 12 M. 228 . 


16 



AMBU V. KETLILAMMA 


14 Mad. 25 


in execution of a decree claiming that the land sought to be brought to 
sale was her property. Her objection was disallowed and the land was 
sold. She then brought a suit against the purchaser praying only that 
the Court-sale be set aside and she obtained a decree as prayed. She after¬ 
wards brought origiual suit No. 542 of 18S6 in the Court of the District 
Munsif of Tellicherry lor possession of the land. Her suit was dismissed 
and appeal suit No. 261 of 1837, in the tile of the Subordinate -ludge of 
North Malabar, was her appeal against this decree. 

The Subordinate Judge on remand recorded a finding that the plaint¬ 
iff was not aware at the date of the previous suit that defendant No. 4 
had obtained possession of the land and passed a decree [24] in favour of 
the plaintiff overruling a plea raise! under Section 43 of the Code ot Civil 
Procedure and holding that the cause of action in the present suit was 
distinct from that iu the previous suit, on which points he referred to 
Moonshee Buzloor Ruhccin v. Shuvisuonnissn, Becjuvi (1), DcSouza v. Coles 2), 
Viraragava v. Krishnasanii (3), Pittapur Raja v. Suriya Rau ( 4), Audi 
y. Thatha (5), Jibunti Nath Khan v. Shib Nath Chuckcrbutty (6), Nonoo 
Singh Monda v. Anand Singh Nondail), A manat Bibi v. Ividad IIusamiB). 

Defendant No. 4, who claimed to bo entitled to the land under the 
Court-sale, preferred this second appeal. 

Sankaran Nayar, for appellant. 

Bhashyam Ayyangar, for respondents. 

JUDGMENT. 


BEST J —The question is whether the plaintiff’s present suit is barred 
under Section 43 of the Code of Civil Procedure by reason of her omission 
to sue for possession of the land in her former suit, in wh.ch the present 

appellant was also included as a defendant ? 

The former suit (No. 508 of 1884, Tellicherry District Munsif s hie), was 

for setting aside a summary order dismissing the plaintiffs claim to the 

land which had been attached in execution of a decree and subsequently sold. 
The statement in the plaint in that suit that the cause of action arose on 
and after the 4ih December 1883, ' (see paragraph 5 or Exhibit C,) shows 
that it was in fact a suit brought under Section 283 of the Code of Civil Pro¬ 
cedure “ to establish the right ” of plaintiff to the property. It has been 
held that where a previous suit for a declaration oi title and confirma¬ 
tion of possession of property has been dismissed on the ground that 
plaintiff was not in possession at the time of filing the suit, a subsequent 
suit on the same title for recovery of possession of the ^me property is not 
barred under Section 43, Civil Procedure Code set Jibunti Nath Khan v. 
Shib Nath Chuckerbutty (6) and Nonoo Singh Monda v. Anand Singh 
Monda (7). The present plaintiff's case is stronger than were these of the 
plaintiffs in the cases referred to above : for the present plaintiff s suit 
was not dismissed , but she obtained a decree setting aside the sale of the 
property. The decree thus obtained by her was merely declaratoiy (Dildar 
PafLa v Narain Das (9)), and such a decree is not sufficient to bar 
[25] a subsequent suit for possession of the property. Moreover, the Subor¬ 
dinate Judge has found that, though the present appellant was in posses¬ 
sion of the property at the date of the bringing of the former suit, plaintiff 
was not aware of the fact, and, such being the case, the authont.es quoted 


(1) 11 M.I.A.551 
(4) 8 M. 520. 

(7) 12 0. 291. 
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3 M. H. G. R- 384. 
10 M- 347. 

15 G. 800. 
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by him are sufficient to justify his finding that this suit for possession is 
not barred. 

The statement in paragraph 2 of the memorandum of appeal that the 
Lower Appellate Court “ has not considered Exhibits II, III, IV, V and 
VII ” is incorrect. 

This appeal fails aDd must be dismissed wibh costs. 

MOTTUSAMI Ayyar, J.—I am also of the same opinion. The only 
question of law that arises for decision upon the facts found is whether 
Section 43 of the Code of Civil Procedure bars the present suit. The 
ground of claim in original suit No. 508 of 1884 was the order that reject¬ 
ed the claim petition No. 1488 of 1883, and under Section 283 the 
plaintiff was entitled to institute a suit to establish the right claimed by 
him and thereby to prevent the order from acquiring the force of a decree 
in a regular suit. The ground of the present suit was the wrongful with¬ 
holding of possession from the plaintiff after his title had been declared in 
the previous suit. The grounds of action not being identical, Section 43 
is not applicable. 

It is argued, however, for the appellant that the setting aside the 
sale and the recovery of possession are remedies consequent upon the 
declaration that the summary order is invalid. But it must be observed 
that Section 283 gives a special right to sue for a declaration of title by 
reason of the special attribute with which the order on the claim petition 
is invested, unless it is invalidated. The right is one which the plaintiff 
is at liberty to exercise without reference to the Court sale and the trans¬ 
fer of possession under such sale that may or may not at once follow the 
order, and it is indeed conceded by the appellant’s pleader that, if there 
had been no prayer in the previous suit for setting aside the Court sale, 
the present suit would be maintainable. After the claimant’s title has 
been declared, he must no doubt sue but once, both to set aside the sale 
and recover possession, but, until such declaration is made, the sale and 
transfer of possession are in the nature of successive wrongful acts origi¬ 
nating from the invalid order rather than of remedies which he is 
bound to claim in the declaratory suit which is specially allowed on a 
stamp of Rs. 10. [26] It is found further that, whilst instituting the 

foimer suit, the plaintiff was not aware of the transfer of possession 
under the Court sale which was sought to be set aside. In a case like 
t is, in which several wrongful acts consequent on the same order may 
oeour on different dates, no laches could be imputed to the plaintiff for 
omitting to unite them all in one suit, unless he was aware of their 

thfl U flX°with Th h Se ° 7 tma in SUoh oases must be ascertained from 
the facts within his knowledge and averred in the plaint 

I would also dismiss this second appeal with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Weir. 


UNNI AND ANOTHER ( Plaintiffs ), Appellants v. KUNCHI Amma and 
OTHERS [Defendants ), Respondents A 118th and 26th August, 1890.] 

Specifi: Rilief Act — Act I of 1877, Sections 39. 40, 42— Cancellation of instrument — 

Do:lj,ratory decree — Limitation Act — .4 :t X V of 1877. Schedule II, Article 91. 

• 

A suit was filed in 1883 on behalf of a Malabar tar wad by two of its members 
to recover property improperly alien ited in 1879 under a kanom instrument by 
the karnavan, whs had sincj been removed from office : 

Held , that since a prayer for the cancellation of the kanom instrument was 
not au essential pact of tho plaintiff;’ re’ief, the suit was not barred by tho 
three years’ rule in Limitation Act, 1877, 3:heiule II, Article 91. 

CF., 28 A. 30 (32) = 2 A.L J. 507 = A.W.N. 1905 17G; 3 Bom. L.R. 682 (6S4) ; 15 
Iod. Cas. 365 (366) = 22 M.L.J. 404 (406i = 11 M.L T. 19S = (1912) 31 W.N. 383 
(3841 ; R., 32 A. 392 = 7 A.L.J. 337 (341) =5 Ind. Gas. 585 ; 24 C. 77 (82) ; 33 C. 
257 (266) = 1 C L.J. 409 = 9 W.N. 636 ; 35 M. 177 (I8l) = 5 Ind- Cas- 922 = 20 
M L J. 371 = 7 M L.T. 165 ; 13 C L.J. 277 = 9 Ind. Cas. 377 (379 •; 17 C L.J. 
30 (33) ; 4 Ind. Cas. 1167 = 5 M.L.T. 262; 15 Ind. Cas. 587 = 13 M.L.T. 118 
(119) ; 4 M.L.J- 254 <2551 ; 13 M.L J. 21 (22) ; 11 O.C. 346 (350); 84 P.R. 1902 
= 116 P.L.R. 1902; Expl., 16 M. 311 (315, 316) ; D., 28 M. 423.] 

Second appeal against the decree of L. Moore, District Judge of 
South Malabar, in appeal suit No. 1140 or 1888, confirming the decree of 
V. P. deRozario, Subordinate Judge of South Malabar, in original suit 
No. 39 of 1887. 

Suit to recover certain property, the jenm of the tarwad of the plaint¬ 
iffs and defendants Nos. 1 and 2, which had been improperly alienated 
in 1879 under a kanom instrument by their late karnavan since removed 
from office. The plaint stated that the plaintiffs had been appointed 
managers of the tarwad by a decree of Court. 

[27] The Subordinate Judge and, on appeal, the District Judge, held 
that the plaintiffs could not recover the property without previously 
obtaining the cancellation of the kanom instrument, and that, as a suit to 
obtain such cancellation would have been barred under Limitation Act, 
1877, Schedule II, Article 91, tbe present suit was not maintainable and 
they accordingly dismissed it. 

The plaintiffs preferred this second appeal. 

Sankaran Nayar, for appellants. 

Narayana Rau, for respondents. 

JUDGMENT. 

Thi 3 is an appeal against the decree of the District Judge dismissing 
-a suit brought on behalf of a tarwad to recover property improperly alien¬ 
ated by the late karnavan. The alienation, which was in the form 
of a demise on kanom, executed iu favour of one Subban Patter, was made 

in 1879. 

It has been held by the District Judge that, the suit being instituted 
more than three years after the date of the kanom, is barred by limi¬ 
tation, because before recovering the property it was necessary to have tho 
kanom set a side. It will be observed that the kanom document was not 

* Second Appeal No. 1268 of 1889. 
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executed by the plaintiffs or any person under whcm they claim as heirs- 
or otherwise. 

There can be no doubt that when a person seeks to recover property 
against an instrument executed by birnself or one under whom be claims,, 
he must first obtain the cancellation of the instrument, and that the three 
years’ rule enacted by Article 91 applies to any suit brought by such 
person— Janki Kunwar v. A jit Singh (1). In such cases, according to 
the old practice, it was necessary to have recourse to the Court of Chan¬ 
cery, because at common law the claimant when met by his own deed 
was helpless. (Story’s Equity Jurisprudence, cap. XVII ; Davis v. Duke 
of Marlborough (2),) It was only in the Court of Chancery that he could- 
get the requisite relief. Although similar relief might be given in cases 
where the deed was on the face of it void, on the principle of removing a 
cloud from the plaintiffs’ title and preventing further litigation, we do not 
think that relief by way of cancelraent of the deed was absolutely neces¬ 
sary, except in cases where the deed was sought to be avoided on 
account of fraud or other such ground. {See Story’s Equity Jurisprudence,. 
ib.). Provision is made for the two classes of cases above indicated by 
[28] Section 39 of the Specific Relief Act. In the present case the plaint¬ 
iffs are seeking to recover property alienated by their late karnavan, and 
their case, with regard to the alienation, is that the karuavan was not, 
under the circumstances, authorized to make it. They have no com¬ 
plaint to make of the manner in which the execution of the instrument 
was obtained by Subban Patter, but their charge is that the instrument 
cannot have the legal operation which the appellants seek to give to it. 
In our opinion there is no distinction between this case and other 
cases where a similar charge is made in respect of an instrument of 
alienation executed by a person who, not being the full owner of the 
property, has a conditional authority only to dispose of it. Such are the 
cases of a guardian of a minor, the manager of a Hindu family or the son- 
less widow in a divided Hindu family. In these cases, as was argued by 
the appellants’ vakil, it is not only not necessary, but it is not possible, to 
have the instrument of alienation cancelled and delivered up, because, as 
between the parties to it, it may be a perfectly valid instrument. All that is 
needed is a declaration that the plaintiffs’ interest is not affected by the 
instrument, and that declaration is merely ancillary to the relief which 
may be granted by delivery of possession— Azim Unnissa Begum v. 
Clement Dale (3). The question is really concluded by authority, for it has 
been held in the case of the guardian, the manager of a Hindu family, 
and the Hindu widow wrongfully alienating property, that the suit which 
may be brought to recover it is not governed by Article 91 of the Limita¬ 
tion Act, Sikher Chund v. Dulputty Singh (4). In the case cited by the 
District Judge, Hainan v. Valia Amma (5) which was a case similar to 
the present, Turner, C.J., and Keman, J., observed :—“ If a person not 
having authority to execute a deed, or having such authority under cer¬ 
tain circumstances which did not exist, executes a deed, it is not necessary 
for persons who are not bound by it to sue to set it aside, for it cannot 
be used agaiust them. They may treat it as non-existent and sue for 
their right as if it did not exist.” We entirely agree in this statement of 
the law. We do not think that the decision Jagadamba Chowdhrani v. 
Dakhina Mohun (6) has any bearing on the present case. In principle,. 



(3) 6 M.H.O R. 455 (475). 
(6) 13 I.A. 84. 
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as well as on authority, we think that a prayer for the cancellation of the 
kanom document [29] was not an essential part of the plaintiffs’ relief, 
and that, therefore, the suit being instituted within twelve years, was not 
barred by limitation. The result is that the decree must be reversed and 
the case remanded for disposal by the District Judge on the merits. 

Costs will abide and follow the event. 


14 M. 29. 


APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

SANKARA (Plaintiff), Appellant v. IvELU AND OTHERS) (Defendants/, 
Respondents .* [12th August and 2nd September, 1889.] 

Malabar Law —Partition of tarwid—Tanoad debt —Construction of decree. 

In 1870 the managers of the plaintiff’s tarwad demised certain land now in 
suit on kanom. In 1885 they sued to redeem the kanom anu a decree was 
passed that the plaintiS do pay a certain sum to the kanomdar. and that he do 
surrender the land ; but in the judgment it was said that the kanom amount 
should be charged on the land. In 1886 the tarwad was d.v.ded and the land 
above referred to was allotted to the present plamtift s branch. In 1887 the 
kanomdar, in execution of the above decree, brought the land to sale and it was 

purchased by defendant No. 1 : 

Held , that the sale was not binding on the plaintiff. 

tR., 18 M. 451 (453); 18 M.L.J. 132 (133) =3 M.L-T. 189.] 

Second apDeal against the decree of E. K. K^bnan, Subordinate 
Judge of South Malabar, in appeal suit No. 1040 of 1888 , confirming the 
decree of J. A. deRozario, Additional District Munsif of Calicut, in original 

Suit to set aside asale in execution of the decree in original suit No 11 
of 1885 on the file of the Gouvt of the District Munsif at Calicut, and to 

recover possession of the land, the subject o t e sa e. 

The plaint stated that the land in question in this suit was the pro¬ 
perty of the tarwad of the plaintiff and defendants Nos. 3 aiid 4 and 
that at a partition of the tarwad property which took place on 7th 
December 1886, it had been set apart as the share of the plaintiff s branch 
of the tarwad It appeared that the above suit [30] was brought by 

defendants Nos. 3 and 4. alleging that they were al^ndTnT No°^ to 
tarwad with the consent of the karnavan against defendant No. - 
redeem a kanom (dated 1870) on the land now in question and that 

the District Munsif in delivering judgment in that suit said he allowed 
, 6 j nn ffifl nroDertv but by the decree, dated 

17th JunT lM5 U ?t w°s ordered that he Sffdo pay to the defendant 
a certl^ wi b 7nterest as therein provided, and that the defendant 

decre^atWihed^he^and'and'brought it to sale and it was purchased on 

28th February 1887 b ^ det ®^ 1 *f e Jee-debtT^vas “contracted foAuthorized 
claim on the grounds that the decree aouu 

a 4-v.of fVi« nlaintiff’s interest was hound by the decree. 

decree was affirmed on appeal by tbe Subordinate Judge. The plaintiff 

preferred this seco nd appeal. _ _ _—-— 

• Second Appeal No. 1115 of 1889. 
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Sundara Ayyar , for appellant. 

Sankaran Nayar and Bamachandra Ayyar , for respondents. 

JUDGMENT. 

MUTTUSAMI Ayyar, J. —The question arising for decision in this- 
second appeal is whether the sale in execution of the decree in original 
suit No. 11 of 1885 is binding on the appellant. The decree, as it was 
framed, was only a money decree, and ic did not direct the sale of the 
property in dispute. Although the judgment recorded in that suit might 
be considered in construing the decree, it could not be used for varying 
the decretal order so as to convert a money decree into a decree for the 
sale of property in default of payment. The interest then that passed by 
the sale was only the right, title, and interest of the judgment-debtors at 
the date of the attachment in execution in 1887. But by the partition 
effected in December 1686, the property in question vested in the present 
plaintiff subject, upon the facts found, to the payment of the decree debt, 
and his equity of redemption could not therefore be prejudiced by the sale. 
The decision of the Courts below rests on the ground that a money decree 
against the karnavan is sufficient to validate a sale of tarwad property 
as against an anandravan, provided that the decree debt is one which 
binds the tarwad. But in the case before us, the plaintiff had separated 
from the tarwad and his community of interest with the judgment-debtors 
had determined before the attachment [ 31 ] and the sale in execution! 
of the decree in original suit No. 11 of 1885. 

The decrees of the Courts below must be reversed, the Court sale set 
aside, and the 1st defendant declared entitled to remain in possession- 
until the amount due to the 2nd defendant under the decree in original 
suit No. 11 of 1885 is paid by the plaintiff to the 1st defendant, and the 
suit dismissed in other respects. The 2nd defendant will pay the plaintiff s 
costs throughout. 

Best. J. —The decree, in execution of which the plaint property was 
sold (when 1st defendant purchased the same), was passed in a suit 
brought by 3rd and 4th defendants, members and managers of the plain¬ 
tiff’s tarwad, for redemption of the plaint paramba from 2nd defendant, 
who was a kanomdar. Second defendant set up an additional debt or 
poramkadam of Rs. 37, and the Munsif, finding that the poramkadam set 
up by 2nd defendant was true and binding on the property, passed a decree 
(Exhibit II), in the following words :—“ that the plaintiffs (now 3rd and 
4th defendants) do pay to the defendant (now 2nd defendant) Rs. 131-4-4, 
the sum made up of Rs. 37 due under the poramkadam deed, and Rs. 64-4-4 
the interest thereon to the date of the decree at the rate of one per cent., 
together with interest at the same rate from the date of the decree to that 
of execution on Rs. 37, the amount advanced ; that the defendant (now 
2nd defendant) do pay to the plaintiffs (now 3rd and 4th defendants/ 
Rs. 37, the arrears of rent after deducting the kanom, together with rent 
at the rate of Rs. 6-6-0 and 50 cadjans, from the date of the decree to too 
surrender of the land ; ” and then follows the order as to costs. (j 

The Subordinate Judge remarks with reference to this decree that it 
is perhaps not artistically drawn out, but paragraph 5 of the judgment 
(Exhibit II) declares the relative rights and liabilities of the mortgagor an “ 
mortgagee” and it is, he finds, “ capable of execution at the suit of either. 
ti Paragraph 5 of the judgment (Exhibit III) is as follows 
I allow the poramkadam evidenced by Exhibit I to be charged on the 
property, and direct that the sum secured by that bond with one per cent. 
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interest; only throughout be paid with the kanom to defendant on eviction. 
With the above modification, I decree surrender of the land.” 

A judgment can no doubt be looked into to explain a decree ; but 
neither in the judgment (Exhibit III) nor in the decree [32] (Exhibit II) is 
there any authority given to the then defendant (now 2nd defendant) to 
recover the amount then found due to him by execution of that decree. 
The decree was merely one declaring this 2nd defendant entitled to a 
certain amount and directing him to surrender the property to the present 
3rd and 4th defendants on the payment to him of that amount. 

The sale of the property in execution of that decree on the motion of 
the 2nd defendant must, therefore, I think, be held to be invalid as against 
the plaintiff; and 1st defendant as purchaser at such sale must be held to 
have acquired merely a right to possession of the paramba as assignee of 
of the 2nd defendant. 

I would, therefore, set aside the decrees of both the Lower Courts 
and declare the Court sale of no effect as against the plaintiff except in so 
far as it entitles 1st defendant to possession of the property in lace of 
2nd defendant, till the amount due to the latter under the decree (Exhibit 
II) be paid by plaintiff to 1st defendant. 

The plaintiff’s costs throughout should be paid by 2nd defendant. 


14 M. 32. 

ORIGINAL CIVIL. 
Before Mr. Justice Best. 


Bank of Madras (Plaintiff) v. Subbarayaiu and another 

{Defendants).* [20th October, 1890.] 

Stamp Act—Act 1 of 1879, Sections 9, 33, 34, rule 6—Promissory note—Hundi Stamp. 

In a suit on a promissory note for Rs. 4,300, which was executed on an impress¬ 
ed sheet bearing an impressed stamp with the word “ hundi” at the top and the 
words “ three rupees” at the bottom of the impression : 

Field, on its appearing that the instrument was correctly stamped as to the 
amount of duty, that the instrument was admissible in evidence. 

[P., 21 P.R. 1891] 

SUIT on a promissory note for Rs. 4,300. The defendants pleaded that 
the note was not duly stamped under the Stamp Act and the rules made 
thereunder. See notification No. 1288, dated 3rd March 1882, published 
in the Fort St. George Gazette of 23rd [33] March 1882, p. 157, and 
notification No. 2955, dated 1st December 1882, and published m the 
Fort St. George Gazette of 19th December 1882, p. 770. 

Mr. W. Grant , for plaintiff. 

Mr. R. F. Grant , for defendants. 

The following cases were referred to in the argument besides the case 

mentioned in the judgment. , c . 

Reference under Stamp Act. Section 46 r Cl): Reference under Stamp 
Act, Section 46 (2); Radhakant Shaha v. Abhoychurn Mitter (3) , Anony- 

mous case (4). 


(1) 7 M. 176. 


* Civil Suit No. 359 of 1889. 
(2) 11 M. 377. (3) 8 0. 721 
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1890 JUDGMENT. 

Oct. 20. This is a suit by the Bank of Madras for the recovery (with interest) 

of a sum of Rs. 4,300 due under a promissory note. The first defendant 
Original . g j raw6r 0 f the no t e and the second defendant the indorser. First 
CIVIL. defendant admits his execution of the note, but pleads that he did so “at 
“the request of the plaintiff (Bank) who through their ageut T. Murugasa 
Mudali promised and agreed that the plaintiff would not at any time 
call upon him, the first defendant, to pay same or any part thereof,” 
and that the note was executed by him (first defendant) for the accom¬ 
modation of one Gurunatha Chetti, who was at the time already indebted 
to the Bank under two previous notes for Rs. 2,000 and Rs. 2,500 res¬ 
pectively, both of date 8th March 1889. 

The plaint note has been filed as Exhibit A ; it is dated 10th Septem¬ 
ber 1889. The acceptor of the note is Ramaswami Chetti, brother of the 
Gurunatha Chetti referred to by first defendant. He has allowed the suit 
to proceed ex parte as far as he is concerned. 

The issues are as follows :— 

(i) Whether the promissory note was signed by first defendant on 
the understanding that he should not be called upon at any 
time to pay any part thereof ? 

(ii) Was Murugesa Mudali empowered to make any such promise 
so that it should be binding on the plaintiff ? 

(iii) Was there no consideration for the note so far as the first 
defendant is concerned ? 

(iv) What relief, if any, is plaintiff entitled to? 

[34] On the case coming on for trial it was objected on behalf of the 
first defendant that the note A is not admissible in evidence as it is 
written on a hundi paper. In support of this contention reference was 
made to the rules made under Section 9 of the Stamp Act by the Governor- 
General in Council, dated 3rd March 1882, No. 1288, and 1st December 
1882, No. 2955. See Ponnuswami Chettiar’s Stamp Manual, pp. 45-60. 
The rules of 3rd March 18S2 relied on are Nos. 4 and 6, the former of 
which is that ‘ all instruments chargeable with duty, except hundis, may 
4I k Q written on impressed sheets, and, except as provided by Section 10 
of the said Act ( i.e ., Stamp Act) and by these rules, shall be so written.” 
While rule 6 relates to the paper on which hundis shall be written. It 
is as follows — 

Hundis other than hundis which can be stamped with an adhesive 
stamp under Section 10 of the said Act shall be written as follows:— 

Hundis payable otherwise than on demand, but not more than one 
„ y 0a 5 after date or sight and for amounts not exceeding Rs. 30,000 in 
individual value, on impressed sheets bearing the word hundi.” (The 
rest of the rule need not be quoted.) 

“ a ru ^ e December 1882, No. 2955, is that promissory notes 

,, ( | ra,wa or made in British India and chargeable with a duty of annas 6, 

„ ^ or 12 shall be written on impressed sheets of those values bearing 
the word hundi.” 

The contention on behalf of the first defendant is that the rule last 
quoted allows only of promissory notes chargeable with a duty of annas 6,. 
10 or 12 being written on paper bearing the word hundi, and as the 
plaint promissory note is for a sum requiring a stamp of Rs. 3 and as it 
consequently does not come within this rule, it being written on a hundi 
paper must be held to be not duly stamped. 
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I am unable to accede to this argument. If it was intonded that 
promissory notes requiring a stamp other than 6. 10 or 12 annas should 
not be written on impressed sheets intended for hundis and bearing the 
word hundi, the rule might easily have boon worded so as to mako the 
intention clear. As the rules now stand, I find that a document such as A 
must be written on an impressed sheet, and that, though promissory notes 
chargeable with a duty of 6, 10 or 12 annas must he written on hundi paper, 
there is no pro [35] hibition against other promissory notes also being so 
written, as these hundi papers aiealso “ impressed sheets.” Had the rule of 
1st December 1882 been merely permissive with regard to the promissory 
notes therein specified, there would ho force in the argument for the first de¬ 
fendant—that only such notes could be made on hundi paper, as such a rule 
would have shown that hundi paper could not have been used theretofore 
for the execution of promissory notes. But the passing of an obligatory 
rule with regard to some particular classes of notes is not a sufficient de¬ 
claration that other notes shall not be executed in the same kind of paper ; 
and to justify the exclusion from evidence of a document like A (which is 
admittedly executed on an impressed sheet of the proper value) on the 
ground that the stamp bears the word hundi, there must be a distinct and 
positive rule against the employment of such paper for the purpose and 
not merely a dubious inference as to the intention of the framers of the 
rules. A decision of the Judicial Commissioner of Oudh to the effect now 
contended for on behalf of the defendant has been brought to mv notice. 
It is nob a reported case, and I am unable to accept the conclusion arrived 
at by the learned Judicial Commissioner in that case. I, therefore, allow¬ 
ed the note A to be filed as an exhibit. 

Murugasa Mudali has been examined by the plaintiff and denies that 
he obtained first defendant’s signature to A on the understanding that first 
defendant should never be called on to pay anything on account of the 
debt. First defendant’s statement to the contrary is unsupported by any 
evidence except that given by himself. Both Murugasa Mudali and Mr. 
Duffield swear that the former was not empowered to make any such pro¬ 
mise to the first defendant. The letter B admitted by first defendant shows 
that he was a party to the original loans of December 1888, and it is clear 
from his letter D, dated 13th December 1889, that he knew he was also 
liable for the debt. The other exhibits filed on behalf of plaintiff merely 
show the manner in which the original notes were renewed from time to 
time. My findings on the first and second issues are in the negative. 

On the third issue I find that there was consideration for the note 
such as to make first defendant also liable for the debts, and as to the 
fourth issue my finding is that both the defendants aro [36] liable to pay 
to the plaintiff the amount sued for, with interest, amounting in all to 

Rs. 4,527-4-0. 

I decree, therefore, that defendants do pay to plaintiff this amount 
and costs of the suit, with further interest on the whole amount at 6 per 
•cent, per annum from this date to d;>te of payment. 

Barclay and Morgan —attorneys for plaintiff. 

Branson and Branson —attorneys for defendants. 


ir tt i 



1890 

OCT. 20. 

Original 

Civil. 

14 M. 32. 


1890 

APRili 9. 

Appel¬ 

late 

Criminal. 

14 M. 36 = 

2 Weir 390. 


14 Mad. 37 Indian decisions, new series [Yol. 

14 M. 36 = 2 Weir 390. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice, and Mr. Justice Weir . 
Queen-Empress v.?Chinna Tevan and another.* [9th April, 1890.] 

Criminal Procedure Code, Sections 3G7. 418— Veiditt of jury— Perversity of verdict— 
Procedure when Sessions Judge disagrees with verdict—Appeal against conviction. 

A jury returned a verdict of guilty agaiDst the accused in a trial for dacoity. 
The Sessious Judge accepted the verdict, although he said he did not agree 
with it and had charged the jury for an acquittal ; be observed that he could 
not refer the verdict as perverse since there was evidence against the accused 
which it was open to the jury to believe. The accused appealed to the High 
Court on the ground {inter alia) that the Sessions Judge “ought to have re- 
“ ferred the case to the High Court under Criminal Procedure Code, Section 
307 : ” 

Held, that since there had been no misdirection by the Sessions Judgo, and 
there was some evidence to support the verdict, the High Court had no power 
to interfere, however absurd the verdict might be considered. 

APPEAL against the conviction of the appellants on 11th Juno 1890 
by H. T. Ross, Acting Sessions Judge of Madura, and a jury on the charge 
of dacoity. 

The appellants and three others were charged with having committed 
dacoity on the Dight of 6th November 1889 on the Periyakulam-Amma- 
yanaikanur high road. 

The case against the appellants rested mainly upon the evidence 
given by certain constables and kavalgars as to the circum-[37]stances 
under which they were arrested; there was, however, some evidence of 
their identification by the persons who had been robbed. 

The Sessions Judge, in charging the jury, pointed out the inconclusive 
nature of the above evidence, but the jury returned a verdict of guilty 
against the appellants—the other persons being acquitted. 

The Sessions Judge saidas to this verdict:—“ The juries in Nos. 7 
€i and 9 refused to believe the story. This jury takes the other view, 
and though (as wiil be obvious) I charged this jury plainly for an 
" acquittal and do not agree with their verdict, I cannot say that it was 
4 not open to them to believe the Police witnesses if they chose, or to 
, c believe the evidence of identification even apart from the Police story of 
it the capture. I cannot, therefore, refer the verdict as perverse, though it 
4i is Q ot what I myself should have found. In considering sentence I 
t4 keep in view the fact that this is a high road in constant use by travel¬ 
lers to and from the railway which has become notorious for dacoity, 
(| which it is the duty of the Court to assist in suppressing by due severi¬ 
ty of sentence where convictions are obtained. I accordingly sentence 
tt i'bo first and second prisoners each to undergo the maximum term of 
lt rigorous imprisonment provided for the offence, namely, rigorous impri¬ 
sonment for 10 years.” 

This appeal, which was preferred against the above conviction and 
sentence, proceeded on the grounds that the Sessions Judge “ ought to have 
4I referred the case to the High Court under Criminal Procedure Code, 
t Section 307 ; ” that “ there was no evidence on the record to convict the 
ti accused ; ” that “ considering the evidence on the record the sentence was 
excessive,” &c. 


Criminal Appeal No, 65 of 1890> 
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Mahadeva Ayyar, for appellants. 

Mr. Wedderburn, for the Crown. 

JUDGMENT. 

This is another case of a conviction by a jury of persons accused of 
dacoitv against the opinion and advice of the Sessions Judge although he 
declines to refer the case to the High Court under Section 307 of the Code 
of Criminal Procedure; we have no power to interfere however absurd or 
wrong we may think the verdict to have been. There has been no mis¬ 
direction by the Sessions Judge, and there is evidence against the prisoners 
if the jurymen chose to believe it. The sentence also is not too severe 
supposing the prisoners are guiity. The prisoners, of [38] course, may 
bring their case to the notice of His Excellency the Governor in Council, 
if they be so advised. 

Our duty under the present state of the law is to dismiss the petition 
and confirm the conviction and sentence/ 


14 M. 38. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

BYARI AND OTHERS (Defendants 4, 7 and 8 and representatives 
of 10 lh Defendant ), Appellants v. PUTTANNA ( Plaintiff ), 
Respondent .1 [16th October, 1889, and 22 d( 1 July, 1890.) 

Aliyasantana Law— Unjustified alienation of family property by a member of undivided 
family— Limitation—A dverse possession. 

In 1851 the ejaman of an aliyasantana family mortgaged family property to 
the ancestor of some of the defendants who and whose alienees were now in 
nossession. The mortgagor died leaving besides one brother, two sisters, each 
having a son—the family remaining undivided. In 1856 one of the sons, with 
the concurrence of his uncle and mother, conveyed the land to the mortgagee 
but this transaction was not justified by any family necessity , and in 1857 the 
other son and his mother sold their undivided moiety to the plaintiff s predecessor 
in title In a suit to redeem the mortgage of 1851. the plaintiff ootained a 
decree for redemption of a moiety of the mortgage property : 

Held that although it may have been supposed in 1857 that compulsory par- 
tition was permitted g by the aliyasantana law. yet as the right to the half share 
purported to be sold in 1857 had no legal existence, nothing could pass by that 

sale and the suit should be dismissed. 

Per cur Neither the original mortgagee nor his son can rely on the 12 years 
ru^of Umitation unless he can prove a subsequent valid sa e in the absence of 
which his possession must be taken to retain its original character. 

LRel., 14Ind. k% N.- ill'll 

SRS; 2§3r* 

1Mm.LT 33S«32, = (1912) M.W.N. 995; 11 Ind. Cas. 429 = 232 P.L.B. 
1911 = 146 P.W.R- 1911.]___ 

‘ “hfSrr V 26 he 0 rnn» nC Te O v'an 10 a y nd No. 7% Karuppa Tevan. al.ns Ve..a y a 
“Tevao, be remitted, and that they be set at liberty. 

/ t Second Appeal No. 242 of 1889. 
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SECOND appeal against the decree of A. Venkataramana Pai ; Acting 
Subordinate Judge of South Canara, in appeal suit [39] No. 157 of 1888, 
confirming the decree of K. Krishna Rau, District Munsif of Udipi, in 
original suit No. 83 of 1887. 

Suit to redeem a mortgage executed in 1851 by odq Basava Shetti, 
the ejaman of aa aliyasantana family, in favour of Uskunhi Byari, from 
whom defendants Nos. 1—6 claimed as heirs, and some of the other 
defendants claimed title under conveyances from them made less than 12 
years before suit. 

The mortgagor died in or about 1854, leaving a brother Tukra, and two 
sisters, Putta and Mani, each of whom had a son, called Mahalinga Shetti 
and Subbu Shetti respectively. In 1856 Mahalinga sold the entire estate to 
the mortgagee in satisfaction of the mortgage-debt and another debt, with 
the concurrence of his mother, under circumstances of no justifying family 
necessity. In 1857 Subbu Shetti and his mother purported to sell an 
undivided moiety of the family property to the predecessor in title of the 
plaintiff. At the last mentioned date, Putta, Mani and their sons were 
members of an undivided aliyasantana family. 

The District Munsif passod a decree for redemption of one moiety of 
the mortgaged property, and this decree was affirmed on appeal by the 
Subordinate Judge. 

Defendants Nos. 4, 7 and 8 and the representatives of defendant 
No. 10 preferred this second appeal. 

Narayana Rau, for appellants. 

Ramasami Muaaliar, for respondent. 

JUDGMENT. (PRELIMINARY.) 

“ Both Courts have fade 1 to record a finding on several points essen- 
“ tial to the decision of his case, and, before deciding this second appeal, 
“we must ask the Subordinate Judge to return findings on the following 
“issues :— 

“(i) Was the sale of 1856 evidenced by Exhibit I concluded by the 
“ejaman for purposes binding on the family. 

“(ii) Whether the two sisters, Puttamma and Mani, were at that 
“time divided or undivided. 

“(iii) Whether, at the date of the sale evidenced by Exhibit I, Mani 
‘ was the vendor of an undivided share. 

“(iv) Whether Uskunhi and his heirs have been in possession of 
“the whole land since 1856, and, if not, who has been in 
“possession, of how much, and for what length of time. 

The findings should be returned within two months from the date 
( Of the receipt of this order, and ten days, after the [40] posting of the 
findings in this Court, will be allowed for filing objections. Fresh evi¬ 
dence may be taken.” 

The findings returned by the Subordinate Judge in compliance with 
the above order were —on the first issue, in the negative; on the 2nd, to 
the effect that the sisters were undivided ; on the 3rd, in the affirmative, 
on the 4th, that the whole land had been in the possession of the mort¬ 
gagee and his heirs and his and their transferees since 1856. 

This second appeal coming on for final hearing, the Court delivered 
the following 

JUDGMENT. (FINAL). 

This second appeal comes on again for disposal upon findings returned 
on issues referred for re-trial. The land in dispute is part of an estate 
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which originally belonged to an aliyasantana family in South Canara. 
In 1851 one Basava Shetti, who was its ejaman or representative, mort¬ 
gaged the estate with possession for Rs. 200 to a Mopla named Uskunhi 
Byari. Basava Shetti died prior to 1855, leaving him surviving a brother 
named Tukra and two sisters named Putta and Mani, each of whom 
had a son, called Mahalinga Shetti and Subbu Shetti respectively. In 
April 1856, Mahalinga sold the entire estate to Uskunhi Byari in satis¬ 
faction of the mortgage and for a further payment under document I which 
was attested by his mother Subbu and his uncle Tukra. 

The purchaser continued to hold possession until 1866 when he sold 
a moiety to his brother-in-law Abdul Kadiri, who gave it in 1872 to his 
two daughters who are the wives of the first and second defendants re¬ 
spectively. Uskunhi Byari had several wives, and defendants Nos. 1—3 are 
his sons by his 2nd wife and defendants Nos. 4—6 are his sons by his 
3rd wife. In 1868 the latter sued the former for partition of the moiety of 
which Uskunhi Byari died possessed, and obtained 6/13ths as an allot¬ 



ment for their share and that of their mother, the other 7/131hs of the 
moiety remaining in the possession of the former. Defendants Nos. 2—6 
alienated for value their several shares or portions of them afterwards. 
Of the entire estate, assessed at Rs. 64, a moiety, assessed at Rs. 32, is 
in the possession of the wives of the first and second defendants, and of 
the other moiety the first defendant is in possession of a portion assessed 
at Rs. 4-8-0, and the fifth and sixth of apart assessed at Rs. 5-12-0. As 
alienees in no way connected with Uskunhi Byari’s family, [4!] defend¬ 
ant No. 7 has in his possession land assessed at Rs. 7-12-0 under sale 
deeds III and IV, dated October 1877 and April 1880; defendant No. 8 
is possessed of a part assessed at Rs. 5 under the sale deed V, dated 
April 1880 ; defendant No. 10 of a portion assessed at Rs. 9 under Exhi¬ 
bit XV, dated April 1876 ; defendant No. 9 is in possession of a small 
pprbion, but the claim against him was adjusted by compromise. 

It was already observed that Basava Sbebr.i had a sister named 
Mani who had a son called Subbu Shetti. In July 1857 they executed 
a sale-deed in favour of one Sabine Byari purporting to transfer to him 
for value their undivided moiety of the family estate. Sabine Byari 
assigned his right of purchase in 1871 to one Moidin Byari whose 
representatives resold it to the plaintiff in November 1886. It would 
seem that the sale in favour of Sabine Byari was not heard of until the 
partition suit of 1868, and that it was during that litigation that the 
right of purchase was transferred to Moidin Byari, but that no action 
was taken upon it before the plaintiff brought it in 1886, although the 
suit of 1868 terminated in a decree for partition among defendants 
Nos. 1—6 and the decree was followed by sub-division among the several 
sharers and by sales of several of their allotments. The plaintiff’s 
case was that according to the aliyasantana usage, as recognized 
by Courts of Justice in 1857, partition was permitted, and that the 
sale of a moiety of the estate by Mani and Subbu was therefore valid 
though subject to the mortgage executed in 1851 by Basava Shetti, 
about which there was no dispute. The defence was that the suit was 
barred by limitation, and that the prior sale by Mahalinga under which 
the parties now in possession claimed was binding upon Mani and Subbu, 
who executed the subsequent sale deed in favour of Sabine Byari under 
I Which the plaintiff claimed. As the possession of Uskunhi Byari com- 
enoed in 1851 under the mortgage executed by Basava Shetti, both the 
wer Courts held that the right of redemption was in force for sixty 
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years. On the merits they found that the several transactions already 
described were real, and that though the circumstances under which the 
plaintiff sued upon the sale in favour of Sabine Bvari excited some sus¬ 
picion to the effect that Sabine purchased benami for Uskunhi Byari, 
they could not decline to uphold the purchase on mere suspicion. 
They found further that in 1857 the sisters of Basava Shetti and their 
sons belonged to an undivided aliyasantana [42] family, that the first 
sale by Mabalinga Shetti was not justified by family necessity and 
could not bind his aunt Mani and her son Subbu who were no parties 
to it. They held that the sale of an undivided moiety was good, 
but that the plaintiff was entitied by right of purchase not to the 
specific moiety in the possession of the defendants as contra-distin¬ 
guished from the moiety in the possession of the wives of the first and 
second defendants, but to a moiety of the whole estate as originally mort¬ 
gaged subject to the payment of a moiety of the mortgage-debt. On the 
ground, therefore, that the plaintiff did not make the wives of the first and 
second defendants parties and include the moiety in their possession in 
this suit, they decreed to the plaintiff possession only of a moiety of the 
properties mentioned in the plaint less certain portions not included in the 
mortgage, and directed him to pay to the defendants a quarter share of the 
mortgage debt, viz., Rs. 50. From this decree defendants Nos. 4, 7, 8 and 
10 have appealed. 

As this is a second appeal we must accept the facts as found by the 
Court below and see if the decree can be supported upon them. Two 
questions of law arise for decision, viz., those of limitation and of imparti- 
bilitv of property governed by aliyasantana usage. 

As to the former, we see no reason to doubt the correctness of the 
decision of the Courts below. The alienations upon which the appel- 

are less than 12 years old, and the first appellant is 
the son of Uskunhi Byari. The moiety alienated by Uskunhi Byari to 
Abdul Kadiri Byari and by the latter to his daughters is included in this 
suit, and it is unnecessary to consider the question in relation to it. 
Neither the original mortgagee nor his son can rely on the 12 years’ rule 
unless he proves a subsequent valid sale, in the absence of which his pos¬ 
session must be taken to retain its original character. We are of opinion 

therefore that the claim is not barred to the extent to which it has been 
decreed. 

As regards the second question, however, we are unale to hold that 
the sale by Mani and her son can be upheld at all. The Courts below rest 
their decision to the contrary on two grounds, viz. t (I) that there was an 
erroneous notion in 1857 that compulsory partition was permitted by the 
aliyasantana law, and (II) that, as they were entitled to set aside the sale 
by Putta and Mahalinga in its entirety aud to redeem the whole property, 
they might in [43] their discretion relinquish their right to a moiety 
and redeem the remainder. Neither of these grounds is tenable. It is now 
settled law that partibility is not an incident of aliyasantana property, and a 
mistake of law in 1857 cannot legalize a sale which is really opposed to law 
and which has not already been enforced. If the sale by Mahalinga and 
Putta can be set aside by Mani and her son in its entirety on the ground 
that it was not justified by family necessity, it can only be done by them on 
behalf of the family and for the purpose of recovering the property for its use. 
The right so to set aside the sale is not that of any individual member of 
an alyasantanana family, but it is the right of the family which the 
individual is taken to represent. This being so, the right to a half share 
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■whioh Mani and Subbu professed to soli as the separate though undivided 
interest of their branch in the impartible family property had no legal 
■existence and nothing could pas9 by such sale. The purchaser could not be 
permitted to stand in their shoes for the purpose of representing the 
joint family or enforcing its right because he is a stranger to the family 
and because the right of the family was not the interest that was sold or 
that is sought to be realized. If a similar sale by a coparcener is upheld 
under Hindu law to the extent of the vendor’s share, it is upheld not by 
virtue of the right of interdiction which he has as a representative of the 
family under paragraph 28, Section I, Chapter I, Part II of the Mitak- 
shara, but because the coparcener is at liberty to convert his interest 
into specific separate property by partition, and a purehrser for value 
has an equity to stand in the shoes of tbe vendor to that extent. 
This equity which rests on the partibility of ordinary Hindu property 
has no place in the aliyasantana law which forbids compulsory partition 
altogether. 

The decrees of the Courts below must be reversed and the suit 
dismissed with costs throughout save so far as it relates to the land which 
is the subject of the compromise with the ninth defendant. 


14 M. 44. 

[44] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Weir. 


Narasimha Naidu ( Plaintiff ), Appellant , v. Ramasami and others 

{Defendants), RespondentsJ [14th October, 1890.) 

Rent Recovery Act—Act VIII of 1865, Section U—bnplied contract (as to rent-Land 
irrigated under Kistna amcut— Collector's sanction to increase of rent. 

Land in a zemindari in the Kistna delta was newly irrigated from anicut 
channels. The zemindar tendered pattas at wet rates : 

Held (1) that the zamindtr was not entitled* to levy increased rates without 
the Collector’s sanction under Section 11 of Act VIII of 1865, although he had 
expended money on the channels ; 

(2) that payment for five years of such wet rates under a five years’ lease 
did not imply a contract to continue euoh payments ; 

(3) that a stipulation in the previous lease binding the tenants to pay 
such increased rates in case of future irrigation did not bind the tenants after 
the term of that lease expired. 

fF <15 M 47 • 17 M 43 (45) = 3 M.L.J. 207 (209) ; R.. 17 M. 50 (52) ; 4 Ind. Cas. 
1136 (1137) ==5 M.L.T. 264 (266) ; Coos., 2 M.L.J. 292 (293).] 


SECOND appeals against the decrees of G. T. Mackenzie, District 
Judge of Kistna, in appeal suits Nos. 34 to 38 of 1888, confirming the 
decrees of C. Raghava Rao, Temporary Deputy Collector of Kistna, in 

suits Noe. 12, 13, 14, 15 and 17 of 1887. 

The plaintiff in these five suits was the zemindar of Vallur and the 

■defendants were his tenants. The defendants held leases for a five years' 
term from Fasli 1291 to 1295 inclusive. These leases were in a printed 
form whioh contained a stipulation that if the tenants brought laud under 
irrigation they should pay not only the water rate due to Government 
■but also an increased rate to the ze mindar. In Fasli 1296 the defendants 

• Seoond Appeals Nos. 594 to 598 of 1889. 
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brought part of their lands newly under irrigation. The zemindar 
tendered pattas in the printed form containing that stipulation and 
imposing wet rates upon the newly-irrigated land. The defendants refused 
to accept these pattas, objecting to that stipulation and contending that 
they need pay upon the newly-irrigated land only the Government water 
rate and the old dry rate due to the zemindar. [45] The zemindar then 
filed these suits to compel acceptance of these pattas. The Deputy 
Collector held that the zemindar could not levy increased rates without 
the sanction of the Collector under the proviso to Section 11 of Act VIII 
of 18G5 and dismissed the suits. On appeal the District Judge affirmed 
the decision of the Deputy Collector. 

The plaintiff preferred these second appeals. 

Parthasaradhi Ayyangar and Bhashyam Ayyangar , for appellant. 

Pattabhirama Ayyar, for respondents. 

JUDGMENT. — “ It is not clear from the judgment of the District Judge 
whether any contract, express or implied, has been entered into between 
tbe landlord aud his tenants or one or other of them who are parties to 
these second appeals. Until this has been found, we are unable to dispose 
of these appeals. Fresh evidence will be allowed. The District Judge is 
requested to submit a distinct finding on the issue above stated.” 

In compliance with this order the District Judge submitted a finding 
which explained that for convenience of the revenue accounts the land in 
the Kistna delta is classed as dry and that a water-rate of Rs. 4 per acre 
is levied by Government upon all land reached by the water of the anicut 
channels. The raiyats contend that when this irrigation is extended to 
their lands they need pay only this water-rate to Government and the 
former dry rates to the zemindar. The zemindars contend that in such 
cases the raiyats must pay increased or wet-rates to the zemindar, and 
a stipulation to that effect is inserted in the printed form of patta. The 
District Judge expressed an opinion that the acceptance in former years 
of pattas with this stipulation does not deprive the tenants of the protec¬ 
tion given them by the proviso to Section 11 of Act VIII of 1865, and 
does not compel them to accept such pattas in future. The District 
Judge also was of opinion that payment for five years by the tenant to 
the zemindar of such increased rates supported the inference of a contract 
to continue to pay these increased rates. Upon this ground the District 
Judge found that four of the defendants who had paid the increased rates 
upon some irrigated land in Fasli 1291 to 1295 must continue to pay these 
increased rates upon that land but not upon the extent newly irrigated in 

Falsi 1296. 

[46] These second appeals coming on for final hearing the Court 
delivered the following 


JUDGMENT. 

The District Judge has, we think, correctly found that there was no 
contract to pay the wet-rates as regards the lands newly irrigated in Fasli 
1296. The contract, which the appellant seeks to rely on to prove the 
contrary, was a contract of lease which expired with Fasli 1295 or prior to 
the term for which plaintiff now seeks to enforce a patta. Apart, from 
contract the plaintiff cannot succeed, as he has clearly not brought himself 
within the requirements of the proviso to Section 11 of the Rent Act. 
Taking it that he has been at some expense for the minor distribution 
channels, he has not, it is admitted, obtained the sanction of the Collector 
to the additional rent which he seeks to enforce. 
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We aie unable, however, to accept that portion of the District Judge's 
finding in which be holds that there was an implied contract to pay wet 
assessment on the extent of land previcusly included in the lease for live 
years ending with fasli 1295. No implied contract as to future years can, 
in our opinion, beiufeired from a single lease extenoing over a brief j.eriod 
of five 3ears. The result is that we agree in the conclusions at which the 
Distiict Judge arrived in the first instance and we accordingly dismiss the 
appeals Nos. 594—7 with costs and No. 598 without costs. 


14 M 46. 

APPELLATE CIVIL. 

Before Sir Arthur J. B. Collins, Kt., Chief Justice, and Mr. Justice TfWr. 


CHOMU (Plaintiff), Appellant r. UMMA AND OTHERS (Defendants 
Nos. 2 to 4), Respondents J [5th August, 1890.J 

Specific Relief Act, Section 42- Obje< lion that cn\s< qmnhal relief available—Land. 
Acquisition Act—Act X cf lb7C— Claim to share of compensation—Valuation in 
private tiansaction. 

The plaintiff. as tertc her bustard, bioofcbt a suit, in which Goverr ment 
was doi rtpimnitd, icr a d<c)a»aiif n ol title to a qunitr tl aie c» )( 1 H' 'alve 
ol [47] laid uk<n up inc'erthi L>r,d A< quisiticD Act. It a| pear, d that ihe 
plaint iff’s Lmbaid bad mci'gapid Lis share of ibe lar.d in qu<fi:cn to tto 
defendant's pudictssor »u tit:e in H72 1} an itstnment in vbi> h bis shaie 
was valued at Rs. 375 : 

Held, (1) that ibe s uit for a dec Ja r a tic n < nly was maintainable ; 

(2) tbat tbe valuation of ike plaintiff's brnbards’ share in the irstiu- 
ment cf 1872 was net bn dii g cd tbe pla ntiff in the present suit.. 

Per our : Assuming, for ibe m« ment, that tie plaintiff was able and called 
upon in this cate to ask for iurtber relief, we are cl opinicn, folic w ng 'be 
decision cf tbe Bcmbay Hi*h C< urt in Limba Bin Krishna v. Rama Tim 
Pmiplu ll.L R-, 13 Be m , 548), that be suit tbcu’d Dot. at the present stage, 
be dnmissed cn this greund, ihe oljcction 1 ot bavirg tec n laised in either of 
the Lower Couita. 

rp 16 M 15 OP) ; 5 Bern. L.R. 329 '3J:0> ; 14 Ind. Cae. 776 (777) = S 3 P.R. 1912 
= 93 P.W.R., 1912 ; D., 15 M. 255 (257) ] 

SECOND appeal against the decree of E. K. Krishran. Subordinate 
Judge of Scuih Malabar at Calicut, in appeal suit, No. 514 of 1888, affirm¬ 
ing the deerc e of T. V. Anantan Na\ar, Principal District Muosif of 

Calicut, in original suit No. 127 of 1887. 

The plaintiff sued, as the widow of one Unni Chetti, fer a declaration 
of her title to receive Rs. 792-7-2, being her one-quarter share cf the 
ienm value of a piece of land, which bad been taken up by Govern¬ 
ment under the Laid Acquisition Act, Tie land in question was 
the property ot Uudi Chetti and his three bretheis, but a partition tcok 
place between thtm, and, in June 1872, Unni Chetti conveyed his 
share to the predecessor in title of the defendants under an instiuirenfc 
held to evidence a mortgage, which provided that the conveyance should 
become absolute if the kantm amount was not paid in two years, at d y 
which Un D i Chetti’s share of tl e jer m was valued at Rs. 375. In t hose 
proceedings, the jtnm right to the land as a whole was valued at 
Rs. 8,735-12-10, which sum remained at the date of the suit in the hands 
of the Collector, who was not mace a part y to it. The plaint iff came in as 
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JUDGMENT. 

Oq behalf of the respondents, it is objected that, as the plaintiff might 
have sued for further relief, she is not entitled, with reference to Section 42 
of the Specific Relief Act, to maintain the present suit for a mere 
declaration. 

Assuming, for the moment, that the plaintiff was able and called upon 
in this case to ask for further relief, we are of opinion, following the 
decision of the Bombay High Court in Limba Bin Krishna v. Rama Bin 
Pimplu (1), that the suit should not at the present stage be dismissed on 
this ground, the objection not having been raised in either of the Lower 
Courts. 

We are of opinion, however, having, regard to the circumstances of 
this case that the relief sought for by way of declaration was sufficient, 
and that it was not necessary for the plaintiff to ask for any further relief 
in the suit. 

The objections on this ground accordingly fail. 

The suit for a declaration being, for the reasons stated, maintainab'e, 
we are of opinion that the Subordinate Judge has erred in taking the value 
of the share of the jenra to have been fixed for the purposes of such 
a claim as that now advanced by the covenant between the plaintiff’s 
husband and the mortgagee in 1872 (Exhibit I). Tne value of the one- 
quarter share then fixed was fixed for a specific purpose, viz., the pur¬ 
pose of conditional sa*e then contemplated by the parties to that exhibit. 
The transaction contemplated is one which for reasons which need not 
be entered on the Courts refuse to enforce, and the object for which the 
valuation was made being therefore ineffectual even for the purposes 
contemplated by the parties, the party to the instrument cannot be held to 
be bound by that valuation, when a question actually arises in a suit 
properly brought as to what is the actual value of this share. In the 
present case the laud to which the mortgage attached has been taken up 
under the Land Acquisition Act, and the property no longer exists in the 
shape in which it did at the time of the proposed conditional sale, but has 
been converted into money. The value of the entire property, of which 
plaintiff claims one quarter share, has been realized in the shape of 
money, is Rs. 3.735, and the plaintiff, if entitled at all, [49] is, we think, 
clearly entitled to her proportionate share, viz., one-quarter of this amount, 
less the necessary deductions for kanom interest, &c. 


defendant in the proceedings held under the Land Acquisition Act, but 
her name was removed from the record, and she was left to bring a separate 

suit. 

The District Munsif passed a decree dismissing the plaintiff’s suit and 
this decree was affirmed on apneal by the Subordinate Judge, who held 
that the plaint which bore only a 10-rupees stamp, was insufficiently 
stamped under the Court Fees Act, which in the view he expressed, re¬ 
quired that a court fee should be paid on the amount claimed, and also 
that the plaintiff was bound by the valuation of her husband’s share con¬ 
tained in the instrument of 1874. 

The plaintiff preferred this second appeal. 

[48] Sundara Ayijar , for appellant. 

Narayana Ran, for respondents. 


(1) 13 B, 548. 
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These deductions may be fixed as follows :— 1890 

rs. Aug. 5. 

Kanom ... ... ... ... ... 200 * 

Interest at 12 percent, up to 30bh No /ember 1874 60 APPEL- 

Interest approximately up to date at 6 per cent. ... 192 LATE 

-- Civil. 


Total ... 452 - 

_ 14 M. 48 

This amount being deducted from Rs. 933-15-2, the one-quarter 
amouutof the proceeds of the land, the value remaining is Rs. 481*10-2, 

.and, in respect of this sum, the plaintiff is, we hold, entitled to the declara¬ 
tion prayed for. Wa accordingly reverse the judgments of the Lower 
Appellate Court and of the District Munsif and give a decree for the 
plaintiff in the terms above state!. Plaintiff is entitled to her costs 
throughout this suit. The defendants will bear their costs throughout. 


14 M. 49. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice, and 

Mr. Justice Shephard . 


Nano ( Plaintiff), Appellant v. MANCHU and another (Defendants 
Nos. 1 and 2), Respondents .* [15bh and 22nd August, 1890.] 

Transfer of Property Act—Act IV of 1382, Section 83 —Deposit in Court by mortgagor. 

The deposit intended by Transfer of Property Act, Section 83, must bo made 
unconditionally. Accordingly when the morigagor in miking the deposit prays 
that the amount should be paid out to the mortgagee on his prolucing certain 
deeds the provisions of the section are not complied with. 

;£D., 17 M. 267 (268).] 

SECOND appeal against the decree of L. Moore, District Judge of 
South Malabar, in appeal suit No. 290 of 1889, reversing the decree of 
K. Ramanatha Ayyar, District Munsif of Temelprom, in original suit 

No. 254 of 1888. 

[50] Suit to recover principal and interest due on a mortgage, dated 
28th February 1877. Defendant No. 1 had acquired the rights of the 
mortgagee, and the plaintiff had acquired those of the mortgagor. On the 
,5th July 1888, defendant No. 1 deposited the sum of Rs. 699 in the Court 
of the District Munsif of Temelprom, presenting a petition under Transfer 
of Property Act, Section 83, in which he prayed that notice be sent to the 
plaintiff as provided in that section, and that the plaintiff be called uoon 
to bring in seven documents which were specified, and that, on his doing 
so the amount deposited be paid to him. The plaintiff brought in one 
-document only and stated that be was willing to receive the amount 
.deposited ; but defendant No. 1 refused to acquiesce m this In the 
present plaint, it was stated that the cause of action arose at the date of 

The District Munsif passed a decree against defendant No. 1 for the 
amount due on the mortgage and directed that the sum deposited in Court 
ibe paid out to the plaintiff in satisfaction of the principal and part of the 


• Second Appeal No. 1466 of 1889. 
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interest. This cectee was reversed on appeal by the Distiict Judge, who* 
held ihat the suit was rot maintainable as framed. 

The plain!iff preferred this second appeal. 

Roma Rov, for appellant. 

Sankaran Nayar , fcr respondent No. 1. 

JUDGMENT. 

"We thirk that the District Judge was right in holding that the deposit 
intended by Section 83 of the Tiansfer of Piopertv Act should be mad© 
unconaiticnaby, and that, therefoie, the Distiict Munsif was wrong in 
accepting the oeposit. Putting the deiosit asice, Mr. Rama Row argues- 
that Lis client is still entitled to his remedies on the mortgage. But the 
decree oi the District Munsif is not a mortgage decree and the appellant 
did not appeal against it. We cculd not, therefore, modify it to the 
prejuoice ot the tespcLdents if, in other respects, we thought that the 
plaintiff was entitled to a*-k for a mortgage decree. 

This second ajpeal is dismissed with costs. 


14 M. 51. 

[51] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 


Leisbman (Plaintiff). Appellant v. Hoi land ( Defendant ), 
Respondent * list August and 3rd September, 1890.J 

lejaviation— Privilege- Communication by a servant of a company to one of his sulor - 
dmates as to another subordinate . 

In an action for damages (or defamation brought by a brewer recently employed 
by a brewery company agair st the local manager of tbe company, the d«famatory 
statements complained of were contained in letters written by tbe defendant to 
the directors ol tue company, and aho in a letter written to another brewer in 
the employ of the company in which he said that the plaintiff “ bad failed most 
utterly, and I have bem compelled to inform him that you will take the position 
of senior brewer at tbe brewery 

tious^' l ^ at a11 ! ^ ehe statements were in the talute of privileged ccmmuuica- 

Appeal agaiust the decree of W. E. T. CJarke, Subo.dmate Judge 
of Ntignis, in orbital suit No. 88 cf 1886. 

Suit, lot damages lor defamation. Ti e plaintiff w as a brewer recently 

emp o\ed by a bieweiy conn at.y and the defendant was the local manager 

o e tcnipsny. One of the defamatory statements complained of was set 
cut in tLe p.amt as follows 

„ - D ' l w LC ? nt a lelter to Mr. Crichton. dated 26lh April 18f6 r 
n es . i. Leishman had fail* d mest utterly, and I ha^been compelled 

^ ^° U 1 position of senior brewer at tbe 

• , addressee of the above letter was a brewer suhoidinale to the 
oeieLoaut in the stivice of the ccmpany). 

i .. ^ 10 other deiamatcry statements cc mplaired of wete comprised in 
tls wntten to oirectois of the company by the defendant imputing 
‘-management, neglect ol orcers, &c., to tbepla ntiff. 


* Appeal No. 16 of 1889. 
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The Subordinate Judge dismissed ill3 su t an! the plaintiff preferred 

this aopeal against his decree. 

Mr. ll r . Grant, for appellant. 

Mr. K. Brown . for respondent. 


JUDGMENT. 

This suit stands on an entire 1 \* diftVuifc footing from that which 
has been prosecuted by t i j pUmt If anmst tli> cmipinv. Here the first 
.question is whether the state nm^.s [52] com fiaijie 1 of bv the plaintiff, 
which, in themselves, are cewnb dehinitory. were mule unle* circum¬ 
stance? conferring on the defend mt any privilege: and, secondly, it has to 
he seen whether thev were male maliciously and with knowledge on the 

defendant’s part that they ware false. . . 

Agreeing with the Subirdinite Jud'c. we are clearly of opinion that 

•the statements were all in the nature of p-ivilejed commnn ; caMons. ani 
that the p’aintiff has failed to p*ovi fch it the defen Unt believed the n to 
■be untrue when he mid 3 them or acted malicio Js!y in making them. We 
-dismiss the appeil with costs. 


Bdfore Mr. 


14 M 52. 

APPELLATE CIVIL, 

Janice Shephard and Mr. Justice Weir 


POLU AND OTHERS (Dffeniants), Apvilhn'.s v. R\G \V\MMtL 
{Plaintiff*, Respondent * [1st S ep^emher, 1890.J 

Bent Recovery Act -Act VUIofM*, « 9. il-Pirn o' nxtta-Form of rent del*- 
mined by implied contract—Variation m amount of rent. 

In a landlord’s suit to enforce acceptance of a patta an I exc-u'ion of a mu-balka 
by the defendants, it appear* I that the or Hector in title of the do fen Tints had 
accepted from the predecessor in title of the plaintiff in 1819 a cowle for 11 vears, 
which provided for pav.nmtsin kind, but since the oxmry o* that "«smd the 
rent h*d always been paid in money, though the amjunt varied Tn? ten an. 
was described in the cowle as a suk ivasi ra’yit, and the defendants also claimed 

to be sukavasi tenants : , 

Held that it wis un lecessary to determine the cause of th» va*Ution« in the 
amount of rent, an I that an agnvneit th it the ren*. should continue to he jail 
in mmay should be implied, an f the landlorl a-ccr h ugly was not entitled ,o 
impose a pitta providing for payment of rent in kiod. 

{Not Appr., 27 M. 417 '421)-] 

Second appeal against the decree of S. T MnCu;thv District 
Judge of Oninglepoti, in appeal snitNe 374 of 1883, affi-mm, the deiree 
of A David Pillai, District Maosif of Tnvallar, in original suit Ne. 631 

° f 18 Sait bv a landlord to enforce acceptance of a natta and execution of 
tt muohalka bv the defendants. Tne defendants ("ho were held by ha 
Distriot Munsif to be permanent sakwm tenants) [93] objected to the 
patta on the gronnd teat it provided for a varam rent, whereas then- case 

was that the reat was payable in money. 

It appeared that the plaintiff s predecessor in title had executed to 

■the defendants' predecessor in title on 5th February 1849 a cnwlelo 

ill yearB , w hioh contained p rovision for pay ments bein g made in kind. But 

• Second Appeal No. 796 of 1889. • - , 
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it appeared that at any rate smee the expiry of that period rent bad 
always been paid in money though the amount varied from time to time. 

The District Munsif held that the patta was such as the defendants- 
were bound to accept and passed a decree for the plaintiff which was- 
upheld on appeal by the District Judge. 

The defendants preferred this second appeal. 

Sadagopacharyar, for appellants. 

Sriravgacharyar , for respondent. 

JUDGMENT. 

The District Judge has held that the case did not come within the 

ruling in vevkatagopal v. Bangappa (1), because, although the rents have 

always been paid in money, there has been a variation in the amount of 
the money paid. 

It is argued, however, that there has, in fact, been no variation in 
t!s respect, inasmuch as the increases of payment arose from an increase 
m the extent of lands occupied, and that a decision on this question which 

Tf whpVh Tit' L n the third issue was essential to a determination 

Lhe ™ had been an implied contract to pay rent in money only. 

The question of the cmcumstauceg attending the variation has certainly 

should directh* ° ^ ^ ourfe » and ’ b we considered it necessary, we 

should dnect the question to be tried. 

trial lt i a n P e , e ? rS to f us * ho f wever . cot necessary to test this point by a re- 

iaml^ nTTi, °lr C f 6 ?’ Which came before fchis Bench from Gan ‘ 
was onlv ns hoJ W a V l(lcicvi W —we held that where the [54] contest 

all alono fnr o W6e j a varam money patta, and where payment bad 

^te form a nlv IT* °‘ ° Ve ‘ 5 ° yeai ' S shoWD to have been made in 
net afWt thninf'l monej ’ a varia t>on in the amount of money paid did 
in the form nf eience that there was an implied contract to receive rent 

Vel/alXZZl ™$! at that case did co “ e within the in 

of the rnsrr C J m f Sta f nCe3 f f fc b 0 present case vary very slightly from those 

thaU. smee1849 h'^ lD tL V resent case there has, all along, 
on ]y ’ ^ een a payment, ic is found in the form of money 

stan b° Wever » to distinguish the present case by the circum- 

contraef vi? 6 6Danc y D0W question originated in an express written 

T ot one ’ T l60i 18 . 49 ’ and ’ lfc is ar ^ed that this being so, it is 

nartifs Ao r . 6 , .^°. ur ^, * D<er an implied contract from theactof the 

did in lunt • °- ^ S ’ ,n .^b e first place, it is not shown that the tenancy 
did in fact onginate only with the cowle of 1849. The defendants, in 


0) 7 M. 365. 


• i 


121 Rpnnnrl . _ H H. S3 N* 

*• The Qupstin^ 68 fv. 0 ’ ^ in which the Lamed Judges said :— 

the rent .bould be'paid'in ^ ^ U ‘° UJ ‘ 

about 50 5 t e a e rs C0U Th« b r. Ve f f -' UD T l J at , rfn,s had been P aid in money fora period ol 
case ; R nn , _ ‘ rj 5 ® District Judge has. however, come to the conclusion that the 

365) because th?llr tbe de ^ isicn in Venkalagopal v. Bangappa (I.L.R., 7 Mad., 
bowfvpr hti k rent is not shown to have bem an invariable one. The variation, 
form nf S een . a va riatic n in the amount of the rent aDd not a variation in the 
vp h 6 for * as already stated, the finding is that tbe rent-has for about 50 

ripnicinr, • ??' » ln monf V alone. We think, therefore, the case is governed by the 
decision .o Venkalagopal v. Rangnppa (I.L.B.. 7 Mad. 365).” 

in. *.-ihis note case has been followed in 14 M. 52, supra— Ed.] 
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their written statement, claim to be permanent sukavasi tenants, and the 
District Maosif has found that they were such. No contest was expressly 
raised in the matter, which was apparently passed over to some extent in 
the District Munsif’s Court, and entirely in the Lower Appellate Court. 
In the second place, granting that the tenancy originated in an express 
written contract, such contract enured only for 11 years, and the parties 
have, since I860, been bolding without at least an exoress written 
contraot. During that period, i.e., for 24 years, there can he no dispute 

that rent has always been paid in money. 

In these circumstances, we think, the case clearly does fall within the 
principle of the decision in Venkatagopal v. Rangappa (1), and that a con¬ 
tract to receive rent in money only must he inferred. In the circumstances 
of this case, the landlord having come into Court to enforce au acceptance 
of a particular kind of patta. viz., a varam patta, no further question is 
outstanding as to the propriety or non-proprietv of the patta, and it is, 
therefore, unnecessary to direct an inquiry as to what would be a proper 

patta. , , , 

[55] On this view we allow the appeal, and, reversing the decrees 

of the Lower Courts, we dismiss the original suit with costs throughout. 


14 M. 55 

APPELLATE CIVIL. 

Before Sir Arthur J.H. Collins , Kt., Chief Justice , and 

Mr. Justice Best. 


Nagappa 1 Plaintiff ), Appellant v. Devu ( Defendant ), Respondent.* 

[16th September, 1890.] 

Registration Act - Act 111 of 1877. Sections 17 (<>), 40 -Specific Relief Act-Act 1 of 1877. 
y Section 4 ^cj —Admissibility of unregistered sale-deed— buit for specific performance 

of contract to sell land. 

The delencant executed a sale-deed of certain land to the plaintiff. The 
instrument bore Re. 1 stamp only. The plaintifi alleged that the defendant had 
improperly refused to rtgister the sale deed and prayed for a dtcrec compelling 
its registration and for vhe possession of the land in question : 

Held that the unregistered instrument was admissible in evidence, and that 
in any’ca^e, secondary evidence of i:s contents was admissible, the document 
having remained unregistered through no fault of the plaintiff. 

TRel 16 Ind Cas. 567 = 12 M.L.T. 262= (19)2) M.W.N. 917 ; F 20 M 250 1252); 
** ' IOC PL.IL 107 1110) ; R.. 35 M. 63t70) = 8 Ind. Cas. 520 = 2J M L J-'^ 4 “ 9 -J 1 * 

L.T. 142; 12 C.L J. 25 i30) = 15 C-W.N. 375 378) = 6 Ind.Cas. 346-5 N.L.R. 70.] 

SECOND appeal against the decree of S. Subba Ayyar. Subordinate 
Judge of South Canara, in appeal suit No 893 of 1888. reversing the decree 
of K. Krishna Rau, District Munsif oi Udipi, in original suit No. 302 of 

1887 

The plaintiff sued to compel the defendant to register a sale-deed of 
certain land executed to him on 25lh June 1885 and to deliver possession 
Of the land in Question. Tbo sale-deed was stamped with Re. 1 only : 
the portion of it"which is important for the purposes of the present report 

WM conveyed to you, for the value of Rs. 100, the bbagaeb 

“ gaiden-land in mv.posB ession, which I have been enjoying unencumbered 

• Second Appeal No. 1689 of 1889. 

(1) 7 M, 365. 
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“ by paying to the Mulgar-heir mulgeni at the rate of Rs. 2 per annum 
and which is situa f ed withia the boundaries mentioned below and 
“appertains to the lands of the three foliowing wares :— 

[56J “ (1) Lind assessed at Rs. 31, out of Killappi Shotti’s warg, 
“Muli No. 14 in Varambili village (not Haradi), Brahraawar 
“ Magne, Udini taluk, appertaining to the sub-district of Brah- 
“mawar within the registration district of South Canara. 

“ (2) Land assessed at Rs. 84-15-0 of Chikkapoa Shetti's warg, Muli 
'No. loin the aforesaid village. 

“(3) ( Land assessel at Rs. 19. out of Yenkippa Shetti’s warg, 
( iMu!i No. 10 in the said village, together with marimith,' 
house, cow-pen, out-houses and wells, also the imnrocements 
made by me ; and have received from vou the slid 100 ruDees 
4> ^ or &he Purpose of discharging the debt incurred for house- 
„ h ° n expenses (from Haradi Manjunatha Kamthi), for the 
purpose of paying the amount due to your younger brother 
(4 Shrinivasa Kamthi on account of rice, &c., borrowed for 
|( the maintenance of our family and also for the purpose of 
paying off other debt.” 

Tne plaintiff alleged that the defendant hid improperlv refused 
to register this instrument. Toe District Munsif passed a decree as 
prayed ; but this decree was reversed on appeal by the Subordinate Judge, 
wno held that the instrument in question was a sale-deed and not an 
agreement for sale ; that it would defeat the provisions of the Registration 
J o re,i an meffactual sale-dee 1 as a valid agreement to sell, of which 
• wrhrm»n''e should he decreed ; that even if the instrument had 

contained an agreement to sell, whi ch it di 1 not, it would have required 

Vt thafc the P^'ot’ffwas preclude 1 bv Registration Act, 
II . 1 ’ an ^ ^ jV, denoe Act, Section 91, from proving the agreement to 

means of the unregistered instrument and the oral evidence of 
es-es. He referre 1 to llaniuami v. B umsami (1), Some Gurukkil 
v. RwgammiliiIlurjivan Virji v. Jamsetji Noicroji (3). 

Ihe plaintiff preferred this second appeal 
Bamachandra Bau Saheb and Fernandez , for appellant. 

Mr. oubramanyam, for respondent. 

JUDGMENT. 

>• Adakkaltim v. Theethan (4), is authority for holding that a document 
C fi ' or wanfc of Registration is not admissible [57] in evidence as 
an interest in land, is almissible for the purpose of obtaining 
epecihc performance of the contract, which is in effect the objeot of the 

: f?k SU -i. C ’ Bouthen v. Vavana Mahomed Faina Bouthen (5) 

j * ° 1 . 1 ? . ^e Emission of secondary evidence in case of a 

th« hf 0,0 f Hf Mn f a ! owe ^ to remain unregistered through no fault of 
is wrong 0 1 ei ^ er cas3 ’ therefore, th9 Subordinate Judge’s decision 

Tne Munsif lias found that there was an agreement for sale. 

® ow ? r Appellate Cjurt hiving dismissei the suit on a prelimi- 
ai> point without going into the merits of the case, we set aside the 
ecree an remand the case for replacement on th 9 file and disposal on 

n 6 f l . cos ^ s this aopeil will be pa : d by the respondent. The 

co s s ntherto in curred will be provide! for in the revised de.orea. 


0) 5 M. U5. 
(4) 12 M. 505. 


(2) *7 M.H.O.R. 13. 
(5; 5 M H.C.R. 123. 
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RAGAYA V. RAJARATNAM 14 Mid. 58 


14 M. 57. 

APPELLATE CIVIL. 

Before Sir A rthur J. II. Collins, Kt , Chief Justice, and 

Mr. Justice Shephard- 


RAGAVA (Counter-Petitioner and Defend rut. No. 2 in C.S. No. 3(5 
of 1884), Appellant v. Ra.iakvtnam ( Petitioner ), RespondentJ 

[19th and 21st August, 1890.] 

Civil Procedure Code. Section 30 —Representation of numerous vl-iintip's—Advertise¬ 
ment —Community of interest —Deere* for mamgime.it of a Hindu temple — AvdIi- 
cation for execution by person interested. 

In a suit by certain Tmga'ai Bnlmms f >r 1ec!a r ation=; as t o the nvxle of 
electing db irmak trias of a certain pigvi i, S: an orler w.is rnili fir a pro¬ 
clamation invi'-ing “ all pirsms int j ris‘e 1 m time in and b5 m ide par,i» 9 . or 
s?e that others by whom tbev are content to bo rooresmted are tnide Dikies.' 1 
and a d -cree was p isse 1 com jrising a sebe n; to be carried out for such cl^cMon, 
&c. A person not on the record an i not a member of the T -n^ilai oommunitv, 
but claiming certain rights under tho decrci now applied to compel the obser¬ 
vance of tbe scheme : 

Held, that the above order did no 1 . inv?s k . tbe suit with a representative 
character, and the applicant h*d no right to apply. 

£F., 16 C.P.L.R 161 (162) ; R., 33 G. 905 (912) = 10 C.W.N. 867 ; ‘23 M. 28 (32)=7 
M.L.J. 281.] 


1890 

AUG. 21. 

Appel¬ 

late 

Civil. 

14 M. 37. 


Appeal against; tbe order of Mr. Justice Handley, dated Gth Sep¬ 
tember 1889, in civil suit No. 36 of 1884. 

[58] In this suit certain Brahmans of the Tengalai sect praved for 
the appointment of dharmakartas for the Srei Parbhasaradbi pagoda at 
Triplicane in lieu of the first defendant, and another dharmakarta then re¬ 
cently deceased, <fcc. O i 8th Auril 1884, Mr. Justice Hutchins made an 
order in the suit, of which the portion now m question was as fo’lows :— 

“ There are now several p irtios before the Court interested in the result 
“of the suit, and, to make it a really repr3sen*ativn suit, T order, under 
Section 30, that a proclamation be male through Triplicane, and that 
u copies he stuck uu in at least four conspicuous places on the Pagoda 
‘ gates or walls, inviting all persons interested to come in and be mede 
il parties themselves or see tnat some other or others hv whom they are 
“ content to be reoresonte 1 be made oar&ies defendants.” 

The decree, subsequently pas-el in the suit, declared what nersons 
were eligible as dharmakartas and provided in what manner, and after 
what notices tbe elections should be made, Ac. 

A person, who was not on the record nor a member of the Tengalai 
sect, but who claimed to be entitled to receive notice of elections of 
dharmakartas, and to enjoy other privileges under the decree now applied 
for an order a9 follows ;— 

“That the second defendant herein the sole surviving dh uvnakarta of 
‘‘the Sree Parthas iradhi temolein the plaint mentioned be directed to call 
il upon your petitioner as headm vn a* afor *said to furnisu him with a list 
“ of persons belonging to his Ciste a< in and by the decree herein required, 
“ for the purposes in the siid decree set forth, or for such further or other 
order in the premises as to this Honorable Court may seem meet and 
*' proper. 


• Appeal No. 24 of 1809. 
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Mr. Justice Handley made an order as prayed in which he said 
“ I think petitioner is entitled to the order prayed for. It is objected 
“ that he has no right to make this application, not being a party to the suit 
“ or the representative of a party, and that, if he has any rights under the 
“ decree, ho must assert them by regular suit. I think that, in the case 
“of a decree like this providing for election of dharmakartas and other 
“ matters in which many persons besides the parties to the suit are 
“ interested, it is competent to any of the parties so interested to apply 
“ to the Court to seo that the provisions of the decree are carried out, 
“even though no power to do so is specially reserved in the decree. 
[59] ‘ ‘ Otherwise, a multiplicity of suits will be necessary to carry out the 
“ decree. The Court, if it is informed by whatever method, that its decree 
11 is Dot being carried out, will interfere to prevent its decree from being a 
“ nullity ; as the decree was not merely a private decree but one affecting 
“a community. Then it is contended that the petitioner is not entitled 
“ to receive a notice to furnish a list of voters for the reasons (1), that he 
“is not a headman of a caste within the meaning of the decree, and 
“ (2) that, even if he is such a headman, is not of the Tengalai persuation. 
“ As to 1 (I) think that the obvious meaning of the decree in speaking of 

“ headmen of castes was to include headmen of sub-divisions of castes. 

.It is not denied that petitioner is a headman of the sub-caste he 

' professes to represent, but it is said there is another, viz., one Annasami 
“ Mudali, who is a Toogalai, and theiefore, shall be preferred to petitioner.” 

The second defendant in the suit preferred this appeal. 

Anandacharlu and Yisvanada Ayxjar, for appellant. 

This anplication was made after decree by a person who was not a 
party and the decree did not give leave to apply. The suit, in 1884, was 
a suit for a scheme by two worshippers. Vide also affidavits put in by 
persons seeking to be joined as supplemental defendants in representative 

capacity. 

{Shephard, J.—The order does not say that they are to be made 
parties.) 

Then were the people represented by the respondent in fact made 
parties? A proclamation was made as under Section 30 and no one else 
came in. 

The Advocate-General (Hon. Mr. Sprinq Branson), for respondent. 

The decree is unworkable if the order appealed against is wroDg. 

( Collins , C. J.—You are not party to decree.) 

( Shephard , J. - - Does Section 30 make any difference?) 

The Court converted it into a suit under Section 30, gave the per¬ 
mission referred to in that section —Bamayyangar v. Krishnayyangar (1). 
If the suit was nob one under Section 30, I concede. I could not 
come in. 

[60] Anandacharlu in reply. See the Oriental Bank Corporation V* 
Gohind Lall Seal (2). The order converting the character of the suit is 
bad. The plaintiffs are Tengalais and voters, the respondent is neither. 
The suit was under Section 539 of the Civil Procedure Code and the 
Advocate-General sanctioned it. 

JUDGMENT. 

The main question arising in this appeal is whether the respondent, 
who was Dot a party on the record, was entitled to apply to the Cour 
to compel the surviving defendant to ca rry out the terms of the decree. 

(1) 10 M. 185. < 2 ' 9 °* 604 ‘ 
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It was admitted in argument by the learned Advocate-General, who 
appeared for the respondent, that the ordor appealed against could not be 
supported except on the supposition that the respondent did, by the order 
of Mr. Justice Hutchins, made on the 8th April 1884, become construct¬ 
ively a party to the suit, and it is clear that, if tire respondent is to be 
regarded as a mere stranger to the record, he can have no locus standi to 

enforce the decree. 

The suit, which was tiled on the 22nd February 1884, was instituted 
by two persons, Tengalai Brahmans, claiming to be directly interested^ in 
the pagoda. It was a suit instituted under the provisions of Section S39 
of the Code, sanction of the Advocate-General having first been obtained. 
Before the order of the 8th April was made, certain persons, claiming to 
represent sections of the Tengalai community and to be more intimately 
connected with the temple than the plaintiffs, came in and applied to be 
made parties “ with a view (as they said) to act on behalt of the vast 
majority of the Tengalai community in the interests of that community. 
With reference to, or in consequence of. these applications, the order ot 
the 8th April was passed. That order, after referring to Section 30 of the 
Code, directs that a proclamation be made “ inviting all persons interested 
to come in and be made parties themselves or see that some others by 
whom they are content to be renresented are made parties.” 

Is this an order under Section 30. and, if so, is the respondent a person 
having the same interest with the plaintiffs, on whose b half the latter 
prosecuted the suit? In our opinion, it is clear that the learned Judge 
did not give and did not intend to give the plaintiffs permission to sue on 
behalf of other persons having the same interest with themselves in the 

manner reauired by the [61] section. Had he so intended, he could not 
have invited third persons to make themselves parties to the suit. 

We are further of opinion, on the materials that we have before us, that 
the respondent is not a person having the same interest with the plaintiffs, 
for he does not belong to the Tengalai community, the members of which 
only are, as is stated in the plaint, entitled to take part in the election ot 
dharmakartas or themselves be elected as dharmakartas. Nor does it appear 
from the decree that the respondent is interested id the same way as t e 
plaintiffs were, for he is only one of the headmen through whom com¬ 
munications are to be made to the members of the Tengalai community. 

It is unnecessary to express any opinion on the lurthfr questions 
which would have arisen, if the respondent could be regarded as construct¬ 


ively a partv to the suit. . , 

In our judgment the order appealed against is wrong at d must 

reversed with costs and the petition of the respondent dismissed. 

Branson and Branson , Attorneys for respondent. 
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APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins, Kt., Chief Justice, ani Mr. Justice 

Best. 


SfiTHU ( PhintilJ ), Appcllint v. KRISHNA AND OTHERS ( Defendants), 

Respondents.* [16jIi September, 1890.] 

IjimUitioi i Act -Act AT of 1377, S'-ctivi i0 —Suit ajiiwt a trustee. 

The p'aint'ff smd h>s father in 1337 for a dnU-ifeion o f his t : t'e bo. aid fir 
prssess'on of. certain prooe-tv a? hiii» s'lnlhman ono>rb 7 of his late mother, 
whose only son he was. Tae piiinballeged that sinoi o'the prop3rtv hal been 
given totbe plaintiffs mother about tho time of hir rairriage in 1316; that ia 
1313 her father h id appiintel the defend ant trustee o f the property for the plaint¬ 
iff and his mother, and that further sums hid been sime paid to the defendant 
in his cipicity of trustei on aeemnt of th a sf.ri'lhmam of the oliintiff’s mither, 
and tbit he had tnded with the p-iperty and m siDO r opriatid it; 

|62] HAd that under Limitation Aet, Sictioi 10, th3 suit was not hair’d by 
limitation on the allegations in the plaint. 


Second appeal agamst the decree of L. M lore, District Judge of 
Seuth Malabar, in anpeil suit No. 922 of 1883, affirming the decree of 
V.P. dellozirio, Subordinate Judge of South Malaba** at Palghatin original 
suit No. 24 of 1887. 

The plaint in this suit, which was filed in 1887, set out that the 
plaintiff was the only son of defendant No. 1 by hi3 first wife, since deceas¬ 
ed ; that at and sh ortly after the tim9 of the marriage of defendant No. 1 
with the plaintiff’s mother or tain prioerty w is given to her and to 
defendant No. I on her behalf: that plaintiff was bora in the veir 1842; 
that subsequently in 1843 Ananda Patter, her father, aDpointed the first 
dolen lant trustee for plaintiff and his mother, and entrusted him with all 
the stridhanam properties, in the cioicity of a trustee, at the request of 
the first defendant and with the on sent of plaintiff’s m ether. 

It wis further alleged that after the deith of the plaintiff’s mother, 
which took place in 1870, further sums of monev hid been paid to 
defeo lant N j. 1 on behalf of the plaintiff and with his consent under an 
agreem ent entered into by her father at the time of her mirriage; that 
defendant No. 1 had misapDropriatei tbe above p-operty and f tiled to 
maintain t le plaintiff, &c. The plaint prayed for a declaratioe of the plaint¬ 
iff s title to and for possession of the above property. 

The Subordinate Judge held that the suit was barred by limitation on 
the allegations in the pliint and passed a decree dismissing the suit. ^Tais 
decree was affirmed on appeal bv the District Judge who said:—* th 0 
plaintiff’s anther died in 1046 (1870-71) and this suit was not brought 
till 1837 ; such being the cise, it appears th it the plaintiff’s claim must 
be held tebe birred, unless it cm be shown that it comes under the 
provisions of Section 10 of the Limitation Act. That section provides 
that, notwithstanding anything contained in that Act, no suit against a 
person in whom property has become vested in trust for any specific 
, purple for the purpose of following in his han3s such property should 
( barred by any length of time. It appears to me that taking t o 
facts of t ie cise to be as set forth in the p'aint it is quite imooss'ble to 
hold that his wife’s stridhanam became vestal ia the first defendant iu 


* Second Appeal No. 1613 of 1889. 
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“ trust fcr any specific puipcse. Tbeie is [63] not in the nlaintanv men- 
“ ticn of any purpose fcr which the j ropertv was entrusted to him. What 
appears to Lave taken ^lace w as simply i hat the first defendant was 
allowed to remain in pcsj-essioD of his wife’s sfridharam and to man* 
“ age it fcr her. He was not an express trustee. The case cannot, in my 
“ opiuitn, ccme under Section 10 of Act XV of 1877, and such being the 
case, the plaintiffs claim must be held to be haired. On this ground I 
“ dismiss this appeal with ccsts.” 

The plaintiff preferred this second appeal. 

Bhashyam A yqanyar and Hama chain!) a Ayyar, for appellant. 

Sankaian Nayar , for respondents. 

JUDGMENT. 
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The Dower Appellate Court’s judgment proceeds on the plaint 
alone, hut the Judge appears to have lost sight of the fact that 
the property is stated in the plaint to have been entrusted to first defend¬ 
ant for the benefit of plaintiff and his mother. If such is the case, the 
plaintiff’s suit will cot be barred, as Section 10 of the Limitation Act 
will apply (Selhu v. Bubramanya (1) and Sudchisook Kootary v. Ram 
Chunder (2)). 

The Lower Court’s decree is set aside and the suit remanded for 
disposal on the evidence as to the portion which is the subject of this 

appeab 

The costs hitherto incurred will be provided for in the revised decree. 


14 M. 63. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


KRISHNASAMI ( Plaintiff }, Petitioner c. KbSAVA AND ANOTHER 

(Defendants Nos. 1 and 2), Respondents .* 

[5th and 15th September, 1890 ] 

Legal Practitioners' Act— Act XVIII of 1879, Sections 28. 29 — Promissory note made by 
a %aity in faionr of his pleader in respect of his agreed fee—Agreement not certified 
—Suit on promissory note. 

A party to a suit made and delivered to bis pleader in re-pect of his agreed fea 
a promissory note which was net filed in Court in that suit. In a suit by tho 
pleader upon his promissory nole : 

[64J Hi Id, that the piomissory role was invalid ard that the plaintiff was 
entitled to recover only the amount to which he was found to be entitled for his 

labour. 

[Dies., 25 C. 605 (607) ; F.. 20 M. F65; 27 M. 512 (516) = 14 M.L.J. 274 ; R., 1G M. 278 
(279); 15 C.L.J. 660 = 17 C.W.N. 45 i4G) = 13 Ind. Cae. 43; U.B.R. (1897-1901) 
203.] 

PETITION under Provincial Small Cause Courts Act, Section 25, rray- 
ing the High Court to revise tl e decree of N. S^aimnada Ay\ar, D. strict 
Mucsif of Cudualore in small cause suit No. 20 of 1W89. 

Suit for principal and interest due on a promissory note, dated 1st 
May 1886. The note sued cn was made and delivered lo the plaintiff for 
his agreed fee as pleader fcr first defendant in original suit No. 301 of 

* Civil Revision Petition No. 274 of 1839. 

(1) 11 M. 274. (2) 17 C. 620. 
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Sbthu {PIiintift), Appslhnt v. Krishma and others {Dcfeni.ints), 

Respondents.* [16 ib September, 1890.] 

L-ni'.titivi id -id XV of 1377. Sidivi iO -Suit ajrind a trustee. 

The p’aiat fi su3d h«s fa'ih’r in 1837 for Unlintioi o f his t’t’e fco and fir 
p->ss-is5 : on of. certain prone-tv hnin* 1hinin oroa'cfcy of his U k ,e mother, 
whose only son he was. T.ie pilin'; Alleged that srni o‘ the Dropjrtv hal been 
given to the plaintifl’s mother abiut th3 tiois of hsr rairr.age in IS 16 ; t.hV. ia 
1343 her father h id aponinte 1 the defend ant trustee o { the property for the Dlaint- 
iff and his mother, and tha*. farther sums had been sinee pail to the defendant 
in his capacity of trustee on anvmnt of th a stridh an am of the d! aintiB’s mether, 
and that he bad traded with the p-iperty and m saoo'ooriated it: 

162] H*li that under limitation Ant, S)ctio i 10, th3 suit was not baT?d by 
limitation on the allegations in the plaint. 

Second appeal against the decree of L. Mnore, District Judge of 
Seuth Malabar, in anpeil suit No. 922 of 1883, affirming tli3 decree of 
V.P. deRezirio, Subordinate Judge of South Malaba-* at Palghat in original 
suit No. 24 of 1887. 

The plaint in this suit, which was tiled in 1887, set out that the 
plaintiff was the only son of defendant No. 1 by his first wife, since deceas¬ 
ed ; that at and sh ertly af&er the time of the marriage of defendant No. 1 
with the plaintiff’s mother certain prenerty wis given to her and to 
defendant No. I on her behalf: that plaintiff was born in the veir 1842 ; 
that subsequently in 1843 Ananda Patter, her father, appo’ntsd the first 
dolen iant mis“ee for plaintiff and his mother, and entrusted him with all 
the stridhanum properties, in the caoanity of a trustee, at the request of 
the first defendant and with the onsent of plaintiff’s m ether. 

It wis further alleged tbit after the death of the pLintiff’s mother, 
which teok place in 1870, further sums of money had been paid to 
defen lant N j. 1 on behalf of the plaintiff and with his consent under an 
agreem ent mitered into by her lather at the time of her marriage; that 
defendant No. 1 had misappropriate! the above p-operty and filled to 
maintain t le plaintiff, «fcc. The plaint prayed for a decLratioe of the plaint¬ 
iff's title to and for pessession of the above property. 

The Subordinate Judge held that the suit was barred by limitation on 
the allegations in the pliint and passed a decree dismissing the suit. Tais 
decree was affirmed on appeal bv the District Judge who said “ the 
plaintiff’s mether died in 1046 (1870-71) and this suit was not brought 
‘ till 1837 ; such being the case, it appears th it tb9 plaintiff’s claim must 
be held t ) bs birred, unless it cm be shown that it comes under the 
“ provisions of Section 10 of the L : mit.abion Act. That section provides 
that, notwithstanding anything contained in that Act, no suit against a 
person in whom property has becom9 vested in trust for any specific 
purpose for the purpose of following in his hands such property should 
b 3 barred by any length of time. It appears to me that baking the 
‘ facts of t ie cise to be as set forth in th e p'ainb it is quite impossible to 
“ hold that his wife’s stridbanam became vested in the first defendant in 

Second Appeal No. 1613 of 1889. 
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trust fcr any specific puipcse. Tbeie is [63] notin the nlaintanv men¬ 
tion of any purpose fcr which the \ roperly was entrusted to him.' What 
appears to lave taken plate was simply that the first defendant was 
allcwid to remain in possession of his wife’s stridharam and to man- 
»ge it fcr her. He was net an express trustee. The case cannot, in my 
opinun, ceme under Section 10 of Act XV of 1877, and such being the 
case, the plaintiti’s claim mush be held to he barred. On this ground I 
dismiss this appeal with costs.” 


The plaintiff preferred this second appeal. 

Bhashyam Ayga ttrjar and Ramachandra Ayi/ar, for appellant. 
Sankauin Nayar , for rtspone’ents. 
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JUDGMENT. 

The Lower Appellate Court's judgment proceeds on the plaint 
alone, tut the Judge appears to have lost sight of the fact that 
the properly is stated in the plaint to have been entrusted to first defend¬ 
ant for the benefit of plaintiff and his mother. If such is the case, the 
plaintiff’s suit will cot be barred, as Section 10 of the Limitation Act 
will apply (Sethu v. Subramanya (1) and Suddasoo/c Iiootary v. Ram 
Ghunder (2)). 

The Lower Court’s decree is set aside and the suit remanded for 
disposal on the evidence as to the portion which is the subject of this 

appea 1 . 

The costs hitherto incurred will be provided for in the revised decree. 


14 M. 63. 

APPELLATE CIVIL. 

Before Mr. Justice Mutiusami Ayyar and Mr. Justice Best. 


KRISHNASAMI ( Plaintiff ), Petitioner v. KkSAVA AND ANOTHER 

(Defendants Nos. 1 and 2), Respondents.* 

[5th and 15th September, 1890 ] 


Legal Practitioners’ Act— Act XVIII of 1879, Sections 28. 29 — Promissory note made by 
o %at ly in foiour of his pleader in respect of his agreed fee—Agreement not certified 
—Suit on promissory note. 

A party to a suit made and delivered to his pleader in re-pect of his agreed fee 
a promissory Dote which was not filed in Court in that suit. In a suil by the 
pleader upon his promissory note : 

[64] Held, that the promissory cote was invalid and that the plaintiff was 
entitled to recover only the amount to which he was found to be entitled for his 

labour. 

[Din., 25 0. 805 (607) ; F., 20 M. ?65; 27 M. 512 (516) = 14 M.L.J. 274 ; R., 1G M. 278 
(279) ; 15 C.L.J. 660 = 17C.W.N. 45 i4C) = 13 Ind. Ca-. 43 ; U.B R. (1897-190J) 
203.1 


PETITION under Provincial Small Cause Courts Act, Section 25, pray¬ 
ing the High Court to revise tie decree of N. Swaminada Ayjar, D.strict 
Munsif of Cudoalore in small cause suit No. 20 of 1889. 




VUUU axviu tu ij L-L 1 CaI ■ J. V/ii U v U M l U a. » v_^ . --v ^ wvw • 

Suit for principal and interest due on a promissory note, dated 1st 
■kl&y 1886. The note sue.d cn was made and delivered fo the plaintiff for 
faig a greed fee as pleader fcr first defendant in original suit No. 304 of 



i) 11 M. 274. 


Civil Revision Fetition No. 274 of 1839. 


(2) 17 C. 520. 
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1886. The agreement was not filed in Court in that suit and the District 
Munsif now found that the amount was excessive, and he aciordm^ly 
passed a decree for a smaller amount only. 

The plaintiff preferred this petition. 

Mahadeva Ayyar, for petitioner. 

Nadavutni Chetti, for respondents. 

JUDGMENT. 

The petitioner was the plaintiff in a small cause suit in which be 
sought to recover from two defendants a sum of Rs. 33-2-0 as principal and 
interest duo under a promissory note, dated 1st May 1886. 

~~ Defendant No. 1. admitting the execution of the note, contended that 
theRs. 25 mentioned in it were the fee to be paid to the plaintiff as the 
first defendant’s vakil in original suit No. 304 of 1836. which suit t 0 
nlaintiff had withdrawn and that the plaintiff was entitled to rel1 ? 1 » 
defendant No. 2 is ex parte. The Munsif considered the following 

points:-— T * 

(1) “ Whether the note A is invalid under Section 29 of the Legal 

Practitioners’ Act?” , , , 

(2) If so. what is the fair amount that can be awarded to the plaintm 

for his labour in original suit No. 304 of 1886? 

As to the first point the Munsif found Exhibit A to be invalid under 

Section 29 of the Legal Practitioners’ Act because it was not filed in Court 
in that suit and because the sum of Rs. 25 which the plaintiff admits to have 
been intended as his fee as the first defendant’s vakil in that suit is iu 
excess of the fee allowed in the decree for the defence vakil.’ 

As to the second point the Munsif’s finding is that the sum of Rs. 7 
“ j g ample for the plaintiff’s advice and labour” in filing and attending at 
the first hearing and then withdrawing the suit. 

[65] Section 28 of the Legal Practitioners’ Act (No. XVIII of 1879) 
provides that “no agreement entered into by any pleader with any person 
retaining or employing him, respecting the amount and manner of pay¬ 
ment for the whole or any part of any past or future services, fees, charges 
or disbursements, in respect of business done or to be done by such pleader 
shall bo valid, unless it is made in writing signed by such person, and is, 
within fifteen days from the day on which it is executed, filed in the District 
Court or in some Court in which some portion of the business in respect 
of which it has been executed, has been or is to be done.” 

As the promissory note in the present case was admittedly executed 
“ in respect of business done or to be done” by the plaintiff as pleader for 
the defendant, and as it was not filed in any Court within fifteen days of 
its execution as required by the section quoted above, the Munsif is right 
in holding it to be invalid and in ascertaining, independently of it, the 
amount to which the plaintiff is entitled for his labour. What this amount 
is is a question of fact which is not open for our consideration under 
Section 25 of Act IX of 1887. 

The Munsif’s decision in no way conflicts with the decision of thjs 
Court in Rama v. Kunji (1), followed by the Allahabad High Court in 
liazi-ud-din v. Karim Dakhsh (2). 

The petition is therefore dismissed. 


(1) 9 M. 375, 


(2) 12 A. 169. 
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appellate civil. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

AMIRTHAYYAN AND ANOTHRR ( Plaintiff's ), Appellants v 

KETHARAMAYYAN and another (Defendants), Respondents* 

lloth September and 15th October, 1890.] 

Will, construction of -Restricted power to widow to adopt. 

A Hindu in 1884 made a will therein described as b^in* t c 

i and l°<t JEz* 

i^that [66] Tou S bo7°' P lf° fc bi Th °! "T W *. U 

death the widow, as in exercise of the po^er conferred on Z t T^ 
purported to adopt a boy who did not come within the detnption in the fir^t of 
the above clauses, although one of the testator’s brothers off “ st . 

adoption. In a suit by the testator’s brothers for a^ tclarat on 
tion purported to have been made by the widow was invalid : h ^ d P * 

“^withstanding the general terms of the second of the above clauses 

by tha fi "‘ *° d the 

[R., 16 C.L.J. 304 = 17 C.W.N. 3l9 (323) = 16 Iod.Cas. 817 (819).] 

SECOND appeal against the decree of J. A. Davies, District Jud=e of 
Taojore in appeal sn.t No. 894 of 18S8. reversing the decree of 
1887^ aa ^ eD0D ’ Subordinate Judge of Tanjore, in original suit No. 35 

A Hindu made a will in the following terms :_ 

^ xro " l he r 11 Q l e ™ ted ° n the 18fch December 1884 by A. Panehanakesav- 

4S r a ^V? rahmin, ^ lVlfc0, i^r asdar and a Pobce Inspector of Nannilam firka 
and the son of Annachi Iven of Agraharapuvanur, Mannargudi taluk and 

residing at Nannilam maganam, Nannilam sub-district, Nannilam tkluk 

m favour of his senior wife, Minatchi Ammal, of the same caste, sect, &c. 

. As m Y health for some time past has not been good, and I have no 
4 issue, and as I have to mike some arrangement very necessarily for the 
.^disposal of my property according to my intentions after mv life, I hereby 
, give you permission to do the following. Although an eager’ desire to 
«. fcake a b °y in adoption has no w sprung in me, vet as I could not now do it 
you must adopt for me a boy you like from the children that may here- 
« afber be boro ia my brothers’ families. Till you do so. you must enjoy 
if personally or through agents the real property mentioned in Schedule A 
u hereunto attached, which is my ancestral property obtained bv division 
t| and enjoyed with absolute right from that time and must continueto do 
everything required to be done in reference to the same with all 
Si the rights I have over it. Besi ies you must recover all the moveables 
|g mentioned in Schedule Baod do whatever you please with them. When- 
..ever you deem it fit you may convert a'l the mweibles into immove¬ 
ables and immoveables into moveable*. If for any reason, you do not 
adopt a boy in your lifetime you must, in your last m ament’s, hand over 
^ only to my brothers all the prooerties that miy remain after what you 
»« 70 spent according bo your will and pleasure an! for the benefit of rny 

aoul. My second wife, Vembu Ammal, bung very vouog, and has nob 
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* yet attained the age of reasoD, you must keep her in your protection 
' throughout your life along with you and cause Vritham, See., to be per- 
“ formed for her. If, for any cause, you are necessitated to live apart 
from her, you must continue to give 30 kalams of paddy according to 
" the measurement obtaining in this district for her maintenance till she 
remains without transgressing the Hindu dharma sastras, and you need 
“ not give her anything in anv property. Those that enjoy my properties 
“ after your life must continue to give the same quantity for her and cause 
“ all her Vrithams, &c., to be performed. But she has do right in any of my 
“ properties or in reference to the adoption to be made on my 

11 account. If you cannot afford to live jointly with the adopted 

14 son, there is nothing to prevent you from making suitable arrange- 

“ menfcs for your maintenance, Sec., according to time. The dwell- 

“ ing house in Schedule C, though purchased in my name with 
[67 j “ our funds, was purchased in fact for your brother E. Vy Sundra- 
" maien, and therefore if ho pays you the purchase money you must at 
“ once convey it to him. Your younger sister Balarabd’s eldest daughter 
44 Soubagiavathy Sivakamasundarv having been treated by us as our natural 
“ daughter from her infancy, her nuptials and all other marriages yet to 
41 come musb be performed from our family funds suitably without await- 
44 ing for anything from her father. The principal object of this will is that 
44 you must adopt any suitable boy on my account that as you very well 
44 know all acts that may benefit my soul ; you must, with my prorerties, 

“ make the expenditure on that account and gratify my soul, and that you 
“ must, with responsibility, manage all the properties mentioned and not 
“ mentioned herein. Thus, I have executed the will with free will and 
“ consciousness in the presence of many respectable men including my 
“ brothers. 

* * * Schedule A.B.C. * * * 

Every act you intend to do according to the above directions you 
“ must do in the presouce of any of my brothers. If any of my brothers 
“ either by force or fraud has taken and appropriated to his use or damaged 
“ or attempted to take and appropriate or damage any of my aforesaid 
“ properties or my properties not stated herein, he shall not only be made to 
“ lose all his rights in all my properties, but shall also be sued in Courts of 
" Justice without any objection, and such property be recovered from him. 
“ In the case of your making the adoption you must band over to the adopt- 
“ ed son all the aforesaid properties at the end of your life, and if you have 
14 a desire to do so before it, there is nothing to pi event it. The property 
“in Schedule C need not be given to the said Sundaramayyar unless he pays 
“ the price thereof within ore year.’' 

After the testator’s death hi* widow purported to adopt (in exercise of 
the power confened on her by the above will) a boy who was a saoinda 
merely and was not a son of one of the testator’s brothers. It was m 
evidence that a son and a grandson of one of the testator’s brothers were 
available to be adopted. Both of these boys had been born at the time of 
the testator’s death. The testator’s brothers brought this suit against the 
boy adopted by the widow and the widow to declare the adoption invalid. 

The Subordinate Judge passed a decree as prayed, which was reversed 
on apiealby the District. Judge. 

The plaintiffs preferred this second appeal. 

Rama Rau and Krishnasami Ayyar, for appellants. 

* 

Bha&hyam Ayyangar and Ramachandra Rau Saheb , for respondents. 
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JUDGMENT. 

MUTTUSAMI Ayyar, J.—The question for decision in this second 
appeal is whether the construction put bv the District Judge upon the will 
(Exhibit I) is correct. 

The testator, Panchapakesayyan. made his will on the 18th Decem¬ 
ber 1884, and died on the 1st February 1885, leaving him surviving 
a widow named Min»kshi Ammal, the first defendant, [68] and two 
divided brothers, the plaintiffs. The plaintiffs' case was that Pan- 
chapakesayvan authorized Minakshi Ammal onlv to adopt one of 
their sons and that the adoption of the second defendant, who was a 
mere sapinda, was invalid. On the other hand, the contention for the 
defendants was that the authority was general and that the adoption was, 
thertfore, open to no objection. The Subordinate Judge considered that 
the testator conferred upon the first defendant an authority to adopt a 
child only from a particular class, but the Judge held that there was no 
such restriction. It has been contended before us that tbo will has been 
misconstrued by the Judge. 

The terms in which the will was made are set out by the Subordi¬ 
nate Judge in paragraph 4 of his judgment, and only two passages in it 
are material to our present purpose. The first is in these words :— 
Although an eager desire to take a boy in adoption has now sprung in me, 
yet as I could not now do it, hereafter you must adopt for me a boy 
you like from the children that may be born in the families of my 
brothers.” There can be no doubt that this passage confers an authority 
to choose a child for adoption from a class or two particular families de¬ 
signated by the testator. It shows further that it was his intention not 
to make an immediate adoption, but to postpone it until one of the class, 
viz.y his brothers’ sons became available for adoption. 

The other material passage which occurs near the end of the will is 
in these terms :—“The principal object of this will is that you should 
adopt for me any suitable boy, (varavadu oru takka Putranai) that as you 
are perfectly acquainted with wbat is conducive to my spiritual benefit, 
you shall spend out of my properties for such benefit and that you should 
take upon yourself the responsibility of managing all my properties.” 
Does this passage mean any boy whom she considers suitable, or any boy 
who was already indicated by the testator as suitable? I have no doubt 
that the latter is the correct constiuction, for, the passage in question was 
intended to sum up and thereby explain the contents of the will and not 
to operate as an independent direction. If the other construction were to 
prevail, there was no occasion for the testator designating a class and 
thereby limiting his wife’s discretion. Nor was there any occasion for 
the testator for bearing to make an adoption at once and for directing his 
widow to wait until one of his broihers’ children should thereafter be 
bom. It is [69] observed by the Judge that if by tbe words, any suitable 
boy, the testator meant some boy who was suitable out of his brothers sons, 
be should have expressly said so and that the words any suitable boy, are 
&8 imperative as the words, you should adopt a boy you like from the 
children that may be born in my brothers’ families.” But the passage 
in question states in a general way the object with which the will was 
framed and the reasonable inference is that the testator intended not that 
any direction already given by him should be struck out or cancelled, 
g§ but that it should be read in tbe light thrown by the object he had in 
jg'tiew. “ Any or some suitable or fitting boy ” would, if read together 
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with the direction contained in the earlier passage, only signify “ such 
boy as T consider suitable or have already indicated as suitable.” The 
Judge’s view cannot b9 accepted, as it ignores the puroose with which 
the testator presumably inserted the second passage and thereby imputes 
an intention to him practically to coutradict himself. The decree of the 
District Judge is set aside an! that of the Subordinate Judge restored. 
The second respondent will pay the appellants’ costs both in this Court 
and in the Lower Appellate Court. 

Best, J.—The question lor decision in this apoeal is whether under 
the will (Exhibit I) the second resoondent, the widow of one Pauchapake- 
sayvan, was authorized to ad )pt the first respondent or whether the 
authority to adopt given to her under the will was limitei to a boy 
belonging to the families or her husband’s brothers, who are the appellants 
in this case. 

Tne Court of first instance, the Subordinate Judge of Taojore con¬ 
strued Exoibit [, as giving only the limited power of adoption stated above, 
and held the adoption of the first resoon lent to be void, whereas the 
District Julge, oa appeal, has found that the power conferred on the 
second respond mt was not limited and that the adoption ma le by her of 
the first respondent is valid. 

I am of o >ioion chat the construction put on Exhibit I by the Court 
of first instance is the correct one. 

Tne primary rule of construing a document in the nature of a will 
is that the meaning of any clause in it is to be collected from the entire 
instrum mt, an i all its oarts are to be construed with reference to each 
other. So construed, I am of opinion that the will in question limits the 
power of ad motion given to the secon 1 [70] respondent to boys born in 
the testator’s brothers’ families It is so expressly state! in the first part 
of the will. N > doubt at the end of the will, in summing up his instruc¬ 
tions, the testator has said that the orincipal object of the will is that his 
widow should {inter alia^ adoct whoever maybe fitting” as a son for 
him. Tnese are gmeral worls—but general wirds may be understood in 
a restricted smse where it may be c Elected from the will th it the testator 
meant to use them in a restric ed sense ; an! it is onlv in cases w cere two 
clauses in a will are so absolutely irrec incilable that they cmnot possibly 
stand toge her, that the latter of Che tivo cm he allowed to prevail, the 
theory be ng r.h it the testator m iv hive changed his mind. The ru'o is, 
however, never applied except on the failure of every attempt to give to 
the while will such a destruction as will render every part of it effectual. 
Tne words “mv suitable hoy ” in the lit er part of the will must, there¬ 
fore, he read with i.h e n irli <r clause vnich directs the ado ibio i of a son 
out of the childrm that may hereafter be bora in my brothe-s’ families/' 
Ther^ is no reason whatsvnr f » v sunposing chat the non-renetition of the 
words " born in mv brothers’ families ” in the latter part of tne will indi¬ 
cated any change of rom l on the part of the testator. The o >ly fair 
presumption is beat he thought the reiiebition unnecessary, his intention 
tolim't the'•election to a h »y hirn in hi? brothers’ families hiving been 
sufficiea-Iv sti r ed in th i e iri ir na^t of the wi'l. The further di eebion in 
the will that everv act vou inb«nl ti do according ro the above direc¬ 
tions you must do in tne presence of any of my broth rs ” is al-»o s gnificanfc 
as showing that the tesbat ir r^mame 1'‘ivourable to his bro hers to the 
end of the will. 

The direc ion bi ad mb be'Qg th is foi id bo be limited to a biy here¬ 
of fl to he bora in one of the bro kers’ fa nihes was the mere fact of no 
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-other sons having Inen subsequently Inrn in those families sufficient to 
warrant the a ioption of anv other hoy ? The Subordinate Judge has an¬ 
swered this question in the negative and he seems to be supported by 
authority in this answer of his. But even assuming it to be otherwise, 
the passage from the will already quoted requires that any thing done 
under the will should be done “ in the presence of any of my brothers, 
whereas the so-called adootion of the first resoon-lent was made in the 
absence of the brothers, without thoirconsent in defiance of the [71] first 14 M - 
appellant’s objections, who even offered to give his own second wife's 1 M,L 
son in adoption if required. I 

I a!ree, therefore, in setting asidsthi decre^of the Lower Aopellate 
'Court anl restoring tint of the Cvirb of first instance and ia directing 
-the seeond respondent to pry th3 aopellaats’ costs both in this Court and 
in the Lower Appellate Court. 
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APPELLATE CIVIL. 

Before Sir Arthur JH. CAlins, Kt., Chief Justice, and 

Mr. Justice Best. 


NeelwtsgVN (Plaintiff). Aooellant, v. Govindan and another 
(Defend mts Nos. 4 and 5). Respondents* [23rd September 

and lotn October 1890.] 


Transfer of Property Act —Act IV of 1882, Sections 60. 82-P irtial redemption - 
Contribution. 

In ISA4 A \nd B. b 9 ing divide! brothers, hvoofchecsted to X and Y the house 
now in suit, which was Vs family oroperby. and a home belonging to B. In 
188o A hvpnhwatel the home now in suit to the plaintiff. Ia 1888 B sold hie 
house for Ri 700 bv a conveyance atf.estel by X and Y who accepted Rt- 550 

in disohirge ol a moiety ot the lebt s'cu-oi bv the hvpothecUion of 1884. the 

balance of R<. 150 being retained bv B In this suit the plaintiff sought to re¬ 
cover the pri io«pal and interest due on his security of 1886. and he contended 
thit X »n l Y who were defending Noe 4 an! 5 were not justified in permitting 
B to retain Rs 150 of the ©rice and th»t that sum should accordingly be debited 
agtin<u them in the accounts: 

H'ld th it unler Transfer of Proo°rty Act. 8iction 82, plaintiff was not en- 
title i to oo-noel defendants Nos. 4 and 5 to satisfy their debt against B’s house 

so far as it extended. 



Second appeals against the decrees of S. Gopalacharyar, Subor¬ 
dinate J i igi of Mid ir-i (Eis-O. in aopeal suits Nos. 46o and 462 of 1888, 
meiifying r.hu decree of_P. S. Gurunurthi Ayyar, District Munsif of 

Madura, in original suit No. 501 of 1887. 

Suit to reover priaciual ani interest due on a hypothecation bond 

To>e facts of these cases aonew sufficiently for the purposes of this 
..report from the judgment of the High Court. 

These seoo id appeals were preferred by the plaintiff. 

[72] Mr. R. F. Grant, for appellant. 

Parthasaradhi Ayyangar for respondents._ 

• Second Appeals N is. 1299 of 1889 and 1002 of 1890. 

7 t LVide Exhibit B. p ED.] 
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JUDGMENT. 

The appellant in both these cases is the plaintiff in original suit- 
No. 501 of 1887, on the file of the District Munsif of Madura in which 
plaintiff sued for the recovery of Ks. 550 (with further interest) on the 
security of certain mortgaged property. From the Munsif’s decree two 
separate appeals were prelerred to the Subordinate Court of Madura (East). 
The result in both these appeals was adverse to the plaintiff. He thereupon 
preferied to this Court his second appeal No. 1299 of 1889, with reference 
only to his own first appeal (No. 465 of 1888), but objecting to the decree 
of the Lower Appellate Court also in the appeal of fouith and fifth defend¬ 
ants (No. 462 of 1888). He was, therefore, directed to prefer a separate 
second appeal from this latter decree. Hence the second appeal No. 1002 
of 1890. 

The only question arising for decision in second appeal No. 1299 of 
1889 is whether the Lower Courts are right in holding that the mortgage 
boud I was not merged in the subsequent sale deed II, which both those 
Courts have agreed in finding was never carried into effect. Mr. Grant 
has admitted that he is unable to support this contention on behalf of 
appellant; second appeal No. 1299 of 1889 must tbeiefore fail, and is 
dismissed with costs. 

The question raised in second appeal No. 1002 of 1890 is whether 
the Lower Appellate Court is right in holding that defendants Nos. 4 and 
5 were justified in permitting first defendant’s brother to appropriate 
Es. 150 out of Rs. 700, the amount for which bis house was sold under 
Exhibit VI. The Subordinate Judge has held that this was allowable under 
Stciiou 82 of the Transfer of Property Act. For appellant it is contended 
that Section 82 is inapplicable, as it must be read together with the last 
clause ot Sectiou 60 of the same Act. 

The following are the facts :—In 1884, first defendant and his divided 
brother Nagasamy jointly hypothecated to defendants Nos. 4 and 5 the 
plaint house together with a house belonging to Nagasamy for Rs. 800 
(Exhibit 1). Subsequently, in 1886 first defendant alone hypothecated his 
house alone to the plaintiff for a sum of Rs. 400 (Exhibit C). In 
Jauuary 1888 first defendant’s brother Nagasamy sold his house under 
Exhibit VI (which is attested by defendants Nos. 4 and 5) for a sum of 
Rs. /00, of which these defendants accepted Rs. 550 a 9 the moiety due to 
them i.7jJ under the joint mortgage of 1884, and allowed Nagasamy to 
retain the remaining Rs. 150. 

The plaiutiff’s contention is that defendants Nos. 4 and 5 were not 
justified iu allowing Nagasamy to retain this sum of Rs. 150, but should 
have insisted ou payment to themselves of the whole Rs. 700, and that 
they have, uoaer the circumstances, a lien on first defendant’s house only 
for Rs. 400 and not for Rs. 550. 

bection 82 of the Transfer of Property Act provides that where " seve¬ 
ral properties, whether of one or several owners, are mortgaged to secure 
one dtbo, such propeities are, in the absence of a coutract to the contrary, 
liable to contribute rateablv to the debt secured by the mortgage, alter 
deductit.g irom the value of each property the amount of any other in- 
cumbrauce to which it is subject at the date of the mortgage.” It is Dot 
contended iu tho present case that the property sold under Exhibit VI was 
of gieater value than the plaint house. Assuming, therefore, that the 
houses were ci equal value, Nagasamy’s share of the debt being a moiety, 
All that ue was liable to pay to defendants Nos. 4 and 5 under Exhibit I 
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MO- the other baing a charge on the first defendant’s 

^! bh | ref ® rence fc0 the iasfc clause of Section 82. it is to he observed 
that it is clearly not apolioahle to the present case, as Section 8i contem¬ 
plates the mortgage of two properties owned hv the same person “ If the 
owner of two properties m u-tgages them both. Ac.” Nor do we think the 
last clause of Section (SO relied on on nehalf of appellant is aoplicable to 
this case. The section declares the right of the m >rfcga«or to redeem ; and 
its last clause is as follows “ Nothing in this section shall entitle a per¬ 
son interested in a share only of the mortgaged property to redeem his own 
share only on payment of a propor.i mate share of the amount remaining 
due on the mortgage, except where a mortgagee, or. if there are more 
mortgigees than on?, all such mortgages, has or have acquired, in whole 
in part, the share of a mortgagor.” This proviso is clearly applicable 
only to parties who stand to each other in the relation of a mortgagor and 
mortgagee: and as no such relationship existed between plaintiff and 
Nagasamy, the proviso in question was cleirlv no bir to Nagasamv’s 
redeeming his property on payment to his mortgagees, the fourth and fifth 
defendants, of his share of the mortgage-debt due under Exhibit T. 

Toe Lower Court's decree is therefore right and this appeal No. 1002 
of 1890 is also dismissed with costs. 
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[74] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt ., Chief Justice, and Mr. Justice 

Best. 


Durgayya ( Plaintiff ), Appellant v. Anantha and others 
(Defendants ), Respondents J [16th September and 15th October, 1890.] 

Transfer of Properly Act—Act TV of 1832, Section 9) — Money decree “ onUhe responsi¬ 
bility of” mortgage premises—Alt ich-nsnt of mortgage premises—Purchose by 
mortgagee . 

A usufructuary mortgagee left the mortgage premise? in the possession of the 
mortgagor under a rent agreement in 1878. The rent having fallen into arrear, 
the mortgagee sued the mortgagor in October 1882 and obtained a deoree for the 
arrear which provided foe its payment by the mortgagor "on the responsibility 
of the defendant's mulgeni right ” in the mortgage premises. The decree-holder 
attaohed the mortgage premises in execution, and having brought them to sale 
and purchased them himself, he now sued for possession : 

Reid, that the sale was invalid under Transfer of Property Act, Section 99. 

€*>!•■., 35 0. 61 (69) = 6 C.L.J- 320 = 11 C W.N. 1011; F., 30 0. 463 (465); R , 18 A. 325 
(328) ; 34 B. 128 (133) = 11 Bom. L.R. 1315 = 4 Ind. Cas. 595; 22 C. R59 (862) ; 
22 M. 372 (377); 4 C.L.J. 533 <535> ; 14 C P.L.R. 17 (21); 8 0.0.327(334); 
Expl., 22 M. 347 (349) ; D., 23 B. 119 (121).] 

SECOND appeal against the decree of S. Subba Ayvar, Subordinate 
-Judge of South Canara, in appeal suit No. 47 of 1889, confirming the 
•decree of U. BabuRiu, District Munsif of Kundapur, in original suit 

No. 278 of 1888. 

Suit to recover possession of certain land of which the defendants 
in occupation. 

k,/' • Second Appeal No. 1616 of 1889. 
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In 1878 the father of defendants Nos. 2 and 3 executed a usufruc^- 
tuary mortgage of the land in suit to the plaintiff, from whom he agreed to- 
hold it as tenant at a certain rent. In 1882 the rent having fallen into- 
arrear, the plaintiff brought a suit and obtained a decree (Exhibit E) as- 
follows:— 

“ It is ordered and decreed that defendant do pay plaintiff Rs. 97-8-0 ' 
with interest at 6 per cent, from the date of plaint (19th October 1882) 
till date of payment with Court costs, on the responsibility of the mulgeni 
right in the plaint property.” 

In execution of this decree the plaintiff attached the mortgaged pre¬ 
mises, and having brought them to sale became the purchaser himselL 
He now sued as above for possession. 

The District Munsif held that the sale to the plaintiff was invalid 
under Transfer of Property Act, Section 99, and dismissed [73] the suit, 
and his decree was upheld on appeal by the Subordinate Judge. 

The plaintiff preferred this second appeal. 

Ramachandra Rau Saheb, for appellant. 

Narayana Rau , for respondents. 

JUDGMENT. 

On finding it stated in the judgment of the Lower Appellate Court 
(para. 10) that the case had been argued before that Court “ mainly on the - 
6th issue and the correctness or otherwise of the decision of the Lower 
Court under this issue is the only point for determination in this appeal,” 
the appellant s vakil has confined his contention in this Court to the same 
point. 

The question is, therefore, whether the Lower Courts are right in 
holding to be invalid as against the respondents the sale in execution of 
the decree E obtained by plaintiff against Timmappa Chetti, the father of 
second and third respondents? 

The decree in question was obtained in December 1882, i.e., after the 
coming into operation of the Transfer of Property Act, No. IV of 1882. 
Section 99 of that Act disentitles a mortgagee who attaches property in 
execution of a decree for the satisfaction of any claim “ whether arising 
under the mortgage or not ” from bringing such property to sale “otherwise 
than by instituting a suit under Section 67 of the Act.” 

The property in the present case was attached by appellant, who is a 
mortgagee, in execution of a decree obtained by him for arrears of rent due 
for three years from his mortgagor, and was subsequently sold in execution 
of the same decree, when appellant himself became the purchaser. 

The present case is no doubt distinguishable from Eaveri v. Ananth* 
ayya (1) in that in the latter case no sale hp.d actually taken place. 
Moreover in Kaieri v. Anantyya, it does not appear that there was a decree 
making the debt a charge upon the land. But the mere fact of the decree 
making the debt a charge on the property cannot be held to be sufficient 
to exclude the case from the rule contained in Section 99 of the Transfer 
of Property Act; nor is the fact of a sale having taken place sufficient to dcr 
so, compare the judgment of Kernan, J., in Sathuvayyan v. Muthusami (2),- 
where he says, ”, the fact that the sale took place before the suit ( i.e. r 
the suit to get back possession of the property sold) [76] was filed canDofc 
give validity to the sale, if it was contrary to the provision of Seotion99. ,r 

We are of opinion that the decrees of the Lower Courts are correct- 
and that this appeal must be dismissed with costs. 

11) 10 M. 129. (2)-12-M.-325. - 
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APPELLATE CIVIL. Sep. 15. 


Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. Appel- 

LATE 

Mahomed (Plaintiff). Appellant v. Ali Koya and others Civil 

(Defendants Nos. 1, 2 and 9), Respondents/' - 

[12th and 15th September, 1890.] 14 M. 76, 


Malabar Law— Kanom — Redemption suit brought within 12 years from the date of 
Kanom—Special stipulation for redemption, 

In a suit to redeem a kanom executed less than 12 years before suit it appeared 
that the kanom instrument provided for the surrender of the property “ if at any 
time the property should be necessary ” for the jenmi. It was found that no 
speoial exigency had been established by the plaintiff : 

Held, on the above finding that the special stipulation did not oust the general 
rule that the kanom was not redeemable for 12 years and the suit was therefore 
premature. 

[Overruled, 26 M. 727 (729) (F.B).] 

SECOND Appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar at Calicut, in appeal suit No. 247 of 1888, revers¬ 
ing the decree of N. Sarvothama Eau, District Munsif of Calicut, in 
original suit No. 468 of 1886. 

Suit to redeem a kanom executed less than 12 years before suit. 
The District Munsif held that the ordinary rule that a kanom was a 
demise for at least 12 years was precluded by the special terms of the 
instrument referred to in the judgment of the High Court and passed a 
decree as prayed. The Subordinate Judge found that the special terms in 
question did not operate, as there was no special exigency proved by the 
plaintiff, and he dismissed the suit as premature. 

The plaintiff preferred this second appeal. 

Achuta Menon, for appellant. 

Govinda Menon , for respondents. 

JUDGMENT. 

[77] The question for decision in this appeal is whether the Sub¬ 
ordinate Judge is right in holding that the plaintiff (now appellant) is 
not entitled to redeem the property sued for before the expiration of 12 
years from date of his document (Exhibit A). 

The Court of first instance held that the property could be recovered 
by plaintiff before the usual period of 12 years, because Exhibit A itself 
provides that the property should be surrendered on demand at any time 
within 12 years. Were this a correct translation of the stipulation in 
Exhibit A, the decision of this Court in Shekhara Paniker v. Pfrru 
Nayar (1) would be authority in support of the above finding, for it was 
there held that, although the right to hold for 12 years is inherent in every 
kanom according to the custom of the country, it is competent to the 
jenmi to exclude its operation by express agreement. Consequently it 
must be held that the agreement iD Exhibit A for surrender of the property 
within 12 years is not unenforceable. Hut the stipulation is not for 
surrender on demand, but in case of necessity the correct translation is 
“if at any time the property shall be necessary for you.” Such being 

* Second Appeal No. 1547 of 1989. 

(1) 2 M. 193. 

55 



1890 

SEP. 15. 

Appel¬ 

late 

Civil. 

u M. 76. 


14 Mad. 78 Indian decisions, new series [YoI. 

the case the Subordinate Julge seem* to be right in holding that the cage 
comes within tbe decision of this Court in Riminv. Miyan (l), and that 
in the absence of any special exigency the suit is premature and must be 
dismissed. 

The second appeil fails therefore and is dismissed with cests. 


14 M. 78. 

[78] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Weir. 

KUNHAN {Defendant No. 1'. Appellant v. SANK\RA AND OTHERS 
( Plaintiffs ), Respondents .* [16th September, 1890.] 

Malabar law—Suit to remove a karnavayi for mismanagement as de facto kamavan — 
Minor members of tarwad not joined—Civil Courts Act (Madras), Act HI of 1873, 
Section 13 — Valuation of suit. 

A suit was brought to recurve the kirn wan of a Milahir tirwad from offi *,e on 
the grounds of tnisraangement of tarw.id property to the extent of more than 
Rs. 2,500. The acts of mismangemint complained of were really done by the 
present defendant No. 1 as kirnavande facto. Tbe abrve suit was withdrawn 
with leave to sue again. The defendant therein diel and wis succeeded by de¬ 
fendant No. 1, against whom the plaintiffs brought the present suit in the Court 
of a D.strict Munsif (to which all the adult but none of the mmor members of 
the tarwad were made parties*, to obtain his removal from the offi je oikirnavan 
alleging against him the acts of mi^mangomeat above referred to : 

Held, (l) that the suit was not birred by th9 previous suit and was within the 
jurisdiction of the District Munsif; 

(2) that the minor members of the tarwad were sufficiently represented 
on the record ; 

(3) that thegrouods allcgel supported the action. 

[R., 34 M. 481 (434) =7 Ind. Cas. 153 (151) =8 M.L.T. 159 = (1910) M W.N. 293 ] 

SECOND Appeal against; the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar, in appeal suit N \ 459 of 1833, affirming the 
decree of O. Chandu Menon, District Munsif of Shernad, in original suit 
No. 444 of 1887. 

The plaintiffs and defendants were all the adult members of a 
Malabar tarwad, of which defendant No. 1 was karnavan; the members 
of the tarwad, who were minors, were not brought- on to the record. 

Su[g in the Court of a District Munsif for the removal of defen lant 
No. 1 from the office of karnavan anl manager, and for the appointment 
of plaintiffs Nos. 1, 2 and 10 in his placa. The plaintiffs allege 1 against 
defendant No. 1 acts of misfeasance and mismanagement in respect of 
tanyad property of a greater value than Rs. 2,500. ‘ It aopeared that the 
acts complained of [79] had bien done by defend mb No. 1 before he had 
become karnavan de jure, in the lifetime of Kunhi Krishnan Nayar his 
predecessor, as karnavan. 

The plaintiffs had brought original suit No. 443 of 1886 against 
Kunhi Krishnan Nayar, in which they sought his removal from the office 
of. karnavan, alleging against him the same acts of misfeasance and 
mismanagement upon which the present suit was founded that suit, 
however, was withdrawn with leave to institute afresh suit. 

* Second Appeal No. 1564 of 1889. 

(1) Second Appeal No. 747 of 1895 not reported. 
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The District Munsif pissod a decros as praved and his decree was 

affirmed on appeal by tlia Subordinate Judge. Defendant No. 1 preferred 
this second appeal. 

No ray ana Nan, tor appellant. 

Sankara Mcnon, for respondents. 


JUDGMENT. 


It is first urged that the District Munsif had no jurisdiction to enter¬ 
tain this suit, the encumbrances found to hive been imoroperlv created by 
the appellant being to the extent of more than Rs. 2,500.’ The plaint re¬ 
fers to the encumbrances as instinces of mismanagement on the part of the 

r a decree that they beset aside. The only 
relief prayed for is the removal of the appellant from Ids podti m of kar¬ 
navan and it was held in Nirnnqoli Chirahal Kunhi Ramm v. Puttolothu 
Kinihunni Nambiar (1) that such relief is incapable of valuation. The 
decision in Ganapiti v. Ghathu (2) is notin point, for the ulaintiffs in that 
ca^e su°d to obtain a declaration that the Uraima right to a certain deva- 
sora was vested solely in their tarwads and the ground of decision was 
that the value of a suit for declaration of title to specific pronertv should 
be taken, for the purpose of jurisdiction, to ha the same as that of a suit 
to recover possession of that property. 

Another contention is that all the members of the tinvad have not 
been male parties to the suit. The Siberdinate Judge observes that all 
the adult members have been made parties and this is not denied before 
us. Though minors in the tanvad may not have been made parties to 
the suit, yet we agree with the Subordinate Judge in thinking that the 
adult members sufficiently represent the interest of the tarwad for the pur¬ 
poses of this suit. 

It is next said that original suit No. 442 of 1885 on the file [80] 
of the District Munsif of Shernad bars the present suit. In that suit 
there was no adjudication, and when id was withdrawn, permission to 
institute a fresh suit was asked for. and grinted. Tnere is, therefore, no 
foundation for the contention that the present claim is either res judicata or 
barred by Section 373 of the Code of Civil Procedure. But the ground of 
objection chiefly relied on in support of this appeal is that the misfe^ances 
imputed to the appellant were committed hv him whilst he was de facto 
karnavan during the lifetime of Kunhi Krishn in N ivar, and that thev ought 
not to be accepted as a ground for depriving him of his present position 
as de jure karnavan. The question to be k ipt in view is, however, whe¬ 
ther by reason of misconduct the appellant has rendered himself unfit for 
the office of karnavan, and on this point it cm make no difference to the 
tarwad, whether the misfeasances were committed by him either solely 
or in conjunction with another; in either case, the interest of the tarwad 
requires that the management of its affairs should nob be entrusted to 
him. It has also been found that he usurpjd the management during 
the life-time of Kunhi Krishnan Nayar, and acted not as his deleg ite and 
under his direction, but without any restriction or resarl to Kunhi Kri- 
shnan’s authority a9 dejure karnavan. The decision in Nambiatan Nambu- 
diri v. Nambiatan Nambudin (3)shows only that the authority of a dejure 
karnavan is absolute, and that he may, at his pleasure, put an end to 
the management of tarwad affairs by an aoandravan, and that for that 
purpose, such management is to bn taken to have continued by his 
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sufferance or to have been that of his delegate. It is certainly no 
authority for exonerating the de facto manager from responsibility or blame 
for the maladministration of tarwad property. Neither are we prepared 
to attach weight to the appellant’s contention that some of the lands 
unnecessarily encumbered belong to a branch tarwad, and that his acts of 
mismanagement, so far as they relate to them, should be excluded from 
consideration whilst coming to a finding as to his fitness for the 
karnavanship of the whole tarwad. This second appeal fails and is 
dismissed with costs. 


14 H. 81. 

[81] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Weir. 

Govinda ( Defendant No. 3), Appellant v. Bhandari ( Plaintiff), 

Respondent * [6th November, 1890.] 

Limitation Act—Act XV of 1877 .Sections 5,12— Time occupied in seeking review of 
judgment—Computation of time for appeal. 

An appellant is not entitled as of right to the exclusion of the time ocoupied 
by him in seeking a review of judgment, in the computation of the time within 
which his appeal is preferred. 

Where it appeared that the application for review proceeded on grounds dealt 
with in the judgment sought to be reviewed and on the discovery of fresh evi¬ 
dence which was made nearly three months before the application, the Court 
declined to exercise its discretionary power to exclude the time so occupied. 

[F , 1 L.B.R. 313 (314) ;*Expl., 33 C. 1323 = 3 C.L.J. 545 (553) = 10 C.W.N. 986 ] 

Second appeal against the decree of S. Subba Ayyar, Subordinate 
Judge of South Canara, in appeal suit No. 143 of 1888, modifying the 
decree of I. P. Fernandes, District Munsif of Kasargod, in original suit 
No. 28 of 1887. 

Defendant No. 3, who had sought to obtain a review of judgment 
in tbe Subordinate Court, preferred this second appeal more than eight 
months after the date of tbe decree of tbe Subordinate Judge. 

Narayana Ran, for appellant. 

Ramachandra Rau Saheb , for respondent. 

JUDGMENT. 

A preliminary objection is taken on behalf of respondent that the 
appeal is 113 days out of time. 

If the time occupied in disposing of the application for review by 
the Subordinate Judge’s Court, viz., 152 days is allowed and excluded, 
it is admitted the appeal will be in time. The question is whether the 
appellant has shown any sufficient ground for the review time being 
excluded. lie cannot claim its exclusion as of right but merely as a 
matter of grace within the judicial discretion of the Court. Tbe grounds 
of review, which have been read, are, with one exception, grounds which 
were already argued and decided against in appeal aDd are not grounds 
for review. 

[82] Certain documents were said to have been newly discovered, 
but the circumstances in which they are alleged to have been dis¬ 
covered are said to be such as should not be believed. This was the 
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view taken by the Subordinate Judge and we cannot say that it was 

unfounded. 

It has also been brought to our notice in this connection that addi¬ 
tional evidence was taken even at the hearing of the appeal, so that the 
discovery of further evidence at a later stage seems improbable. 

The petition for review moreover was not, we consider, ■presented 
with reasonable diligence, but after an interval of nearly three months 
from the alleged discovery of the new evidence. 

On these grounds, we think, the appellant is not entitled to have the 
delay excused, and we must accordingly reject the appeal as barred by 
limitation. 

Respondent is entitled to his costs. 


14 M. 82. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Secretary of State for India ( Defendant ), Appellant v. 
CHOYI ( Plaintiff ), Respondent .* [29th August and 

1st and 30tb September, 1890.] 


Abkori Act—Act 111 of 1864 (Madras), Section 6—Rights of renter of Abkari farm— 
Right of Collector to close shops included in the renter's contract—Collector's orders 
modified by Board of Revenue—Suit for damages. 

The plaintiff rented from Government an Abkari farm, on terms which re¬ 
served certain powers of control to the Collector, and obtained a license under 
tbe Abkari Act. He did not manage the shops in the contract area himself Dor 
obtain separate licenses for their management by others. The Collector made 
orders which were subsequently modified bv the Board of Revenue, directing the 
closing of certain shops which the plaintiff had sub let aud directing that others 
ehould not be opened. It was found that the Collector’s orders were not in 
excess of the powers reserved to him under the contract, and that they bad not 
been issued arbitrarily or otherwise than in good faith. In a suit for damages 
occasioned to the plaintiff by these orders : 

Held , the plaiatifi was not entitled to recover. 


[83] Appeal agaisnt the decree of C. Gopalan Nayar, Subordinate 
Judge of North Malabar, in original suit No. 36 of 1885. 

Suit to recover Rs. 12,000, damages for breach of contract. 

Tbe Collector of Malabar issued a “ notification of the sale of 
“joint arrack and toddy farms by existing sub-rent arrears’’—Exhibit 
Y—of which tbe portions material for the purposes of this report are as 


°U°“ S 1. Notice is hereby given that the exclusive privilege of manufac¬ 
turing and vending arrack and toddy (fermented palm juice) in the 
' several parts of the Malabar District specified in the schedule hereunto 
1 annexed, from tbe 1st April 1885 to the 31st March 1886, will be 
* sold by public auction on the dates and at the places mentioned in the 
‘aforesaid schedule, subject to tbe conditions and limitations hereinafter 

sot forth. ^ j icengefl s h a il keep true accounts of his receipts and dis¬ 
bursements and of the quantity, strength and description of the liquor 
manufactured, issued and received at each distillery and depot established 
by him Such accounts shall be pro duced when required for inspection 
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by the Collector or any officer appointed by him, and the licensee shall 
be bound to furnish, or cause to be furnished, such inform ition or returns 
as may be required by toe Collector from time to time regarding the 
consumption of liquor within his farm, or relating in any way to his 
management as renter. 

14 11. Liquor shall only be sold under this license in one shoo for 
arrack and toddy combined. Such shop or shops shall be under the 
personal minagemeut of licensee. If he desires to opei more shops, or 
if the above soops are not under his personal minagement, he must 
obtain a separate license for each such shop. 

“ 12. The Collector may, whenever he tninks fit, direct shops other 
than those managed by the licensee to be closed, or permit transfers of 
shops from one place to another, or direct new shops to be ooeoed and 
a sufficient supply of spirits to be maintained in all sanctioned shops.” 

The plaintiff became the purchaser as from 1st May 1885 under the 


above notification, and on 14th May 1885 he received from the Collector 


a license—Exhibit A E—of which the portions material for the purposes 
of this report are as follows :— 

“1. W. Logan, Esquire, Collector of the District of Malabar, being 
duly authorized by the Board of Revenue, herebv license vou, Kottieth 
Choyi, son of Nadukudi Kaunan, residing at Cantonment, Cannanore, 

( to manufac'ure and vend arrack and toddy for the tract specified below 
t in the Taluk of Cherakkel from the 1st day of May 1885 to the 31st 
day of March 1886, subject to the following conditions and limitations 
" to be observed by you, the siid Kottieth Choyi. 

10. You shall sell liquor under this license in one shop for arrack 
t an d toddy combined. Such shop or shops shall be under your personal 
^m inagement. If you desire to open more shops, or if the above shops 

are not under your personal management, you must obtain a separata 
license for each such shop. 

11. The Collector may, whenever he thinks fit, direct shops other than 
‘ those managed by you to be closed, or permit transfers of shops from one 
W place to [84] another, or direct new shops to he opened and a sufficient 

supply of spirits to be maintained in all sanctioned shops. ” 

Neither of these documents specified the number of shops to be 
opened. The plaintiff proceeded to open some and Drepared to opeu others;' 
he did not manage his shops himself nor obtain any separate license for 
their management by others. 

In May and July 1885 the Collector made certain orders, whereby 
he directed certain shops of the plaintiff which had been sub-let, to bo 
closod and disallowed the ODening of others. Some of these orders 
were subsequently modihed by the Board of Revenue; but it wa 9 found 

that they were not arbitrary or had not been issued otherwise than in 
good faith. 

The plaintiff’s claim was for damages occasioned to him by loss of 
trade consequent on the above orders. 

Thn terms of Abkari Act, Section 6, are as follows : — 

In cases where exclusive privileges of manufacture or sale, or of 
ci manufacture aod sale, have been granted to a renter or assignee, the 
^ Collector, subject to the approval of the Beard of Revenue, shall 
ti determine the places at which stills and shop9 shall be erected, the plan 
ti on which such shops shall be built, the number of shops and stills in 
^ each district or other division of territory, the minimum Drices at which 
liquor shall bo sold at such shops, and the measures to be used in the 
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„ sa ' e of such liquor, the due publication of such prices and measures, and 
,< gone* a lly all matters relating to the management and control ot such 
places of manufacture or sale. ” 

The Subordinate Judge passed a decree for the plaintiff for 

Rs. 11,432-8-0. 


The defendant preferred this appeal. 

The Government Pleader (Mr. Powell), for appellant. 
Mr. Gants, for respondent. 
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JUDGMENT. 

BEST, J.—This is an appeal by the Secretary of State against the 
decree of the Subordinate Judge of North Malabar awarding to the res¬ 
pondent a sum ol Rs. 11,432-8-0 as damages sustained by the latter in 
consequence of orders directing the closing of certain shops within the 
limits of the Abkari farms, of which the respondent had become purchaser 
for eleven months from 1st May 1885 to 31st March 1886. 

It is urged on behalf of the appellant that the Collector had, under 
Section G of the Abkari Act, No. Ill of 1864 (Madras), and also under 
the sale notification, exhibit Y, and the license grante 1 to the respondent, 
exhibit A E, power to close the shops ; that respondent’s suit was therefore 
not maintainable; and that the damages awarded are excessive 

[85] The first issue recorded in t lie case is as follows:—“ Whether, 
under the terms of the agreement with the plaintiff (now respondent), the 
Collector or other officer exercising his powers liad right to pass the orders 
complained of, directing the closing of the shops within the limits of the 
farm leased out to the plaintiff.” 

The terms of the agreement are to be found in the sale notification, 
Exhibit Y, and in the license, Exhibit A E. granted to the respondent. 

In clause 11 of Exhibit Y, after stating that the “ shop or shops shall 
be under the personal management of the licensee,” it is added “ if he 
desires to open more shops,or if the above shops are not under his personal 
management, he must obtain a separata license for each such shop and 
the next clause provides that “the Collector may, whenever he thinks 
fib, direct shops other than those managed by the licensee to be closed.” 
The license, Exhibit, A E, granted to the respondent also contains stipu¬ 
lations as above (Vide Clauses 10 and 11). These are the two documents 
from which we can gather what the contract between the parties was, 
and it appears to me that under them the Collector had a right to 
close shops without assigning any reasons for his so doing. 

A former decree dismissing the suit with costs was set aside by this 
Court, and the case remanded for re-trial, for the reason that the decision 
rested on grounds not set up in defence by the defendant. It was then 
rematktd;—“In paragraph 10 of his judgment, he (the Judge) says that 
the grounds on which the Collector was justified in making his orders 
Were that the plaintiff did not personally manage the shops and that he 
sold to sub-renters part of the farm and that, as he did so, he should have 
procured a separate license so to do, which license he did not obtain. 
The written statement of the defendant or the issues raised no such ques¬ 
tions.” 

It is true that neither in the defendant’s written statement nor in 
the issues is there anything said of the Collector’s right to c!o>e the 
shops on the ground that the plaintiff did Dot personally manage them, nor 
is it even now contended that this was the reason for ordering the shops 
to be closed, or rather for disallowing their being opened, for most of them 
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(49 out of 55) were new shops that had never before existed. The con¬ 
tention is that as both under the notification of sale, Exhibit Y, and 
the license, Exhibit A E, the obtaining of a license by the plaintiff was a 
[86] condition precedent both to the opening of new shops and to the 
keeping of even old shops under management other than that of the licen¬ 
see himself and as the plaintiff had admittedly not obtained any separate 
licenses as thus required, his claim for damages on account of the profits 
he might have obtained, if such shops had fcnen allowed to be ooenei or 
maintained, is altogether unsustainable. This is, I think, an argument 
allowable to the defendant and comes within the scope of the 1st issue re¬ 
corded for trial, and also within paragraph 2 of the d efendant’s written 
statement, which is as follows :—“ According to the stipulations of the 
karars entered into with the plaintiff, the Collector and other officers who 
exercise the Collector’s powers have full power to regulate, the number and 
situation of shops within the local limits of the plaintiff s farm and for 
ordering to take away any of the existing shops.” 

I would therefore allow this appeal, and setting aside the Lower 
Court’s decree, dismiss the plaintiff’s suit with costs throughout. 

MUTTUSAMI AYYAR, J.—I am also of the same opinion. 

Tne respondent rented on 1st May 1885 the Abkiri farm of 19 
amshoms in the Gherakkal Talua in North Malabar. Tne sale notice, 
Exbibit Y, and the license, Exhibit A E, embody the terms of the agree¬ 
ment between the appellant and the resuondent and Clause 12 of the former 
and paragraph 11 of the latter reserved power to the Collector inter alia to 
direct, whenever he thought fit, that shops other than those managed by , 
the licensee be closed. Exhibits C, L and N are tne ord rs which, it is 
asserted,the Collector issued in breach of the contract. Those orders related 
to shops which had been sub-let and not to those under the renter’s 
personal management, and they are therefore clearly not in excess of the 
power reserved by the contract to the Collector. Against this view, four 
objections are urged on behalf of the respondent. The first is that the orders 
were issued arbitrarily. Exhibit C, dated 22nd May 1885, directed that 
sub-contractors should not keep any shop within the area of three miles 
from the boundary of the farm of town arrack contractors. Exhibit L. dated 
9th July 1885, stated that the six toddy shops mentioned therein were 
very near to the municipal limits, that licenses could n >t be gran ed in 
respect of them, and that the trade in those fihops should he immediate¬ 
ly stopped. Exhibit N, dated 13 h July 1R85, [87] stated that without 
special grounds, permission could not generally be grunted to ke^p shops 
in places lying within a distance of one m le from the Municipal hmits. 

It apuears that the Board of Revenue since exnluled from the operation 
of this order any old shpos in existence. It is provided m na- agraoh 
10 of the license issued to the appellant that “ if you desire to open 
more shops or if the above shops are not under your pe son il manage¬ 
ment, you must obtain a separata license for each such shop.” !• is not 
the appellant’s case that any of the shops ordered to no close! were 
either those under his personal management or those in resnect of which 
separate licenses had been issued. The orders in question aouear to have 
been designed to ensure what was considered tD be reisonable protection 
against undue interference on the part of the appellant, with the custom 
of the town arra<-.k contractors and, in this se>se, none of r.hem can 
be said to be arb trary. N >r doesit m«ke any difference that the Board 
of Revenue mod fi j d the orders issued by the Collector in the ex rcisa 
of their discretion as to what might be deemed sufficient protection t) cb» 
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town contractors as those orders were issued bona tide in the exercise of the 
power reserved by the terms of the contract. As regards the contention 
that neither Exhibit Y nor Exhibit A E sp *cified the number of shops, as 
was previously the oase, which the apuellant was entitled to open or sub-let, 
I have to observe that the appellant could only exercise his power subject to 
the restrictions as renter contained in ptragr-inlis 10 and 11 of the license, 
Exhibit A E. Another contention is that the orders in dispute were issued 
not on public grounds, but to protect the mt-HMSts of the contract u* for the 
municipal town of Cmoanore. Tne appall int’s contract and the town 
.contract were both entered into with reference to the provisions of the 
Abkari Aot and I cannot say that any provision in the latter contract which 
arms the Collector with power to see that bhs exdusive privilege con¬ 
ferred by the previous contract is not wantonly interfered with or 
impaired by the renter from interestel motives is not legitimate or un¬ 
reasonable. 

On these grounds, I also hold that there was no breich of contract as 
alleged by the respondent and that the appeal must be allowed with costs. 
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[88] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt ., Chief Justice, ani Mr Justice 

Shephard. 


R—( Petitioner ), Appellant v. R—(Respondent), Respondent * 

|27th and 28th August, 1890.J 

jDivorce Act — Act IV of 1869, Section 36 -Alimony oenlente lite— Nett income—Allow, 
atile deductions — Change of circumstances—Letters Patent, Section 15 Order filing 
date oj hearing — Civil procedure Code. Section 156. 

A petition by a wife—petitioner in tin one an i respondent. in the other of two 
cross-suits (matrimoaial) —for aa increase of alimony was treated by consent oa 
appeal as a petition for alimony. 

It aopeared that tho respondmt was in receipt of salary from Givarnrn'nfc 
which was subject to deductions o ■ ac lounc of oh i peasn-t and annuity funds, 
that bis oirounutances were inv live 1 an! h*had ajr-ied with his •rsditors to 
discharge his iiabilities by certain instalments, toac as part of suih agreement 
he was keeping up a policy of insurance >i ois lif), a 1 1 cb it he w k s maintain¬ 
ing and educating three children in E igland, but chat his salary had increased 
einoe the order first made for alimony : 

Reid, that the respondeat was onti lei as of right to have only the 1educion3 
on account of pensioa and aauuity funds tak >q into consideration in the compu¬ 
tation of his nett income. 

Per Cur : “We resolve to take into conn loratiou the exoeoses toe respondent 
“ is put to in maintaining hiscniliren and also any arr ang‘me ig he aasmade 
“ for liquidating his debts.” 

An order made by aJuigoofthe ^1 j o'Lurt at setclem mt of i-sus* fici ig a 
distant date for the hearing of a -uio <s not an ordir un le- S cti »n li6 of tae 
Civil Procedure Code and is appeal able nn 1 sr Lsccers P acenc, 8 >ccio i 15. 

Queers, whether the Court has power to increase nr dimmish ao allotment of 
alimony made pendente Lte on acsounc of change of oircucn stances ? 

tF.,H Ind Oas- 813=4 Bur L.T. 176 ; R . 3o M. I = 3 lotCas. 340 = 21 M G.T. 1 f7) = 
8ML.T. 453; Ooubtel 21 M 353 3>)»; E<pl , U vl 5U 5-3 ; D, 20 M. 
407 i4ll); 4 Ind. Oas. 852 = 93 P R 19 ») = 1 7 2 \ W R 190). 
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Appeal against the order made by Mr. Justice Best on 8th August 
1890 (1) dismissing a petition by a wife—petitioner in the one and respon¬ 
dent in the other of two cross suits (matrimonial)—praying on the ground 
of an increase in the husband’s income for an increase of the alimony 
pendente Ute . fixed by an order of Mr. Justice Handley, made on 26th 
November 1889, and (2) adjourning the hearing of the suits till the first 
Monday in March 1891. 

[89] The material circumstances of the case appear sufficiently for 
the purposes of this report from the judgment on appeal aud from the 
following extract from the order appealed against:— 

“ The law on the subject of alimony pendente lite is contained in 
“ section 36 ot the Indian Divorce Act (No. IV of 1869) which provides 
“ that such alimony shall in no case exceei one-fifth of the husband’s 
“ average nett income for the three years next preceding the date of the 
order. 

“ At the hearing of the case before Mr. Justice Handley (by whom was 
“ passed the order of 26th November 1889), the nett income appears to have 
“been accepted as the balance remaining after deducting all necessary ex- 
“ penses, not only income-tax and deductions mode in the pay bill on 
“ account of annuity and other funds, but also (1) payments made for the 
“ maintenance and education of children, (2) payments made on account of 
“debts, and (3) on policies of insurance. It is now contended on behalf 
“ of petitioner that these three latter items were improperly deducted, 
“ As to item No. 1, education and maintenance of children, the ca96 of 
“ Harris v. Harris (l) is authority against the petitioner, for there the 
“ Court took into consideration the circumstance that the husband (who 
“ was also the respondent) had two children to educate and maintain; 
“ see also Otway v. Otivay (2) and Hawkes v. Hawkes (3). As to item 2, 
“ payment of debts. Patterson v, Patterson (4) is authoritv for holding 
“ that if the husband is under obligations to pay off a debt by annual 
“ instalments, the amount of each instalment may be deducted from bis 
“annual income. As to item 3, payments made to maintain policies of 
“insurance the authorities are against their deduction; see Harris v. 
“ Harris (1) and Patterson v. Patterson (4) referred to above. But I do 
“ not think it is open to me to reconsider this question of the income of 
“ the respondent upon which alimony has already been allotted,—an 
“ amount accepted as correct on behalf of the petitioner when the matter 
“ was before Mr. Justice Handley. Since Mr. Justice Handley’s order 
“of 26th November last was passed, counter-petitioner has been directed 
“ to pay to petitioner s attorneys Rs. 100 per mensem on account of her 
“ [90] costs in the suit, and a further sum of Rs. 25 per mensem on 
“ account of her costs in the cross-suit in which she is first respondent. 
“ The increase of counter-petitioner’s pay is only about 360 rupees, of 
“ which these additional payments are nearly a moiety, and, as stated in 
“ Harris v. Harris (1), the circumstance that the husband will have to 
“ pay the expenses of the suits on both sides must also bo considered in 
deciding the question as to the amount of alimony. 

“ Section 36 of the Divorce Act merely prescribes the maximum 
“ that can he awarded. It does not say that the wife is entitled to the 
“ full ooe-fifth. 


(1) 1 Hagg Eccl. 351. 
(3) 1 Hagg Eccl. 526. 
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As remarked by Sir John Nicholl in Haivkcs v. Hawkes (l) though 
the wife duriug the pendency of the suit must he presumed not to be 
guilty (this is of course quoted with reference to the cross suitfi yet she 
is not to live exactly in the same way as if she were exempt from any 
imputation. She is as it were under a cloud and should seek privacy 
and retirement. Whereas ' the husband must have a larger proportion 
(than one-fifth) if his rank and condition require more to support them.’ 

"It is clear from the affidavit filed by the counter-petitioner that he 
is not in a position to pay alimony at a higher rate than what has 
already been awarded to the petitioner.” 

This order dismissed the petition for increase of alimony and adjourn¬ 
ed the hearing of the cross-suits to the first Monday in March 1891. 

The petitioner presented this appeal on the grounds that the Dett in¬ 
come of this respondent had not been duly computed, that the amount 
allowed as alimony was insullicieDt, and that the adjournment was 
improper. 

Mr. Wedderburn, for respondent, objected that no appeal lay as to the 
alimony under Divorce Act. Sections 45, 55, 02, and that the order of ad¬ 
journment having been made under Civil Procedure Code, Seetion 156, 
was final, not being appealable under Section 588. 

He added that in any view the appeal was in great part preclud¬ 
ed by the order as to alimony made by Handley, J., in November, 
after a calculation of the respondent’s debts and expenses against which 
order it was now too late to appeal. On [913 the increase of pay 
a review on fresh matter should have been applied for under Section 562. 

( Collins, C. J .—New facts came in existence later. 

Shephard , J— The Divorce Act gives the Court power to modify 

the order.) . 

Most of this appeal is taken up with matters decided by Handley, J. ; 

this apDaal shoull be therefore limited a"> aoy rate to the now matter, viz., 

increase of piy. There is no appnl allows l agamst an order refusing to 

grant a review. . . , „ . , 

( Collins , C. J.—You admit jurisdiction to enquire into the increased 

income. So’ in effect the whole state of affairs must be considered here. 

We take the nett pay, Rs. 2,300, less certain deductions.) 

The deductions were gone into before Hxndlev, J. The actual figure 

there was taken by consent. The increase, the Judge says, is about 

Rs. 360. . , , ,- 

c. The Advocate-General (Hon. Mr. Spring Branson), for appellant. 

As to increase of alimony the whole matter must be opened up. The 
actual nett income must be arrived at. Best, J., had to consider what 

order was right at the date of his order. . 

(Collins C J referred as to the maintainability of the appeal to 

Letters Patent, Section 15, and the Rules as to matrimonial suits and 

said—we can now hear you upon the adjournment and, if necessary, we 

can allow you to appeal against Mr. Justice Handley s order, as you tell 

us negotiations have been going on.) 

Mr. Wedderburn .—As to appeal, Civil Procelure Code prevails over 

Letters Patent. See Section 638 of the Code of Ciyil Procedure. More¬ 
over there was consent to the order of Handley, J. 

_.Thfl.AdyOOJ-terGeneral (Hon. Mr. Spring Branson ).—The figures only 

Were admitted: they were not gone into. 

^" " "* ^^ 4 l 

’ (1) 2 Hagg Eccl. 526. ?•; 
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Shephard , J. —The order does not say so. 

[After some discussion the above objections to the appeal were waiv¬ 
ed and the argument proceeded as if the whole question of alimony were 
before the Court.] 

The Advocate-General (Hon. Mr. Spring Branson) addressed the Court 
on the affidavits (the contents of which aopear sufficiently for the purposes 
of this report from the judgment). He argued that the sum nett 
income” did not involve the deduction from the sum received by the 
husband as income of the co3ts of educating [92] the children, &c., aud 
that the interests of the wife should not be sacrificed to those of the 
children. 

Mr. Wedderburn. —Alimony rules in India are not the same as in 
England. In India there is no question of present income the only 
question is what was the nett income. 

{Collins, C.J. —What is nett income by English practice and rules?) 

The section says on what it shall be assessed, and it also provides for 
its continuance until final decree. Kelley v. Kelley and Saunders (l). 
Now the wife says “ the income is increased, increase the allowance.” 
As to permanent alimony there is a provision for variation see next 
section; but even in the English Books only one old casa of variation of 
alimony pendente lite. 

( Collins , C.J. —The English cases say we may always make deductions 
for expenses of education not must. 

Shephard, J. —The English cases go on the assumption that the hus¬ 
band must continue to elucite the children. Suppose they were to die? 
Moreover in allotting maintenance the E lglish Courts make allowance 
for future expenses of elucation, &c. 

Collins, C.J. —The bald words of the Indian Act are “ nett income” 
which means all he reseives— he can spend it on his debts or children or 
what he wills.) 

Instalments of debts have been deductel, and that is right under the 
English cases— Patterson v. Patterson (2), no doubt however the husband 
is the richer by the payment of his debts. The matter is reduced to a mere 
question of discretion; how much is reasonable bjing not more than one- 
fifth of the income after these deductions in which it would be reasonable 
to take the costs into consideration. 

( Collins , C.J. —None of the English Judges allows the costs to be 
taken into consideration in this respect.) 

As to the costs the English rule is that costs of unsuccessful interlo¬ 
cutory applications should not be given against a husband whose interests 
are to be safe guarded too. See Harker v. Harker (3). Here mistakes 
may have arisen throughout as to [93] the way the section should be 
construed ; but we do not plead res judicata and waive our technical ob¬ 
jections. ' 

The Advocate-General (Hon. Mr. Spring Branson) in reply, said the 
argument about debts might result in the wife paying half the debts and 
referred to Banner v.Harmer (4), Hawkes v. Hawkes (5), Lewis v. Lewis (6) 
and Morrall v. Morrall (7). 


(1) 3 B L.R. App, 4. (2) 33 L.J.P. & M. 36. (31 L.J. 37, Mat. N S. 12. 

(4) 3 Jur. N.8. 168. (5) 1 Hagg End. 526. (6) 30 L.J. Mat. N S. 199. 

(7) L.R. 6 P.D. 98. 
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JUDGMENT. 

This is an appeal against an order made by Best, J., dismissing an 
application for increase of alimony pendente litc and adjourning the final 
disposal of the suit until oho fiist Monday in March 1891. 

Id was objected at the outset that no appeal lay against the latter 
part of the order, because it was an order made under the provision of 
the Civil Procedure Code, for which no appeal is provided; and a 
preliminary objection to be noticed hereafter was also takeu to the 
maintenance of the appeal so far as the amount of the alimony was 
concerned. 

With regard to the so-called adjournment of the suit, we are of 
opiniou that the order is not one made under Sectioa 156 of the Code, 
oited by the learned counsel. It was simply au order made at 

settlement of issues, fixing the day on which the final hearing was to 
take place aud is only exceptional on account of the distance of the date 
to which the hearing was postponed. Although we think that an appeal 
does lie against such order as against every other order of a single Judge, 
except in matters where the right of appeal is curtailed by legislation 
subsequent to the Letters Patent, and, although we also think that 

this order was an uuusuai one, we do not think it necessary in this 

case to vary it; for we learn from Mr. Justice Best that the 

understanding on which the trial of the case was allowed to be postponed 
for so long a time was that in the meanwhile the parties should obtain 
such evidence as might be required by commission or otherwise and 
pub themselves iu a position to have the case disposed of on the day 
fixed. 

As regards the appeal concerning the amount allowed for alimony, 
it was at first objected that, although Best, J., might have enhanced 
it in consequence of the increased pay to which the E94j respondent 
has recently, and since the passing of the original order of the 26th 
November 1889, become entitled, be could not otherwise modify the order 
passed on that day by Handley, J. It was also contended that the original 
order of the 26th November was practically an order passed by consent, 
and that anyhow the time for appealing against it had long since passed 
away. The Advocate-General, who appeared for the petitioner, explained, 
however, that the figures were not examined, as it was then expected that 
the case would be amicably settled. After some discussion, however, these 
objections were withdrawn, and Mr. Weddarburn consented to have the 
Whole question of the amount of alimouy inquired into de novo and in the 
peculiar circumstances of the case we allowed that course to be adopted. 

The order of Handley, J.. by which the sum of Rs. 135 a month was 
made payable to the petitioner, was framed upon the supposition that, in 
calculating the nett income of a husband as required by Section 36 of the 
Divorce Act, there should be deducted, from his monthly receipts, all sums 
expended on his childrea or in liquidation of his debts. 

The average salary, the only source of the respondent’s income, for the 
last three years before the date of H mdley. J.’s order was about Rs. 1,600 
per mensem after deducting income-tax and the contribution to pen¬ 
sion and annuity fund. This sum reduced hv the amounts claimed to be 
deducted on account of the respondent’s children and debts, becomes a 
sum of Rs. 610 a month only, and it is this smaller sum which has been 
taken to represent the average nett income of the respondent for the 
purpose Of oharging alimony against him. In our opinion it is an entire 
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mistake to suppose that the phrase “ nett income ” in the Act has any other 
meaning than that which it ordinarily bears. The cases cited, while they 
show that in allotting alimony, allowance may be made for children 
that have to be maintained by the husband or instalments of debts that 
have to be paid, have no bearing on the question of what constitutes a 
man’s “ nett income ” Ordinarily with an official drawing a fixed salary 
and having no other means, that expression would be taken to mean the 
amount of his salary minus deductions on account of income-tax, charges 
for a pension fund, and the like; and, in our judgment, that is the sense 
in which nett income is to he understood in dealing with a case under the 
Divorce Act. 

[93] It is then contended that in allotting alimony on the average 
amount of nett income, viz., Rs. 1,600, the respondent is at least entitled to 
have the charges of maintenance of his children aud the monthly instalments 
of debts Dayable by him taken into consideration. On the other hand, it 
is contended that inasmuch as the respondent’s salary has increased since 
the date of the original order, that increase of salary ought to be taken into 
consideration We do not think it is by any means clear that the Court 
has power to increase or diminish an allotment of alimony made pendente 
lite on account of change of circumstances ; and no case has been cited in 
which such power has been exercised in favour of the wife. But, however 
that may be, we do not in the present case feel justified in taking into 
account any income ocher than that which was received during the three 
years next before the making of the original application. The average 
nett income from that period bding Rs. 1,600, the maximum alimony which 
under the Act we could allot would be about Rs. 330. To deduct the full 
amouut claimed by the respondent on account of the children and on 
account of the debts and then to calculate the one-fifth on the residue 
would leave the petitioner a sum plainly insufficient to maintain her in 
the decent comfort to which she is entitled. Granting that enough must 
be left to the husabnd to provide, among other things, for the maintenance 
of his children, we think that the sum required for such maintenance must 
be calculated with reference to the means of the parties and, although the 
three children aged, respectively, 14, 11 and 8 in the present case appear to 
have cost at the rate of £120 each per annum, wo think that that expenditure 
is, under the circumstances, excessive. And with regard to the debts said to 
be payable by instalments, we observe that the creditor is the respondent’s 
step-father and that he has security for his debt. We have, on the other 
hand, to consider what sum is necessary to keep a lady in the petitioner’s 
position in reasonable comfort. It seems to be admitted, and, in our 
minds, there is no doubt, that the least sum on which such a person having 
no other means can live in Madras, is between Rs. 200 and Rs. 250 a 
month. And it is to be observed that Mr. Wedderburn stated at the 
hearing that the respondent was willing to allow his wife Rs. 222 
a month. Although we have power to grant as much as one-fifth 
of the respondent’s nett income, we **esolve to take into considera¬ 
tion the expenses the respondent is put to in maintaining his [96] 
children and also any arrangement he may have made for liquidating his 
debts. It has been contended, on behalf of the respondent, that any 
increase of the alimony should not refer back to the date of the original 
order and we think there is force in this contention. 

Taking all the circumstances into consideration, we order that in 
substitution for the order of Handley, J., the respondent do piy to Messrs. 
Barclay and Mcthgan, the Solicitors of the appellant the sum of Rs. 240 
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per month, fcho first payment to bo due on the oth August 1890 and to be 
made within seven days from this date and the subsequent payments to 
be made on the 5th of each succeeding month. It has been alleged, on 
behalf of the petitioner, that the respondent improperly made a deduction 
from the sum bo was orderod to pay as alimony. Although strictly 
speaking he was not justified in making such deduction, yet, as it appears 
that it was only made to pay a bill, which otherwise the appellant would 
have had to pay, we declino to make auy order on this part of the case. 

[Their Lordships next proceeded to consider the question of the costs 
incurred in the matter and ordered that they be paid by the respondent.] 
Barclay and Morgan, attorneys for appellant. 

Wilson aud King, attorneys for respondent. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Weir. 

Alima (Defendant), Appellant v. Kutti ( Plaintiff j, Respondent.* 

[23rd October, 1890,! 

Limitation Act—Act XV of 1877, Schedule II, Articles 142, Adverse possession 
—Burden of proof. 

The plaintiff, who was Ibe sister of the defendant, sued in 1888 to recover 
from him a moiety of a paramba purcbised ty th<m jointly in 1877. In 1878 
the plaintiff went to live elsewhere, but. from time to time, returned and spent 
a few days with the defendant on the land in suit. The defendant pleaded 
limitation : 

[97] Held, that Limitation Act, Schedule II, Article 144, applied to the suit, 
and the burden of proving adverse possession lay on the defendant. 

[F., 2 N.L.R. 32 (33) ; R., 105 P.L.R. 1901 = 65 P.R. 1901.] 

Second appeal against the decree of V. P. deRozario, Subordinate 
Judge of South Malabar, in appeal suit No. 449 of 1889, reversing the decree 
of P. J. Itteyerah, District Munsif of Kutnad, in original suit No. 653 
of 1888. 

Suit to recover possession of a moiety of certain paramba. . # 

The plaintiff and defendant purchased the paramba in question joint¬ 
ly in 1877. In 1878 the plaintiff went to live elsewhere, but it appeared 
that she occasionally returned and spent a few days on the land in question 

with the defendant. , . . _ , 

The District Munsif dismissed the suit, but bis decree was reversed 

on appeal by the Subordinate Judge. 

The defendant preferred this second appeal. 

Raman Menon, for appellant. 

Sankara Menon, for respondent. 

JUDGMENT. 

The appellant ia respondent’s sister, and in 1859 they jointly pur- 
chased the paramba in dispute. It is found that the exclusive title set 
up by tbe appellant has not been proved. Though the appellant has been 
in possession from 1878 when the respondent went to live in Ponnani yet 
the Subordinate Judge finds that the latter has been frequently visiting 

the bouse on the paramba for ceremopies and festivals. Upon these 

• Second Appeal No. 156 of 1890. 
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1890 facts we agree with the Subordinate Judge in thinking that Article 

Oct. 23. 142 is not applicable, but that Article 144 applies. The onus of proving 

- adverse possession for upwards of twelve years was, theiefore, on the 

Appel- apDellant, and, as she failed to do so, the Lower Appellate Court was right 
LATE in decreeing the claim. It was aLo held in Say ad Nyamtnla v. Nana 
Civil. (D and Faki Abdulla v. Baboji Gungaji (2) that it was for the defendant 

— to prove * adverse possession for twelve years or more when Article 144 

14 M. 96. applied to the suit. 

We dismiss this second appeal with costs. 


14 M. 98. 

[98] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins . Kt., Chief Justice, and 

Mr. Justice Best. 


SUBBARAYA ( Defendant No. 4), Appellant v. NataraJA AND 
others ( Plaintiffs Nos. 1 to 7), Respondents * 

[26th September, 1890.] 

Mxrasi rights- Kasaiargam tenant—Ejectment suit- Notice to quit. 

The mirasidars of a village in the Tanjore District sued to recover a manat 
which bad been put into the possession of the ancestors of defendant No. 8, who 
were villago blacksmiths, as kasavargam tenants. Defendant No. 8 bad left the 
village and sold the land as if it were his ancestral property to others of the 
defendants, who were now in occupation. 

Held, that the plaintiffs were entitled to recover the land without proof of 
notice to quit to the occupants. 

[R., 22 M.L.J. 1 (3) = 10 M.L.T. 341.] 

SECOND appeal against the decree of V. Strioivasa Charlu, Subordi¬ 
nate Judge of Kumbakonam, in appeal suit No. 613 of 1888, reversing the 
docree of S. Dorasami Ayyangar, District Munsif of Valangiman, in 
original suit No. 103 of 1888. 

Suit by the plaintiffs as mirasidars of a certain village in theTanjore 
District to recover possession of a manai, which had been put into the 
possession of the ancestors of defendant No. 8, who were the village black¬ 
smiths. In the paimaish account they were described as kasavargam 
tenants. Defendant No. 8, who was not a blacksmith, left the village; 
but claiming the land in question as his ancestral property, he sold it to 
the other defendants, who set up title in this suit under his conveyance. 

The District Munsif dismissed the suit, but his decree was reversed on 
appeal by the Subordinate Judge, who passed a decree for possession. 
Defendant No. 4 preferred this second appeal. 

Pattabhirama Ayyar, for appellant. 

Rama Ran , for respondents. 

JUDGMENT. 

Appellant’s own Exhibit I, the paimash account describes Kaliathan’s 
and his father’s tenure as kasavargam, [99] which, as appears from Wilson’s 
Glossary, gives no right to t.he land on which the house stands; and, as stated 
bytheSudder Udalut in Cnlleyana Ramien v. Soobramaneya Chetty (3) 


• Second Appeal No. 1642 of 1889. 

(1) 13 B. 424, (2) 14 B. 458. (3) Sudder Decisions of (1868) 145. 
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means a tenant liable to be ejected by the mirasidars. The Lower 
Appellate Court has also fourd on the oral evidence that Kaliathan’s 
family meiely held as licensees of the mirasidars on condition of their 
doing blacksmiths’ work. 

As to notice to quit, we agree with the Lower Courts in finding that 
the appellant was not entitled to the same, he being as stated by himself, 
not a tenant, but a purchaser from the 8th defendant. 

The appeal fails and is dismissed with costs. 


14 M. 99. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Weir. 


LlNGAYYA AND ANOTHER ( Defendants and Judgment-debtors), 
Appellants v. NaraSIMHa (Plaintiff and Decree-holder), 

Respondent .* f23rd October, 1890.] 

Civil Procedure Code, Sections 2, 244, 258, 588 -Appeal against on order under 
Section 258. 

Snnble : An appeal lies agairst an order dismiss" g an application made under Civil 
Procedure Code, Section 258, that the adjustment of a deciee be recorded aa 

certified. 

[F., 18 M. 26 (27); Appr., 16 A. 129 (130); 5 M.L.J. 140 (142); R., 7C.W.N. 172(174).] 

Second appeal against the order of G T. Mackenzie, Acting 
District Judge of Kis.ua. in appeal suit No. 344 of 18b8 affi.m.rg the 
order of V. Sun anaraysna, District Muns.f of Guntur, dated 12th March 
18S8, pass.d cn civil miscellaneous petition No. 715 of 1887, in original 

Original su.t No. 370 of 1887 ^s filed ru 21st Octeber 1887 and 

came on for hearing on the 8th November 18b7;A he .u"Novemher 
apoear and judgment was given for the pt ,intl D . ... 

1687, the first and second defendants filed e.v.l miseeliamous peLitton 

No. 715 of 1887, which slated that the [lOO] plan t'ff had ctme to an 
agreement about the decree d. bt < n Novi n ber 10 at .heir vil age, Timma- 

puiam, that the necessary d. eumems had been f ^ cutl d ^^ 
on November Hard had been registered on Nove “' . lh ® C1Sh ,’ 

Ks. 649 being oaid to p'aintiff in pretence of the Sub-K.g.strar, and 

prayed that the District Munsif should leroid that. ihe decree aga nst 

them in suit No. 370 of 1687 had I een tanked. PU fil ™ “ ' 

petition in which he denied the agreement and ext cuticn °fJ^edccu“ent. 

The District Munsif held an enquiry into the matter ai »»» “ tbe c0 “‘ 
elusion that the defendants' story was false. Their petition was at cord 
ingly dismissed with costs and the Munsif s order was affirmed on appeal 
by the District Judge. The judgment-debtors preferred this second 

appeal. 

Thelvdvocate-General^Hom Mr. Spring Branson), lor respondent. 

JUDGMENT 


lies. 


A preliminary objection is taken that no second appeal and no appeal 


• Second Appeal No..231 of 18S9 
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The order, which it is sought to appeal agaiDst, was made under 
Section 258, Civil Procedure Code, and no appeal is allowed against such 
orders under Section 588, Civil Procedure Code, unless therefore the 
order is a decree within the meaning of the definition in Section 2 of the 
Civil Procedure Code an appeal will not lie. The definition in Section 2 
includes orders made under Section 244, Civil Procedure Code, but these 
orders must be orders, it is said, made in execution of a decree, that is 
to say, after application has been made to a Court in the execution- 
department to enforce a decree. 

Here it is admitted no application had been made for execution to 
the Court, the decree having been passed on the 8th November and the 
application of the defendants, out of which the present proceedings have 
arisen having been made on the 30th November following. We are 
not prepared to hold that the objection is a good one. The language 
of Section 244, clause (c), viz., any other question relating to the satis¬ 
faction of a decree, appears to us to be probably wide enough to embrace 
such a proceeding as that arising on an application to record satisfaction, 
even where no application has been made for execution. 

A petition by an execution-creditor for execution is not, in our 
opinion, a necessary preliminary to an order falling within the terms of 
Section 244, Civil Procedure Code. 

[101] It is not, however, necessary to determine the question, as on 
the merits we consider the appeal cannot be sustained. The only objection 
urged on the merits is that the District Judge did not record an express 
finding on the sale-deed, which formed part of the consideration for the 
alleged satisfaction. 

The District Judge has not, however, we consider, overlooked this 
item. The arguments and reasoning employed by him apply to the whole 
transaction, of which the sale-deed formed an item and he was clearly 
satisfied to concur in the District Munsit’s conclusion that the whole 
transaction was fraudulent. 

On the merits the appeal fails and is dismissed with costs. 


14 M. 101. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Best. 

Anantan {Defendant No. 1), Appellant v. Sankaran AND OTHERS 
{Plaintiffs ), Respondents.* [23rd September, 1890.] 

Malabar law—Suit by junior members of a tarwad—Suit for declaration of invalidity of 
kanom — Limitation. 

The junior members of a Malabar tarwad brought a suit against their karnavan 
and senior anandravan and certain persons claiming under a kanom granted by 
the former for a declaration that tho kanom was invalid and for possession of the 
land demised with mesne profits. The suit was filed uearly twelve years after 
the execution of the kanom : 

Held, (l) that the suit was maintainable by the plaintiffs ; 

(2) that the suit was not barred by limitation, 

[R., 16 B. 186(190); 36 M. 203 (206; = 14 Ind. Cas. 383 = 22 M.L.J. 309 = 11 M.L.T, 
112 = (1912) M W.N. 109.] 


fCT- 


* Second Appeal No. 2 of 1890. 
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SECOND appeal npainstthe decreo of W. Dumcrgue, Acting District 

Judge of South Malabar, it) ai jen 1 suit No. 1 of 1889. affirming the decree 

of V. Raman Menon, District INIunsif of Angadipuram, in original suit 
No. 191 of 1888. 

Suit brought on 3rd July 1888 by the junior members of a Malabar 
tarwad for a declaration that a kanom granted by defendant No. 11 to 
defendant No. 1 on 1st July 1876 was invalid as against the tarwad and 
for possession of the land demised and [l02] for mesne profits accrued 
thereon. Defendant No. 10, the karnavan of the tarwad, had appointed 
defendant No. 11, who was the senior anandravan, to be the manager of 

the tarwad under a karar. The other defendants claimed under defendant 

No. 1. 

The District Munsif passed a decree as prayed, which was affirmed on 
appeal by the District Judge. 

Defendant No. 1 preferred this second appeal. 

Govinda Menon , for appellant. 

Sankaran Nayar, for respondents. 


1890 
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JUDGMENT. 

It is contended, in the first instance, that the suit brought by the 
junior members of a tarwad is not maintainable. The karnavan is included 
as a defendant in the suit, and, as he has failed to sue till the period of 
twelve years has almost expired, we are of opinion that the suit by the 
junior members cannot be validly objected to. 

The other question is whether the suit is time-barred ’? 

Applying the principle of the decision of this Court in Pachamuthu v. 
Chinnappan (l) and tbe decision of the Calcutta High Court in Rughubar 
Dyal Sahu v. Bhikya Lai Misser (2), we find the Lower Appellate Court is 
right in holding tbe suit to be not time-barred. 

The lower Courts have found, as a fact, that the money was not ad¬ 
vanced for tarwad necessity. 

This second appeal fails, therefore, and is dismissed with costs. 
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[103] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

NATESA AND OTHERS {Defendants Nos. 1 to 5), Appellants in 
Appeal No. 108 of 1888 and Respondents in Appeal No. 159 of 
1888 v. Ganapati and others ( Plaintiffs ), Respondents in 
Appeal No. 108 of 1888 and Appellants in Appeal No. 159 c/1888.* 

[24th, 27th, 29th and 30th January and 17th March, 1890.) 

Civil Procedure Code, Section 3J - Mi .< joinder of causes of action—Religious Endow - 
w ments Act—Act XX 1863. Sections 3, 4— Hereditary trusteeship— Suspension jrom 
trusteeship and right ojpuja— Maintenance in office tw terms. 

Suit by certain Dikshadarsor hereditary trustees of the Cbitambaram temple 
against others of the Dikshadars praying for their removal from office and for a 
money decree alleging, that they bad been jointly guilty of misconduct in respect 
of temple property in their custody and had obstruced the repair of certain 
shrines. The District Judge passed a decree suspending seme of the defer dants 


(1) 10 M. 218. 


* Appeals Nos. 108 and 159 of I68S. 


(2) 12 C. 69. 



1890 

March 17. 

Appel¬ 

late 

Civil. 

14 M. 103. 


14 Mad. 104 Indian decisions, new sebies [Yol. 

from the < ffice of t'uetee and ibe right of ruja for a period which was not defined; 
ho also passed a decree for the money claimed : 

Held (l) that the suit was not bad for misjoinder of causes of action ; 

(21 that the operation of Act XX of 1863 was not excluded by the admission 
that the trusteeship was hereditary in certain families ; 

( 3 ) that the District Judge had juris-diction under Act XX of 1863 to de- 
prive the deiendants of the right of puja. 

Held further, on the evidence , that the defendants merited tbe punishment 
which had teen inflicted on them. 

Decked that the suspension of the defendants be withdrawn on the terms that 
they file an undertaking with two sureties that they would restore certain pro¬ 
perty belonging to the temple now missing, and that they would duly conform 
to the decision of the majority of Dikshadars as to the management of temple 
affairs, &c. 

[F., 34 C. 587.] 

Appeals against the decree of E. C. Johnson, Acting District Judge 

of South Arcot, in original suit No. 7 of 1887. 

The facts necessary for the puiposes of this report appear from 

the following Judgments. . 

Ramachnndra Bau Saheb and Sadogopacharyar, for appellants in 

Appeal No. 108 of 1888. 

Subramanya Ayyar, Bhashyam Ayyangar and Desika Charyar, for res¬ 
pondents. 

[104] Bhashyam Ayyangar and Desika Charyar, for appellants in 

Appeal No. 159 of 1888. 

Sadagopncharyar, for respondents. 

JUDGMENTS. 

In Appeal A'o. 108.—Tie respmchnts brought 1 his suit to remove 
the appellants and three others fiom ihe offices of dharmakaitas and 
worshippers in the temple of Saba Nayakar at Chitambaram in S<uth 
Arcot. Both parties to this appeal belong to a class of Smarta Brahmans 
called Dikshadars who, from time in memorial, have held bcth offices in 
that institut on which is one of ccnsid^rable antiquity aDd mown )n 
Southern India. About 250 familk s oi Dikshadms ieside at. Chitambaram, 
and the net income of the t'-mile, which is deiived from general offerings, 
is their recognized means of livelihood. According to their usage every 
Dikshadar becomes entitled, on marriage, to take pait in the manage¬ 
ment, to do puja or perform service in the minor shrines, ai d to share 
in the emoluments of the institution. He is, however, considered not 
qualified for performing service in the principal shrines, until he is 
twenty five years old and initiated in a ceremony called Diksha. There 
are five principal shrines, and thev are called (l) Chit Saba, (2) Kanaka 
Saba, (3) Deva Saba, (4) Amman Covil, and (5) Mulastanam. Of these, 
the first is the seat of the presiding deity, named Saba Nayakaror Natesar, 
and unless service is first he'd in it, it can bo held, according to custom, 
in no other shrine. The temp’e being ancient, the necessity for putting 
it in repair was fe't by the Dik<hadars in 1877 and a wealthy class of 
merchants called Nattucottai Chetties, residing in the district of Madura, 
regarded its restoration as a great act of pious charity. A deputation of 
the former then waited upon the latter and induced them to undertake the 
repair. Between 1877 and 1881, the Chetties raised between three and 
four lakhs of rupees, and some of their leading men visited Chitambaram 
in 1881. Thereupon, general meetings of D.ksbadars were held and an 
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agreement called simakiya was executed in July 1881. It authorized the 
Chefcti^s, inter alia, to proceed with the repur and specified the shrines 
included in the scheme of repairs. The merchants deputed one of them, 
named Chitarabara Chetty, to carry the scheme info execution, and he 
commenced the repair at once. The Chetty and the Dikshadars acted 
in harmony till June 1882, when a minor shrine in the temple called 
the Pillayar Covil had to be dismantled, in order that it might be 
[105J rebuilt. For this purpose, it was necessary to perform, according 
to the usage of the temple, a ceremony called Vala Stapanam and an aus- 
pioious day was fixed for its performance. A leading Dik-hadar, named 
Sabanatesa and eight or ten others objected to the day fixed as not being 
sufficiently auspicious and their objections were discussed and overruled 
at a general meeting of the Dikshadars. The question, whether the opinion 
of a majority of Dikshadars present at a general meeting, ought to bind 
the minority or whether all the Dikshadars should concur, before any 
valid act could be done in connection with the temple, was then brought 
into controversy. Despite the remonstrance of the minority, the Chetty 
and the majority of D.kshadars carried out the ceremony; but the result 
was a disturbance which the police had to interfere to pur. down. Thence 
forward, there was a split among Dikshadars. they divided into two fac¬ 
tions, and the minor faction gradually gained strength and development. 
There are conflicting versions as to the real motive for this party quarrel, 
but, whether it was the Chetty’s refusal to give presents to the minor 
faction, whilst he pave them to the major faction or a religious scruple as 
mentioned above, the fact is clear that party strife began at that time and 
gradually became so acrimonious as of-en to threaten the public peace 
and impair the efficient management of the affairs of the temple. 

For nearly thirty years previous to 1831, the right of collecting the 
offerings made by worshippers in the temple, used to be leased out to the 
highest bidder among Dikshadars at. a general meeting convened in the 
temple once in twonty days and held before a sacred lamn, brought from 
the Kanaka Saba by a pandaram who held the office of Podumanishiyan 
Or common friend. The proceeds of the lease were first applied to the 
payment of temple servants and to the expenses of nectary repairs and 
temple festivals and the residue was then divided among all the Dikshadars. 
Shortly after the factions came into existence, this prac'ice was objected 
to bv the minor faction and first held in abeyance by mu'ual consent 
pending the adjustment-, of their disputes, the “ morai-karars ” or turn- 
holders among the D kshadars taki"g the offerings made during their res¬ 
pective turns. Alter the prior practice had r- j ma'ne 1 in abeyance for some 
time, it was felt that funds were required for some temple festival, and id 
Was then agreed between the two parties that the system of leasing was 
[106] to be resumed for eleven days, and that, on the expiration of that 
period, it was again to be held in abeyance. But, when that period expi¬ 
red, the major faction attempted to revive the old practice and the minor 
faction resisted the attempt. The result was that, when the Podu- 
manishiyan or common friend proceeded, according to usage, to fetch the 
sacred lamp from the shrine, called Kanaka Saba, a riot ensued, and the 
8ixbh defendant stabbed with a knife some of the members of the major 
faction in June 1882 and caused them grievous hurt. This resort to 
Violenoe checked any further attempt to restore the previous practice which 
oontinues yet to be held in aheyance. Another matter, which it is neces¬ 
sary to mention for the purposes of this appeal in connection with the 
Ponduot of the minor faction, is the systematic obstruction which it offered 
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to the repair by the Chetty of the Chit Saba and Kanaka Saba and Tiru- 
malaipati Mantaparn. The contention was that such repair was incom¬ 
patible with the traditions of the temple, that the edifices mentioned above 
were originally built by divine agency, that they should not be desecrated 
by repair, and that such desecration would materially lower the prestige 
of the institution for its sacred character in public estimation. In support 
of this contention, tho minor faction relied on the plea that no act could 
validly be done in connection with the temple in question, unless all the 
Dikshadars concurred in it and that the voice of th6 majority ought not 

to prevail. It was also contended for it that those shrines needed no 
• 

repair and that they were exempted from the scheme of repairs sanc¬ 
tioned by the agreement of July 1881. The major faction denied every 
one of these allegations and insisted that the scheme of repairs sanc¬ 
tioned by the agreement of 1881 should be carried out in its entirety. 
This was the contention between the two parties from 1884 to November 
1888, until the District Court in the first instance and the High 
Court on appeal disallowed the several objections of the minor faction 
and decided in favour of the major faction in original suit No. 16 
of 1885 and in appeal suit No. 53 of 1886. The misfeasances im¬ 
puted to the defendants in connection with the question of repair are: 
(l) the institution of original suit No. 16 of 1885 otherwise than bona 
fide, (2) the closing of the principal shrines, viz., Chit Saba, Deva Saba 
and Amman Covil from the 29th June to the 4th July 1886, and (3) the 
obtaining of the agreement (Exhibit YI) on the 5th July 1886, under 
pressure or coercion, whereby the [107] custody of the keys of the 
principal shrines was transfer!ed contrary to usage from the turn-holders 
to four persons who belonged to the minor faction. 

Another result of the party quarrel was the loss of temple jewels 
and other articles of considerable value which was imputed to the mis¬ 
conduct of some of the members of the minor faction in 1886. After this 
seven members of the major faction brought thepresent suit against eight 
members of the minor faction under Act XX of 1863 with the sanction of 
the District Court and prayed for their removal from the offices of dbar- 
makartas and worshippers for the acts mentioned above and other acts 
of misfeasance. The defendants denied that they were guilty of any 
misfeasance and that they were responsible for the loss of temple property 
which, they further alleged, was exaggerated. It was also contended for 
them that the suit was bad for misjoinder of causes of action and that it 
could not be maintained under Act XX of 1863. The Judge disallowed 
the two preliminary objections and found that the first five defendants 
wilfully obstructed the necessary repair of the temple, closed the three 
principal shrines of Chit Saba, Deva Saba, and Amman Covil from the 29th 
June to the 4th July 1886 and improperly obtained document VI, whereby 
the custody of keys of the principal shrines was changed to the prejudice 
and contrary to the usage of the temple. He also found that the loss of 
temple property to the extent of Us. 11,800 was imputable to them and 
decreed that the first five defendants be suspended from their trusteeship 
and all right of puja and emoluments connected therewith and from all 
share in the management of the temple, until such time as they may 
succeed in showing to the satisfaction of the Court that such suspension 
may be withdrawn without prejudice to the interests of the institution. 
He further directed that they be held jointly and severally liable for the 
sum of Ks. 11,800 on account of the temple property missing. As regards 
the other defendants, he dismissed the suit as against-them and directed 
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that their costs be paid out of the temple fluids. The seventh defendant 
died afterwards and the hrst live defendants appeal from the deoreo so far 
as it is against them, whilst the plaintiffs appeal from it so far as it 
exonerates the sixth and eighth defendants from liability for suspension 
or dismissal. 

As regards the defendants’ appeal (No. 10S of 1388), the two preli¬ 
minary objections taken in the Court below are again pressei [108] upon 
us, but we are of opinion that the Judge was right in disallowing them. The 
grounds of decision against the appellants are that thev jointly obstructed 
the execution of necessary repairs to the temple and that they were guilty 
of negligence or misconduct in respect of temple property in their joint 
custody and both those grounds concern all the appellants in common. 
The plea of misjoinder of causes of action cannot, therefore, be supported. 
It is true that the Judge has found that appellants Nos. 2 to 4 closed the 
temple and that appellants Nos. 1 and 5 improperly obtained Exhibit VI, 
but he has also found tnat both those acts were done on behalf of the 
minor faction and in furtherance of its common object, viz., that of 
obstructing the repair of the Chib Siba anl Kanaka Saba, Ac. It is then 
argued for the appellants that, according to the plaint as originally framed, 
the suit was bad for misjoinder and that the Judge erred in entering on 
the merits without dismissing it at one). B it we observe that the mis¬ 
feasances imputed to the defendants, cousisbedof acts alleged to have been 
done on behalf of the minor faction and in pursuance of its common 
policy. Even if the frame of the plaint was defective as alleged, the pro¬ 
cedure followed by the Judge is in accordance with Section 31 of the Code 
of Civil Procedure which authorizes him to deal with the matter in con¬ 
troversy so far as regards the liabilitv of the appellants. 

As for the objection that Act XX of 1863 is not applicable to this suit, 
the contention in the Court below wa9 that the temple was not an 
institution falling either under Section 3 or 4 of that enactment, but the 
Judge held that the Act took the place of Regulation VII of 1817 and 
that the temple in dispute being endowed both with land and jewels, the 
trustees were liable to be dealt'with under Section 14. It is now urged 
that the temple is the Dikshadars' private property and that its endow¬ 
ments ought to be treated as those of a private temple bub this is 
apparently an afterthought. The appellants admitted in their written 
statement, paragraph 3, that they were Adinam Dharmakartas or 
hereditary trustees of the temple and their present contention is at 
variance with their own averment. It is not denied that the institu¬ 
tion has been used as a place of public worship from time immemorial 
but it is said that the public worship in it hypermission of the Diksha¬ 
dars. Though it is denied that the temple has any endowment in 
lands, the 86 inam pattas marked as Exhibit M series amply sun- 
[ 109 ] port the finding of the Judge. There is not a particle of evidence 
in support of the assertion that this ancient temple is the private pro¬ 
perty of the Dikshadars, and the occupation of some of the rooms in the 
temple by the Dikshadars and the inclusion of such rooms in the 
partition deeds of their families is referable to their status as hereditary 
dharmakartas, and to an arrangement made bstween thorn for mutual 
convenience whilst in the discharge of their duty as Dharmakartas, 
worshippers and custodians of the temple and its property. 

; Turning to the merits, three questions arise for decision, viz., 
Li) whether.the misfeasances, for which the appellants are suspended 
from-offioe, have been sufficiently prove!, and (2), if so, whether the Judge 
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was entitle'! to deprive them of their right of puja under Act XX of 1863, 
and (3) whether the finding as to 'the description and value of temple 
property lost is supported by the evidence ia the case. 

As regards the first question, it wis fiaally decided in original suit 
No. 16 of 1835 between the two factions that the minor faction was 
not entitled to object to the execution of the repair of the Chit Saba and 
Kanaka Saba and Tirumalaipati Mantapam. In that suit, six principal 
questions were raised for decision. The first related to the status of 
the Dikshadars in the temple and the final decision in regard to it 
was that it was sufficient for the purposes of that suit to hold that the 
Dikshadirs were the trustees and managers of the temple and were 
collectively the governing body. The second question was whether 
Dikshadars of the minor faction originally gave permission to the Chetty 
to repair Cnit Saba, Kanaka Saba and Tirumalaipati Mantapam and 
whether such permission was validly revoked. It was decided that they 
did give permission an 1 that it wis not since validly revoked. The next 
throe questions were whether the repair of those edifices was contrary 
to the regulations and usage of the institution, whether the execution of 
such repair would injuriously affect their sacred character and whether 
the repair was necessary or called for. It was held that there was 
necessity for the repair and that the repair of the particular edifices ia 
question was not contrary to Hindu religion, provided that a necessity 
existed for the sun \ Another question raised for decision was whether 
unanimity among D.kshad irs was necessary, according to the usage of 
the institution, for the carrying out of [110] any act in connection 
with the temnle, and, if so, whether such usage was valid. It was held 
that their own rules provided that the majority should decide. In account¬ 
ing for the contention that unanimity was indispensable, the District 
Judge referred to the practice of oecumenical ceuncils in which resolutions 
are said to be passed unanimously, because it is the recognized duty of 
the minority to give way to the majority and suggested that such was 
probably the case amoag Dikshadars and that the procedure was intended 
to give weight to their resolutions among the general public and not to 
enable the minority to ignore the voice of the majority. We cake it then 
to have been judicially determined that the minor faction was acting 
illegally and contrary to the usage of the institution both in treating the 
decision of the majority at a general meeting duly convened as not binding 
upon those who dissented from it, and in opposing the repair of the Chit 
Saba, Kinika Saba and Tirumalaip iti Mantapam as inconsistent with the 
usage of the temple and its traditions. This beiDg so, it follows that the 
acts done by them, if done for the purpose of obstructing the repair, were 
misfeasances within the meaning of Section 14 of Act XX of 1863. Of 
the three acts referred to by the Judge, the first was the institution of 
original suit No. 16 of 1885, and it is urged, with reference to it, that the 
minor faction ought nod to be blamed for seeking to vindicate what it 
considered, though erroneously, to be its legal right. The Judge held that 
the suit was not instituted bona fide and we concur in his opinion for the 
reasons mentioned by him ; and we may add that the learned Judges who 
beard appeal suit No 53 of 1886, observed that the motive, which in¬ 
fluenced the action of the minor faction, was pjrsonal and not creditable. 

The second act which, the Judge considers, was done in order to ob¬ 
struct the repair, was that of closing three of the principal shrines on the 
29th June 1836 and refusing to open them till 5th July next. Such an 
interruption of public worship is obviously a serious breach of duty on ths 
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part; of trustees of a public temple and is prejudicial to its interest. That 1890 
tbe appellants Nos. 2, 3 and 4 did close the temple, is not disputed. Nor March 17 . 
is it denied that they did so on the day prior to that, on which one of the — 

import int annual festivals was to commence, and this is an aggravation Appel- 

of their misconduct. But it is urged on their behalf that urn there LATE 

was a dispute among some of the Dikdiadars about the turn, in which CIVIL 

puja was to be performed an 1 that the temple was closed for fear that the - 

major faction might, otherwise, take forcible possession of the shrines. *4 M. f03. 
Judging, however, of the appellants’ conduct in tho light thrown by docu¬ 
ment VI, we consider that the Judge was right in finding that the shrines 
were closed for the purpose of obstructing the repair and securing to the 
minor faction possession of the keys of the principal shrines as a means 
of rendering suoh obstruction effectual. The provisions in document VI 
as to the turn are referable to the temporary interruption, and to the 
festival which was likely to enhance the value of offerings. 

The third act of misfeasance, which the Judge considered to be proved, 
was the obtaining of Exhibit VI under coercion. It is argued before us 
that the agreement wis executed by five me nbers of each faction as repre¬ 
sentatives of that faction in provisional adjustment of the dispute between 
the two factions, and that the fact of the Tahsildar and Inspector of 
Police having assisted in bringing about the amicable adjustment, shows 
that no coercion could have been used. We do not consider that any 
physical restraint was used, for the major faction was numerically stronger 
than the minor and it is in evidence that the Tahsildar and the Inspector 
of Police advised the parties to temporarily arrange the matters in dispute 
between them. But we are of opinion that the document was executed 
under pressure put by the minor (action by persistently refusing to open 
the temple at the time of the annual festival and thereby injuring its 
prestige. The festival time was passing away and the interference of the 
Magistracy and of the Police raises a presumption that there was probably 

public excitement owing to the stoppage of public worship at an impor¬ 
tant juncture. Again, the agreement was on its fine beneficial to the minor 
faction and it secured, thenc forward, possession of the keys of three 
of the principal shrines to four membjrs of that faction. The only 
consideration in its support, to which the appellants’ pleader can refer 
us, is the opening of the temple and it cannot be accepted as a legal con¬ 
sideration, as the act of closing a public temole and interrupting public 
worship, is in itself illegal. Again, the provision as to the possession of 
keys by four members of a faction is an innovation upon the usage of the 
institution and as such bad in law. The [112] subsequent conduct of the 
maj or faction in repudiating the document as obtained underpressure and 
declining to register it raises a presumption in favour of its contention. 

Though the oral evidence on the point is conflicting, the probabilities of 
the case support the evidence for the major faction and justify the con¬ 
clusion that its members consented bo execute the agreement under pres¬ 
sure put upon them by the minor faction. However this may be, the 
agreement is clearly bad as being contrary bo the usage of the temple. 

Acoordiog to it, the daily puja or the regular service is performed in 
rotations of twenty days by a body of twenty Dikshadars and these are 
again sub-divided into batches of four, each batch serving by turn in one 
of the five shrines in the temple for four days and emh member of that 
batch being entitled to serve for one of the four days. The twenty Diksha- 
dars who are on duty for twenty days at a time, are called morai-karars 
Of turn-holders and there are thus always twenty morai-karars for tb$ 
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whole temple, four special morai-karavs for each of fche five shrines for 
every four days, and one special morai-karar for each day in each shrine. 
According to custom, the morai-karars had charge of the keys of their 
respective shrines, during their turn and when each set of four special 
morai-karars passed from shrine to shrine, the custody of keys of the 
shrine also changed hands ; and the jewels and valuable articles in each 
shrine were oximined once in four days. The change introduced by 
Exhibit VI, in regard to the custody of keys was a departure from the usage 
of the temple and injurious to its interests, so far as it put a stop to the 
necessity of seeing once in four days that the property in each shrine was 
safe. We see no reason to doubt the correctness of the conclusion, at 
which the Judge has arrived as to this part of the case. 

Further, the document purports to have operation pending the 
settlement of the disputes between the two factions by a civil suit. Not 
only did the decisions in appeal suit No. 53 of 1886 set at rest the 
matters in controversy between them regarding the repair and the legal 
effect of the decision of the mijority, but there is also evidence to show 
that the civil suit iu contemplation was the one then pending on appeal in 
the High Court. 

As to the loss of temple property, it consists partly of property kept 
for ordinary use in the several shrines and partly of property in the 
Treasury room which is usually called Astaotracn or Bookusham. 
The Treasury room is situated in the Deva Saba aud no [113] 
access can be had to it except through that shrine. It has also a 
smaller room inside and the outer door is secured by double locks and 
keys, whilst the door of the inner room is also usually looked. As 
valuable property belonging to the temple and not required for ordinary 
use is secured in it, it is not opened according to custom except in the 
presence of the general body of Dikshadars. The shrine of Deva Saba has 
also an outer door which is locked at night when it is not kept open for 
public worship. According to custom, of the two keys of the outer 
door of the Bookusham, one was kept in the shrine called Chit Saba 
and the othorin Amman Covil, and the key of the inner room waskept in 
the shrine called Mulastanam. From the date of Exhibit VI, viz., 4th 
July 1886, the keys of three of the urincipal shrines, viz., Chit Saba, Deva 
Saba and AmmaD Covil, remained in the custody of the four per¬ 
sons mentioned in that document, viz., appellants 2, 3 and 4 and another. 
The respondents’ case was that, fiom 4th July, 1886, the minor faction, es¬ 
pecially, the four persons named in Exhibit VI, had the entire control of fche 
three shrines and of fche Astantram and that the appellants were responsi¬ 
ble for the missing jewels and articles. It was not denied that appellants 
Nos. 2 to 4 were responsible for property which wa9 in the three shrines 
of Chit Saba, Deva Saba and Amman Covil on 4th July 1886 and which 
was afterwards lost, but they repudiate! all responsibility for any other 
property and for the property kept in the Treasury room. They also con¬ 
tended that the respondent tampered with someof the locks of theTreasury 
room and that some of the members of the major faction used to sleep in the 
Deva Saba. But fche Judge found that property valued about Rs. 11,000 
and odd was proved to be missing, that it was lost between 4th July 1806 
and sometime in December of the same year, that the appellants Nos. 2 to 4 
might have had access to the Treasury room during that period, fcbafc the 
respondents could ..npfc have had access to it, that fche imputations 
made against; them were nob well-founded and that; appellants 
Nos. 2 to 4, as persons in charge of the shrines under .Exhibit VI, and 
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Nos ‘ | and ° as th e> r guarantors, ware responsible for 
*nnf l ° P ^° Perty - Ifi I s argued before us that fc he apDollants had no 

srmrf °7^- fche jf! rOp0rty ln ^ Treasury room ’ tha t the Judge was in 
? j 16m res P° nslbl a f or any part of the property missin- in 

is not !! S th f 0 ^ dl ^ aS M the SXtSDt Cll4j aDd value ° f uroperty lost, 
is not wairaofced by the evidence on record. 

We shall first deal with the grounds, on which the Judge considered 
the a p p 0l, ants liable^ It is the case of neither party that the loss was due 
either to robbery or house-breaking committed by strangers. There was 

l°J« f \?° mpl , a1 ^ befor ? s u uifc m From J "'y 1886, the shrines, in which the 
keys of the outer door of the Treasury room were usually kept, were ad¬ 
mittedly m the possession and under the control of the four persons, 
named in Exhibit VI, including appellants Nos. 2, 3 and 4. This suggests 
the inference that, if the keys were in the shrines at the date ol' Exhibit* VI 
they continued to remain under their control. As to one of them, viz. the 

key usually kept in the Chic Saba, the possession of it is admitted and 
appellant No. 4 eventually produced it before the Commissioner 
m March 18S7. _ Though the oral evidence is conflicting as regards 
the key customarily kept in the Amman Covil, we agree with the Jud^e 
that the evidence for the appellants is inconsistent with the omission to note 
the fact in Exhibit VI and with the fourth appellant’s conduct in objection to 
the Commissioner breaking open the Treasury room and examining its 
contents in the presence of both parties. We think that the probabilities 
of the case are in favor of the Judge’s finding. It is said that the 
Astaotram was opened in November 1886, when the temple jewels were 
shown to one Mr. Reid and that the general body of Diksbadars was 
then present. This is not inconsistent with the Judge s finding that the 
property was removed some time in December 1886. if not before. This 
being so, the imputations cast on the major faction and the evidence of 
partisan witnesses in support of those imputations do not, as observed by 
the Judge, deserve credit. How could the major faction have found 
access, through the Deva Saba which was in the possession of the minor 
faction ? How could it have gained access into the Treasury room, whilst 
the key of the lock which was found to be fastened by the Commissioner, 
remained with the appellant? If the door had been forced open, how was 
it there was no complaint made at once by the four persons in charge ? 
As to the possession and control of both the keys of the outer door.^ve 
see no ground for differing from the opinion of the Judge. The presump- 
r l ? Q * n fcbe absence °f satisfactory evidence to show how property 
L119J in the Treasury room came to be made away with in part is that 
those who had the control of the keys and their guarantors, appellants, 
are answerable for the loss either on the ground of negligence in preserving 
trust property or of dishonest dealing with it. 

The next question which we have to consider is as to the extent and 
value of property lost from the shrines and from the Treasury room. The 
Judge has held that the appellants are answerable for items of propertv 
Nos. 7, 10, 21, 1 of 27 or 49, 51, 2, 3, 5, 4, 1 and a gold pot and the 
nnamg is questioned in appeal as regards each of the items. 

As to item No. 7, it is a jewel called Madura Pandiya padakam of 
Ns. 750 in value. The Judge has found that it existed in 1872, and has 
presumed that it continued to exist until the date of Exhibit VI. He relied 
on Exhibit CIO, and the appellants’ contention was that such a jewel never 
existed. It is in evidence that the Treasury room is opened at least twice 
a year and that, jewels are taken out for use during the annual festivals. 
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1890 The lists marked G series were found inside the Treasury room by the 
March 17. Commissioner, and they purport to be authenticated by the signature of 
— Podumanishiyan or common friend, and they contain information as to 
Appel- the condition of the jewels on the dates to which the entries refer. CIO- 
LATE and C9 contain two entries regarding this jewel, and there is also the 
Civil, evidence of plaintiffs’ witnesses 14 and 21. We cannot say that the 

- decision of the Judge as to this item of property is incorrect. 

.14 M. 103. The next item is No. 10, which is described as Virappa Nayakan 

diamond padakam of Rs. 1,000 value. The appellants say that it is the 
same as item No. 49 in the Commissioner’s list C8, which is described as 
consisting of diamonds and rubies. The Judge refused to accept the appel¬ 
lants’ statement for two reasons, viz., (i) CIO mentions no rubies, and 
the appellants did not offer this explanation when the Commissioner 
prepared C8, in which this jewel was entered as missing and which they 
signed. Though they allege that the Commissioner did not note their 
explanation, they omitted to examine him on the point, and the 
appellants’ witnesses Nos. 1 and 15, to whose evidence our atten¬ 
tion is drawn, do not identify it as No. 49. There is the evidence 
of the respondents’ 14th witness that such a jewel [116] was in existence 
as shown by CIO. We consider that the Judge has come to a correct 
conclusion. 

We may here observe that the endeavour on the part of the appellants 
to identify these items of property save the gold pot with property found 
in the Treasury room is probably an afterthought. The respondents 
stated, in paragraph 6 of the plaint, that the items, save the gold pot, were 
all in the shrines in appellants’ charge when Exhibit Vlwas executed, and 
that they were not to be found there on the date of the plaint, and the 
appellants contended that the items were not in the shrines in paragraph 
8 of their written statement. Issues were taken as to whether they were 
in the shrines or not, and the respondents’ witnesses deposed that they 
were in the shrines in appellants’ charge, and after they closed their case, 
the appellants tried to identify them with some of the items of property 
entered in the Commissioner’s list as found in the Astantram. Their first 
witness was the only one who deposed to the identity. They produced 
two lists before the Commissioner of jewels in the shrines, and, though 
these items were not mentioned in those lists, they did not then say that 
they would be found in the Treasury room. These facts raise a pre¬ 
sumption that the attempt to indentifv them with articles in the Treasury 

room was an afterthought, and it is in favor of the conclusion arrived at by 
the Judge. 

The next item in dispute is 21 described as Mahalakshmi padakam 
set with rubies and of Rs. 1,000 value. The Judge has discredited the 
appellants statement that it was identical with item No. 57 in the Com¬ 
missioner s list, and has assigned satisfactory reasons for his opinion. 
The suggestion that it may be that the jewel derived its name from the 
name of the donor and not from the figure of the image of Mahalakshmi 
upon it rests on no reliable evidence, and appears to be an ingenious 
conjecture. As to the item which is said to be one of item 27 or 49 CIO 
and respondents witnesses prove it, and no grounds are shown for dis¬ 
turbing the finding. As to item No. 51, there is evidence that two nose- 
ornaments existed in 1872, and that only one is now forthcoming. 
There is the evidence in its support of the respondents’ 7th witness, 
"ho belongs to neither faction. As to item 3 2 and 3, which are of 
Rs. 3,000 value, the appellants admitted that they existed, but alleged that 
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of the major faction 

took them for use during the consecration cera-[117]mony of the 
shrine oaUed Mukkurini Pillayar Covil, but never returned them. 
7 q i^ aS i o^ 8nie ^ ° D Another S ^ 8 - Appellants witnesses 1, 2, 3, 4, 6, 

a * o Ti 0,1 !? 15 gave 0vi<3ence for them, and respondents’ witnesses 
.* fl, 25 and 27 contradicted them. The Judge has con¬ 

sidered the evidence, and we see no sufficient reason to say'chat he was 
m error in declining to accept the evidence for the appellants as satisfac¬ 
tory. As to items 5 and 41, the appellants’ contention was that they 
were lost when the car of the temple fell down with the idol in it in Janu¬ 
ary 1882. Here again there was conflicting evidence, but the respondents’ 
22nd witness, a member of the family of the donor of item No. 5, swore 
that he saw the ornament on the idol some three years after 1882*. There 
was no complaint made of the loss of the jewel at the time of the accident. 
We do not chink that the Judge was wrong in giving credit to the evidence 
for the respondents in preference to that of the appellants. As regards item 
No. 41, the respondents’ 6th witness, the brother of the donor of the jewel, 
says that he saw it in the temple about fifteen or sixteen months before 

he gave his evidence in February 1888 and the Judge relied upon his 
evidence. 

The next item of property is a gold pot of Rs. 5,000 in value. The 
appellants’ contention was that it was damaged and, therefore, it was 
given to the Chettv in order that it might be melted and that the gold 
might be used for gilding the vahanams or vehicles which the Chetty was 
making for use during temple processions. Here again, there was a con¬ 
tradictory evidence of witnesses, plaintiffs’ witnesses Nos. 3, 5, 10, 12, 
14, 15, 16, 19 and 20 on the one side, and defendants’ witnesses Nos. 

1, 2, 3, 4, 5, 10 and 12 on the other side. The 28th witness, who was 
Chitambara Chetty’s agent and superintended the making of the vahanams, 
denied that the gold pot was given as alleged by the minor faction. 
Having regard to the quantity of gold required for gilding the vahanams, 
the evidence of the witnesses for the minor faction was open to doubt. 
We may also observe that the Chetty, who was spending soveral lakhs 
of rupees on the temple, would hardly accept the gold pot used for pouring 
water on the principal idol as a contribution from the Diksbadars for 
gilding vahanams. Nor is it explained to our satisfaction how the gold 
pot, which was made in 1859, and which was in use only on special occa¬ 
sions in the temple, came to be so damaged as to induce the Diksbadars to 
L118J consent to its being broken up instead of its being repaired. The 
probabilities of the case appear to us clearly to point to the conclusion to 
which the Judge has come upon the conflicting evidence. There is also 
reliable positive evidence in its support. Among the witnesses, there are 
several independent persons of respectability who saw the gold pot in the 
temple in 1886 and subsequently. We may refer to the 3rd witness, 
Inspector of Police, who saw it in 1886 ; to the 16bh witness, the Taluk 
Sheristadar, who saw it in use in 1882 or 1885 ; to the 15th witness a 
Head Constable; to the 10th witness, who is the agent of the Pandara 
Sannadi at Tiruvadufcorai, and who 9aw it in use till 1885; and to the 
20bh witness who is the agent of the donor and who saw it in use until 
two years before suit. 

. As to the value of the property lost, the respondents’ 29bh witness 
gives general evidence and there is, besides the evidence of the 20th wit¬ 
ness as to the gold pot, of the 7th witness as to item No. 51, of the 22nd 
witness as to item No. 5, and of the 18bh witness as to item No. 2. The 
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1890 appellants did not deny the correctness of the value in their written 
March 17. statement. We are not prepared to attach weight to the objection taken 

-to the estimated value of the property missing. 

Appel- The only question which remains to be considered is as to the decree 

LATE that has been passed. The suit was in its nature punitive but, having 
CIVIL, regard to the acts of misfeasance and to the appellants’ conduct in connec- 

-tion with the loss of temple property, the Judge has dealt with the appel- 

11 M. 103. lants rather leniently. It is urged that the Nattukottai Chetty pays the 

expenses of the litigation and that the suit was vindictive. But, consider¬ 
ing the facts proved against the appellants specially, and against the minor 
faction generally, we cannot say that the conduct of the former did not 
richly meric the punishmont that has been inflicted upon them. It is 
argued that the Judge was not authorized by Act XX of 1863 to deprive 
them of their right of puja in the temple. According to the usage of 
the institucion, it is appurtenant to their status as dharmakartas and 
the interests of the temple would be but inadequately protected if the two 
rights were severed for their benefit. We consider, however, that, in 
its present form, the decree is open to amendment so far as it leaves 
the period of suspension indefinite. We shall, therefore, amend it by 
directing that the suspension be withdrawn, if the appellants file an under- 
[119] taking with two sureties in the amount of Rs. 2,000 each that they 
will duly conform to the decision of the majority of Dikshadars recorded 
at a general meeting duly convened in all matters connected with the repair 
of the temple, and with the management of its affairs, and to the usage 
of th« temple as to the leasing out of the general offerings, and the 
custody and preservation of its property, and confirm the decree in other 
respects. As the appeal has substantially failed, the appellants will pay 
the respondents’ costs in this Court. We direct also that the undertaking 
do include restoration of so much of the property found to be missing or 
its value, as cannot be recovered in execution. The sureties must be 
approved by the District Judge. 

In Appeal No. 159 of 1888.—In this appeal it is argued for the plain¬ 
tiffs that the Judge was in error in not dismissing the defendants Nos. 1 
to 5 and in exonerating defendants Nos. 6 to 8 even from liability for 
suspension. The appellants’ pleader states at the hearing that he does 
not press the appeal against the eighth defendant and the appeal is dismissed 
as against him with costs. 

As regards defendants Nos. 1 to 5, the Judge has considered what 
punishment would be adequate and has apparently adjusted it with refer¬ 
ence to the protection due to the interest of the institution. We consider 
that the terms we have imposed are also sufficient to prevent the recur¬ 
rence of the party quarrel. The Judge has taken into consideration the 
loss of the right of puja and of the right to other emoluments which 
dismissal is likely to entail. 

In connection with the obstruction to the necessary repair of the 
temple, the acts of misfeasance are excesses in the assertion of a supposed 
legal right. Though their conduct in connection with the loss of temple 
property is certainly serious, two of them are held liable as guarantors 
and it is not clearly established which of the other three took away the 
property, though their joint civil liability for its loss is made out. There 

is also the fact that they are only five out of upwards of about 250 trustees 
belonging to the temple. 

We do not, therefore, consider it necessary under the special circum¬ 
stances of this case to direct their dismissal. 
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So far, however, as defendant No. 6 is concerned, he obstructed the 
leasing of the offerings in 1882 and stabbed some of the [120] members of 
the major faction and the Judge himself finds that his special connection 
with the obstruction is proved. 

Again, he was specially connected with the obstruction caused to the 
repair of the temple. He was one of the plaintiffs in original suit No. 16 
of 1885 and one of the five who took Exhibit VI on behalf of the minor 
faction. 

The only circumstances in his favour are that no special connection is 
proved against him with the loss of temple property. But it appears from 
the evidence of the Commissioner that he was one of those who objected 
to the Treasury room being opened and to its contents being examined. 
In a punitive action like this, in which a whole faction consisting of a 
large number of persons is passively concerned, we are inclined to agree 
with the Judge that the interests of the temple do nob require that all 
should be punished and that they would he sufficiently protected, if those 
who took an active part were punished. But applying tins principle, we 
are unable to hold that- defendant No. 6 was not liable to be suspended 
together with defendants Nos. 1 to 5. 

We snail, therefore, set aside the decree so far as it - xonmabes him 
from liability for suspension and directs that his costs he pai • »ut of temple 
funds and decree 1 lstead that defendant No. 6 also he u aided in the 
same manner and subject to the same conditions save as to liabilities to 
restore the temple property found to be missing and as to Hio withdrawal 
of the suspension ts defendants Nos. 1 to 5 are, and fcnao no do bear his 
own costs in the District Court and pay the appellants pi oi'Ortionate costs 
in this Court. The appeal against respondent No. 7 is dismissed with 
costs as it is not pressed. 

The appeal is also dismissed so far as defendants Nos. 1 to 5 are con¬ 
cerned but under the circumstances without costs. 


14 M. 121 = 2 Weir 7. 

[121] APPELLATE CRIMINAL. 

Before Mr. Justice Handley and Mr. Justice Weir. 


Queen-Empress o. Budara Janni.' [15th and 23rd September, 1890.] 

Criminal Procedure Code.Section -l-betters Patent. Section 28 -Scheduled District* Act 
—Act XIV of 1874 notifications under —Agency tracts, jurisdiction of High Court 
over-Agency Rules -Act XXIV of 1839 (Madras), Section 3. 

The High Court set aside a conviction by the Agent to the Governor in 
Viza^apuam on a charge of culpable homicide not amounting to murder, and 
directed that . he accused be tried in the Sessions Court a' V.zagaparam on a 
charge of murd.-r The accused was tried accordingly, and wa convicted of mur¬ 
der, and he appealed to the High Court. The Agency tract of V.zagapatam is a 
scheduled district under Act XIV of 1874, and the Governor m Council extended 
the operation of the Criminal Procedure C °J e ol 1861 to n, by a noffication 
made under that Act in 1862. In 1863 the Governor in Council, by notifica¬ 
tion under Madras Act XXIV ot 1839, constituted the Agent a Sessions Judge 
under the Criminal Procedure Code : 

Held, that the High Court had jurisdiction to direct that the aooused be tried 

by the Sesuous Judge under the provisions both of the Letters Patent and of 

the Criminal Procedure Code. _ 
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1890 Appeal against a conviction and sentence by H. R. Farmer, Sessions 

Sep. 23 . Judge of Vizagapatam, in Sessions Case No. 9 of 1890. 

— The facts for the purposes of this report appear from the following 

Appel- judgment. 

LATE Mr. Wedderburn, for the Crown. 

Criminal. JUDGMENT. 

14 M. 121= T o appellant, Budara Janni, has been convicted of murder by the 

2 Weir 7. Sessions Court of Vizagapatam, and has been sentenced to transportation 
forlif-. 

]» Sessions Case No, 18 of 1889 the appellant, oo the same facts, was 
convicted by the Agent to the Governor in Vizagapatam of the offence of 
culpable homicide not amounting to murder, but this Court, being of opinion 
that the facts proved pointed clearly to the offence of murder, set aside, by 
its order in criminal appeal No. 13 of 1890 and criminal revision case 
No. 150 of 1890, dated 30th April 1890, the conviction for the offence of 
culpable [122] homicide not amounting to murder, and directed that the 
accused should he re-tried for the offence of murder, and the Court further 
directed that the re-trial should take place before the Sessions Court of 
Vizagapatam. 

The appellant has been re-tried accordingly by the Sessions Court 
of Vizagapatam with the result already stated. 

The Agent to the Governor in Vizagapatam (through the Government 
Pleader) now takes the objection that the order of this Court, dated 30th 
April last directing the re-trial of the appellant before a Court other than 
the Court of the Ageut to the Governor was made without jurisdiction. 

The appellant himself objected at the re-trial to the jurisdiction of 
the Sessions Court of VizagaDatam, but, in his grounds of appeal to this 
Court, he does not repeat the objection. Tbe objection before us having 
been taken by the Agent, who is the local representative of Government, 
and, having been urged through the Government Pleader, it becomes 
necessary to consider fully the grounds of objection put forward. 

The argument of the Government Pleader in support of the objection 
to the jurisdiction may be summarized as follows :— 

Under Madras Act XXIVof 1839, Section 3, the Agents to the Governor 
in Vizagapatam and Ganjam have special jurisdiction within the limits of 
the Agency tracts in respect of the administration of criminal justice, and, 
in the exercise of this jurisdiction, they are to be guided by such rules as the 
Government of Madras may prescribe, and the authority the Agent is to 
exercise in criminal trials, as well as the cases he is to submit for the deci¬ 
sion of the Faujdari Adalut (High Court), are. under Section 4 of the same 
Act, made subject to definition by the Government of Madras. This enact¬ 
ment created a special jurisdiction and a snecial procedure. In 1862, the 
first Code of Criminal Procedure (Act XXV of 1861) came into force, but 
in that Code it was provided by Section 445 that the Act should not take 
effect in any part of the territories in British India not subject to the 
general regulations of Bengal, Madras or Bombay, until the same should 
be extended thereto by the Governor-General of India in Council or by the 
Local Government to which such territory was subordinate, and until 
such extension should have been notified in the gazette. No notice 
extending tbe Criminal Procedure Code, as contemplated in Section 445 of 
[123] Act XXV of 1861 to the Agency tracts, would appear to have been 
issued by the Government of Madras so far as could be ascertained. This 
link of the argument was, as will afterwards be seen, found to be 
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^ he f A a . cfc wa A 8 nofc « however, ascertained until after the argu- 
“f had closed. After Act XXV of 1861, came the Criminal Procedure 

This Code iQ ***** 2 preserved any 
spernal procedure at that time existing, and the Code of Criminal Pro¬ 
cedure now in force fAot X of 1882), by virtue of Section 1, preserves all 
existing instances of special jurisdiction or of special forms of procedure 
prescribed by law. Such being the case, the special and exclusive juris¬ 
diction relating to the administration of criminal justice in the Agency 
tracts conferred by the Act of 1839 must be held to be still subsisting, 
and the H^h Court had accordingly no authority, by its order of 30th 
April last, to direct that the re-trial of the appellant should be held before 
a Court other than the Court which, under the Act of 1839, exer¬ 
cises special and exclusive jurisdiction over the Agency tracts of the 
district of Vizagapatam. 


The argument thus stated appears to us, on examination and apart 

from the erroneous statement of fact already noticed, not to be well- 
founded. 

The question, whether the order made by us, under date the 30th 
April last, was an order which it was within our competence to make, 
does not, for reasons which will afterwards appear, depend solely on 
whether the Code of Criminal Procedure is applicable in the Agency 
tracts. It must first be seen, however, whether the Code does apply to 
such tracts. The Agency tracts of Ganjam and Vizagapatam have, by an 
enactment of 1874 (Act XIV of 1874), been included in the scheduled”dis- 
tricts of the Madras Presidency, and the case of Queen-Em,press v. Cheria 
Koya { 1), recently decided, is authority for the position that the Code of 
Criminal Procedure is not excluded from operation in a scheduled district 
by the mere fact of the district being declared to be a scheduled district. 
The case of Queen-Empress v. Cheria Koya (1), which related to the Lacca¬ 
dive Islands, differed from the case now before us in this respect that, in 
the former case, there was no question of an established jurisdiction and 
procedure then existing under a special local law and conflicting possibly 
[124] with the general jurisdiction and procedure prescribed in the Code 
of Criminal Procedure. This, however, was, on the coming into force of 
the Criminal Procedure Code of 1861, the state of affairs in the Agency 
tracts of Ganjam and Vizagapatam, and if the Local Government had not, 
as it will be seen they have, in the clearest manner indicated their in¬ 
tention to supersede and withdraw the special jurisdiction and procedure 
then existing and to introduce in its place the jurisdiction and procedure 
defined in the Code of Criminal Procedure, we should be forced to conclude 
that the special jurisdiction and procedure continued, notwithstanding the 
circumstance that the Agency tracts were declared to be scheduled districts 
by Act XIV of 1874. 

We have ascertained, however, that the Government of Madras by 
notifications dated 29th January and 17th February 1862, notified under 
Section 445 of the then Code of Criminal Procedure (Act XXV of 1861), 
that the Act was extended to the Agency tracts of Ganjam and Vizaga¬ 
patam with effect from the 20bh February and 20th March 1862 
respectively. 

It has also been ascertained that early in the following year, the 
then Agent to the Governor in Ganjam obtained an order from the Govern¬ 
ment of Madras cancelling the rules for the administration of criminal 
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1890 justice framed under Act XXIV of 1839 on the ground that the same were 
Sep. 23. inconsistent with the provisions of the Code and must be considered to 

- have been superseded by that enactment, the operation of which had 

Appel- been extended to the Agency tracts. The order made by the Madras 
LATE Government on the question submitted to them by the Agent (through the 
CRIMINAL. High Court) is dated 6th January 1863, and is in the following terms :— 

- “ Under the authority vested in him by Section 4, Act XXIV of 1839, His 

14 M. 121 = “ Excellency the Governor in Council cancels so much of the revised 
Weir 7. “ Agency rules sanctioned by the Government in their Proceedings of the 
24th July 1860 as relates to criminal justice and authorizes the Agents 
“ in Ganjam and Vizagapatam, respectively, to exercise the powers of a 
Sessions Judge in addition to those belonging to a Magistrate of a dis- 
“ trict under the Code of Criminal Procedure.” 

The effect of this order was to withdraw the rules theretofore 
regulating the administration of criminal justice in the Agencies, 
to constitute the Agent a Sessions Judge under the Code of Cri¬ 
minal Procedure, and to substitute for the rules then in force [125] 
ah the rules and conditions under which Sessions Judges exercise the 
powers conferred on them by the Code oi Criminal Procedure. The rules 
and conditions of the Code of Criminal Procedure render the proceedings 
of Sessions Courts subject to the powers of the High Court as a Court of 
Appeal and of Revision, and it is not disputed that the order of this 
Court, which the Agent now contests, was an order which could lawfully 
be made by the High Court in the exercise of its powers as a Court of 
Appeal and of Revision (Sections 439 and 423, Criminal Procedure Code). 

On the ground, therefore, that the Criminal Procedure Code is in force 
in the Agency tracts of Ganjam and Vizagapatam, we mu9t hold that 
the objection taken by the appellant and by the Agent to the jurisdiction 
cannot be sustained. 

It has, however, already been intimated that the jurisdiction of 
this Court to make the order, to whidh objection has been taken, does not 
re9t solely on the circumstance of the Code of Criminal Procedure being in 
force in the Agency tracts. Even if the Code of Criminal Procedure had 
not been shown to be in force in these tracts, it appears to us that the 
order could be supported under the powders conferred in the Letters Patent 
of the High Court. The Letters Patent, by express terms in Section 28, 
confer, on the High Court, unrestricted power to transfer criminal cases 
or appeals from any one Court to any other Court of equal or superior 
jurisdiction. 

On the grounds stated, therefore, it appears to us that the objection 
to the jurisdiction of the High Court to make the order, dated 30th April 
last, must fail. 

On the merits, w T e are satisfied that there are no grounds for question¬ 
ing that the appellant has been rightly convicted of the offence of murder. 

The two individuals, whom the accused is clearly proved to have 
stabbed, had given him absolutely no provocation beyond interfering to 
prevent violence to others, and the plea of drunkenness, even if it were 
clearly established by the evidence, which it is not, cannot avail the 
prisoner. 

The sentence, which the Sessions Judge passed on the appellant, viz. r 
transportation for life, was the only alternative to a sentence of death. 

We confirm the sentence and dismiss the appeal. 
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[126] APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayj/cir and Mr. Justice Best. 

Queen-Empress v. Tirakadu and others.* [3rd October, 1890.] 

Penal Code—Act XLV of I860, Sections 141, 113—Unlawful assembly —Assertion 
of right. 

One of two village factious objected to the other passing in procession over a 
vaoant pieoe of ground in the main street of the vil'.ago. An injunction pro- 
hioitiug the procession was obtained in the Court of the District Munsif on 20th 
March On 11th May a procession was formed and approached the ground in 
question. Forty six members of the first named faction wero assembled there 
to prevent the procession by force : the police ordered them to disperse : this 
order haviug been neglected the police prevailed ou other faction to abandon the 
procession : 

Held, that the per-ons who did noc disperse on being ordered to do so were 
guilty of the offence of being members of an unlawful assembly. 

[R., U.B.R. 1905, 2nd Qr. Penal Code. p. 21.] 

APPEAL by Government against the judgment of acquittal pro¬ 
nounced by W. C. Holmes, Sessions Judge of Bellarv, in criminal appeal 
No. 27 of 1890, setting aside the conviction and sentence of E. S. Latfan, 
District Magistrate of Bellarv. 

The accused, before the District Magistrate, were 46 in number, and 
they were charged under Penal Code, Sections 143, 144 and 145. The 
District Magistrate convicted 42 of the accused, of whom 4 appealed to the 
Sessions Court, which reversed the conviction. 

The facts of the case wore stated by the Sessions Judge as follows:— 

“ The appellants have been convicted of being members of an unlaw- 
“ ful assembly, the first under Sections 143 and 145, and the others under 
“ Sections 144 and 145, Indian Penal Code. 

“ There does not seem to be much doubt about the main facts in the 
case. It appears tbat in the village of Kumalapuram there are several 
“ divisions of Bois, and tbat between two of the divisions there has for 
" some years been a dispute as to the route tbat one of the divisions—the 
“ Manmatakeri divison—should follow when on the day succeeding their 
" new year’s day they leave the village in procession on their way to hunt 
" in the adjoining hills: the other division, the [127] Chavidikeri divi- 
“ sion, objects to their passing over a piece of ground called Hemagi Ukka- 
11 dam and contends that they should go further on down the main street 
“ before turning to go to the hills. 

“ In 1888, the Manmatakeri Bois did not carry out their procession. 

“ In 1889, the Head Assistant Magistrate prohibited the procession under 
“ Section 144, Criminal Procedure Code. This year before the 21st March, 

“ the Ugadi or new year's day of the Bois, in consequence of the represen- 
“ fcations of the Police Inspector, nine of the chief men of the Chavidikeri 
Bois were bound over by the Head Assistant Magistrate to keep the 
“ peace. This was done on the 15th March. On the 18th March the 
“ Chavidikeri Bois in a civil suit that they filed to obatin an injunc- 
“ tion preventing the Manmatakeri Bois from taking the procession by 
“ the Hemagiri Ukkadam, presented a petition under Section 493, Civil 
Procedure Code, for a temporary injunction till the final disposal of 
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1890 “ the suit. On the 20th March the District Munsif passed the following 

Oct. 3. “ order on the petition. 

- “ Defendants, all of them, served in person. None present. Two 

APPEL- “ witnesses sworn for petitioner. I do not see why an injunction should 
LATE “ not issue especially as there appear to have been prior attempts made 

Criminal. “ by defendants to hold a similar procession successfully resisted by 

- “ the plaintiffs. Injunction to issue returnable on 28-3-90. 

14 M. 126 = “On the 21st March, it appears some of the Chavidikeri Bois 
1 Weir 59. “ presented a petition to the District Magistrate for an order under 

Section 144, Criminal Procedure Code, prohibiting the holding, of the 

“ procession by the Manmatakeri Bois. This wa.s, it would appear, 

“ refused, but on the 22nd March, the day after Ugadi, the Taluk 
Magistrate apparently because the injunction of the Civil Court was 
“ produced before him, verbally prohibited the procession and it was not 
“ held. 

“ On the 2nd May, the Acting Head Assistant Magistrate gave an 
“ endorsement on a petition presented by two persons, persumably Man- 
" matakeri Bois, asking that the Police Inspector should strengthen the 
“ Police force on the 10th May as they were willing to go in procession 
“ on that day. The endorsement ran as follows :— 

The Inspector of Police, Hospett, will strengthen the Police force 
on the 10th instaut. He will be at Kamalapur on the said date.’ 

“ The Police Inspector was at Kamalapur on the 10th, but the ex¬ 
pected increase in the number of constables had not arrived and the 
^ procession did not take place and the Manmatakeri Bois said they would 
“ go the next day. 

“On the 11th, at about noon, some 60 or 100 of the Manmatakeri 
“ Bois formed their procession and seemed to have proceeded a’short dis¬ 
tance on their way down the main street. In the meantime, not far off, 
some 60 or 100 of the Chavidikeri Bois assembled on the Hemagiri 
Ukkadam. It is alleged that they had sticks and that three of them had 
1 daggers, but at any rate there can be no doubt whatever that the crowd 
“ was determined to forcibly prevent the Manmatakeri Bois’ procession 
“ from leaving the village by passing over the Hemagiri Ukkadam. 

“ There can be just as little doubt that the Chavidikeri Bois had no 
1 intention whatever of doing anything else except obstructing the passage 
“ of the procession that way. This is clearly shown by their conduct 
“ after the Police Inspector came up. The Chavidikeri Bois would not 
‘ obey his order to leave. He then fired in the air, and then fired 
with buck shot at the legs of one of the men in the crowd and wounded 
“ him. The wounded man was carried off and the crowd [128] re- 
“ mained where they were and made no attack on the Police or on the 
“ Manmatakeri Bois. 

“ The only other question of fact that appears necessary to refer to is 
“ the nature of this piece of ground Hemagiri Ukkadam. It is a vacant 
“ piece of ground about 15 yards across in the main street of the village 
with houses of Chavidikeri Bois on each side of it. It was used for 
“ rubbish heaps and for stacking straw till some 10 years or so ago. 
" Then there was a foot-path across the land. After the rubbish heaps 
‘ and straw ricks were ordered to be removed, carts were taken across the 
“ land and it was used for traffic generally. The Lower Court has held 
(i that, whatever may have been the case many years ago, it is not now 
“ Private property. The land would appear to be a vacant piece of village 
site used as a short cut to get out of the village. 
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( 1° this appeal it is contended that the facts proved do not constitute 

t an offence. In the Lower Court and here the right of self-defence was 
t pleaded, but this is obviously untenable. In the appeal tbe main 
t contention was f hat the appellants were not members of an unlawful 
t assembly as defined in Section 141 of the Indian Penal Code. Their 
t common object do 'S not come, it is contended, under the first class of 
i objects in the section because the object of the assembly was not to 
overawe the Police Inspector in the exercise of his lawful power, as he 
| had no lawful authority to assist the Manmatakeri Bois in holding a 
prooession which had been prohibited by the injunction of a Civil Court. 
The fifth class of objects of the section does not cover the case because 
the object of the assembly was not to compel the Manmatakeri Bois ' to 
omit to do ’ what they were ‘ legally entitled to do ’ ; tbe object wa9 to 
compel them to omit to do what they had been prohibited by the 
injunction of a competent Civil Court from doing. These, it is contended 
are the only two paragraphs of the section that can be held to apply to 
‘the case. The Public Prosecutor, on the other hand, contends that the 
‘case comes under the fourth class of objects as the object was to enforce 
“ a right or supposed right. ” 

The following authorities were cited by the Sessions Judge: Skunkur 
Singh v. Burmah Mahto (l) : Proceedings of the Madras High Court, 
dated 10th August 1869 (2) ; Proceedings of the Madras High Court, 
dated 16th November 1869 (3) ; Proceedings of the Madras High Court, 
dated 8th January 1873 (4)— Queen v. Narain (5) ; Appavu v. The 
Queen (6) ; Peary Mohun Sircar v. The Empress (7); Russell on Crimes, 
ed. 5, Vol. I, p. 373. 

The Government preferred this appeal. 

The Government Pleader and Public Prosecutor (Mr. Powell), for tbe 
Crown. 

Ramachandra Ran , for accused. 

JUDGMENT. 

MurTUSAMI Ayyar, J.—There are two divisions of Bois in the 
village of Kamalapuram in the District of Bellarv, and they used 
[129] to go in procession on the new year’s day to hunt in the hills 
adjoining the village. For some time past, the Chavidikeri Bois objected 
to their rivals, the Manmatakeri Bois, passing in procession over a piece 
of ground called Hemagiri Ukkadam. That piece of ground is found not 
to be private property, but to form part of the vacant village site ordina¬ 
rily used as a short cut to get out of the village. On the 11th May last, 
about 60 or 100 of the Manmatakeri Bois formed a procession and pro¬ 
ceeded a short distance down the main street. In the meantime some 
60 or 100 of the Chavidikeri Bois assembled on the Hemagiri Ukkadam 
and there is no doubt upon the evidence that they did so to forcibly pre¬ 
vent the Manmatakeri Bois passing in procession over that spot The 
Inspector of Police ordered them to disperse, but they did not obey his 
order. He then fired in the air and then fired with buck shot and 
wounded one of the men assembled. The wounded man was earned off, 
but the crowd did not disperse, though they attacked neither the police 
nor the rival faction. Finding that his efforts to d.sperse the crowd were 
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ineffectual, the Inspector prevailed on the Manmatakeri Bois to abandon 

onfu 1 ° feenfc,on of in procession on chat day. It apoaars that on the 
Alth March a temporary injunction is^uei under Section 493, Code of 
Uvil Procedure, in a civil suit instituted by the Chavidikeri Bois was in 
force and that it prohibited the Manmatakeri Bois from going in nroces- 

ClAn Atraw t- U ^ IV T : . . . - . . ° ° 


Appel¬ 
late 

CRIMINAL, sion over the ground in dispute until the disposal of the suit. It is thus 
14 M. 126= tha \ the Manmatakeri Bois endeavoured to go in procession in 

1 Weir 59. ° ° ° rder ° f fcbe Civil Courfc ’ that fche Inspector of Police 

fh.r hnf h f GIr M 1V \T dl ! p f rse ' nst0a l ° ? Preventing their procession and 
ni f0r 16 Ma l n u mafc J ak0rI Bois u ^imately giving up their intention to 
b _ procession on that day at the instance of the Inspector of Police a 
serious not would have ensued. ’ 

the lomZr b li° r T inS faCt3 ’ th6 , A °, tiD “ Distriot Magistrate convicted 

Sect ons llTZl n0w ( b8f 1 0re U3 ' ° f offices punishable under 

under Sectli ud ' Z Zl ° f them a,3 ° of aa oefa ‘ 109 Punishable 
dancers A 144 ba furthel ' firound that they were armed with 

commite e d°nAT e ’ how8vel \ the SlHsions Jud « e a °u*Mered that they 
have now to cen^id 00 •“ 1 “Quitted them. Toe question which we 

acquired bv the 1 / ' S Wn3thel ' UD ° n the abov0 ‘he four parsons 
wlThrm -AT n0t me,nodrs of an unlawful assembly [130] 

Chavidikeri Re? g ° , S . J<!t ' 0D 141 of tl10 Penal Code. The 

in number and Aheir” r “ th e Place in dispute, being about 50 or 100 

procession oTmj rmw ? J0 °A d ?' ng S ° b0iog to fo ™hly obstruct the 

unkwf,O n 1Ianma ' tal! “- 1 B ° 13 . there is no doubt that they formed an 

Code EvonT b V ' aS , D0d iD Clai,se 4 ' Seotioa 441 ' of the India ° Penal 
clearly hJZ* T°? Z? fc .' ,d a3<eul,,1 .V was not unlawful atfirst.it 
disperse Tne inT a {?* r ltbad beon ord ered to disperse and failed to 

Section 14 lATnl.‘°? ln4lcated by the heading of Cnaoter VIII, in which 
the Dublin L 1 user ted, was to constitute certain acts, which endangered 

Mow f 1 P rjihf 0 ,? 611063 Publia Tranquility, but it does not 

prevent-«nmhJ f b ' 81 tba ? a P^son may do what he is entitled to do or 
minol fnr 0t tf fl r domg wbafc be is aoti entitled to do by means of eri- 
must he hsA 1 ' ^ Sh f W ° f P rimiaal f0,0 °' lQ 00,)Sfc ruing Section 141, regard 
the rli»n* o ! d h 0 f ^ y . to tbe S 0neral intention deducible from the.heading of 

o carry t ” totb * Sp3oific mo4e in which the Legislature intended 
sunnlZn , bat ‘, nte “fou-The words in clause 4 “ to enforce a right ora 

one seek ■ in 16 Sb0 f tb . at 16 13 p0rfeotly immaterial whether the act which 
legal nr illec ?T by ‘ he use of crimin al force or show of criminal force is 
ntTlfnree gal ’ tl10 t9 st of or 'mmalitv being the determination to use erimi- 

public °neaof ao ‘ otl »™* e m course of l,w so as to threaten tbe 
HCR Ann 9 ? e f u C ! lfc r WaS bhat • Hollowa y* J -> observed in YII, Madras 
defence whZ'J “j a prO003sloa were actually illegal, it would be no 
In the cte blfn '' be f r USed ' U ? l6S3 tha ‘- ighfc of priyat0 defence arose, 
was prolAiy h n t S 8 k ngh ,' ° T f pnvat0 defaac0 - which was pleaded, 
to be tenable T. “ u"" by 6b « Judge as by the District Magistrate not 
whon I-K , T 118 belng so ’ tbe rem 0ly opoa to the Chavidikeri Bois 

issued tr'thltvi, 0 n' 1 'A °' t0 ™ 3 ° f ^ 

aud »t in seekinl L M ‘ D °T° g ^ PUnishei for 

necessarv r 1 prevent fche acb by assembling to commit a riot, if 

unlawfuU SS emblv t oT t0r ° f P , jll ° 9 wa3 1 further justified in ordering an 

action in omi“i„ e to dlSperS0 v ’ heQ a , rlot was eminent, though his prior 

question or ininSfJ P ^ the rival procession might have been open to 

Shows only that r^rsnn ^ reP ° rt0 , d * 4 Madras H ‘ G - R • App. 65,■ 

Y 6 a P 0rson IQ possession of crops or grain orother property 
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would ba justified in proteoting his possession by the uso of force, if neces- 
1 31] sary, against another who forcibly disturbs that possession in tho 

“ D ““PJf 893 r ! ghfc - BU ‘ iQthaoas9 b0fOTe us the gZnd in d?s 
pute was neitherthe exclusive property of Chavidikeri Bois u or in their 

exclusive possession. On the contrary, it is found to form part of the village 

ing out h of the vnf l m ° DS °g B ° 1S al ' e ent ' tled t0 USS aS a short cut S°- 
keri Bni, W ord ; nar y °°° aS, ° ns - The contention of Chavidi- 

ken Bois was that Manmataken Bois were not entitled to use it for going 

in piooession on the Ugadi day, and the exclusive right asserted bv the 

Mu^i,-: a n d T M ythe latt9r aud paading adjudication h^the^District 

Huns f s Court of Narayanadevarkeri. The present case is therefore not 

forcib v P fetfrbs S it U hnf posse9sion of Private property against one who 
toicibly disturbs it, but it is one in which a right which was disputed and 

pending adjudication in a civil suit, to exclude the Manmatakeri Bois from 

nd 6 to S h ° a f ° 0m , m0n vdlag9 Slte or P ath on a special occasion, was intend¬ 
ed to be enforced, on the ground that the latter had forborne to use it for 

some yeais. The right of protecting possession of property is substantially 

For these reasons, I am of opinion that the order of acquittal cannot 
be supported and that the sentence of the District Magistrate should be 
restored and the unexpired portion of it be carried out. 

■ fl Bbsi J.—-The Acting Sessions Judge concurs with the Magistrate 
in finding that the four persons with whom we are now concerned were 
members of an assembly which had determined to forcibly nrevent the 
Manmataken Bois procession from leaving the village by passing over 
the Hemagm Ukkadam, which is a vacant piece of ground about 15 
yards across in the main street of the village with bouses of Chavidikeri 
Bois on each side of it.” The Judge has also found the ri«ht of self 
defence set up on behalf of the accused to be “ obviously untenable ” 

The question is whether, under these circumstances, he was justified 
in setting aside the conviction of those persons of offences nunishahlo 
under Sections, 143, 144 and 145 of the Penal Code? 

The offence punishable under Section 143 is being a member of an 
unlawful assembly; that under Section 144 is being such [132] member 
armed with anything which, used as a weapon of offence, is likely to 
oause death; and that under Section 145 is the continuing in an 
unlawful assembly “ knowing that such unlawful assembly has been com¬ 
manded in tbe manner prescribed by law to disperse.” 

With reference to this last offence, there can be no doubt that the 
assembly of which these persons continued to be members was called 
upon by the Police Inspector to disperse, but would not do so; and that 
these four persons continued to be members of the assembly notwith¬ 
standing the Inspector’s order to the contrary. 

No doubt, as observed by the Judge, “ the general principle under¬ 
lying Section 141 is indicated by the heading of the chapter of which it is 
the first section, viz.. Of Offences against Public Tranquility .” I am, 
however, unable to accept the subsequent reasoning by which the Judge 
has arrived at the conclusion that the accused in this case are not guilty, 
although their acts were such as must have resulted in a riot, had it not 
been for the forbearance of the opposite party. 

Tbe circumstance that appears to have influnced the Judge in finding 
that the accused in this case were entitled to an acquittal, is the fact 
that they had already instituted a civil suit for an injunction to prevent 
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1890 the Manmatakeri Bois from taking their procession over the Hemagiri 

Oct. 3 Ukkadam, and had in that suit obtained a temporary injunction to 

— the above effect. The Judge’s argument is that the accused are entitled 
Appel- to an acauittal, because the Manmatakeri Bois were acting illegally in 

late attempting to pass over the place in question and because the Inspector 
CRIMINAL. also acted illegally in directing the accused to disperse in order to allow 

— of the Manmatakeri Bois so passing. But as remarked by Holloway, J., 

14 M. 126 = j n th 0 case reported in VII, Madras H. C. R-, App. 35, the fact of the 

1 Weir 59. illegality of the act of the opponents of the accused is wholly immaterial 

“unless it brings itself within the category of those in which self-defence 
is permitted and, as already observed, the Judge has himself found 
that the plea of self-defence is, in the present case, obviously 
untenable.” Most, if not all the authorities referred to and relied on by 
the Judge in support of this finding in favour of the accused are cases in 
which the accused acted in defence of property or person. 

[133] The assembly of the accused in the present case was unlawful, 
because its object was to enforce a right or supposed right by show of 
criminal force. 

The Judge’s order of acquittal must therefore be set aside and the 
finding and sentence of the District Magistrate restored and the incomplete 
sentences carried out. 


14 M. 133. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best . 

SUBBARAYALU ( Creditor No. 3) Appellant v. ROWLANDSON 
AND OTHERS ( Debtors Nos. 44. 46, 102 and 103) Respondents.*' 

[10th and 28th October, 1890.] 

Insolvent Act— 11 and 12 Vic., Chapter 21, Sections 40, 73 — Commission—Cessor of 
interest on filing of petition. 

By a document styled an “ agreement of commission ” the executant acknow¬ 
ledged the receipt of a loan and bound himself to pay commission thereon at the 
rate of 10 per cent, per month and to repay the principal in two years and nine 
months. It appeared that the so-called commission was in the nature of interest, 
and was fixed at a high rate, because the debtor was expected to obtain the lease 
of a forest and to derive large profits therefrom. The debtor filed his petition 
in the Insovency Court on 1st September 1884 : 

Held, that the creditor was not entitled to a dividend in respect of commission 
claimed to have accrued due after that date. 

[R., 112 P.L.R. 1913 = 92 P.W.R, 1913.] 

Appeal against an order made by the Chief Justice, sitting as Com¬ 
missioner of the Insolvency Court, in insolvent case No. 136 of 1884. 

The facts of this case appear sufficiently for the purposes of this 
report from the following judgments :— 

Mahadeva Ayyar , for appellant. 

Mr. W. Grant, for respondent No. 1 (the Official Assignee). 
Parthasaradhi Ayyangar, for respondents Nos. 3 and 4. 

Gopalacharlu, for respondent No. 6. 


* Appeal No. 19 of 1890. 
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JUDGMENTS. 


MUTTUSAMI Ay VAR, J. —This is an appeal from an order made on the 
4fch August last in insolvent case No. L36 of 1884 in regard [134] to the 
appellant’s claim to dividend and t he directions given to the Official Assignee 
on his application. One Shunmuga Mudaly of Conjeeveram, an insolvent 
debtor at Madras, filed his petition and schedule on 1st September 1884, 
and in the latter the appellant was entered as creditor No. 3 for R*. 1,300 
and commission due under a bond, dated the 19th March 18H3. By 
this document the insolvent agreed to repay Rs. 1,300, which he borrowed, 
before the end of 1885, and, in the meantime, to pay commission t,hereon 
at 10 per cent, per mensem. There is no dispute as to the appellant’s 
claim to be admitted to dividend on Rs. 1,300, the principal debt, and 
on Rs. 2,262 commission due at 10 per cent, per mensem up to 1st Sen- 
tember 1884, the data on which the insolvent filed his petition and schedule. 
But the appellant contended in his affidavits, dated 2nd May 1889, 
and 11th April 1890. that he was entitled to dividend also on the commis¬ 
sion which he claimed from date of the filing of the schedule until date of 
payment. The main question for decision was whether this contention 
was tenable. He alleged, further, that for the purpose of satisfying his 
claim in full, (i) that an arrangement made with respondents Nos. 3 and 4, 
two of the insolvent’s debtors, in the nature of a composition, ought to 
be set aside, and that the Official Assignee should be directed to make 
further collections from the insolvent’s debtors, (ii) that two sums of 
Rs. 1,200 and Rs. 3,000 ought to be treated in addition to Rs. 12,000 as 
part of the insolvent’s estate, (iii) that the costs allowed to the attorneys of 
the Official Assignee in connection with the arrangement made with res¬ 
pondents Nos. 3 and 4 should not be debited to that estate, and (iv; that 
an inquiry ought to be made as to the extent to which the claims of 
creditors Nos. 1, 12, 17, 20 and 2i had been satisfied out of Court by the 
sale of mortgaged property and the residue actually due to them ascer¬ 
tained and admitted to dividend. 

The Official Assignee resisted the appellant’s claim and urged that 
the bond of 19th March 1883 being engrossed on a stamp of 7% rupees 
value, the appellant was not entitled to recover under it more than 

Rs. 1,500. 



By the order dated the 4th August last, the learned Chief Justice 
disallowed the appellant’9 claim to subsequent commission and directed 
that dividend be paid to him only on Rs. 1,300 and on Rs. 2,252 com¬ 
mission due to him up to 1st Seotember 1884, [135] and on Rs. 855-9-0, 
the taxed costs of his motion. As regards the Official Assignee’s conten¬ 
tion that no more than Rs. 1,500 was recoverable by the appellant, the 
learned Chief Justice reserved to the former the right to raise the question 
if the insolvent preferred an appeal from his order. As to the sum of 
Rs. 1,000 paid to the Official Assignee by Mr. Laing under an order of 
the Full Bench, dated the 21st January 1890, it was directed that the 
amount be not distributed until further orders. Hence this appeal. 

[His Lordships here stated the effect; of various orders made in this 
insolvency which are nob necessary to be explained for the purposes of 
this report, and proceeded as follows]:— 

The first contention in appeal is that the appellant is entitled to 
dividend, not only on Rs. 3,562, but also on the subsequent commission ; 

but the general rule in bankruptcy is that interest ceases at the date of 
the bankruptcy, and there shall be no proof for interest subsequent to 
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1890 that date. Lord Justice James refers to the rule as well established in 

Oct. 28. re Savin (l) which was decided in 1872, and held, in that case, that even 

- a secured creditor, who sought to prove his claim for a deficiency was 

APPEL- bound to apply the sale-proceeds of his security in payment of principal 

LATE and interest up to the date of bankruptcy and up to that date only. 

P T T 7 TT There is hardly any room for doubt that the same rule is applicable under 

_ ' the Insolvency Act in India, and Section 40 of 11 and 12 Vic., Cap. 21, 

14 M. 138. places the claims which a creditor in insolvency may prove on the same 

footing with claims provable in bankruptcy. It must be remembered, 
however, that the rule must be applied subject to the limitation mentioned 
bv Lord Justice Cotton, via?., that there can be no proof in bankruptcy for 
interest accruing due after the filing of the petition unless the estate is 
more than sufficient to pay the creditors in full; cx-parte Bath in re 
Phillips (2) decided in 1882. 

The principle on which the general rule rests is stated by Lord Justice 
James in the case first mentioned in these terms, “the theory in bankruptcy 
is to stop all things at the date of the bankruptcy and to divide the wreck of 
the man’s property as it stood at that time.” Directly the insolvent files his 
petition and a vesting order is made ; he is divested of all his property ; and 
he ceases [136] to be sui juris for the purpose of satisfying his obligations, 
and the Insolvent C jurt intervenes as a Court of Equity to do equal justice 
to all his creditors by enforcing an equable distribution of his property in 
discharge of his obligations as they stood at the date of the petition and 
the vesting order. I take the general rule then to rest on this foundation, 
viz., that the contracts of the insolvent stop at the date of the vesting 
order as a matter of legal right and the Insolvent Court becomes seized of 
jurisdiction to deal with his property towards their satisfaction through 
the Official Assignee as a Court of Equity and according to equitable 
rules of distribution. The exception to the rule mentioned above pre¬ 
supposes that there is a surplus left after all the debts as they stood at 
the date of the petition are satisfied and rests on the basis that when 
such is the case, a claim for subsequent interest may be permitted to be 
proved. But it must be remembered, that even in the contingency indi¬ 
cated, the Insolvent Court deals with such claim as a Court of Equity ; 
and according to rules of equitable compensation for deferred payment, 
but not according to the letter of the original contract which it stopped at 
the date of the vesting order, and placed under its protection as a Court of 
Equity. 

How do the facts of this case stand in relation to the foregoing 
principles? Looking to the rate of commission, viz., 10 per cent, per 
mensem on Rs. 1,300, it amounts to Rs. 1,560 per annum on a loan of 
Rs. 1,300. It certainly savours of a gambling transaction, as suggested 
for the Official Assignee. Looking again to the substance of the transac¬ 
tion, it is clear that the so-called commission is in the nature of interest 
on the money lent, and the rate was fixed so high, on the appellant’s own 
showing, because the insolvent was expected to realize largo profits from 
the izara of a forest which he was to obtain. It is clear then, that when 
insolvency supervened, the basis on which the agreement to pay commis¬ 
sion rested failed, and its further enforcement would go beyond the original 
intention of the parties. Moreover, the commission already allowed to 
the appellant is Rs. 2,262, whereas the amount lent is Rs. 1,300 only. 
Nor is it shown why the appellant’s claim to subsequent commission is 

(1) L. R. 7 Ch. App. 760. (2) L. R. 22 Ch. D. 450* 
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entitled to any preference over similar claims to subsequent interest on 
the Dart of other creditors; and why it should be admitted to dividend 
which is to be declared with reference to scheduled debts. The conclusion 
I come to is that the appellant [137] is not ent tie 1 to insist on his claim 
to subsequent commission either as an incident of the original contract 
or in the special circumstances of this case, as a matter of equitable 
compensation for deferred payment. 

l_His Lordship next proceeded to deal with the objections taken 
to the directions as bo what ought to be treated as the estate of the 
insolvent ] 

It ouly remains for me to notice the objection taken by the Official 
Assignee tbit the aopellant is not entitled to claim more than Rs 1.500 
under the bind of the 19th Mtroll 1883. It was argued by his counsel 
that the document bore a stamp of 7^ ruoees value, and that, under 
Section 26 of the General Siamp Act, no more than Rs. 1,500 are 
recoverable. That section apolies to cases in which the subject-matter 
of an instrument charge ible with an ad valorem duty is incaoable of 
valuation at the date of execution ; whereas the bond in disoute was for 
Rs. 1.300 repiyable before the en 1 of 1885 with a comnrssion of 10 pir 
cent, oer mensem. Moreover, Mr. Justice Kernan recorded a ju dsment 
in 1887 recognizing the appellant's claim as against the Official As-ignee 
to the extent of Rs. 3,562, an 1 at that time the objection now urged was 
not bakm. It is bio late bitaki the stamo objection after decree. When 
these difficulties were pointed out at the hearing, the respondent’s 
counsel did not press the objection. 

The result is that the order appealed against should be confirmed 
with the direction thit the mitter referred to in paragraph 14 of the 
appellant’s affidavit of 2nd Mav 1889 be inquired into. 

The appeal hiving substantially failed, it is distressed with costs. 

Mr. JUSTICE Best.—T his is an aop9al fromtheorder of the learned 
Chief Justice, in re Gonjeeveram Shunmaqo Modal]/ , an insolvent. 

The appellant is T Suhbaravalu Cnebti, creditor No. 3 in the sche¬ 
dule. Tne debt claimed by appellant is due under a document, dated 19th 
March 1833. It is styled an “ agreement of commission,” and is, when 
translated, as follows:—* 1 1 have this day received from you R 3 . 1,300 in 
ready money ; as I have received these Rs. 1,300, and as the commission 
on the abovemontionod sum of Rs. 1,300 amounts to Rs. 130 per 
month, c immission being at the rate of Rs. 10 ner month per Rs. 100; 
[138] therefore I bind myself to pay without fail this monthly commis¬ 
sion of Rs. 130 month by month commmcing from this day till the year 
1885 next, either to you, or to fchise wnm tv obtain your order. I shall 
pay the above-mentione 1 sum of Rs. 1,300 at the end of the year 1885 and 
receive back this document.” 

The debt was proved to the satisfaction of Mr. Justice Ketman on 
the 14th February 1838, when he directed “ that Rs 1,300. prineinal and 
•commission at 10~ ner pent, ner month up to the filing of the petition be 
admitted to dividend bv the Official Assignee out of the estate in the hands 
.of the insolvent.” The question “ whether the c’aimant may be entitled 
to further payment of comer ssinn after the dam of the petition in 
insolvency” bsingleft undecided on the ground that the fun Is then m 
the hands of the Official Assignee were not sufficient to discharge the 
.additional claim, and it being “ nob yet ascertained ^whether the Official 
.Assignee shall receive further estate of the insolvent. 

L 97 


1890 

Oct. 28. 

Appel¬ 

late 

Civil. 

14 M. 133. 


MV—13 




INDIAN DECISIONS, NEW SERIES 


[Yol. 


14 Mad. 139 


1890 

OOT. 28. 

Appel¬ 

late 

Civil. 

11 M. 183. 


Oo appeal tbe above order was confirmed, because “ the objections 
against the principal sum allowed to creditor No. 3 were not pressed, 
and it is shown that the interest is not barred,” (see judgment in appeal 
suit No. 10 of 1888). 

The order against which the present apDeal is preferred was one 
passed on the motion of the Official Assignee for directions of the Court 
as to the declaration of the dividend and as to the claim of Subbarayalu 
Chetti (now appellant) and as to the disposal of the balance that should 
remain after distribution of the dividend. The order is that appellant 
should be Daid Es. 3,562 tbeing Es. 1,300 plus Es. 2,262 as interest to 
1st September 1884—date of filing the petition) and a further sum of 
Es. 855-9 0 as costs ; it is added “ that no further interest or commission be 
allowedaod there is a further order “ that the sum of Es. (1,000) one 
thousand, paid to the said Official Assignee by Mr. Laing under an order 
of the Full Bench bearing date the 2 1st January 1890 be not distributed 

as dividends by the said Official Assignee pinding the further orders of 

this Court.” _ _ 

The first point taken in this appeal is that appellant is entitled to 

“further commission from 2nd September 1884, and further interest on 
the aggregate amount up to date of payment in addition to the said sum 
of Es. 3,562, and costs viz., Es. 855-9-0.” Eeference is made to the 
circumstance (already noticed) that the decree of Kernan, J., reserved 
this question of further commission [139j in consequence of the assets 
tbeD in the hands of the Official Assigno-i not being sufficient for the pay¬ 
ment of such further commission, whereas a further sum of Es. 6,000 
has since been added to the assets. 

On the other hand, it has been urged on behalf of the Official 
Assignee that as the document under which the appellant claims is executed 
on a stamp of the value of Es. 74, the maximum claimable under it is 
Es. 1,500, under Section 26 of the Stamp Act. 

It will be convenient to consider, in the first place, this objection 
taken on behalf of tbe Official Assignee. The document in question has 
bten set out above. Though it is styled an agreement of commission, 
it is in fact a bond for re-payment of Es. 1,300, with interest thereon at 
the rate of 10 percent, per mensem. In calculating tbe stamp required 
for a bond, it is the principal amount alone that is taken into considera- 
ralion, and the stamp of the value of Es. 74 used in this case is more 
than sufficient to cover a debt of Es. 1,300. Section 26 of the Stamp 
Act is not applicable, in my opinion. Moreover, even were it otherwise, 
it would now be too late to raise the question, as the order of Kernan, 
J., fixing the amount due to appellant at Es. 3.562 was upheld in appeal 
No. 10 of 1888. 

The next question is as to the validity of the appellant’s claim to 
commission or interest subsequent to the date of filing the insolvency 
petition. The “ proper practice” is that a creditor in an insolvent estate, 
whose debt bears inteiest " is not entitled to interest up to the day of 
payment, but only to the date of the jungment for administration 
See Judgment of Jessel, M. E., in re Summers, Boswell v. Gurney (1). 
The rule, as stated by James, L. J., in re Savin (2), is that there is 
to be no proof for interest subsequent to the bankruptcy. With refer¬ 
ence to the judgments of Jessel. M. K., and Cotton, L. J., in ex 
parte Bath, in re Phillips (3), it is to be observed that the words, 

r—-—--- 

(1) L. R. 13 Ch. D. 136. (2) L. R. 7 Ch. App. 760. (3) L. R. 22 Ch. D. 460. 
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unless t here is a surplus,” used by the former, and the words, “ unless 
the estate is more than sufficient to pay the creditors in full,” found 
in the judgment of the latter, are mere obiter dicta, for it is seen 
that in that case theie was no surplus, and consequently proof in 
respect of interest accruing due after the tiling of the petition was held 
to he inadmissible. Moreover, as observed by Jessel, M. R., in that same 
[140] case, the Court of Bankruptcy is a Court of Equity and has regard 
to the substance of the transaction; and it is clear that there will be 
nothing inequitable in dis-allowing the appellant’s claim for further interest. 
The agieement on which he rests his claim was entered into on the under¬ 
standing that the insolvent was to obtain a lease for supplying timber to 
the railway, and the high rate of commission agieed to was intended to 
give to the appellant a share of the large profits contemplated as obtain¬ 
able from the proposed business in timber. Bub these profits do not ap¬ 
pear to have been realized by the insolvent, and the appellant has already 
been allowed a sum of Rs. 2,262 as interest for less than 18 months on the 
original debt of Rs. 1,300. I am of opinion that his claim to further com¬ 
mission should be disallowed. 

[Alter dealing with the other points raised in this appeal, His Lord¬ 
ship concurred in dismissing the appeal with costs.] 

Barclay & Morgan, Attorneys for respondent No. 1. 

Biligiri Ayyangar, Attorney for respondents Nos. 2 k 3. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 


Davies u. President of the Madras Municipal Commission.* 

[15th & 21st October, 1890.] 


City of Madras Municipal Act- Act 1 of 1884, Sections 103. 109. 192- Profession tax— 
Liability ol nemieis of a firm— Extent of appeal aliened agamst decision of Pre¬ 
sident of Municipality. 


A member of a firm in Madras, arothrr member of which was absmt. was 
assets*d under the Madias Municipality Act to pay a certain sum for the tax on 
arts, proftstici s, irades and callii p s as apeDt ir cl a>ge ol tl e t ut ii e ss of the 
absent member c f ihe fi«m. He ce mplained io the President apainst ihe atsees 
ment under Sectiens 104, 190 of ihe Act on the greui d that be was net liable to 
pay any 'ax as agent. &c ; but 'he- aseeetmem was confirmed. He thereupon 
preferred an appeal to the Magistrates : 

Htld, (l) that the Magistraies bad jurisdiction under Madras Municipal Act, 
8ection 192, to decide the question ol ibe liability ol the appellant to he taxed 

under Section 103 ; 

ri 411 (2) that although the abFent partner mipht be called upon throuph 
the appellant as his agent to pay the t.x due by .he fi-m wirb reference to its 
whole income he was not o'herw.se chargeable with any lax m respect of the 


business carried on by him. 

TH, F., 34 M. 130 (1331 = 11 Cr. L.J. 521 
305 ; F.. 23 M. 529 <532).] 


= 7 Ind. Cas. 743 = 20 M.L.J. 773 = 8 M.L.T 


CASK stated for the opinion of the High Court under Section 193 of 
the City of Madras Municipal Act by J. M. Maxell and Suhan Mohidm 
Saheb, Presidency Magistiatee, Black Town, Madras, in calendar case No. 

12840 of 1890. _ 


• Criminal Revision Case No. 391 of 1890. 
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The Magistrates’ statement of the case is given in the judgment of 
Muttdsami Ayyar, J. 

The Advocate-General (Hon. Mr. Spring Brc.nson) and Mr. K. Brown , 
for the President of the Municipal Commission. 

Mr. R. F. Grant , for appellant. 

JUDGMENT. 


14 M. 140. MUTTUSAMI Ayyar, J. — This is a case stated for the opinion of the 
High Court under Section 193 of Act I of 1884. The questions which we 
have to determine and the facts upon which they arise for decision are 
stated by the Magistra r es in the following terms :— 

“ Tne apuellaut in this case, Mr. J. F. Davies, is a partner in the firm 
“of Messrs. Oakes and Co. He was assessed under Section 103 and Sehe- 
“ dule A. Class I. of the said Act to pay the sum of Rs. 125 as tax on arts, 
“ professions, trades and callings for the half-year ending 3Lst March 
“ 1890, ‘ as agent in charge of the business of Mr. W. H. Oakes, a non- 
ti resident shopkeeper, carrying on business under the style of Messrs. 
“ Otkesand Co.’ He complained undir Section 104 and 190 against such 
assessment, but it was confirmed by the President. 

The appellant next appealed to us under Section 192 against the 
lt decision of the President, hereinafter called the respondent, and for the 
4I purposes of our decision, the following facts were admitted :—that the 
., fi rra °f ,s aQ 1 Co. consists of three partners, two of whom are Mr. 
„ 0akes and the appellant; that Mr. Oakes left India for Europe in the 
4 , mon th of July 1839, the business of the firm being managed in his 
absence by the other two partners; that Mr. Oakes never carried on anv 
„ business separate or apart from the business carried on by the firm of 

44 1 an * P’ an< ^ appellant holds a power-of-abborney from 

4 ,™r. O ikes in regard to the management of bhe firm of Oakes aod Co. 
it dunng his absence. After hearing Mr. Rdly Branson for the appellant 
and Mr Kenworthy Brown, [142] instructed by Messrs. Btrclay and 
Morgan, Ifor the respondent, we deliverel ju Igment on a subsequent day 

°A.« e ,, ect thah fche a PPeUaot was not liable to be assessed as aforesaid. 
.. After the above adju hcation, the respondent requested us to state 

*. f oase and ***** £or * he decision of the High Court, and we according- 

«. y , 0 su ,nl ^ J or ^ our Lordships’ opinion the following questions, 
which were ra-sed on the hearing of the apoeal 

U) Whether this Court has jurisdiction under Section 192 of 
adras Act I of 1884 to entertain an! decide the ques- 
103 ? 116 la ^ 1 appellant to be taxed under Section 

(2) Whether, assuming that this Court has jurisdiction to decide 
as a oiesaid, Mr. O ikes is liable to be assessed individually 
and separately as a member of the firm of Oakes and Co., or 
whether the partners are liable as such to be assessed collec- 

" ? nder Secti . OD 103 of ^e said Act ? 

~ let, her assuming further that each member of the firm of 
ikes and Co., is liable to be assessed individually and sepa¬ 
rate y under Section 103, the appellant is liable, in the 
circumstances of the present case, as set out in paragraph 2 
a ove, to be assessed as a person coming within the designa- 
ioq, agents ... in charge of the business of the aforesaid 
petsons when the uriacipaU are non-resident,’ appearing in- 

Schedule A, Class I? 
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“We decided the first and third questions in the affirmative. In 
regard to the second question, we held that the partners of the firm are 
liable to be assessed collectively under Section 103, and that consequently 
the assessment of the appellant as the agent of Mr. Oakes, one of the 
partners of the firm of Oakes and Co., was illegal.” 

As regards the first question, I think our answer should be in the 
affirmative. The Magistrates derive their jurisdiction to hear appeals from 
decisions of the President under Section 190 from Section 192. Beyond 
referring to Section 190, Section 192 throws no light on the object matter 
of the jurisdiction. Section 190 describes the matter to be heard 
aod disposed of by the President as “a complaint against or an applica¬ 
tion for revision of any [143] classification or tax preferred under 
Sections 104, 115, 181 and 188.” Section 104 provides “ The P.esident 
shall decide in which of the said classes such person ought to be placed. 
The President may from time to time revise such classification. Any per¬ 
son dissatisfied with any classification or revision may complain to the 
President who shall deal with the complaiot as an application for revision 
in the manner provided by Section 190.” Tne words, the said classes, 
and such person,” are words of reference to Section 103. That section 
enacts, “If the Commissioners determine to levy a taxon arts, professions, 
trades or callings and on offices or appointments, every person who, within 
the city, exercises any one or more of the arts, professions, trades or call¬ 
ings or holds anv one or more of the offices or appointments specified in 
Schedule A shall nay in respect thereof the sum specified in the said 
Schedule as payable by persons of the class in which such person is placed 
subject to the provisions of Section 110.” Here again Schedule A and 
Section 110, which are referred to in Section 103, should be lead as parts 
of that section. Schedule A is a schedule of persons liable to be taxed 
and distributes them into seven classes and mentions the specific amounts 
as payable either with reference to the capital or income or the nature of 

the profession or trade or employment. , , ., , 

The contention for the Munichality before the Magistrates was that 
upon the true construction of Section 104, a distinction ought to be made 
between liability to be taxed and classification, and that the right of 
complaint conceded by that section to the person taxed extends to classi¬ 
fication and to classification only. The Magistrates disallowed the objec¬ 
tion ; but it is reiterated before us. In the first place, the contention 
appears to me to be anything but reasonable. For instance, if a person 
unplaced in ClassVI instead of in Class VII, Schedule A, and thereby taxed 
at Ks. 10 instead of Be. 5, be has a right of complaint under Section 104 
according to the Municipal Commissioners; whereas a person who is not 
liable to be placed in any class or to be taxed at all has, according to them, 
no right of complaint under that section, whatever may be the amount 

WUh No'hs the contention consistent with the grammatical interpretation 
of Section 104. It commences withi the wotds, The President shall 
decide in which of the said classes each person ought to be placed. Who 
is the person referred to by the words, such [144] person Ws must 
look for an answer in Section 103, and in the words of that sect,on, the 
answer is, every person who exercises, within the city, any one or more 
of the arts, professions, trades, &c„ specified in Schedule A, that is to say, 
a, liable to be taxed ; for, Schedule A is a schedule of only such persons 
as are liable to be taxed. Again, Section 196 premises the charge of a tax 
generally and declares the decision of the Magistrates to be final in regard 
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1890 to it. The natural inference is that the liability to be placed in some 
Oct. 21. class in Schedule A presupioses the liability tD be taxed and such classi- 
fication must be taken to include and cannot be dissociated from liability 
Appel- to be taxed. 

LATE That this is the probable intention of the Legislature appears also from 

Criminal. ofcher sections in the Act. Section 107 renders the tax recoverable together 
— with a peaaltv by prosecution before a Magistrate when the person taxed 
14 M. 140. fails to pay it within the given time and it prescribes a finding by the M igis- 
trate that the person taxed is liable to be taxei as necessary to warrant 
his conviction. It lends support to the Magistrates’view to this extent, 
viz., that there is no reasonable ground for excluding from the cognizance 
of two Magistrates a matter which is liable to be adjudicated on by a 
single Magistrate or for withholding from the person taxed a means of 
averting the prosecution by proceeding under Sections 190 and 192. As 
to the contention of the learned Advocate General that it may be the 
intention of the Legislature that the party taxei should proceed by a 
civil suit if he is not liable to be taxed, I may refer to Section 208 which 
takes away the remedy by suit in respect of any tax provided that the 
directions of the Act are in substance and effect complied with. If the 
construction suggested for the Municipil Commissioners were to prevail, 
there would be this anomaly, viz., that the Legislature took away from 
every person, who is not liable to be taxed, but who is erroneously taxed 
by the Municipal President, his remedy by suit without substituting for it 

any other remedy and left him to wait to be prosecuted before he could 
obtain any redress. 

The intention inferable from Section 196, which takes away the 

remedy by suir, in respect of the charge of a tax (which inoludos' both 

the liability to pay it and the amount to be paid), ig that the 

remedy provided by Sections 190 and 192 is substituted for the remedy by 

suit and that Section 107 makes non-liability to be taxed available also as 

a matter of defence in case of prosecution. [145] As to the argument 

founded upon the woiding of Section 115, which directs the President to 

determine what persons are chargeable and the amount of tax, I am not 

prepared to attach weight to it, as the word classification means, when 

Sections 103 and 104 »ve read together, liability to be taxei and the rate at 

which the tax is to be fixed. The conclusion I come to is that the Magis- 

trates t J av0 Jurisdiction under Section 192 to determine as well the question 

of liability to be taxed as the question whether the person taxed is place 1 in 
the proper class. 

As to the second question, I agree with the Magistrates iD thinking 

that by reason of the interpretation Cause G to Section 3, a firmor a part¬ 
nership is a person within the meaning of Snction 103. I also think that 
ihe tax Prescribed by Section 103 is a tax upon a profession or trade or a 
calling and that there can he but one tax when several persons jointly 
carry on one trade or business. The cornea ion that, when several carry 
on a joint trade each is liable to tn separately taxed on his share of the 
income would lead to two anomalies. Take it, for instance, that the 

aggregate income of a firm renders it liable to be taxei whilst the share 

therein of pach partner is not liable to be taxed. The result in that case 
would be that the trade carried on by the firm would altogether escape 
taxation under Section 103. Take, ou the other hand, fehe case in which 
the aggrega f e income an 1 the share of each partner are both taxable with 
the maximum amount of tax prescribed by Schedule A. In that case there 
would be as many taxes as there are partners iostead of there being one 
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tax on the one joint business. In Section 109 every member of a firm or 1890 
partnership and every member of a joint Hindu family are placed on the Oot. 21 , 
same footing, and in an undivided Hmlu family, there is but one family 
coffer or one family income, and until partition and so long as the family APPEL- 
eontinues to ba joint, no member can predicate that he has a spec-fio LATE 
share in the family income or property. Reading, therefore, Sections CRIMINAL* 

103 and 109 together and h iving regard to the nature of the tax, I con- - 

sider that there is to be but one tax on the partnership business or 14 
joint trade and that the amiunt of tax payable under Schedule A is 
to be fixed with reference to the aggregate income as under Section 110, 
but that, as a facility towards its collection, every member is to be 
treated as personally and separately liable for the tax. In this view 
the omission to specify a partnership as a distinct person in Schedule A 
[146] is intelligible. In law a partnership is not a leyal person, but each 
member is jointly and severally responsible for a partnership debt and 
the Legislature accordingly omitted to specify a partnership as a person 
in Schedule A. To indicate, however, that the partnership trade is a 
single trade or business for purposes of taxation, the Legislature treated a 
partnership as “ a person ” within the meaning of Section 103, but to de¬ 
precate any contention on the part of any individual partner that he is 
only liable to be taxed on his share of the income, the Legislature provided 
as regards the liability to pay the tax that each partner is to be regarded 
as if he was personally and separately liable, subject, however, to the con¬ 
dition that it is the partnership busiuess that is to be taxed according to 
Section 103. 

The second question submitted for our decision seems to imply that, 
unless the person taxed is described as taxed as a member of the partner- 
shin, he is nob liable. It is no doubt desirable so to describe him, bub 
such accurate description is nob of the essence of a valid tax. By Section 
208 no tax is liable to be impeached by reason of a mistake in the descrip¬ 
tion of the occupation of the person liable to pay the tax. 

I would, therefore, answer the second question by stating that, though 
Mr. Oakes may be called uuon through his agent, Mr. Davies, to pay the 
tax due by the firm with reference to its whole income, yet he is not to be 
charged solely with reference to his share of that income, or as if his 
business as partner was separate aod distinct from that of the firm. 

My answers to the first and second questions render it unnecessary 
for me to answer the third question. 

Sh«vh\RD, J.—The first question is whether the exception taken 
by Mr. Davies to the decision of the President of the Municipal Commis¬ 
sion is* a matter which can form the subject of an appeal to two Magis¬ 
trates under Section 192 of the Act, I of 1884. The decision of the Pre¬ 
sident was that Mr. D ivies, one of the three members of the firm of Oakes 
and Co was chargeible with the tix payable under Section 103 of the 
Act, as being agent in charge of the business of another of the partners, 

Mr. W. H. Oakes, who was absent from Madras. The main objection taken 
on behalf of Mr. Davies was that it was the firm that should be taxed, and 
that, although any member of the firm might be held responsible, the tax 
could not be levied from each one of them. [147] It is contended on behalf 
of thePresident that the objection which has regard not to the classification 
of the pars m complaining but bo his liability to the tax is one which cannot 
b? made th/subject of a com olaint under Section 190, and that therefore 
ttjGMagistrates had no jurisdiction to entertain the appeal, because under: = 
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1890 Section 192 it is only from decisions of the President passed under Section 
Oct. 21 . 190 that an appeal to the Magistrate is given. The language of Section' 

? 04 which is tf,e section giving the President power to decide the class 
APPEL- ln which any person liable to the tax payable under Sectiou 103 shall 
LATE be place ! and of Section 190 lends some colour to this contention. In 
GBIMINAL. terms, these sections have reference to complaints made with regard to 

the class in which the complainant has been placed and not to the decision 
of the President, necessarily antecedent to any classification, that the com¬ 
plainant is a person exercising one of the arts, professions, trades or callings 
mentioned in the Schedule. In my opinion, however, the construction con¬ 
tended for on behalf of the President is not the one which should be placed 
on those sections of the Act. If the object of the Legislature was to em¬ 
power the President m the first instance, and the Magistrates on appeal to 

or amount of anv tax winch 
otherwise would have to he decided by the ordinary tribunals’ic would be 

strange that in the particular case of the tax payable under Section 103 it 

should not be open to a person charged with it to complain that he was 

wrongly charged. Admittedly it is ouen to him to complain of the classifica- 

tion, or m other words, to object that he is over charged, and the President 

is bound to entertain his complaint and dispose of it under the provisions- 

o bection 190. let id is said that the person charged has no right under 
Section 190 to object that he ought not to have been charged at all bv 
showing for instance, tnat he was not the trader he was supposed to be. 
It seems to me, that, the jurisdiction to bear a complaint about classifica¬ 
tion necessarily impl.es a power to enquire into the particular art, pro^ 
tession, trade, or calling which the person charged may be carrying on. 

1 do not see how without making this inquiry and without ascertaining 
w iat the man s business is, the President can fix the class in which he is 

,-nrH That r lbe 1 ob i ecfc of fche Legislature was what has been 

in heated above is, I think, rendered clear by reading Section 1*96 w.th the 

p 13 a , ready mentioned. That section makes the decision of 
the L148J President w.th reference to the assessment, service or demand 
of any tax or toll, or in case of appeal the decision of the Magistrates,, 
final, and it also provides that no action shall be maintained to recover 
money paid in respect of anv tax levied under the Act. Unless therefore . 

hv f? U0 p 1Or -j° ,' a J,° fcbe tax * 9 0ne which must be adjudicated upon 

j. j .j*® 1 . e ° f under S-ction 190. the person charged in respect of a 

i. J fh « • “ 0 was n °t carrying on would have no redress. Access- 

to the special tribunal provided by Section 192 would not be open to him, 

Pnnrfr rkt T &X ^ e J 6 e ^ le< ^ by distraint, he would have no remedy in a 
p M .. aW> , an ? 0 opinion that the Magistrates have put a right * 

the affirmative 1 6 ^ b,sfc < I U0S ^ 0D must be answered in 

is w,iether Mr. Davies, as agent of an absent 

In hflh if 8 taX payable under Section 103. The contention 

on beh-Uf of the President's that each member of a firm is liable to the 

nf X fh«K • be,n ^ determined by the amount of his share of the profit* 

as fl . 0 hI S1DeS8 ; aDd ) lfc ,! 8 ar Sued that while “firms” or “ partnerships 

^ a ? n0t - , 1 lab,e ,n fche Schedule, Section 109 indicates an 
intention to make each member of it liable. On the other hand, the > 

wnrM ” ™ unsel „ for Mr. Dxvies called attention to the definition of the 

and ' l o blC . b 18 80 fram0 d as to include a firm or partnership 

M at SeCtl ° n 109 8hould be read ™ fch th0 definition being 
nserted for the purpose of showing that, notwithstanding the definition, i 
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the liability of the firm mi fihk still be brought home to any member of 

i n te n I d“d m tLTlarm^mber tt oTaT teDt i i0a prevail - and i<: was nofc 

ness should «*« °° - »"*■ 

resreot of h,= t ’ S ^ respect of the merchant's income but in 

remaining unchanged, the amount leviable from the firm should vary with 

sfsvrvKX --Ansa*a trr aest 

£ w=SrF “ 53«tt ruu 

and separately liable. The language of this section is inartificial ■ but in 
r/im^ gm6nt ’ ”° °t heV m u eaning can be S iven to it, and it cannot ’be read 

as imposing on each member of a firm or a Hindu family an obligation 

them! a ° ,StmctaDdse P arate fcax in aspect of the trade carried on by 

°T\/r 0P ^'? n fchafc tbe secord Question must be answered by 
s ating that Mr. Oakes, though he may be liable to be called upon to pay 

the tax payable by the whole firm, is not otherwise chargeable with any 
tax in respect of the business carried on b> him. 

Branson & Branson, attorneys for appellant. 

Barclay d Morgan , attorneys for respondent. 


14 M. 149 = 1 M.L.J. 46. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 
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NaLLANNa (Defendant No. 1), Appellant v. Ponnal AND another 

{Plaintiff and Defendant No. 2), Respondents * 

[12th and 27th August and I3th November, 1890 ] 

Bindu Law — Inheritance—Bandhu— Son’s daughter. 

A son’s daughter is entitled to inherit to her grandfather as a bandhu. 

[Dias., 28 A. 187 = 2 A.L J 654 = A. W.N. (19051 242 ; 28 A. 307 (309) = 3 A.LJ. 87 = 
(1906) A.W.N. 13; F., 17 M. 382; R., 19 A. 215 (2<6) ; 19 B 631 ifi84); 21 M 

263 = 8 M.L.J. 130; 4N L R. 31 (35) ; 20 P.R. J906 = 69 P.L R. 19(6.] 

Second appeal against tbe decree of D. Venkatarangayyar, Acting 
Suborninate Judge of Salem, in appeal suit No. 285 of 1887, ailiriing tbe 
decree of P. Ayyavayyar, District Munsif of Namakal, in original suit 
No. 491 of 1886. 

Suit for laud formerly the property of Kuppachee Goundan (deceased). 
Kuppachee Goundan had a son, Sengoda Goundan, who predeceised him, 
leaving two daughters, viz., the plaintiff and the wife (deceased) < f defend¬ 
ant No. 2, who was ex parte. Defendant No. 1 claimed as a purchaser 
iorm the widow of Kuppachee Goundan, but established do circumstances 
of necessity to justify the sale to him. 
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The District Munsif passed a decree for the plaintiff which was 
affirmed on appeal by the Subordinate Judge. 

[150] Defendant No. 1 preferred this second appeal. 
Sadagopacharyar, for appellant. 

Rama Rau, for respondents. 

JUDGMENT. 


1 M L J ft is found by the Subordinate Judge that SengoJa Goundan pre¬ 

deceased his father. The question for decision is therefore whether 
plaintiff is entitled to succeed to her grandfather as a bandhu. It was 
heid by this Court in Kutti Animal v. Radaknstna Aiyan (l) that a sister 
is a bandhu. The course of decisions from the date of that decisiou pro- 
ceeds on the principle that consanguinity may be recognized as the basis 
of title to succession in the absence of preferential male heirs. According 
to the definition of the term sapinda as given in the Achara Kanda of the 
Mitakshara there is sapinda relationship when there exists a “connection 
with one body either immediately or by descent.” 

In th's view a son’s daughter is as much a bandhu as is a sister, and 
thus entitled t) succeed as heir of her paternal grandfather in the absence 
pieeien ia male heirs. Our attention has been drawn to the obser¬ 
vations of Mr Mayne in paragraph 495 (4th edition) of his work on 
in du Daw. But they have been considered and dissented from by the 
learned Judges who decided the case of Lalcshmanammal v. Tiruvengada (2). 

Ihe appeal therefore fails and is dismissed with costs. 


14 M. 150. 

APPELLATE CIVIL. 

before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

P'i del ( Defendant No. 2), Appellant v. Chathappan 
AND ANOTHER { Plaintiffs), Respondents .* 

114th and 23rd July and 20th October, 1690.) 

execution** ^ 0< ^ e ~ Act of 1882, Section 206 —Amendment of decree after 

8 ^f.* nst t !j le karna van and two a^aidravans of a Malabar 

decree ordprpr! n ^ men ^ lrected a “ deoree for the plaintiff as prayed.” but the 

was PIS’! anandravan or >ly. Ltnd belonging to th9 tarwad 

of the a k* S0W m 6X6CUtl0Q - an objection by the ot her members 

and brought eeD - ove . rru ^ e ^* After the sale, the decree was amended 

ana brought into conformity with the judgment. 

decree*holdpr^nd^f 0t ^ er - m3m ^ erS t- ^ 10 t ' arw<< l against the karnavan, the 
had been eontrant ^ execut, ' ,n P urc ha«cr, it was found that the judgmeut-debt 
for its propel valued ° F Pr ° Per tarwa<1 pur P 08e3 * and that the land had been sold 

B< ld, that the sale was binding on the plaintiffs. 

[F , 15 M. 403 (404); 3 C.L J. 188 (191).] 

Judge of WorthT, 1 t SainSt the d6 . cree 0f G °P alan Na y ftr ' Subordinate 
daerfe of \ eh M ,l ab NT r ’ ’■?. appeal su,t N °- 401 of 1888, confirming the 
suit No 69 of C 1888 U mb ‘ ar ' D,Stlict Munsit °< Nadapuram. in original 


(■) 8 M.H.C B. 88. ‘ SeC ° nd APPel ' No ' 919 °' 1889 ' 


(2) 5 M. 241 
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Suit for a declaration than certain land, the property of the tarwad 
of the plaintiffs and defendant*. No. 1, was not liable to be sold in execution 
of the decree in original suit No. 162 of 1878 on the hie of the District 
Munsif of Tollicharry and for the cancellation of an order made on 
miscellaneous petition No. 106 of 1887 by which the land was ordered 
to be sold. In the suit of 1878, the present defendant No. 2 sued the 
present defendant No. 1, his late karnavan aod another anandravan of 
the tarwad, to recover from them certain land with arrears of rent. The 
District Munsif ordered “ a decree for the plaintiff as sued for/’ but the 
decree as issued ordered that the land be surrendered and that the present 
defendant No. 1 do pay the arrears of rent, costs, In execution of 
this decree the land now in question was attached and an objection by 
the present plaintiffs having been dismissed, it was brought to sale and 
the present defendant No. 3 became the purchaser. The decree was 
subsequently amended and the karnavan aud both anandravans were 
ordered to pay the amount decreed. 

The District Munsif held that the sale was invalid as against the 
plaintiffs and passed a decree as prayed, and this decree was affirmed on 
appeal by the Subordinate Judge. 

Defendant No. 2 preferred this second appeal. 

Snnkaran Nayar, fur appellant. 

Sankara Menon , for respondents. 

JUDGMENT—(Preliminary). 

The decree passed in original suit No. 162 of 1878 directed the first 
defendant alone to pay the amount decreed to the appellant; but the 
judgment recorded in that suit showed that his karnavan was also intended 
to be made liable. The appellant attached four parcels of tarwad land 
in execution, but [152] the respondents objected to the attachment on 
the ground that the decree-debt was not a tarwad debt. Tneir objection 
being overruled, they brought this suit to have it declared that tarwad 
property was not liable to be sold in execution of the decree in question. 
Subsequently, the attachment was followed by sa’e and defendant No. 3, 
who was the purchaser at the Court-s-ale, was m*de a party to the suit. 
Subsequently to the sale, the decree was amended so as to include the 
karnavan among the defendants who were directed to pay the amount 
decreed. Both the Courts below decreed the claim, and held that for 
the purposes of this suit, the decree must be taken to have been as it 
stood originally and not as it was amended subsequently to the attachment 
and the sale. The contention b fora us is than the amended decree should 
be treated as having been made on the date of the original decree. 

It is provided by Civil Procedure Code, Section 206, that the decree 
must agree with the judgment, and we must, therefore, take the amendment 
to have been made in accordance with a rule of law. This being so, it 
cannot be treated as one made to the prejudice of the remondents karna¬ 
van who was a party to the suit. The contention that, the amended de¬ 
cree must he taken as in force from the date of the original decree appears 
to be well-founded. There is a distinction between a case of amendment 
and one of novation or substitution. When an instrument is amended eo 
as to exoress the real intention which it was intended to express, but which 
it did not completely express, the transaction is not in substance varied, 
but its inaccurate description is only rectified It is also true that an 
amendment ought nob to be allowed to operate so as to prejudice a third 
party, and.the question, therefore, is whether the respondents have really 
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been prejudiced in respect of the right which they seek to establish. 
Their contention that a mere error ought not to be rectified is entitled 
to no weight. But it may he that they are prejudiced if, as alleged by 
them, the decree debt is not binding on their tarwad, or if tarwad proper¬ 
ty has been sold for an inadequate price by reason of the defect in the 
decree, as it stood originally. In the view which we take of the case, viz., 
that the amended decree was cqerative from the date of the decree except 
as specially provided for hy Civil Procedure Cede, Section 32, it must he 
decided once for all in this suit whether the plaintiffs are entitled to the 
relief sought for or to any and what other relief. 

[i 53] We shall ask the Subordinate Judge to ref urn a finding on the 
third issue, and also on the question whether the lands in dispute have 
been sold for less than their proper value. 

Findings to be returned within six weeks from the date of the receipt 
of this order, when seven days after the report of the receipt of the find¬ 
ing will be allowed for filing objections. 

[in compliance with the above order, the Subordinate Judge submit¬ 
ted findings to the effect that the debt for which the decree was obtained 
was contracted for the proper purposes of the plaintiffs’ tarwad ; and that 
the lands in dispute had not been sold for less than their proper value.] 

This second appeal having come on for final hearing, the Court 
delivered judgment as follows:— 


JUDGMENT.— (Final). 

We accept the finding to which no objection is taken. The decrees 
of the Courts below must, therefore, be rever.-ed and the suit dismissed. 
The respondents must pay the aupellant’s costs throughout. No order is 
necessary on the memorandum of objections. 


14 M. 153. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Nilakandan and another ( Plaintiffs ), Appellants v. 

PADMANABHA and others ( Defendants ), Respondents .* 
l l9 th and 20tn August, and 28th November, 1890.] 

Malabar Law-Melkoima - Compromise bi, Uralers of the right to manage a devasom — 
Claxm o) certain Iralers to exclude others from management -Limitation. 

Tbe ur^ma rightin a Malabar devas-.ru wa-> vested in the illom, of which 
p aintin No. 1 . aNambudri Brahman, was a member ; the defendants represented 
e arm y which formerly ruled over the tract of country where the devasom 

surd for a declaration that their families were 
ermtiert to the exclusive mar agement of the affairs of the dexa^om. It appeared 

.JJ r ‘ . »nd defendants’ families had been in joint management since 

in accordance with the provisions of a deed of compromise : 

Htld (1) On its appearing that the compnmise had been entered into by the 
‘arnavan of the plaintiffs’ illcm, and that the compromise was not vitiated by 
Jraud « r >he like, that ihe compromise was binding on the plaintiff; 

( l i) Tha^ the claim to exclusive management was barred by limitation. 
[154] Pet cur: A legal origin to which the joint enjoyment of the- rights of 
management may be referred may be found in the continuance of what was 
MelKoima in aucient times as a co-trusteeship subsequent to the Britiah rule 


* Appeal No. 43 of 1889. 
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with the tacit sanction of the British Government, or in the status of the 
JNambidi family as patrons of the institution. 

I P » 161 Ind. Cas. 225 (232) =21 M.L J. 134 = 12 M.L.T. 269 ; R., 37 0. 263 = 11 C.L.J. 
304 1314) = 14 O.VV.N. 497 = 3 Ind. Cas. 419 ; 19 M. 243 1247); 21 M. 279 (281): 11 
C.L.J. 2 (13) =3 Ind. Cas. 403.] 

APPEAL against the decree of V. P. deRozirio, Subordinate Judge of 
Palghat, in original suit No. 55 of 1837. 

Suit for a declaration that the plaintiffs’ families as hereditary 
Uralers of a devasom in Malabar were entitled to the exclusive manage- 
menfa of its affairs, and that tee defendants’ family which formerly 
possessed a Mdkoima right over it was entitled to no rights of manage¬ 
ment, their Melkoima right having been extinguished on the British 
conquest. 

In 1845, certain arrangements were entered into between the families 
of the plaintiffs and defendants, the nature and history of which 
will anpear from the following extracts from the judgment of the 
Subordinate Judge, referred to in the judgment of the High Court:— 

“In 1845, disputes arose between plaintiffs’ and defendants’ ancestors. 
Second plaintiff’s father filed a suit to set aside a kanorn granted to a 
“tenant on devasom land. Who the grantor of the kaoom was does not ap¬ 
pear. Tne defendants in thesuit were first plaintiff’s predecessor, the S>tmu- 
aayara of the temple, defendant’s predecessor, and the tenant—plaintiff’s 
“first witness—gives the following version of the dispute. Cherukunnat 
“Nambudri, first plaintiff’s prelecessor, proceeded to collect rems when 
“Cherambatta Nambudri (second plaintiff’s father) and Shakden Raja (the 
“Nambidi) prohibited the tenants from paying rents. The latter Nambidi 
“was in collusion with the Raja (Nambidi) and was opposed to Cherukun- 
“nat Nambudri. On this account Gheruk tnnat Nambudri entered into 
“karar with the other two. The statement of this witness as to the nature 
“of the dispute is not supported by the Razi (D), subsequently filed in the 
“suit, which tends to show that the dispute was a9 to the validity of a kanom 
“granted by one of the parties. However this may be it is clear that there 
“was a dispute between the Uralers and the Nambidi as to the manage¬ 
ment of the temule affairs. Plaintiffs’ first wit.ness states that the Nam- 
“bidi had asserted that he was owner of the temple. It is immaterial 
“whether one of the Uralers sided with the Nambidi or whether both the 
“Uralers were opposed to the Namb di. The dispute was settled by a karar 
“(Exhibit C). The karar is in the following terms 

“’Writing execute! by Cherukunnat S ee Kumaren Kumaren Nam- 
“budri to Cberamuat Narayanan Vasudavan alias Narainan Nambudri. 

“‘Whereas you have instituted suit No. 203 of 1845 on the file of 
“the Palghat District Munsif’s Court against me, the second defend¬ 
ant Simudavam, the third defendant Melkoima, and fourth defendant 
“Goldsmith Murukan, the tenant in possession, to set aside the right of 
“1,100 fanams granted in favour of the said Murukan, it is agreed that 
“we tbe Uralers and Nambidiri, the Melkoima should cause the Samuda- 
“yam to manage all the affairs of t he devasom ns hitherto, should cause him 
“to collect the rents, interests, &c , and defray the expenses, usual and 
" t 18s 3 attendant upon ceremonies, that the affairs which ought to be 
“ managed by us two and the Nambudri should be managed jointly and 
“not independently of one another, that the dev-isom funds ought not to 
“ be wasted, that the affairs which ought to be managed by the Samudayam 
“ according to the powers given to him ought to be managed subject to the 
M approval of all three (of us) and that accounts of each year should be 
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"settled by all three (of us) in the month of Chingom. Narabudri fyou) 

.. bavlnfi adm hted the validity of the right questioned in the suit the 

.. matter bas beea compromised. A krrar embodying these terms has been 

“ w® C ^RR 9 rlo-'l yt J^ , (N ambud.il on a stamp cadjan for 1 ruuee 

"v ! k b T- k" V 2 l 4 ' ? od from tbe Pal “ hat taluk. another executed to 
lNam Dudri by both of us on 1 rupee stamn cadjan No. 63 of fasli 1255 

a " d a t "^ executed to both of us by Nambudri on 3 rupee stamp cadjan 

•* ° . the sa ™° fasM >' ear - A Rd *' ought to be put in Court, and all 

obey'd act in conformity with these provisions * 

.. • ac cordance with the karar the parties filed a Rtzi (D) withdraw- 

in* the suns. The Razi is as follows:— 

“ thp Jr Plaintiff has executed to the first defendant a karar regarding 

‘• a S h ”^ 4 a “ °J ' th * de r, 0m ° n 1 ™ pee « - d 3- No. ?862 of 

- 1020 It r l ,f a the u f a ' ghat Taluk On'ohenry on the 2nd Chingom 
,,1020, the first defendant has executed a similar karar to plaintiff on 

" xecu P ted a a karar°n T' P1 " n ind ^ defe " d -‘ 

pla.m ff and first d , '7 e ^ D , N °' 63 of fasli 1255 in favour of the 

ant's right of 11 Of) f ' ,0 ‘ ntly ' plaintiff has als0 Emitted defend- 
U.e costs R, 1900 ^ ^ 

temple'wereiointkma? 82 '^ 01 ^ h T a T t UP ,0 1020 < 1845 >' tb e affairs of the 
Exhibits } B and'A M d Se<3 , V £ he U [ alers a ° d ,he Melkoima. Plaintiffs' 
took n", t in the n0t Show that U P t0 1012 U836) the Nambidi 

“queutlyto interf^Tn t^aff • He P ~ W ^ ad —° d claim subse- 
“ That he did interfere in the Jn ^ l ” mana * ement ° f the temple. 

I* .o the plaint J®*} ,1845) is adrai ^ d 

the nature of Melkoima r i«hf i 4 , hen be karar was executed, 

“ show that tbe NamhiHi a’a* aS lll-un lerstood. There is nothing to 

“the right to interfere in''fh^m V bel ' 0Ve that as Melkoima be bad 

“the Court would havedeoid ' a J la o® m eot. In the suit then pending 

"joint right of mana«emenh n CQ Whe,her tk6 Nambidi had exclusive or 
"chose to settle the dispute am^hl^ °! m * T '*8 ement : but the Uralers 
“ not allege that theiJS *^ V ° Ut ° f Courfc * The ^ lainfciffs do 
" by fraud, coercion undue inti ' seonS0nfc fco the agreement was obtained 
‘ of 30 years subleouent r J^^Tf ° r , mi ^epres«nration. For a period 

"plaintiffs grandune'e Shrikn ° ° ^ k * rar tbe pftrfcies fco firsfc 

“and first defendantlTn,^^; 8PC °° d P lainti «’s father Narainen, 

" plaintiff's father and une'e^p 01 ? hakdei ? and their successors first 
"uncle, managed the affair* of P alot,f T s uncle and first defendant’s 
(Seethe deposition of plaintiffs ) deVasom 10 accorda oce with its terms. 

“The Uralerif were^Uinfiff’c ^ bet ™* D the Uralers and the Nambidi. 

“ The disputes led to a c„i» u"l S ’ wbo were not parties to the karar. 

“ Cal,cut (or the l** ^ the Uroler, filed in the Sub-Court of 

“ under a demise granted by ^ h ° m * Wh ° hel * 

Uralers and ihe Nambidi tJ h Sam ”dayam appointed by the 

" tenant in collusion with tL m 6 *’ ainfc Exhibit VII) alleged that the 
“ that the latter had Ar«lL 6 * Nambudri declined to surrender asserting 
"ant [156] in the iie T,le Nartlbidi was second defend- 

"Exhibit VJJI) u. * conten ded (see his written statement 

“sion of its properties W f-h S ^ th !i ° Wn i 6r ° f the tem P le and in Posses- 
" had no special rieb*-to at T plalnt ' ffs were his appointees and 

“ hearing on 24th October ^q?/ 88 ^ Were sefcfcIed a ° d the suit posted for 

874. Here was an opportunity offered to the 
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parlies to have their dispute settled by a decree of Court. None of the 
parties were parties to the karar. Now was the time to repudiate it or 
ratify it, or rely upon the right which each family possessed over the 
devasom. But the parties preferred like their predecessors before them 
to settle the dispute amicably out of Court, and for this purpose applied 
(see Exhibit X) to the Court for an adjournment of the bearing for 15 
days. The parties represented to the Court that they intended to 
compromise the dispute in the suit and the matter of other suits and 
decrees tiled and obtained by the Nambidi against the tenants of the 
devasom. They al9o expressed their intention to conform themselves to the 
karar of 1020 (18451, but to modify its provisions in one particular, viz., to 
sue themselves instead of by a Samudayam. On 21st November 1874, 
the parties presented to the Court a razi (Exhibit E) and prayed that the 
suit might be struck off the file. The razi, which embodies the terms 
of the compromise, is as follows:— 

“ First and second plaintiffs and second defendant are hereafter to 
manage jointly and cause to be managed as hithertofore all the affairs of 
the plaint Kachen Kurshi dev-isom, all three shall jointly but not severally 
manage and get managed all the affairs of the devasom, first and second 
plaintiffs and second defendant have now appointed in writing Purapadiat 
Perumpadapuil Vasudevaa Subramanian Adithiri as Samudayam and 
Kunisheri Gramom Shuppu Pattar’s son Ananda Rami Patrar as 
Pattamali and have taken Kaichit from each of them, the first and 
44 second plaintiff's and second defendant sh;>ll jointly cause them to perform 
“ the duties assigned to each of them, first and second plaintiffs and 
44 second defendant shall in future jointly conduct themselves or by 
“their pleader all suits and petitions, civil, criminal aod revenue, on 
“behalf of the devasom, second defendant shall keep in his possession 
*• the Marupatom deeds and the Shanku Mudra (seal) of the devasom 
“ as before, second defendant shall hand them over to all or any of them 
“ whenever necessary, second defendant shall be held responsible for t.he 
44 loss that may arise on account of his failure to deliver them ; the 
** second defendant shall not execute ihedecree No. 19 cf 1874 on the file 
44 of the Temelprom District Munsii’s Court and its appeal decree No. 215 
“of 1887 and realize the amount due thereunder, the demise to the 
“ first defendant shall be renewed to him on the conditions proposed by 
“first and second plaintiffs and second defendant. The first and second 
plaintiffs and second defendant shall cause the Samudayam to grant a 
renewal within one month from this date with the stipulation that the 
“ value of the existing improvements has not been ascertamed and first 
“defendant shall be compensated with the value that may be ascertained at 
44 the time of redemption and in case of first defendant’s default to execute 
44 the kaichit, the (first and second plaintiffs and second defendant) shall 
“ sue him again on the basis of the plaint kaichit, and the parties 9ball 

“ bear their own costs in this suit.’ 

“The parties to this razi and their successors, first plaintiff’s uncle 
“ his elder brother, first plaintiff, second plaintiff, first defendants uncle 
and second defendant’s mother and guardian acted ud to the terms of the 
razi until the date of the present suit The Uralers and the N*mbidi 
41 jointly appointed a Samudayam and a Pattamali (see Exhibits D M.O.) 

44 they joined in suits to £l57j recover devasom lands (Exhibits R. S. T. U. 

* XI and XIII) and in applications XIII and XIV to execute decrees.” 

The Subordinate Judge dismissed the suit. 

The plaintiff's preferred this appeal. 

Ill 
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Subramanya Ayyar aod Sundara Ayyar , for appellants. 

Sankaran Nayar, for respondents. 

JUDGMENT. 

This is an appeal from the decree of the Subordinate Judge of South 
Malabar at Palghat, who dismissed the appellant’s suit for a declaration 
that, as IJralers, they had the exclusive right of managing the affairs 
of Kaehankurishi temole, and that neither the first respondent nor his 
family had a joint rieht of management. The institution in question 
is an ancient Hindu temole in South Malabar and the first respondent 
is the reDresentative of the Nambtdi family which ruled in former times 
over that tract of country in which the temple is situate!, whilst the 
Uraima right is vested in the illora or fara ly of the first aopellant, a Nam- 
budri Brahman, from time immemorial. There is no le*al evidence 
before us to show when and by whom the temole was foundel or what 
was the nature of management prescribed by its original constitution. 
There are, however, certain facts which are established beyond doubt aod 
which are, iod-^ef, not disputed by the appellants, and the Subordinate 
Judge rests his decision UDon them. Tne appellants admit, and there is con¬ 
siderable evidence to show that, at least from 1845, the appellants’ and the 
respondents families have been in joint management in accordance with 
the terms of the karar (Exhibit C) and the razi (Exhibit D) dated the 16&h 
August 1845, which were re-affirmed, except in one particular, which is 
immaterial to our present purpose by document E, dated the 21st Novem¬ 
ber 1874. The circumstances under which documents C, D and E were 
executed and their contents are sat forth by the Subordinate Judge in para¬ 
graphs 16 to 20 of his judgment, and it will be seen that the documents 
referred to the first resoondent’s predecessors as M dkoicoas and the 
appellants ancestors as U< alers and that thev were executed in adjustment 
of pending lit'gition regarding the respec ive rights of those persons. It is 
not urged, as pointel out by the Subordinate Judge, that either fraud or a 
wilful suppression of material facts vitiates the deeds of compromise; but 
it is contended that they do not bind the appellants because (first) all the 
[158J members of their families, as constituted in 1845, had not joined 
in their execution, (secondly) that the compromise practically created a 
new right an l thereby variel the original trusts of th 9 institution, (thirdly) 
that the Melkoima right being a right of sovereig lty, it ceased on the 
introduction of the British rule, and (fourthly) because no joint right can 
be acquired by prescription. 

As regards the first ground of claim it is clearly untenable. Prior to 
1848 the first appellant’s grandfather’s brother was the karnavan of his 
illora, and from 1848 to 1859 it was under the management of the appel¬ 
lant’s father. From 1859 to 1876 the appellant’s uncle was the 
managing member, and from 1876 to 1882 the appellant’s eld^r brother 
was in management. The first aopellant has been the heal of his family 
since 1882, and although all thememb-rs of the aopellant’s family in 1845 
did not sign document-* C and D, the then head of the family signed them, 
and the arrangement made by him wis acb^d upon by his successors and 
expressly recognizel in 1874 an! acqu'e-iced in by all the junior members 
of his family f jr more to-in two ge orations an! during a perio l of up¬ 
wards of 40 years. Tne comention, therefore, that the arrangement had 
not the sanction of the whole family in 1845 appears to us to be entitled 
to no weight. 


112 



V] 


NILAKANDAN V. PADMANABHA 


14 Mad. 160 


A 9 regards the second contention, the Subordinate Judge is right in 
holding that, after the compromise of 1815 and its ratification in 1874, 
the appellants are not at liberty to re-open the question, whether the 
right of joint management recogtvzel in 1845 was then a subsisting right, 
and whether as M dkoima, the first respondent’s familv was entitled to 
participate in management. It is sufficient to sav that the right of joint 
management was brought into contriversy in a Court of Justice, and 
that it was by w ly of c >moromise recognized as a subsis'ing right and 
as being in aocor lance with the prior usage of the institution. It was held 
by the Privy Council in Sri Gijapitlii Ridhikci Patta Malta Devi Gara v. 
Srt Gajapaihi Ntlamani Pata Malta Devi Gant (1) that when a state of 
facts is accepted as the basis of a compromise whereby a suit pending 
decision is amicably adjusted and when the compromise is not vitiated by 
fraud, those who were parties to it and their privies should not afterwards 
be heard to say for the purpose of reviving the controversy that the real 
[189] state of things was otherwise. The principle is the same whether 
the mistake alleged to have been male is one of law or of fact. We 
may here draw attention to the words ‘ as hitherto” in document C 
as indicating that it did not purport to vary the prior usage of the institu¬ 
tion. 

Even assuming that the appellants may now be permitted to show that 
the respondent’s family had no joint management prior to 1845, the 
evidence before us cannot be held sufficiently to establish such contention. 
In 1821 the Collector of the district called upon the then Nambidi to pay 
up the arrears of revenue due on devasom land (Exhibit I), and this 
implies some control on his part over the temple income. Again in 
Exhibit A, which is the temple pvmash of 1822, the Nambidi is described 
as having a Melkoima right over the temple. Further, Exhibit I shows 
that it was the Nambidi who got the devasom land exempted from assess¬ 
ment by Hyaer Ali in 1773. Though the pymash acourn. is of itself no 
evidence of title, it is of value in t-bis case as confirming the view since 
taken by the Uralers as to the position of the Nambidi. The appellants’ 
pleader suggests that Exhibit VIII disproves Exhibit; I, but the explanation 
given by the respondents’ pleader is not without weight. It does appear, 
as stated by him, that Kelu Nair only distributed the assessment payable 
on 3,500 paras of temple land at the rate of one-tourth of a fanam per para 
over a portion of it at a higher rate, whilst he entered the rest as rent-free, 
the aggregate assessment due by the temple remaining the same. Apart 
from these, there are other facts which indicate that the respondents’ 
family had a special connection with the temple in question, and special 
interest in its efficient management. Tne first appellant admits in his 
evidence that whenever a member of the Nambidi family became its head 
or, as it is said, attains the stanom of the Nambidi his installation takes 
plaoe in the temple, and the representative of the first appellant s family 
for the time being attends the ceremony and strews rice over his head as 
a token of respect or salutation. It is likewise admitted by him that when¬ 
ever Brahmans in that part of Malabar perform a yagam or a vedic 
sacrifice, they obtain first the Nambidi’s permission by accepting darbha 
grass from him as he is seated on a raised platform in th6 temple and pay 
him a fee. It is also in evidence that the appellants live in the Cochin 
territory, or near Triohoor, whilst the respondent’s family lives close [160] 
to the temple at the distance of about a mile or two from it. The 

(1) 18 M.I.A. 497. 
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1890 documentary evidence to which our attention is drawn on behalf of the 

Nov. vS8. appellants, Exhibits A, B and C to AN, refers to the first appellant's 

- ancestor and another as Uralers, and does not refer to the Nambidi as 

APPEL- being one of them. Seeing that he is referred to as Melkoima in 

LATE documents C, D and E, they are not conclusive on the subject of iuter- 

ClVIL. ference in management. However this may be, it is impossible to hold 

-upon the evidence that prior to 1845 the Nambidi hid no connection 

14 M. 183. whatever with the temple nor control over its affairs, and that the recital 
that document C recognized and regulated the prior practice was not bona 
fide. 

The next contention is that the M dkoima right is the sovereign 
right of supervision, and that when the Numbudris ceased to be rulers, 
their Melkoima ceased likewise, and that it was therefore not a subsist¬ 
ing legal right in 1845. This is the substantial question raised for de¬ 
cision in this appeal. The learned pleader for the appellants relies on the 
defintion of Melkoima given by Mr. Graeme, the Special Commissioner of 
Malabar, about 1820, as the right which the sovereign power possessed 
over property of which ownership is in others. It is a right of superinten¬ 
dence, an incident of sovereignty.” The Me'koiraa right was also described 
by Mr. Justice Holloway, whilst District Judge of North Malabar, in appeal 
suit No. 118 of 1861 in the following terms: This is not only not the 
4 , 8ame > but absolutely incompatible with ownership. It was the right of 
„ fc be sovereign power possessed over property, of which the legal owner- 
„ 3hi P wa s others. That sovereign power and the right of interference 
„ wbl ch nothing can prevent these M ilabir Rajas from asserting have of 
course wholly ceased.” Mr. Wigram, a former District Judge of Mala- 
oar, gives a similar definition (see Wigram on Malabar Law and Custom). 
On the other hand, the respondents’ Pleader refers to Logan’s treatise on 
Malabar, Yol. II, p. 177, wherein the Uraima right is included among the 
four functions of a desavali, and to Exhibit A in which the Nambidi is de¬ 
scribed as naduvali. It appears from Logan’s Glossary, page 211, that no 
one was called a naduvali who had not at least 500 Navars attached to his 
range ; any number below that ranked a person as a desavali. Our atten¬ 
tion is also drawn to the ancient constitution of Hindu temples in Mala¬ 
bar as described by Mr. Conolly, a Collector of Malabar, in his letter to the 
Board of Revenue which is cite i in [161] Zamorin of Calicut v. Krishnan(l) 
The pagodas of Malabar,” says Mr. Conolly, “generally are and have 
M a ‘ wa, y s been independent of Government interference. “ They are either 
the property of some influential family, the ancestors of which either 
bu “ b aQd eDd owed them, or, as is more commonly the case, are claimed 
,, a a d managed by a body of trustees who derive their right from immemo¬ 
rial inheritance and who conduct the affairs of the temple under the 
„ Patronage and superintendence of some Raja or other person of considera- 
„ ^ 0Q - rins ,atfcer 8fc ate of things, it will be seen, is nearly that which the 

Government are now desirous of introducing everywhere.” It will be 
seen that the above passage throws light also on the policy which the 
British Government was inclined to adopt, viz., that of continuing the 
supervision of the Raja, who was the patron, as it originally existed in 
the interests of certain temples, instead of referring that supervision 
solely to the status of the persou exercising it as sovereign for the 
time being and declaring it to have ceased on the annexation of 
&lalabar - Tnere ls 8 °m0 indication of such policy having been pursued 

(1) R.A. No. 35 of 1887, not reported. 
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in this case—as in the Guruvayur Devasom case : Zamorin of Calicut v. 
Krishnan (1) for the Revenue authorities hive corresponded with the 
Nambidi relating to matters connected with the temple, whilst there are 
traces of the continu inoe of the right of interference by the Nambidi family 
subsequent to the annexation of Malabar. Tne real question then, which 
we have to decide, is this—are we to ignore the state of things which has 
existed admittedly from J.845 and probably from the commencement of 
the century and which was submitted to by the Uralors as one consistent 
with the ancient usage and constitution of the iosbit irion and continued 
and countenanced by the British Government as conducive to the protec¬ 
tion of the interests of the institution, and are we now to deduce a 
rule of decision from the aostract tneory of Melkoima as it existed prior 
to British rule, and to change the ustge and unsettle what was set at rest 
by a compromise 40 years ago ? We have no hesitation in answering the 
question in the negative. In cases in which there is a conflict between an 
ancient theory and the modern usage in a religious institution, Courts of 
Justice mustsee whether the usage is referable to some other legal origin 
with [162] reference bo the facts of each case, if not to the ancient theory. 
As observe! by the Judicial Committee in the Ramnad case ( Collector of 
Madura v. Moottoo Ranialinga Sathupathi /) (2) with reference to a tbeorv 

it 

deduced from the ancient Hindu Law of Niyoga or apnointment in 
connection with the law of adoption, the abstract theory has a juridical 
value for the purpose of explaining and upholding toe existing usage and 
not for the purpose of ignoring it. It is then urged for the appellants 
that the joint enjoyment, however long, can be referre l to no legal origin. 
Bat it must be observed that, from what has been stated above, sucb 
legal origin may be found in the continuance of what was Melkoima in 
ancient times a3 a co-trnsteeship subsequent to the British rule with 
the tacit sanction of the British Government, or in the status of the 
Nambidi family as patrons of the institution as part of its ancient consti¬ 
tution a status which did not cease on the introduction of the British 
rule. It must have been well known in 1845 that the sovereign power 
vested in the British Government and the term Melkoima in document C 
must therefore betaken tj be a word of description or distinction. The 
parties concerned took for their guide the subsisting usage of the institu¬ 
tion and agreed to continue it without caring to ascertain to what legal 
relation of the Nambidi to the temple the continued participation in 
management subsequent to the British rule might be referred. 

As regards the la3t question, viz., of limitation, it has been decided by 
the Privy Council that the 12 years’ rule is applicable when there is no 
question for recovering any property for the trusts of the institution, and 
when the plaintiff sues only for his personal right to manage or to control 
the management of the endowment— Dalwant Rao Bishwant Chandra 
Ghor v. Purun Mai Chaube (3). When two persons have been in joint 
management for more than 40 vears, the presumption is that they have a 
joint right of management. Thi9 is not a case of exclusive possession of 
portions of the same property at different periols or a cas9 of contraria 
possesio and the decision in Lord Advocate v. Young (4) is not in point. 
The decision of the Subordinate Judge, th it the claim is barred by limita¬ 
tion, is also right. 

The appeal fails and is dismissed with costs. 

(1) R.A No. 35 of 1887, oot reported. (2) 12 M.I.A. 397- 

(8) 10 I.A. 90. (4) L.R. 12 App. Ca. 544, 
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[163] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


CHANDRAREKA ( Defendant No. 1), Appellant v. SECRETARY 

op State for India ( Respondent .)* 

[18th November and 1st December, 1890.] 

Civil Procedure Code. Section i\\—Stamp duty on a pauper's plaint—Decree for less 
than the amount of claim —Disreputable defence. 

A pauper sue! his sister for the partition of property valued at a large sum. • 
The pirties belonged to the bogam caste, residing in the Godavari district. The 
defeniant pleaded that the property bad been acquired by her as a prostitute, and 
denied the plaintiff’s claim to it. The plaintiff obtained a decree for Rs. 100, 
beiDg a moiety of the property found to have been left by their mother : 

Held , (1) on the evidence as to the local custom of the caste that the decree 
was right ; 

(2) that the defendant was liable to pay Court-fees only on the sum 

decreed. 


Appeal against the decree of C. A. Bird, District Judge of Godavari, 
in original suit No. 6 of 1888. 

The plaintiff, who sued as a pauper, alleged that he and defendant 
No. 1 (his sister) were members of an undivided family belonging to the 
bogam or dancing girl caste, and that defendant No. 1 was possessed of 
property amounting to Rs. 34 662, part of which, viz., a house, was in the 
occupation of defendant No. 2, and he claimed partition and delivery to 
him of a moiety of the property. Defendant No. 1 pleaded that she had 
acquired all the property as a prostitute and denied the plaintiff’s claim. 

The District Judge passed a decree for plaintiff for Rs. 100 as repre¬ 
senting the moiety of the propjrty left by his mother and directed that 
defendant No. 1 do pay the stamp duty due on the p'aint. 

Defendant No. 1 preferred this appeal in which the Secretary of State 
was joined as sole respondent. 

S. Subramanya Ayyar and P. Subramanya Ayyar , for appellant. 

Krishna Ayyar, for respondent. 


JUDGMENT. 

[164] Best, J.—The first respondent is dead, and the appellant has 
elected to proceed against the other respondent alone. This other respond¬ 
ent is the Secretary of State for India, on whose behalf ho one has 
appeared. 

The main question is as to the propriety of the Lower Court’s order 
in so far as it directs the appellant (who was the first defendant in that 
Court) to pay the Court-fees due to Government in consequence of the 
plaintiff having been allowed to sue in forma pauperis. The plaintiff 
claimed a moiety of property valued at Rs. 34,662, and was given a decree 
for only Rs. 100. The Court-fees which the first defendant (now appellant) 
has been directed to pay on account of the plaintiff amount to Rs. 699. 

The plaintiff’s case was that he was entitled to a moiety of property 
(of the above value) in the possession of his sister, the first defendant, as 
ancestral property and property jointly acquired ” in which he and the 
first defendant have equal rights, according to law and the custom of 
their caste.” 


* Appeal No. 105 of 1889 
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As to the plaintiff’s allegation that the mother of himself and the 
first defendant left property, the Judge’s finding is that the mother was 
barely able to maintain hersolf and her two children, that she used to 
borrow, and that she did not tram up her children in the usual accomplish¬ 
ments of their caste, the reason being that she could not afford it. The 
Judge finds that there is evidence that the mother “ had a gold patteda worth 
Rs. 50,” and he adds “she must have had some cooking utensils”; but he 
“cannot find it proved that she possessed any other property”; and the 
conclusion arrived at is as follows:—"Giving the plaintiff’s case every 
allowance, I cannot put the value of ancestral property, i.e., property 
acquired by the mother of the plaintiff and the first defendant at more 
thaD a couple of hundred rupees.” 

As to the second issue recorded, viz., “ Whether the property in pos¬ 
session of the first defendant is joint and ancestral property of the plaintiff 
and first defendant or whether it is the separate and self-acquired property 
of the first defendant,” the Judge’s finding is that it was acquired 
by the first defendant while she was in the keeping of a wealthy man, 
one Vinam Venkatarabnam, and that, with the exception of a very 
small portion which, giving every allowance to the plaintiff, cannot he put 
at more than Rs. 200, the rest is the first defendant’s own self acquisition. 
[163] Hence his decree in favour of the plaintiff for a sum of Rs. 100 
only. 

The reasons assigned for directing the first defendant to pay the whole 
Court-fees payable on the plaint are as follows : 

“ The plaintiff and the first defendant were by birth in the same 
position. Both plaintiff and the first defendant have lived disreputable 
iivea—the first defendant being a prostitute, while the plaintiff was the 
hanger-on of a prostitute. Yet himself is a pauper, and the first defend¬ 
ant has acquire! comparatively great wealth ; in the undefined state of 
the law, this induced the plaintiff to attempt to get a share, he has failed, 
and she has succeeded in resisting his claim by setting up a disreputable 
defence. There is a large sum due to Government for stamp duty. In 
these circumstances, 1 think it right to direct that the first defendant, 
considering the nature of her defence, be ordered to pay her own costs and 

the stamp duty due to Government.’ 

As to the defence set up by the first defendant, it has been round to 
be a legally valid one, and such being the case, and she having succeeded 
in proving her exclusive right to the bulk of the property in her posses¬ 
sion, the mere fact of a large sum being due to Government for stamp 
duty, which it will be impossible to recover from the plaintiff, is no reason 
for directing the first defendant to pay the same. The utmost that the 
first defendant could have been directed to pay is the Court-fees on the 
Rs. 100 decreed to plaintiff. Even as to this, however, it is objected by 
the appellant that she is not liable as neither by law nor by custom of 
the oaste was the plaintiff, being a male, entitled to any share in the 
property left by the mother of the plaintiff and the first defendant. There 
is, however, evidence adduced in the case which goes to show that, by the 
custom of the Boqam caste in the Godavari district, property left by a 
mother is divided between the sons and daughters. 

There is, therefore, no reason for disturbing the Lower Court’s decree 
so far as it awarded to the plaintiff a sum of Rs. 100 ; bub the decree in 
so far as it directs the first defendant to pay the whole of the Court-fees 
due to Government oa account; of the plaint must be modified and the 
first defendant direobed to pay the Court-fees in question only on the 

ii7 


1890 

DEO. 1. 

Appel¬ 

late 

Civil. 

14 U. 163. 



1890 

Dec. i. 

Appel¬ 

late 

Civil. 

14 M. 163. 


14 Mad. 166 INDIAN DECISIONS, NEW SERIES [Yol. 

Rs. 100 decreed against her; the rest bung directed to be paid by the 
plaintiff, or (as he is now deal) out of the assets if any, left by him. 

[166] The Lower Court’s decree must he modified as above. Under 
the circumstances of the case there will be no order as to the costs of this 
appeal. 

Muttusami Ayyar, J.—The only question which arises in this 
appeal is whether the Judge is right in directing the apDellant io pay the 
Government the stamp duty duo on the plaint presented by her brother 
as a pauper. The plaintiff being now dead, the Secretary of State is the 
only respondent before us, and he does not appear by Counsel to oppose 
this appeal. The appellant's brother claimed from her partition of what he 
described to he ancestral and joint property of Rs. 34,662 value, alleging 
that according to the rules of their caste, he was entitled to a half share. 
The appellant’s defence was that her mother, who was a Sani or a dancing 
girl, died very poor ; that she trained neither the appellant nor her brother 
in music or dancing; that there was no ancestral property, and that the 
appellant acquired the property in her possession by practising the profes¬ 
sion of her caste, viz., prostitution. The Judge found that the ancestral 
property of which the appellant’s brother was entitled to a moiety was 
but of Rs. 200 value, and that the rest of the property in her possession 
was acquired by her from a wealthy man named Viuam Venkataratnara, 
who had kept her, and inherited considerable property from his father. On 
this view of the facts, the Judgo awardel to the appellant’s brother a 
moiety of property worth Rs. 200, and dismissed the rest of his claim ex¬ 
tending to property worth Rs. 34,262. He refused the appellant, how¬ 
ever, her costs, and further directed her to pay the Court-fees due to 
Government mainly on the ground that she had set up a disreputable 
defence. Two objections are urged in appeal, viz., that, by the custom of 
the caste, appellant’s brother is not entitled even to Rs. 100 decreed to him, 
and that the direction as to payment of stamp duty was illegal. 

I do not think that either the defence set up by the anpellanb or her 
profession as a prostitute is sufficient to support the direction. Notwith¬ 
standing her profession, she (appellant) has rights of property and is 
entitled to the projection of law, and no penalty can lawfully be imposed 
upon her for pleading what is found to be substantially true to entitle her 
to such protection. The direction, therefore, that she should pay Court- 
fees in excess of Rs. 100 decreed against her cannot be supported. 

[•67] As regards the sum of Rs. 100, the respondent has clearly a 
charge to that extent on tbe property decreed to the pauper plaintiff under 
Section 411, Code of Civil Procedure. Both parties relied on the custom 
of their caste in support, of their respective contentions, and the Judge 
found upon the evidence that, the plaintiff was entitled to a share. I see 
no sufficient reason to distuib the finding. 

I am also of opinion that the decree appealed against must be set 
aside so far as it directs the appellant to pay Court-fees in excess of 
Rs. 100. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, KtChief Justice, and 

Mr. Justice Parker. 


KUNHAMED ( Plaintiff), Appellant v. KUTTI ( Defendant No : l), 
Respondent J [21st January and 13th February, 189LJ 

Specific Relief Act-Act I of 1677. Section 4 2—Suit for declaration-Fraudulent 
decree —Injunction. 

Suit for a declaration that a decree of a Subordinate Court was passed fraudu¬ 
lently, the Judge having been bribed by the present defendant : 

Held, that the suit did not lie. 

Per Cur : Tbe remedy would appear to be by way of injunction to restrain 
the party from executing the decree. 

rAnUr. 8 0LJ. 485 14871 : R. 35 M 712 (7191=11 Ind. Cas. 769 = 21 M.LJ. 920 = 
1 PP l’o M.L.T. 124 ; 5 M L J. 140 (141) ; D., 25 C. 49 (53).] 

Second apposl, against the decree of J. P. Fiddian, Acting District 
Judge of North Malabar, in appeal suir. No. 407 of 1889, confirming the 
decree of V. Kellu Eradi, District Munsif of Pynad, in original suit 

No. 567 of 1888. . 

Suit for a declaration that the decree in apneal suit No. 23 of 188b, 
on the file of the Subordinate Court ol North Malabar was passed fraudu- 

leIlll The nlaintiff a'legod that certain land was sold to him and defendant 

No 2that Zendanfko. 1 brought original suit No. 112 of 1885 against 

them in the Court of the District Munsif of Pynad to recover the land on 

the^trength of a forged title-deed, [168] that that suit was dismissed and 

i A tW ' Mr Kunien Menon, late Subordinate Judge of North 

P 7al Si* To heard the appeal against ,be a,or. said decree, was bribed 

bv first 'defendant, and he, findmg the forged lenm deed a genuine 

document reversed the decree of .he Munsn's, that the dec.ee of the 
document, rev by the High Court, as a decision was 

DOtapainst law, and that in the judgment of the Appellate Court the 
opinion was expressed that plaintiff was an unnecessary party to the 

6Ui Defendant No. 1 denied tbe allegations in the plaint and pleaded 

The plaintiff preferred this second appeal. 

Desikacharyar , for appellant. 

NarayanaRau , for respondent. 

JUDGMENT. 

We agree with tbe Acting District Judge that the suit is not properly 
we agree d ft nree under Section 42 of tbe Specifio Relief Act. 

one for a dec! J istbattbe defendant by fraud has obtained 

necessarily make that Cou rt an instrument of injustice and the remedy 

* Second Appeal No. 80 of 1890. 
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would appear to be by way of injunction to restrain the party from execut¬ 
ing the decree. The Court cannot itself be made a party to the suit— 
see Dhuroniahur Sen v The Agra Bank (1) and references thereunder. 
Daniell’s Chancery Practice, 3id edition, p. 1218 (4th edition, p. 1471), 
Drury on Injunctions, p. 96. Story’s Equity Jurisprudence, §§ 899-900. . 

We cannot allow the plaiat to be amended, as to do so would change 
the character of the suit. 

The second appeal must, therefore, be dimissed with costs. 


14 M. 169. 

[169] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt ., Chief Justice, and 

Mr. Justice Shephard. 

Kanaran and OTHERS ( Plaintiffs), Appellants v. Komappan 
and others ( Defendants ), RespondentsJ [15th December, 1890.] 

Court Fees Act-Act VlJ of 1870, Sections 7, 12 -Suit to cancel an instrument affecting 
land — Partial interest of vlaintiff in the land—Appeal against an order for payment 
of additional Court Fees . 

In a suit in a Subordinate Court by members of a Malabar tarwad to set aside 
an instrument affecting the whole of the tarwad property, the Subordinate Judge 
held that Court-fees were leviable, assessed on the value of the property, and 
accordingly ordered an additional payment to be paid by the plaintiffs. The 
plaintiffs failed to make the payment,and the Subordinate Judge dissmisedthe suit: 

Held, (1) that the order was erroneous since the plaintiffs would not be gainers 
to the extent of the value of the property if they obtained a deoree; 

(2) that the High Court was not precluded by Court Fees Act, Section 12, 
from revising it, and reversing the decree. 

[F., 23 B. 486 (490) ; 28 C. 334 (338); Appr.. 4 M.L.J. 183 (188); R., 16 C.L.J. 371 
= 17 C.W.N. 503 (505) = 16 Ind. Cas. 575.] 

Appeal against the decree of C. GoDalan Nayar, Subordinate Judge 
of North Malabar, in original suit No. 40 of 1889. 

Suit to set aside an instrument executed in respect of immoveable 
property valued at Rs. 39,000. 

The plaiot was stamped with a Rs. 10 stamp only as in a suit for a 
declaration. 

The Subordinate Judge who referred to Naraina Putter v. Aya 
Putter (2) held that the Court-fee was leviable, assessed according to the 
value of the property affected by the instrument sought to be set aside, and 
accordingly ordered the plaintiff to pay the additional duty. The plaintiffs 

failed to conform to this order and the Subordinate Judge dismissed the 
suit. 

The plaintiffs preferred this appeal. 

Sankaran Nayar, for appellants. 

Bhashyam Ayyangar, for respondents. 

JUDGMENT. 

In our opinion, the Subordinate Judge was wrong in valuing the 
plaint according to the value of the whole tarwad [170] property. It is 

clear that the plaintiffs will not be gainers to that extent if they obtain a 
decree. 


• Appeal No. 76 of 1890. 

(1) 5 C. 86. 
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It was argued for on behalf of the respondents that Section 12 of the 
Goum Fees Act prevented our revising the decision of the Subordinate 
Judge, but it has been he! 1 by this Court that where it is not a mere 
question of amount or arithmetical calculation the Section does not apply 
—Chandu v. Kombi [ 1), Aioodhya Pershad v. Gang a Per shad { 2). We re¬ 
verse the decree and remand the case to bo dealt with according to law. 
Appellant must have the costs of this appeal. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt. Chief Justice , and 

Mr. Justice Shephard. 


AYYAVAYYAR AND ANOTHER ( Defendants ), Appellants v. RAHIMANSA 
( Plaintiff ), Respondent * [9th and 10th December, 1890.] 

Vendor and purchaser—Conditional right of repurchase—Mortgage by conditional sale. 

A having previously hypothecated certain land to B, executed a conveyance of 
it to him in 1873 for a consideration which was now found to have been an 
inadequate price. On the same day, B executed to A a “counterpart document” 
by which he covenanted to reconvcy the land and return the sale deed if tbe sale 
amount be repaid to him in cash on 27th May 1875. The documents contained 
no provision as to interest aod reserved no power for the purchaser to recover 
his purchase money. In 1888 A’s representative, alleging that, the transaction 
evidenced by the above documents was a mortgage, brought a suit to redeem it: 

Held, that the transaction did not constitute a mortgage, and that the 
plaintiff was not entitled to redeem. 

[R., 28 B. 153 (158) ; 131 P.R. 1894 ; D., 21 B 706 (708).] 

SECOND appeal against the decree of L. A. Campbell, Acting District 
Judge of Coimbatore, in appeal suit No. 115 of 1889, reversing the decree 
of T. Ramasami Ayyar, District Munsif of Udumalueb, in original suit No. 
543 of 1888. 

Suit to redeem a mortgage executed by Nachimuttu Pillai (tbe pre¬ 
decessor in title of tbe plaintiff) to Ayyasami Ayyan, the father (deceased) 
of the defendants, dated 17th Januarv 1873. 

[171] The alleged mortgage was comprised in two documents, dated 
17th January 1873, of which one (Exhibit I) was in terms a conveyance by 
Nachimuttu Pillai and the other (Exhibit B) therein described as “ a coun¬ 
terpart document ” and executed by Ayyasami gave the boundaries of the 
land and Btated that it was “ owned and enjoyed before this by you Nachi- 
" muttu Pillai and thereafter by sale on this date by you to me, owned, 

* possessed and enjoyed by me,” and after reciting ‘ tbe particulars of the 
" receipt of the said sale amount by you from me ' proceeded and, 

1 consequently, if the said sale amount should be repaid to me in cash 
tl on 27th May 1875, I shall put you in possession of the said land, and, 
*' in addition, shall return to you the sale-deed executed to me by you. I 
shall also transfer in your Dame tbe patta now transferred in my name. 
" In default of the payment of tbe amount within the prescribed time, the 
44 sale-deed executed by you shall become permanent, and this counterpart 
44 document shall be cancelled. Thus have I executed this counterpart 
document with my free consent.” 

• Seoond Appeal No. 193 of 1890. 

(1) 9 M 208. (2) 6 C. 249. 
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JUDGMENT. 

Having regard to the language used in the two instruments, dated 
17th January 1873. we think there ran be no doubt that a sale with a 
condition for repurchase on the date specified was intended. The absence 
of reference to a reconveyance does not appear to us to be important, and 
there are rertainly no words positively indicating that a mortg ige was 
intended. There [172] is no mention of interest and no power is reserved 
to the purchaser to recover his purchase morey. On the othpr band, 
there is the fact that property was a’readv hypothecated to the purchaper 
and it is not exrlained why a different, form of mortgage should have 
been requ : red. The District Judge, however, refers to other circum¬ 
stances, which, in his opinion, point to an intention that the land should 
stand as a security for the amount of the consideration stated in the 
sale-deed. He finds that the price was inadequate, and he refers to the 
fact that the s’gnature of Nachimuttu Pillai, as an attes'ing witness, 
was taken to a mucbalka given to the defendants father by a tenant who 
appears to have befn left into possession in the mot th of January 1873. 
This latter circumstanee se» ms to us wholly unimportant, for, in any 
view of the case, Nachimuttu Pillai had at that date a possible right to 
the property. 

The District Judge does not allude to the conduct of the plaintiff in 
abstaining for some fi'teen years from reclaiming the land. 

We have to sav whether there is anv evidence to show that in 1873 

•• • 

the parries intended to en er into a transaction different from that which 
appears on the face of the instruments to which they are patties. In our 
opinion, there is no such evidence, and, therefore, we must reverse the 
decree of the District Judge and restore that of the District Munsif. 

The respondent must pay the costs in this and in the Lower Appel¬ 
late Court. 


The District Munsif referred to Ramnsami Sastrigal v. Samiyappa 
Nayakan (1) and held that the transaction evidenced by the above instru¬ 
ments was a sale with a conditional right of repurchase and that the 
plaintiff was accordingly not entitled to recover the land in 1888 and 
he dismissed the suit.. The District Judge, on appeal, finding that the 
consideration for Exhibit I was an inadequate price for the land and that 
the transferor’s signature had been obtained for a muchalka executed to 
the transferee in respect of the land in question, held that the 
transaction in question was a mortgage by conditional sale and re¬ 
versing the decree of the District Munsif passed a decree for redemp¬ 
tion. 

The defendants preferred this second appeal. 

Bhashyam Ayyangnr , for appellants. 

Pattabhirama Ayyar , for respondent. 




(1) 4 M. 179. 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Best. 

NARAYANASAMI (Plaintiff), Appellant v. RaMASAMI AND OTHERS 
(Defendants), Respondents.'' [4th March and 27bh November, 1890.] 

Hindu Laic—Adoption made the day after the adoptive father made his will—Adoptive 
son bound by the will — Inconsistent pleas. 

A Hindu wrote bis will devising certain ancestral property to his wife and on 
the following day he registered in and took the plaintiff in adoption. The testa¬ 
tor [173] died shortly afterwards. It was found that the plaintiff’s natural 
father wasawnre of the dispositions contained in the will and that the testator 
would not have adopted the plaintiff but for the consent of the natural father 
to those dispositions. The defendants who claimed under a gift from t he wife 
bad denied the adoption in their written statement, and on appeal raised the 
further plea that the adoption, if any, was conditional on the provisions of the 
will being acquiesced in : 

Held, (1) that the defendants were not precluded from succeeding on the 
latter of these inconsistent pleas; 

(2) that the plaintiff was not pn f itled to the ancestral property devised by the 
will to the testator’s wife. Lakshmi v. Subramonya II L.R., 12 Mad. 490), 
followed. 

[F.. 27 M. 577 (5%) =14 M.L J. BlO (F.B.l ; 8 Bom L R. 921 (929) ; R.. 16 M. 121 
(124); 21 M. 10 (l7); 5 Ind. Cas. 745 (746) = 6 N.L R. 33; 1 O.C. 174 (176) ] 

Second appeal against the decree of T. Rimasarri Ayyargar, Subor¬ 
dinate Judge of Negapat im, in anpeal suit No 133 of 1888, confirming the 
decree of N. R. Narsimmayya, District Munsif of Tiruvalur. in original suit 
No. 422 of 1886. 

Suit by the adoptive son of Mutfusami Ayyar (deceased) for possession 
of certain land, being part of his ancestral proi erty. Muttusarai Ayyar 
devised the land in question to his senior wife absolutely by will on 1st 
March 1880 ; on the following day he adopted the plaintiff and died shot tly 
afterwards. The defendants, who claimed under the devise, denied that 
the plaintiff bad been adopted as alleged. 

The District Munsif found that the adoption as alleged was proved, 
but held that as it appeared tha^ Muttusami Ayyar intended his adoptive 
son to take only the residue of his property, the plaintiff was precluded 
from questioning the validity of the devise, and he accordingly dismissed 
the Buit. His decree was affirmed on appeal by the Subordinate Judge, 
who held that the case wus within the rule laid down in Vinayak Narayan 
Jog v. Qovindrav Chintaman Jog (l). 

The plaintiff preferred this second appeal. 

Bhashyam Ayyangar, for appellant. 

Subramanya Ayyar, for respondents. 

SHEPHARD, J.—It was contended on behalf of the plaintiff that, apart 
from the theory that the plaintiff’s adoption was a conditional one, the 
plaintiff was entitled to the property of his adoptive father, notwiths'anding 
the latter’s will executed after the adoption, and that in fact there was no 
evidence that the adoption was conditional. And further it was argued 
that the defendants having denied the adoption aDd not raised in the 
Cl743 written statement the contention that the adoption was conditional, 
should not have been allowed to raise the contention in appeal. In 

• Second Appeal No. 670 of 1889. 

(1) 6 B.H.C.R.A.C.J 224. 
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support of this argument we were referred to the case of Mahomed Buksh 
Khan v. Hosseini Bihi (1), where the Judicial Committee expressed the opi¬ 
nion that the plaintiff se3king to recover property conveyed hy a deed of 
gift purporting to be ex -cuted by herself should not have baen permitted at 
the same time to allege that the deed was a forgery and that the execution 
of it wasobtainel by undue influence. Mr. Bhashyam Ayyangar contend¬ 
ed that similarly, in the present case, the defendants ought not to be 
allowed to plead first that there was no adoption, and then that there 
was an adoption, but that it and the will formed one transaction, so that 
the adopted son could not question the will. It is doubtless true that 
the two pleas, the one denying the adoption, the other admitting it 
and qualifying its effects, are inconsistent. I am nevertheless of opi¬ 
nion that the defendants are not precluded from rasing the latter de¬ 
fence. It is to be observed that the defendants are complete stran¬ 
gers to the transaction, being persons who have taken by gift from 
the widow of the plaintiff’s adoptive father. Both the defences which 
they have raise! have reference to matters not necessarily or probably 
within their own knowledge. Whether or not the plaintiff’s natural father 
consented to his son being taken in adoption on the terms expressed in the 
will is a matter as to which even the defendants’ donor, one of the widows 
of the adoptive father, would not necessarily have personal knowledge. 
There is a material distinction, therefore, between the present case and the 
one cited, where both charges related to matters necessarily within the 
plaintiff’s personal knowledge. Moreover, the circumstance, that in the 
case before the Julicial Committee it was the plaintiff who sought to raise 
inconsistent issues is material, for while it is open to a plaintiff, under 
certain circumstances, to reserve aground of claim, a defendant, failing to 
iQsist on a ground of defence in one action cannot a r terwards raise it in 
another action at the suit of the same pirtv. Wnile I am of opinion that 
the Subordinate Judge was right in allowing the defen lants to raise the 
contention, on the strength of which judgment has gone in their favour, I 
do not think he has sufficiently considered the facts with reference to 
[175J the principle applied in the case cited by him and in the more 
recent case of Lakshmi v. Subramanya (2). It is not sufficient that the 
plaintiff s fathor may have been aware of the dispositions made by the 
will, nor is the intention of the testator by any means a decisive circum¬ 
stance. It has to be seen whether the plaintiff’s father, while consenting 
to the adoption at the same time consented to the dispositions of the 
adoptive father’s property as forming the condition on which the adoption 
should take place. I would direct the Subordinate Judge to try an 
issue similar to that directed in the case referred to, viz :—Whether, 
when the plaintiff was given in adoption, his father or other person giving 
him in adoption was aware of the dispositions made by the late Muttu- 
sami Ayyar, and whether, but for his consent to those dispositions, 
Mutttusami would not have adopted the plaintiff. 

The finding should be recorded upon the evidence already taken and 
returned within six weeks from the date of the receipt of this order and 
seven days after the posting of the finding in this Court will be allowed 
for filing objections. 

Best, J. —The present case is distinguishable from Mahomed Buksh 
Khan v. Hosseini Bibi (3) as pointed out by my learned colleague. 


(1) 15 I. A. 81 [as to which case see lyyappa v. Ramalakshmamma-. 13 M. 549.] 

(2) 12 M. 490. (3) is i.A. 81. 
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I agree in thinking that the issues suggested should be tried by the 
Subordinate Judge. 

The Subordinate Judge having recorded findings on both of the above 
issues in the affirmative, this second apneal came on again for final 
hearing on Monday the 21th day of November 1890, and the case having 
stood over for consideration, the Court delivered the following judgment. 

JUDGMENT. 

The findings of the Subordinate Judge on both the issues sent for trial 
are in the affirmative. To these findings objections have been taken on 
behalf of the appellant on the ground that they are nob supported by any 
evidence. 

It is true that no witness has exDressly stated either that plaintiff’s 
natural father was aware, at the time of his giving his son in adoption, of 
the dispositions made under the will by the late Muttusami Avyar or that, 
but for the natural father’s consent to those dispositions, Muttusami 
Ayyar would not have adopted the [176] plaintiff. But the circumstances, 
UDder which the will w^s executed and the adoption took place, afford 
evidence which supports the conclusions arrived at by the Subordinate 
Judge on both the issues. 

It is proved that the plaintiff’s father was sent for, while the will was 
being written, and arrived on the following morning at about 10 o’clock. 
The will was registered in the afternoon of this latter day, and, on the 
same afternoon, the adoption of plaintiff took place. The witnesses differ 
in their statements as to whether the registration of the will was effected 
before or after the adoption took place. But this does not seem to be of 
much consequence. The two events are so closely connected that there is no 
room for supposing that, in making the adoption. Muttusami Ayyar had 
any intention of superseding the will ; and, as there can be no doubt that 
plaintiff’s father knew of the will, his giving his son in adoption without 
any objection to the will must be taken to amount to consent on his part 
to the dispositions made thereby and this view is further supported by 
his subsequently carrying out those dispositions as deposed to by plain¬ 
tiff’s seventh witness, Vanji Ayyan. 

The intention of Muttusami Ayyar being apparent from his conduct 
in executing the will simultaneously with the making of the adoption, it 
may fairly be inferred, in the absence of any evidence to the contrary, 
that he only made the adoption subject to the dispositions contained in 
the will. It cannot be said that there is no evidence in support of the 
Subordinate Judge’s findings on the issues, and there is no reason for 
thinking that these findings are incorrect. 

This second appeal fails therefore and is dismissed with costs. 
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[177] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Siddeswara (Defendant No. 2), Appellant v. KRISHNA 
(Plaintiff j, Respondent.'' L 12th September and 3rd December, 1890.] 

1 M L J 321 Obstruction of public street — Suit for declaration and injunction — Special damage , 

A gate was erected in a public street (oy the permission of the Municipal 
Couucil) which obstructed the exercise by the plaintiff and the public of their 
right to report to and draw water from a well. It appeared in evidence, although 
itwi* not alle^el in the pliint. thtt the pliintiff hal to use the land between 
the newly erected gite and the well when he rep tire 1 his house. The plaintiff 
not having obtained permission to sue under Civil Procedure Code. 8ection 30, 
sued for a declaration of hn right to use the street and draw water from the well 
and for an injunction compelling the removal of the gate : 

Held, that the suit was within the rule precluding private actions for public 
wrongs without special damage alleged and proved, and was accordingly not 
maintainable 

[R., 16 Ind. Cas. 961 (963) =4 P.L.R. 1913 = 277 P.W.R. 1912 ; 23 M.L J. 539 (541) = 
12 M.L.T. 491; Not Appl., 6 Ind. Cas. 234 = 7 M.L.T. 222 ; D., 61 P.R. 1901 = 
103 P.L.R. 1901.] 

SECOND aDpeal against the decree of R. Sewell, Acting District Judge 
of Bellary, in Appeal Suit No. 126 of 1889, modifying the decree of 0. 
Purushottamayya, District Munsif of Bellarv, in Original Suit No. 160 of 
1888. 

The plaintiff sued the Municipal Council of Bellary and the occupant 
of a house at a short distance from his own, to establish his right to use a 
certain lane in Bellary and to draw water from a well situated in the 
lane and bo compel the removal of a gate erected across the lane by defend¬ 
ant No. 2 by the permission of the Municipal Council. Tne plaint averred 
that the permission had been given, “ without making any inquiry, ille¬ 
gally, fraudulently and through partiality,’' and that the Municipal Council 
had no authority to permit the construction of the gate, whereby" trouble 
" aud inconvenience were caused to the plaintiff, all the residents of the 
( said street to move about in the said street according to mamoolandto 
go to and bring water from the well.” No permission to SU 9 under 
Civil Procedure Code, Section 30, was obtained. 

[173] The District Munsif found that the ground between the gate 
and the well was the private property of defendant No. 2. Bub he 
recorded a finding in the affirmative on the second issue which was 
framed as foliows :— 

Whether the plaintiff is enbiiled to walk on the ground on his way 
4I t° an d whether he is entitled to d-a v water from the well inclosed by 
the second defendant. ” 

„ t0 this issue, he said in paragraph 10 of his judgment:—It 

u aop^rs from the evidenee of the plaintiffs’ witnesses that for 25 or 30 
It y® ar3 the plaintiff and tnanv other peoole have been walking on the 
^said ground in going to the sail well bo get water from the same. 
„ Although the well belonged to one Narayana Setti, by whom the well 
ti wa,s sunk, yet he allowed people to draw water from the well. His 
successors also allowed people to draw “water from the well. All peopls 

• - i ■ m 

* 8econd Appeal No. 1430 of 1889. 
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who wanted the said well-water used to have free acoess to the well. 
‘The seoond defendant cannot obstruct this prescriptive right enjoyed by 
‘the plaintiff and others for a long time. The plaintiff must walk on the 
‘ ground mentioned above to go to the said well and to repair the wall, 
4 windows, &c., of his house. The second defendant cannot prevent 
‘ the plaintiff from walking on the ground and from drawing water from 
“ the well. I therefore decide the second issue in the affirmative. 

The District Munsif passed a decree declaring the plaintiff s right so 
found to exist, but otherwise dismissing the suit. 

Both plaintiff and defendant No. 2 appealed to the District Judge, 
who recorded findings that the lane obstructed was a public street as far 
as the well and that the obstruction interfered with the exercise by those 
living near of their right to take water from the well. On these findings 
he dismissed the appeal of defendant No. 2 and modified the decree of the 
District Munsif by adding a direction that the gate in question be re¬ 
moved. 

Defendant No. 2 preferred this second appeal. 

Ramasami Mudaliar, for appellant. 

Ramachandra Ran Saheb , for respondent. 


JUDGMENT. 

MUTTUSAMl AYYAR, J. —This was a suit to remove an obstruction 
iu a public street of Beliary. There is a main street in that town called 
Kara sal a street an! a lane runs from it north to south. Both the appel¬ 
lant and the resoondent reside in that lane and there is a well in it near 
the house of the former. Tne [l79] respondent and others living 
in the lane are founi to have been using it and getting water from the 
well at all times, both day an i night, for m>re than 25 years In May 
1888 the appellant obtained permission from the Mumcipil Council at 
Bellary the first defendant in this suit, to build a wall and a gate across 
a portion of the lane, and accordingly erected a wall and a gate so as to 
obstruct the re^ponient and others from freely using the lane and taking 
water from the well. The respondent then instituted the present suit to 
establish his right to use the lane and to pass to and from the well for the 
purpose of drawing water and to compel the appellant to remove the wall 
and the gate recently erected by him. H s crse was that the lane was a 
public street, that the inhabitants of the town, who live in it and in the 
neighbouring streets, had a prescriptive right to use the lane and to draw 
water from the well at their pleasure, and that the obstruction caused by 
the appellant in violation of that right put them to considerable trouble 
and inconvenience. The appellant contende I, on the other hand, that 
the well was situated in his own compound, that the lane was not a public 
Btreet, that the well was his own property, an 1 that he erected the wail 
and the gate on his own ground. He took also the preliminary objection 
that the respondent, who asserted that the lane was a public street, was 

not entitled to maintain this suit on his own behalf. 

Three issues were recorded for decision by the Court of First Instance, 
and the first was whether the ground enclosed by the appellant was public 
property or his private property. Tue finding is that it belongs to the 
appellant. The second issue was whether the respondent was ontnled to 
walk on the ground on his way to draw water from the well enclosed by 
the appellant. Both the Courts find from the evidence of user for a period 
of 25 or 30 years that the respondent and otaers have a prescriptive ngh‘ 
fco do so. The third issue was whether the respondent was entitled to 
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maintain this suit. The District Munsif held that the respondent sought to 
establish his own prescriptive right and nnt that of any other parties and 
that it was not necessary for him to obtain the permission prescribed by 
Section 30 of the Code of Civil Procedure and the Judge concurred in that 
opinion. In coming to a finding on the second issue, the District Munsif 
observed that the plaintiff (respondent) must go on the ground mentioned 
above to get to the said well and to repair the wall and windows, &c., of his 
house. 

[180] With reference to the second issue, the District Judge remarked 
that he was satisfiel upon the evi ience that the plaintiff (respondent) had 
established his right by prescription to the use of the lane at all times of 
day and night at least as far as the plaint well, and that the appellant 
had no right to block the lane by a gate or door. He accordingly directed 
that the new gate or door put up by the appellant be ^removed and con¬ 
firmed the decree of the District Munsif so far as it allowed the wall to 


stand on the ground that it was suhstir.ur.ed for an old mud wall which had 
long stood there, and upheld the plaintiff’s right to use the lane as far as 
the well aud to take water from it at his pleasure. 


The question argued before us is as to the m lintainability of the suit. 
It is urged that the lane at leist as far as the well being found to be a public 
street, and no special damage being alleged and proved, it is not competent 
to the respondent to maintain this suit on his owa behalf, and in support 
of the contention, our attention is drawn to the dicisio i of this Court in 
Adamson v. Arumugam (1), which followed the leading case on the subject, 
viz., Satku Valad Kadir Sausare v. Ibrahim Aga Valad Mirza Aga (2), 
wherein the question was fully discussed an 1 several English decisions 
were cited. There is no doubt that the Engligh rule, viz., no action 
can bo maintained by one person against another for obstruction to 
a highway unless special damage is proved, is applicable in India. 
As observed by my learned colleigue, the principle on which this 
rule is founded is that of protecting the person causing the ob¬ 
struction against being harassed by a multiplicity of suits and of 
providing, at the same time, a remedy for the common injury by 
indictment. I only desire to add that the special damage which 
it is necessary to plead and prove in order to take a case out of 
the. rule does nob necessarily consist in actual pecuniary loss and in a 
claim to compensation for the same. It is sufficient to show that the 
party suing has sustained special injury bevond what is sustained by the 
general t public. In Dobson v. Blackmore (3), Lord Denman, G. J., explains 
it as a damage brought on the individual complaining, which 
,, mi &. perhaps be more properly styled particular damage, or a 
special damage more than the rest of Her Majesty’s subjects” 
ordinarily sustain in consequence of the obstruction. and not that 
“ j aor k of damage only which may or may nob ensue from the aots 
,< °° e! .k entitles the plaintiff when it does arise to specific repa- 

lation m the form of damages.” The special injury, however, should 
not be merely consequential nor remote as in Ricket v. The Metropolitan 
Hallway Company (4); nor should it consist in mere delay in getting to a 
place as in Wmterbottom v. Lord Derby (5). It should be an injury quite 
istinot from that of the public in general, and when such is the case, a 
ouit of Equity will grant an injunction and such relief as may compe 

W 2 ^ W 2 B 457 • (3) 9 Q.B. 991, 

(4) L. R. 2 Eng. & Ir. App. 175. ( 5 ) jj, g. a Ex, 816. 
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the wrong-doer to take active measures to discontinue the nuisance, Satku 
Yalad Kadir Sausarc v. Ibrahim Aga Valid Hirza Aga (l). 

The substantial question then for determination is whether, upon the 
faots found, this case falls uuder the general rule or forms an exception to 
it. The finding that the lane obstructed is a public street as far as the well, 
discloses only a common injury. The finding that the obstruction in the 
lane obstructs also the exercise of the right of those living in the lane and —~ 

near it to take water from the well suggests an injury not special to the res- « “• J 7 ' 
pondent but common to him and to the general public, though the incon-1 
venieuce arising from it may be felt more by those living near the well than 
those living at a distance. There is no averment in the plaint that by 
deprivation of the use of the well, the beneficial enjoyment of the respond¬ 
ent's house is materially interfered with or its value is lowered. There is 
however, the observation of the District Munsif, in paragraph o 
his judgment, that the plaintiff must enter and go upon the ground 
enclosed by the appellant to repair the wall, the windows, &c„ of his 
house, but there is no averment in the plaint that any right of easement 
has been disturbed, nor is any relief claimed ,n respect of such easement. 

I thought, at first, that further inquiry was perhaps desirable to ascertain 
whether the obstruction, in any way, interfered with the beneficial enjoy¬ 
ment of the respondent’s house, but, upon further consideration I agree 
with mv learned colleague that we might thereby vary the case disclosed 
by the plaint and go beyond the averments in it. The conclusion I come 
to is that unon the facts found by the Judge there is no special injury 
such as the law requires to sustain the suit. I concur, thereiore, in the 

Hppvpp nronosed bv mv lo&rncd coIIcji^uq. 11 , ,i , . % 

f 1821 BEST J -It is contended, on behalf of the appellant, that the 

- es rszrsxz jarafrtS 

rssr 

v. Arumugam (2), in which it another for obstruc- 

srr;— >■ 

India as a rule claims the right to the use 

A further contention ttW^ & mbicb he ; 3 entitled as occupant 

° the weH m . qU ®^ l c ° h a h 6 is now living, his suit must fail by reasou of his 

‘wail has been used by the occupants of th.s 

house for a period of twenty ’ ri „ ht t the weU as occupant of 
So far as the pla.r, iff clauns iDValid , as admittedly he 

his present house, his cla'm t b about 12 years> and there is 

has resided in thls ° ,7 . th right claimed is an easement attached 

no proof or even allegat contrary, the plaintiff makes up the 

to this particular ° u ®®' b a qding to the period, during which he 

prescriptive period of 20 yea . £ of which he was the occupant 

has occupied his present ho , b ground tbat fche right of 

nf a neighbourmg house. He does th.s to the pubUc o( fchat par . 

using the well and the lane leacl^ „ ^ ^ tha plaintiffs suit> even though 


(1) 2 B. 457. 


MV—17 


(2) 9 M. 463, 
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1890 to the public. The rule in question is applicable to any public right, the 
Dec. 3. reason of the rule being the avoidance of multiplicity of suits, for, to use- 

- the words of Lord Coke, “ if any one man mignt have action, all men might 

Appel- nave the like.” 

LATE In my opinion, therefore, the appeal must be allowed, and both the 

Civil. Lower Courts’ decisions being set aside, the suit dismissed, bub under the 

- circumstances, each party should be directed to bear his own costs 

H M. 177= throughout. 

1 M.L.J, 321. 


14 M. 183 = 1 M.L.J. 234. 

[183] APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins, Kt., Chief Justice, and Mr. Justice 

Shephard. 


KRISHNASAMI ( Defendant No. 2), Appellant v. Kanakasabai 

( Plaintiff), RespondentA [15th and 19bh December, 1890.] 

Jurisdiction-Civil Courts Act (Madras) — Act III of 1673, Section 12 — Valuation of 
relief—Suits Valuation Act—Act VII of 1887, Section 11— Suit by a Court-pur¬ 
chaser for partition. 

The purchaser at a Court-sale of eight pangus out of an estate of 2815/if> pangus 
sold them to the plaiutiff. The whole estate was worth more than Rs. 2.500, but 
the eight pangus sold to the plaintiff were worth less than that sum. The plaint¬ 
iff brought this suit in a Subordinate Court against his vendor and certain per¬ 
sons, who were in possession of and claimed to be entitled by right of purchase 
to the whole estate, for partition and possession of his eight pangus. It was 
found that the plaintiff was entitled to the eight pangus purchased by him as 
against the defendants : 

Held, (1) that the suit was within the pecuniary limits of the jurisdiction of a 
District Munsif ; 

(2) that since the disposal of the suit had not been prejudicially affeoted, 
Suits Valuation Act. Section 11. was applicable and the decree of the Subordinate 
Court should bo confirmed. 

Quare : Whether the Subordinate Court has not concurrent jurisdiction with 
a District Munsif in suits less than Rs. 2,500 in value. 

[F., 15 M. CD; 23 M. 3G7 (370)=9 M.L.J. 263; 11 Ind. Cas. 742 (743) = U.B.R. 
(1911). 1st Qr., 82 ; R., 19 M. 56 (59) ; 20 M. 289 (292) ; 8 Bom-L.R. 516 (521); 
35 V R. 1901 = 47 P.L.R. 1901.] 

Appeal against the decree of K. Krishna Menon, Subordinate Judge 
of Tanjore, in original suit No. 6 of 1889. 

Suit for partition and possession of certain land. The land in question 
comprised eight out of 28 1,> /ig pangus, formerly the property of one Ramudu 
Chetti. The eight pangus were purchased by defendant No. 3 at a Court- 
sale held in execution of a decree against Ramudu Chetti on 7th April 
1877. On 17th December 1882 defendant No. 3 sold them to the plaint¬ 
iff for Rs. I,o00, the particlulars of the land sold ” being described as 
follows ;— 

tt Out of the total number of 40 shares lying within the following 
„ four ma i° r boundaries, viz., west of the limits of the villages of Avit- 
lt kottai, Mandala Kottai and Ulayakannam. [184] north of the limits 
4I Audanu, east of the limits of the villages of Valasary and Nemmali 
and south of the limits of Paravakottai; Ramudu Chetti’s paDgus are 


* Appeal No. 37 of 1890. 
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28 lo /i6, oub of these Arethikarai and Samudayam apperbaining to my eight 1890 
pangus come to velis 65 and mahs 13 as mentioned in sale certificate.” Deo. 19. 

The plaintiff alleged that he had been improperly prevented from - 

taking possession, &c., by defendants Nos. 1 and 2, who, however, alleged Appel- 
that the purchase by defendant No. 3 was made benami for their undivided LATE 
brother, since deceased, who had purchased the rest of the estate from Civil. 

Ramudu Chetti. It was also pleaded that the Subordinate Court had no - 

jurisdiction to entertain the suit, as the value of the eight pangus was less 14 M * 183 = 
than Rs. 2.500, although the value of the 28 15 /ig pangus was more. The * M.L.J. 234. 
Subordinate Judge held that he had jurisdiction to try the suit and that 
the purchase by defendant No. 3 was not benami. and he passed a decree 
as prayed. 

Defendants Nos. 1 and 2 ureferred this appeal. 

Defendant No. 3 was ex parte throughout. 

Pattabhirama Ayyar , for appellaut. 

Subramanya Ayyar , for respondent. 

JUDGMENT. 


As far as the facts are concerned, we expressed our opinion at the 
hearing that we saw no reason to differ from the finding of the Subordi¬ 
nate Judge. It was, however, contended that the case was one which 
the District Munsif had jurisdiction to try, inasmuch as the value of the 
shares ought to be recovered, and not the value of the entire property, 
should be taken to be the value for the purpose of determining jurisdiction. 
The value of the share would admittedly bring the case within the juris¬ 
diction of the District Munsif. Following the cases cited, viz., Khansa 
Bibi v. Syed Abba (1) and Venkataramanah v. Meera Labai (2), we must 
uphold this contention, for here, as in those cases, the plaintiff and the 
defendant do not stand in the relation of coparceners to each other. 


The question was then raised on behalf of the respondents whether, 
notwithstanding that the District Munsif had jurisdiction to try the case, 
the Subordinate Judge had not concurrent jurisdiction, the case did not 
come within the provisions of the Suits Valuation Act. With regard to 
the first of these points [185] there is authority in favour of the plaintiff, 
it having been held as well in Calcutta as in the North-West Provinces (3) 
that, although as a matter of procedure suits below a certain value ought 
to be instituted in the Court of the District Munsif, the Subordinate 
Judge still has jurisdiction to try them. In our opinion there is great 
force in the arguments in support of this view. Bub in the present case 
it is unnecessarv for us to decide the point, because, assuming that the 
Subordinate Judge had no jurisdiction, we think that Section 11 of the 
Suits Valuation Act is applicable, and we certainly do not think that 
the over-valuation of the suit has prejudicially affected the disposal of the 
suit. It is argued that the section is intended to apply only in cases 
where the over-valuation or under-valuation is due to a mistake in 
estimating the value of the subject-matter, and does not apply to cases 
like the present in which there has been a mistake in principle. But 
what the section provides for is the “ over-valuation or under-valuation 
of a suit or appeal,” and there is nothing to show that any distinction 
should be made according as the mistake was made in one way oi 



U) 11 M. 140. ^ 13 M *. 275 ‘ 

(8) Bee Matra Mondal v. Bari Mohun Mullick , 17 C. 155, and Nidhi Lai v, 
Mo ahar Husain, 7 4. 280 [Reporter’s note.] 
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another. The present case is certainly within the mischief of the Act, 
and we see no reason for holding that its provisions are not applicable. 
It is competent, therefore, to us to dispose of the appeal as if there 
had been no defect of jurisdiction in the Lower Court, and accordingly, 
having considered the case on its merits, we dismiss the appeal with 
costs. 


14 M. 186= 1 M.L.J. 95. 

[186] APPELLATE CIVIL. 

Before Mr. Justice MiUtusami Ayyar , Mr. Justice Best , and 

Mr. Justice Weir. 


SUBBAYYA AND ANOTHER ( Plaintiffs ), Appellants v. KRISHNA 
( Defendant ), Respondent J [28th March, 23rd and 27th October and 

7th November, 1890.] 

Civil Procedure Code, Sections 530,575 —Removal of trustee-Jurisdiction of District 
Court—Composition of Bench on hearing referred appeal. 

Ia a suit under Civil Procedure Code, Section 539, in the District Court to 
remove the hereditary trustee of a public trust for breach of trust the District 
Judge held tint he hid no jurisdiction to pass the decree prayed for. 

The plaintiff appealed and the appeal came on before two Judges who differed 
in opinion. The appeal was thereupon referred under Civil Procedure Code, 
Section 575, and was heard by a Bench of three Judges including the Judges who 
first heard the appeal. 

Held, by Best and Weir, JJ. ( Muttusami Ayyar, J., dissentiente), that the 
District Judge had jurisdiction to remove the trustee hostilely for breach of trust 
in a suit under Civil Procedure Code, Section 539, Narasimha v. Ayyan (12 M. 
157) considered. 

LP., 20 A. 46 (51) ; 16 B. 626 (629) ; 21 B. 48 (51) ; 24 C. 418 (425) ; 33 C. 789 (803) = 10 
C.W.N. 581 ; 2C.L.J. 431 (43J) ; Appr., 20 C. 810 (816:; R., 33 C. 905 (910) = 
10 C.W.N. 867 ; 17 RI. 462 1464) (F.B.); 32 RI. 131 (134) = 4 M.L.T. 345; 6 Bom. 
L.R. 131 (210); 3 O.C. 299 (303.)] 

Appeal against the decree of J. A. Davies, District Judge of Tanjore, 
in original suit No. 3 of 1888. 

The plaint set out that about 1820 certain land was conveyed to an 
ancestor of the plaintiffs and the defendant by the then Maharajah of 
Tanjore on trust to apply the income “ for the charitable purpose of main¬ 
taining a permanent watershed on the road to Rameswaram ; ” that the 
charity was conducted by the original grantee and afterwards by the father 
(since deceased) of the plaintiff No. 2 and the defendant; that the manage¬ 
ment of the charity, subject to the control of the other members of the 
family, passed to the defendant, and that he had for the last seventeen 
years neglected to maintain the watershed in question and misappropriated 
the income of the lanl to his own use and had failed to keep and render 
due accounts thereof. The plaiut further seated [187] that the suit had 
bean sanctioned by the Collector of Tanjore under the terms of Section 539 
of the Civil Procedure Code, and the prayer of the plaint was “ that the 
it Court may be pleased to pass a decree removing the defendant from the 
management of the trust, appointing other proper trustee or trustees, 

* Appeal No. 70 of 1889- 

In Peruvagzl Krishnasami Mudili v. B ilakrishna Raidu (Original Side, Appeal 
No. 4 of 1391), heard by the Caief Justice and Parker, J., ou 7th April 1891, the deci¬ 
sion of the mijerity of the Jalges in this appeal was appreved and followed.) 
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“and granting such further or other reliefs as the nature of the case *890 
“ may require.” Nov. 7. 

The defendant denied the breach of trust, but took no objection to . 
the jurisdiction of the Court to grant the relief sought. But at the final Appel- 
hearing an issue was framed by the District Judge, which was as BATE 

follows :— Civil. 


“ Whether the plaintiffs are entitled to sue under Section 539 of the - 

“ Code of Civil Procedure.” Upon this issue the District Judge held, with 14 186= 

reference to the decision in Narasimha v. Ayyan (1), that he had no jurisdic- 1 93 

tion under Section 539 of the Civil Procedure Code to remove defendant 
from the trust and dismissed the suit. 

The plaintiffs preferred this appeal on the following grounds : 

i. The Lower Court erred in holding that it had no jurisdiction to 

hear the suit. 

ii. The Lower Court erred in dismissing the suit on a ground not 

taken bv the defendant in his written statement. 

iii. Even granting that the Lower Court had no jurisdiction to hear 

the suit, it ought not to have dismissed the suit, but should 

have returned it for presentation to the proper Court. 

Patiabhirama Ayyar , for appellants. 

Rama Rail, for respondent. 

The appeal came on for hearing on 28th March 1890 before MUTTU- 
SAMI Ayyar and Best, JJ., and their Lordships delivered the following 

JUDGMENTS. 

MUTTUSAMI Ayyar, J.—The appellants are parties interested in the 
due administration of an endowed public charity inTanjore, and the respond¬ 
ent is its present trustee by right of inheritence. The former charged the 
latter with negligence and misconduct and instituted this suit in the District 
Court of Tanjore to remove him from the officeof trustee and to have another 
appointed in [188] his place. The Judge held that he had no jurisdiction 
to entertain the suit under Section 539 of the Code of Civil Procedure, and, 
reiving on the decision in Narasimha v. Ayyan (l), dismissed the claim 
with costs. 

The contention in appeal is that the Judge has jurisdiction, and if he 
has no jurisdiction, he ought to have returned the plaint to be presented 
to a Court of competent jurisdiction. It is urged that since Narasimha v. 

Ayyan (l) was decided, Section 539 has been amended, and that, as point¬ 
ed out in Chimpa v. Pattabhirama (2), the procedure under Sir Samuel 
Romilly’s Act (52 Geo. Ill, Cap. 101) was by petition and summary order, 
whereas a regular suit is prescribed by Section 539 of the Code of Civil 
Procedure. 

The decision in Narasimha v. Ayyan (1) rests on two grounds, viz., 
that the plaintiff in that case had no direct interest in the trust, and that 
it was not clear that a suit to remove a trustee hostilely could be brought 
under Section 539. As Act YII of 1888 amended that section by 
substituting the words “ two or more persons having an interest in the 
trust ” for the words '* two or more persons having a direct interest in the 
trust,” the question in this appeal is whether a suit to remove a hereditary 
trustee for misconduct will lie under Section 539, though the trustee denies 
the misconduct imputed to him and is willing to act as trustee. It is not 
denied that under Sir Samuel Romilly’s Act a trustee could not be removed 
hostilely, bnt our attention is drawn to the Trustee Act, 13 and 14 Vie., 


(1) 12 M. 157. 


(2) Appeal No. 199 of 1887 not reported. 
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Cap. 60, section 50. Even under this statute,* the Courts refused to remove 
a trustee by an order and otherwise than by a suit—(seethe cases cited in 
Lewin on Trusts, 8th edition, p. 1028). A reference, therefore, to the 
English Statutes does not carry the case further than that Section 539 is 
taken from them, but that a suit has to be instituted under it whilst the 
procedure prescribe! by the former was summary. The decision in Chimpa, 
v. Pattabhirama (1) simply pointed out this distinction, and the question 
has, therefore, to be determined with reference to the language of 
Section 539 and the construction suggested bv it. It is to be observed 
that the dismissal or removal of a trustee is not specified among 
the descriptions of relief to be awarded under [189] Section 539, and 
the proviso for such further relief as the nature of the case may re¬ 
quire pre-supposes, as explained in Narasimha v. Ayyan (2) some 
matter incidental to the relief expressly authorized to be granted. This 
appears to warrant the construction placed upon it that it was in¬ 
tended not to include cases in which a hereditary trustee has to be hosti- 
lely removed, but to limit it to the classes of cases dealt with by orders 
under the English Statutes. The decision of the Judge is right. As re¬ 
gards, however, the contention that the plaint ought to have been returned 
for want of jurisdiction, I think it is well founded, as no other question 
has been decided in this case. 


I would, therefore, modify the decree by ordering the plaint to be 
returned and confirm it in other respects. 

I [The appeal has substantially failed and the appellants will pav the 
respondents’ costs.] 

Best, J.—The District Judge has dismissed the suit on the ground 
that the plaintiffs are not entitled to sue under Section 539 of the Code of 
Civil Procedure, quoting, as his authority, the decision of this Court in 
Narasimha v. Ayyan (2). 

<< The suit was held in that case to be non-maintainable, because 
the plaintiffs had not a direct interest in the trust within the terms of 
Section 539 of the Civil Procedure Code.” That section has, however, been 
amended by Act VII of 1888 (Section 44) by removal of the word "direct ” 
and the section, as it now stands, is applicable to suits in which persons 
have ' an interest in the trust.” 


The question remains whether Section 539 is applicable to a suit to 
remove a. trustee. This is not one of the reliefs specifically mentioned in 
the section, but the last clause of the section provides for the "granting 
of such further or other relief as the nature of the case may require.” In 
the case above referred to, the opinion is expressed that such " grounds of 
lelief would be some matter consequent on the relief which the section 
enables to be granted.” The section says ” further or other relief,” and 
if a new trustee can be aonointed under the section in place of an existing 
trustee, the removal of the latter would be a " further or other relief 
lequiiel by the nature of the case.” This is, I imagine, the reason why 
the removal of a trustee is not specifically mentioned in Section 539. 

[19.0] It does not seem to me that the decisions under Sir Samuel 
Bomilly $ Act can be of use in deciding the question. 

* [S. 34.—Ed.] 

t The sentence in rectangular brackets forms a portion of the judgment of Muttu- 
sami Ayyar, J., \thouqh omitted in I.L.R. —ED.] 

(1) Appeal No. 199 of 1887 not reported. 

(2) 12 M. 157. [AS. No. 160 of 1887.—ED.] 
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As pointed out by the learned Judges who decided Naraswiha v. 
Ayyan (1) its object was to “enable trusts of certain classes to be carried 
out by summary procedure and not by suitwhereas Section 539 of the 
Code of Civil Procedure contemplates a suit, not merely a petition. Such 
being the case, I do not see why the construction of the section should be 
limited so as to exclude cases in which there is “ hostility.” The opening 
words of Section 539—“ in case of any alleged breach of any express or 
constructive trust ”—seem to imply the existence of a trustee who 
is alleged to have been guilty of such breach ; and the power sub¬ 
sequently given bv the same section to appoint new trustees must imply, 
I think, also power in the Court to remove the old trustees (or trustee), 
if such removal is found to be necessary and justifiable as a result of the 
suit. 

I would, therefore, set aside the Lower Court’s decree and remand tbe 
suit for replacement on the file and disposal according to law, and direct 
that the costs hitherto incurred be costs in the suit to be provided for in 
the decree to be passed by the District Judge. 

In consequence of the difference of opinion between their Lordships 
the appeal wa9 referred to Mr. Justice Weir under the provisions of Section 
575 of the Civil Procedure Code on the 11th October 1890. 

When the appeal came on for hearing before Mr. Justice Weir on 
23rd October 1890, Pattabhirama Ayyar for the appellant took the objec¬ 
tion that it was not competent to Mr. Justice Weir to hear the appeal 
alone and sitting apart from the two Judges who originally heard the 
appeal, and relied upon the Full Bench decision of the Allahabad High 
Court in Rohilkhand Kumaon Bank (Limited ) v. Roio( 2). 

Rama Rau for respondent supported the contention that the appeal 
should be heard by the three Judges. 

WEIR, J.—Appeal suit No. 70 of 1889 was referred by the Chief 
Justice to me by order dated 11th October 1890. 

[191] On this case being called on, objection is taken by tbe Pleaders 
of both parties that it is not competent to a single Judge sitting by 
himself and apart from the Judges who have first heard the appeal to 
hear an appeal referred under Section 575, Civil Procedure Code. The 
language of Section 575, Civil Procedure Code, itself, and the construction 
put upon that section by a Full Bench of the Allahabad High Court in 
Bohilkhand Kumaon Bank (Limited ) v. Row (2) are relied on in support of 
this argument. 

The language of the section does not appear to me to imply that the 
appeal must necessarily be heard again at the reference by the two Judges 
who first heard it and differed; but there is authority in support of the 
opposite view, and as tbe Pleaders of both parties concur in supporting the 
objection, it would be inadvisable on my part to press them to proceed with 
their argument. 

The question raised is one of great importance and the narrow con¬ 
struction placed on the scope of Civil Procedure Code, Section 539, by the 
•decision in Narasimhav. Ayyan (1) is likely, it is said eo affect prejudi¬ 
cially numerous endowments in the mofussil. 

On this ground the Pleaders suggest that the case is one which it 
may be desirable to refer to a Full Bench. The great importance of the 
•question involved, I think, justifies the suggestion. On the other hand, 
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a reference to a Full Bench Decessary. Excepting in the instance of 
Mr. Justice Best’s opinion now recorded there has been no dissent from 
the view stated in Narasimha v. Ayyan (1). I myself followed the latter 
decision in a suit tried on the Original Side in September last— Krishna- 
sami v. Balakrishna (2), but as a single Judge I of course considered 
myself bound by the reported decision of a Bench of two Judges. 
The question was also, I see, raised in an appeal before the Chief Justice 
and Parker, J., in Chimpa v. Pattabhimma (3), but was nob gone 
into as the objection had not been stated in the grounds of appeal. With 
these remeraks I refer the objection for the orders of the Chief Justice. 

[The appeal came on again for hearing before Muttusami Ayyar , Best 
and Weir, JJ., on 27th October 1890.] 

[192] Pattabhimma Ayyar , for appellants. 

The District Judge erred in holding that the decision in Narasimha 
v. Ayyan (1) is authority for the contention that the suit for removal of 
a trustee does not lie under Section 539 of the Civil Procedure Code. 
The only point decided in it was that the plaintiffs had not a direct inter¬ 
est within the terms of Section 539, and the Legislature has now sub¬ 
stituted the words “ having an interest ” for the words “ having a direct 
interest.” See Section 44 of Act VII of 1888. The other point as 
to the removal of a trustee was no doubt considered, but there is no 
opinion expressed about it. It is not even an obiter dictum ; it is 
only a quccrc. Besides the observations of the learned Judges are not 
strictly accurate. The provisions of Romilly’s Act were confused with 
those of another Act, the Trustee Act (13 and 14 Vic., Cap. 60). The 
appointment of new trustees is referred to only in Section 32 of the 
latter Act. 

This question as to the removal of trustees was also considered in 
Chimpa v. Pattabhimma (3), which was heard before the Chief Justice and 
Mr. Justice Parker, and although it was unnecessary to decide the point, 
their Lordships pointed out that the procedure prescribed by Romilly’s 
Act was by petition, whereas a suit was permitted to be brought 
under Section 539. There is also a decision by Weir, J., in Krishnasami v. 
Balakrishna (2), but his Lordship there considered himself bound as a 
single Judge by the decision in Narasimha v. Ayyan (l). Then as to the 
construction of Section 539. it is true that it contains no special clause as 
to the removal of a trustee but the removal of a trustee is only auxiliary to 
the real relief, i.e., the proper administration of the trust. See Story’s 
Equity Jurisprudence, § § 1287 to 1289 and the case of Lettersledt v. 
Brocrs (4). The fact that the removal of the trustee is only an auxiliary 
relief accounts for its not being specially mentioned in Section 539. The 
power to appoint new trustees under Clause (a) must be held to include the 
power to remove, if necessary, the old trustee, who has committed a breach 
of trust. Even apart from Clause (a) the Court has power to grant such 
further or other relief as the nature of the case may require, and in certain 
instances of breach of trust, the nature of the case may [193] requiro 
the removal of the trustee. See also illustration (<?) to Section 60 of the 
Indian Trusts Act. 


The argument advanced on the other side would have weight if tb& 
section could be considered as contemplating only a summary proceeding 
and n ob a re gula r suit. But t he section is the sole section in Chapter XL 

ill i 8 ^ *2) Civil Suit No. 167 of 1899, not reported. 

(3) Appeal No. 199 of 18S7 not reported. 

(4) L.R. 9 App. Ca. 371. 
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of the Code, the heading of which is “suits relating to public 
charities.” The side note to the section refers to suits. The section 
clearly refers to suits and to decrees passed on such suits. The distinction 
between petitions and suits and between orders and decrees is well 
recognised by the Legislature. See the Minors Act and the Succession 
Certificate Act. Similarly the distinction is recognised in the Trusts Act, 
see Sections 34 and 74. 

Section 539 was, for the first time, enacted in Act X of 1877. Then 
it was modified by Act XII of 1879, Act XIV of 1882, and Act VII of 1888 
and the changes that have been from time to time introduced have extended 
the scope and usefulness of the section and show that the section ought 
to be liberally construed. 

In Romillv’s Act 52, Geo. Ill, Cap. 101, the procedure was summary 
—not by suit, but by petition. The leading case upon the construction of 
this Act is Corporation of Ludlow v. Greenhouse (1)—(see especially pages 
49, 52, 66, 81 and 88 of the report); see also re Phillipott's Charity (2), 
(especially page 3S9 of the report) and rc West Retford Church Lands (3), 
(especially page 111 of the report) and in re Hall’s Charity (4), and the foot¬ 
note in which all the cases are summarised. The Indian Legislature 
knowing the difficulties which arose in working Ramilly’s Act have care¬ 
fully avoided them in framing Section 539, and the procedure under the 
Trustee Act of 1850 (13 and 14 Vic., Cap. 60), is also of a summary charac¬ 
ter, see Sections 40-43. Section 32 of the Trustee Act of 1850 was 
considered in re Blanchard (5). See also re Hodson’s Settlement (6), (espe¬ 
cially page 121 of the report) and rc Hadley (7), (especially page 70 of the 
report). 

The language of Section 539 is thus materially different from the 
language used in Romillv’s Act aud in the Trustee Act of 1850, though the 
Legislature has. in framing the section, kept certain provisions of the two 
enactments in view. 

[194] The construction of Section 539, contended for by the other 
side, will cause considerable difficulty. If the District Court is not com¬ 
petent to remove a trustee under Section 539, the suit to remove a trustee 
will have to be instituted elsewhere, and after the trustee is removed, a 
suit to appoint a new trustee will have to be instituted in the District Court 
—vide clause (a) of Section 539. In this connection the provisions of 
Section 43 of the Code have also to be kept in view. If a suit is brought 
in the Munsif’s Court to remove a trustee, the District Court in appeal 
will have power to pass such decree as it thinks fib; but, according to the 
construction contended for on the other side, it will have do power to 
entertain the suit if it is instituted in the first instance in the District 


Court itself. 

Rama Rau, for respondent. 

The removal of a trustee is not specially mentioned in Section 539. 
The words at the ending of the section “ further or other relief” ought not 
to be construed widely. The section finds its place in Chapter XL, which 
is one of the four chapters in Part V of the Civil Procedure Code treating 
of special proceedings. Though the special proceedings are termed suits, 
and the decisions arrived at in them are called decrees, yet the Legislature 
did not contemplate such a lengthy and exhaustive enquiry as takes place 
in an ordinary contentious proceeding. Section 539 contemplates only a 



(2i 8 Simon. 381. (3) 10 Simon. 101. 

(5) 3 DeG. P. & J. 131. (6) 9 Hare. 118. 
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1890 summary proceeding, and that is the reason why the removal of a trustee 
Nov. 7 . bostilely is not mentioned. To remove the trustee bostileiy a regular suit 
-must be instituted. 

APPEL- The p-nver to entertain suits to remove trustees always existed in the 

LATE Civil Courts in the mofussil—see Ponnambala Mudaliyar v. Varaguna 

Civil. Hama Pandia Ghinnatam'oiar (1). Section 539 is enacted to confer an ad- 

- ditional remedy to suitors in cases falling within its scope. See also the 

14 M. 186 = observations of Whitley Stokes in page 429 of Volume II of the Anglo- 
1 M L.J. 95. Indian Codes. Under Section 14 of Act XX of 1863 the District Court 

has power to remove trustees, and the omission of the relief in Section 
539 is significant. 

Pcittabhirama Ayyar , in reply. 

If the object of the Legislature in enacting Section 539 was to provide 
for the granting of comparatively easy and unim-[195]portanb reliefs, 
why should the section require, as an essential preliminary, the institution 
of the suit by at least two persons interested in the trust and the sanction 
of the Advocate-General to the institution of the suit—see Panchcorie 
Mull v. Chumroolall (2). It is true that removal of a trustee is mentioned 
in Section 14 of Act XX of 1863, but if it is held that the District Court 
has no power to remove a trustee undor Section 539, this anomaly will 
result that the District Court has jurisdiction to remove trustees of religious 
endowments, but not of charitable endowments. 

JUDGMENTS. 

MUTTUSAMI AYYAR, J.—This wasasuit relating to a public charity called 
Vastad Chavadi near Tanjore. The appellants, alleging that the hereditary 
trustee for the time being was bound to manage the charity subject to their 
control, charged the respondent with breach of trust and misappropriation 
of trust property and prayed for his removal from the management of the 
trust and the appointment of other proper trustee or trustees, and for such 
further or other reliefs as the nature of the case might require. The res¬ 
pondent denied the charge and insisted on his right to continue in manage¬ 
ment of the charity. The suit was brought in the District Court of Tan¬ 
jore under Section 539; but the Judge, relying on the decision of this Court 
in Narasimha v. Ayyan (3), held that he had no jurisdiction to entertain 
the suit under thatsectiou. Hence this appeal. 

The appeal was first heard by Mr. Justice Best and myself. I considered 
that the construction of Section 539 suggested in Narasimha v. Ayyan (3) 
was correct, but ray learned colleague held that the District Court had 
jurisdiction. The appeal was, therefore, referred to a third Judge, Mr. Jus¬ 
tice Weir, and argued again before him and ourselves. The point for de¬ 
termination is whether a suit can be maintained under Section 539 to dis¬ 
miss a trustee for misconduct hostilely, that is to say, when he denies the 
misconduct imputed to him and claims to continue in the office. 

Narasimha v. Ayyan (3) was heard by Mr. Justice Kernan and 
Mr. Justice Wilkinson, and the learned Judges rested their decision therein 
on two grounds. The first was that the plaintiffs there had not a direct in¬ 
terest in the trust within the terms of [196] Section 539 as it then stood. 
As a second reason they observed as follows:— 

Section 539, in most parts of it, follows the provisions of Romilly’s 
Act which enabled trusts of certain classes to be carried out by summary 

(1) 7 M.H.C.R. 117. (2) 3 0. 563. (3) 12 M. 157. 
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procedure and nob by suit; among the objects of the Act, one was to 
■appoint a new trustee, and it was held under the Act that a trustee could 
•not be removed hostilely. No doubt Section 539 provides that a suit may 
be brought to appoint the trustee and for other purposes, and it contains 
a proviso that further relief may be given according as the nature of the 
•case required. Such grounds of relief would be some matter consequent 
on the relief which the section enables to be granted.” 

Except Narasimha v. Ayyan (1), we are referred to no other decision 
in which the question was considered and determined. Nor was its 
determination necessary even in Narasimha v. Ayyan (l), inasmuch as 
the absence of a direct interest in the trust was of itself sufficient for the 
disposal of that case. In this sense the opinion expressed in Narasimha v. 
Ayyan (1), is only an obiter dictum, although it was followed by the District 
Judge in this case and also in another case heard on the original side by 
a single Judge. I must add that there are also several cases in which the 
question was not raised, and which were decided on the assumption that 
the District Court had jurisdiction. There was, indeed, an attempt made 
to raise the question for determination in Chimpa v. Pattahhirama (2), 
before another Divisional Bench, but the learned Judges who heaid that 
•case observed that the proceeding prescribed by Romilly’s Act was by 
petition, whereas, a suit was permitted to be brought by Section 539, and 
with that observation they declined to consider the question for the reason 
that it was not one of the grounds of appeal. In this state of authority, 
I think that the question is res Integra , and, as the District Judge relied 
in support of bis judgment on the dictum in Narasimha v. Ayyan (1), it 
'becomes necessary to decide whether we should adopt or overrule it. 

This case has been argued twice, and, on this occasion, with consider¬ 
able learning and ability by the Pleaders on both sides. After carefully 
reconsidering the question, I do not see my way to alter the opinion 

which I expressed at the former hearing. 

[197] Among the reliefs specified in Section 539, the removal of the 

existing trustee for misconduct and the relief which may be granted 
•against him on such removal are not mentioned. The omission appears 
to me to be intentional when regard is had to the language of 
Section 14 of Act XX of 1863 and to the fact that it is the relief usually 
asked in an ordinary suit. If it was intended that whatever relief a Court 
of Equity might grantupon information might be granted under Section 539, 
there was no necessity for specifying only some reliefs or for any specifica¬ 
tion at all. According to the recognized rules of construction, the general 
words at the end of the section, viz. “granting such further or other relief as 
the nature of the case may require” must be taken, as observed in Narasimha 
v. Ayyan (1) to refer to what precedes them and to some matter conse¬ 
quent on the relief which the section authorizes to be granted. Again, 
the Civil Courts in the mofussil were at liberty to entertain suits for 
removing a trustee from the management of charitable trusts on the 
ground of malversation from before the date of Regulation \ II of 1817 as 
pointed out by this Court in Ponnambala Mudaliyar v. Varaquna Rama 
Pandia Chinnatambiar (3). Thus as Courts of Equity, they always exer¬ 
cised jurisdiction in an ordinary suit to remove old trustees for miscon¬ 
duct and appoint new ones in cases requiring such a remedy on the 
principle mentioned in Latterstedt v. Broers (4). As regards such suit, no 



12 M. 157. 
7 M.H.C.B. 


117. 


(2) Appeal No. 199 of 1887 not reported. 
(4) L. R. 9 App. Ca. 371. 
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limitation is prescribed in Part I of the Civil Procedure Code as in Part V,. 
Section 539, either to the effect that two or more persons ought to be plain¬ 
tiffs, or that the sanction of the Advocate-General is necessary. It is not- . 
clear then why the pre-existing remedy by an ordinary suit is restricted 
by Section 539 if it includes the hostile removal of existing trustees. Again,. 
District Munsifs and Subordinate Judges have always had jurisdiction to- 
entertain such suits. Why is their jurisdiction taken away when the 
same relief is claimed under Section 539, and why is a concurrent juris¬ 
diction given to the High Court so as to authorize tlie institution of a suit 
before that tribunal for the dismissal of the trustee of a petty village 
temple in remote parts of the Presidency ? Moreover, Section 539 is in¬ 


serted in the Civil Procedure Code, Part V, among what is designated, in 
contradistinction to ordinary suits, "Special Proceedings” and as one of the 
[198] four kinds of special proceedings. Its position in the Code and its- 
designation as a special proceeding appear to me to be significant when 
I consider the nature of the special proceedings which are grouped together 
in Part Y. The first special proceeding is a reference to arbitration, 
Chapter XXX\ II. and its special character consists in excluding lengthy 
investigation by the Court of intricate questions of fact raised in a conten¬ 
tious suit and in adopting the award of arbitrators subject to certain 
conditions as the judgment of the Court. The second is the special 


proceeding on agreement of parties, and its special character lies also in 
excluding such protracted investigation as to facts as is often necessary 
in an ordinary suit and accepting the statements contained in the agree¬ 
ment as facts which the parties concerned are not at liberty to deny 
(see Section 530). It must be noted here that for purposes of future 
litigation, the proceeding is regarded as a suit and the decree passed on 
the award or the agreement is declared to have the same force as a 
decree passed in an ordinary suit. The third special proceeding is what 
is callej the summary procedure on Negotiable Instruments. 

Hero, again, the 3uecial character consists in avoiding an intricate 
investigation of disputed facts indispensable in an ordinary suit by declar¬ 
ing it incumbent on the defendant to obtain special leave to appear and 
defend and empowering the Court to grant such leave subject to certain 
conditions. It will be observed that this proceeding is termed a summary 
suit, and yet the decree which the plaintiff obtains when leave to defend 
is refused has the force of a decree in a regular suit unless it is set aside 
in the mode proscribed by Section 534, Chapter XXXIX. It is also to be 
observed that the exercise of the power to refuse leave, which, if abused, 
would amount to a denial of justice, is constituted by Section 538 into a 
case of special jurisdiction vesting in the particular Courts mentioned there¬ 
in, and in such other Court having ordinary Civil Jurisdiction as th 9 Local 
Government may specially select. 

\\ hat then is the peculiar characteristic of the so-called Special 

Proceedings in general ? Why are they still termed suits, and why are 

decisions arrived at in such proceedings termed decrees though in 

some cases the procedure is expressly stated by the Legislature to be 
summary ? 


already explained, the special character consists in avoid- 
*■ . 9J i°g the protracted investigation necessary in a contentious ordinary 
suit either by authorizing a reference to arbitration or insisting on an 
agreement or constituting a special leave to defend a condition subject to 
which the defendant is to be permitted to defend, and making the power 
of granting or withholding of such leave, a matter of special jurisdiction 
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to b Q exeroised by particular Courts. The result is that in the cases to 
which they apply the decision is final as in an ordinary suit with this 
difference that a lengthy and expensive inquiry inevitable in contentious 
proceedings, and the delay consequent on the institution of an appeal and 
of a second appeal are avoided. This appears to me to be the scheme of 
the Code so far as it relates to Special Proceedings. 

The insertion of Section 539 among such proceedings and as of the 
fourth kind indicates a unity of design in regard to them all and the 
avoidance of a protracted inquiry consequent on an ordinary hostile suit 
as their common special feature. 

Reading the Section, as I think we ought to do, with reference to 
the nature of the special proceedings which precede it, the omission to 
include the removal of the existing trustee hostilelyand the relief to be had 
against him on such removal among the reliefs specified in that section, 
appears to me to be significant as well as intentional, aud neither the 
designating of the special proceedings as a suit, nor of the decision 
therein as a decree seems to make a difference or to imply plenary juris¬ 
diction. 

This view, I think, receives further confirmation when the law regard¬ 
ing public charities as administered in India prior to 1877 is considered 
together with the modification made by the introduction of Section 539 
into Act X of 1877. That the removal of a trustee from the management 
of charitable trusts on the ground of malversation was a remedy always 
available in the Mofussil Courts as Courts of Equity is clear, as already 
observed,from the decision in PonnambalaMudaliar v. VaracjunaEamaPan- 
dia Chinnatambiar (1). But I am aware of no case nor was any cited at 
the hearing in which the equitable doctrine of cy-pres was applied in rela¬ 
tion to public charities in the mofussil and a scheme framed on such ap¬ 
plication. There was also a doubt as to what ought to be done with the 
accumulations called the pagoda surplus [200] funds and similar accumula¬ 
tions from charitable funds. That branch of equitable jurisdiction was, 
however, exercised in the Presidency towns, by the late Supreme Courts 
under the charter and as a notable instance, the establishment of the 
Patchayappa’s High School at Madras on a firm basis is the outcome of the 
•scheme framed in 1845 under the direction of the late Supreme Court based 
on the cy-pres principle. When the High Courts in the Presidency towns 
displaced the late Suoreme Courts, the former inherited this branch of 
equitable jurisdiction from the latter. I may here refer to the Mayor of 
Lyons v. Advocate-General of Bengal (2) and to Longbottom v. Satoor (3) as 
instances in which the High Courts of Calcutta and Madras exercised such 
■equitable jurisdiction on petition. The non-existence in the Provinces of 
this special equitable jurisdiction in regard to public charities presumed 
from its non-exercise by the Provincial Courts or from the doubt felt re¬ 
garding it, is the defect in the prior law which Section 539 was probably 
framed to remedy. I may here allude to the remarks of Mr. Whitley Stokes 
in his edition of the Anglo-Indian Codes, Vol. II, p. 431 :—“ The Supreme 
' Courts in the Presidency Towns says, the learned editor, had an equi¬ 
table jurisdiction over charities. This jurisdiction the present High 
41 Courts inherited, but the Provincial Courts had no such jurisdiction.” 
Hence it is that the section gives this special jurisdiction to the High 
Court which it always possessed concurrently with the District Court and 
limits it to the District Courts in the Provinces. Hence it is that it does 
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not prohibit private suits for dismissal of trustees for misconduct without 
the consent of the Advocate-General because such suits were ordinarily 
entertained by the Provincial Courts and not touched by the creation of 
a special jurisdiction as to certain other reliefs or classes of trusts regard¬ 
ing which they exercised no jurisdiction. As it was an additional branch 
of equitable jurisdiction that the section conferred it was safeguarded by 
requiring that two or more beneficiaries should join in the suit and by 
prescribing as a condition precedent the consent of the Advocate-General 
in the Presidency town and that of the Collector or other officer outside- 
the Presidency town. As a reason for limiting the jurisdiction in 
the Provinces to the District Courts, I may say that this special equity 
[201] was administered in the Presidency towns by Her Majesty’s Judges 
and in England by the Lord Chancellor or by the Master of the Rolls. 

I may also refer to the cases already mentioned as instances of the 
exercise of this branch of equitable jurisdiction by the High Courts at 
Calcutta and Madras, and state that a reference to them would show that 
very difficult questions regarding construction of Wills and regarding the 
nature of the cy-pres doctrine, and the extent of its application in 
particular cases might arise as between rival charities on the one hand 
and as between them and the residuary legatee on the other. I may 
here add that the practice of leaving a vacancy in the office of trustee 
open for years was a defect common in this country, as well in the 
management of public as of temple charities, and the section was framed 
also to provide an effective remedy in this respect, as was done by Act 
XX of 1863, section 5, in regard to Hindu temples. 


b urthermore, the source from which a selection was made of the 
reliefs to be granted in the exercise of this branch of equitable jurisdiction 
corroborates the view expressed as to the probable intention of the Legis¬ 
lature. 


Romilly’s Act (52 Geo. III., Cap. 101), declared that “ in every case 
of a breach of any trust created for charitable purposes or whenever the 
direction or order of a Court of Equity is deemed necessary for the ad¬ 
ministration of any trust for charitable purposes, it should be lawful for any 
two or more persons to present a petition to the Lord Chancellor, Master 
of the Rolls or the Court of Exchequer praying for such relief as the nature 
of the case might require.” It was held with reference to these general 
words as to the nature of the relief that the Court might settle or alter 
a scheme of the charities or appoint new trustees or apportion the charities 
among the districts where parishes have been divided or direct a sale of 
the charity property in a proper case, and, in short, exercise as between 
the trustees and the beneficiaries a discretion in putting in operation the 
power conferred by the Act with benefit to the charity. It was also held 
that when the question to be discussed was whether a trustee ought to 
be adversely dismissed for malversation as he might be upon inform¬ 
ation, the Act did not apply. (See Lewin on Trusts, 8th edition,, 
pages 928. 929, and the cases therein cited.) When the Act was put 
into operation, two important defects were often pointed out by the 
[202] eminent Judges who worked it. One of them was the difficulty 
felt inputting a construction upon the Act by reason of the vague language 
used in describing the relief to be granted and the other was the prescribed 
procedure by petition which only tended to pave the way for fresh litiga¬ 
tion, whilst the statute was avowedly framed to ensure speedy and cheap 
justice to beneficiaries of public charities. 
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Now compare and contrast Seotion 539 with the English Statute. 
The oases premised are the same with this difterence, viz. % that construe- 
tivo trusts are included in Section 539, whilst they were held not to be 
included in the English Statute. Two or more persons having an in¬ 
terest are required by Section539 to institute the suit as was the case under 
Roinilly s Act with the difference that the words having .an interest” 
are taken not from the Acc itself, but from a case decided under it, the 
Corporation of Ludlow v. Greenhouse decided in 1827 (1). The sanction 
of the Advocate-General or other officer is prescribed by analogy to the 
provision in Romilly’s Act that every petition presented under it must be 
allowed by Her Majesty’s Attorney or Solicitor-General. The theory as 
stated by the Lord Chancellor is this. The Sovereign as parens patrue 
interferes through his representative to protect his subjects who have an 
interest in the trust, and who from their situation cannot themselves in¬ 
terfere in cases of public charities aud sanctions the institution of pro¬ 
ceedings by such beneficiaries. 

Passing on to the reliefs, the English Act directed such relief as the 
nature of the case might require: and the interpretation placed ou those 
words in re Manchester New College (2) decided in 1853 was that the 
Court had a discretion to put the powers conferred by the Act into motion 
with benefit to the charity as between the trustees and the beneficiaries, 
and that decided cases cut down the Act to questions arising between 
them and precluded interference where third parties were concerned. The 
plan adopted by the Indian Legislature consisted first in omitting the 
removal of a trustee adversely on the ground of malversation as a relief 
available under Section 539. The English Statute did not authorize 
it because the procedure was by petition and summary, and because a 
lengthy inquiry in a hostile suit was incompatible with such procedure 
[203] and Section 539 was not intended to include it because such inquiry 
would impede the course of speedy justice which the Section was framed 
to secure. The next step consisted in adopting with a slight addition or 
modification the reliefs granted under Romillv’s Act in specific cases, such 
as, re The Royston Free Grammar School (3) decided in, 1839 (settling a 
scheme), Bignold v. Spring-field (4) decided in 1837 (appointing anew 
trustee) and re West Ham Charities (5) decided in 1818 declaring the mode 
in which the charity is to be apportioned, and placing the general words at 
the end so as to render them only auxiliary to what precedes them, and 
thereby adopt the result of cases decided under the English Statute in lieu 
of the description of relief contained in the statute itself. I do not see how 
the general words at the end of Section 539 “ further or other relief ” are, 
even when considered without reference to the rules of construction, wider 
than the discretion which the Court had under Romilly’s Act to put 
the powers created by the Act into motion with benefit to the charity 
between the trustee and beneficiaries. Almost all the reliefs are taken either 
from Romilly’s Act (52 Geo. III., Cap. 101), or from the cases decided 
under it in which it was held a trustee could not be removed nostilely. The 
Trustee Act of 1850 (13 and 14 Vic., Cap., 60) formulated, inter alia into 
rules of law the principles of several classes of cases decided under 
Romilly’s Act. Hence clause ( a ), it may also be said, was taken from 
Seotion 32 of the Trustee Act of 1850, clause (6) was borrowed from Sec¬ 
tion 34, clause (c) was taken from re Hall's Charity (6) and the general words 


(2) 16 Beav. 610. (3) 2 Beav. 228. 

(6) 2 DeG. & Sm. 218. (6) 14 Beav. 115. 
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1890 from Romiily’s Act. The specification of particular reliefs in Section 539 is 
Nov. 7. substantially a mere classification of the reliefs granted under Romilly s 

- Act and the posting of the general words at the end of the Section was 

Appel- designed to subordinate their effect to the ordinary rule of construction 
LATE and thereby to avoid the difficulty in the construction pointed out 
CIVIL bv the Lord Chanchellor in re Manchester New College (l). The con- 

_' elusion I come to is that no suit to remove a trustee for misconduct 

4 M. 183= hostilely lie 3 or was intended to lie under Section 539 and that while 
1 M.L.J. 95. it creates a special and new jurisdiction in respect of the reliefs mentioned 

therein, it leaves unimpaired or unlimited in any way in the interest of the 
[204] charities the ordinary equitable jurisdiction exercised in an ordinary 
suit for the purpose :of removing a trustee for misconduct and obtaining 
such relief against him as is consequent on such removal. The 
jurisdiction created by Romilly’s Act was called in England when it 
came into operation the ' new jurisdiction ” by reason of the several 
reliefs expeditiously granted under it, but the mischief of it was that the 
procedure being by petition, further litigation was not avoided. The Indian 
Legislature so framed Section 539 as to retain the benefit and to eliminate 
the mischief by excluding from its operation ordinary suits for the 
hostile removal of trustees as under the English Statute and by substi¬ 
tuting for the procedure by petition a procedure by a special suit and 
thereby giving finality to the decision. 

I now proceed to consider the objections urged by the learned Pleader 
for the appellants in support of this appeal. The first objection is that 
under Rorailly’s Act the proceedings commenced with a petition, whereas, 
Section 539 permits a suit though it is called a special proceeding. The 
remarks already made iu regard to soecial proceedings mentioned in 
Part V and their common special character and as to how they differ from 
ordinary suits contain a sufficient answer to this objection. It may well 
be that what was a proceeding by petition was altered into a proceeding 
by a special suit to obviate the mischief felt in England in working 
Romilly’s Act. The jurisdiction may still be new as under the English 
Act, because it introduced new reliefs for the benefit of public charities 
which were not granted before in the mofussil. 

It is next urged that the jurisdiction conferred by Romilly’s Act and 
the Statute of 1850 was exercised in a summary way by Courts which had 
plenary jurisdiction upon information and that the jurisdiction conferred 
by Section 539 ought to be taken to be plenary because a suit (correspond¬ 
ing to information) was thereby permitted. The answer is that Section 
539 was framed to give the District Courts a special branch of equitable 
jurisdiction which it was considered they never exercised before.. The 
state of things in England when Romilly’s Act was passed and in the 
provinces when this branch of jurisdiction was created was not similar ; 
honc9 a distinction is made by the Indian Legislature between an ordi¬ 
nary suit and special proceedings by investing the latter with a special 
character limiting their scope. I am therefore unable to attach weight to 
this objection either. 

[205] It is next argued that the removal of a trustee hostilely is not 
specified in Section 539, because it is in itself no positive benefit but only 
a step towards claiming the other relief specified in that section. It must 
be observed that when Section 539 was framed, the Legislature must have 

(1) 13 Beav. 610'» 
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bean aware that the dismissal of a trustee for misconduot and the appoint- 1890 

°{ a f ?° Al r 10 hlS ?}T Q Wa " a remedy U9udly olaimed in an ordinary Nov. 7. 
suit and that they would have mentioned it if they had intended to make- 

the jurisdiction plenary as was done in Act XX of 1863. The learned APPEL- 

Pleader for the aopelknts overlook. the fact that as consequent uoon such LATE 

dismissal, a positive benefit on which he lavs so much stress mav also be pryir 

claimed such as damages or the transfer of some specific property in the _ 

trustee's possession on the Ground that it was acquired from misuse of 1* M. 186- 

the funds of the charity. (See also Section 14 of Act XX of 1863 ) 1M U. 93. 

4 , . Another objection urged is that the words prenrsed by Section 539 

in case of any allege! breach of trust” and “ appointing‘new trustees 

under the trust ” imply when considered as cause and effect a power to 

•dismiss a trustee hostilely. There may, however, be cases in which there 

may be a breach of trust and the bmeficiary may not deem it necessary 

to ask for the removal of the trustee. The Judicial Committee also say 

in Letterstedt v. Broers (l), after pointing out that it is the duty of Courts 

of Equity to see that the trusts are properly executed, that “ this duty 

is constantly being performed by the substitution of new trustees in the 

place of original trustees for a variety of reasons in non-contentious 

cases.” 

Another objection is that the three expressions (1) “in case of an 
alleged breach of trust express or constructive,” (2) “ appointing new 
trustees under the trust,” and (3) “ such further or other relief as the 
nature of the case may require ” imply and include the hostile removal 
-of the existing trustee for misconduct. 

As regards the last expression, the general effect claimed for it cannot 
be recognized under the rules of construction, the word “ further” besides 
other relief, being ooly explanatory and as such referable to some relief 
consequent on or incidental to the relief specified and the words under 
the English Statute were much wider a3 9hown already when read in the 
light of cases decided under it. 

As regards the words “ in the case of anv alleged breach of [206] 
trust,” they do not necessarily imply a jurisdiction to remove a trustee 
hostilely. Unless there is a breach of trust in some form, there would be 
no occasion for the beneficiaries to interfere with the existing management 
nor to ask for directions. It i9 hardly necessary for me to add that when 
the breach of trust is only constructive or venial, or when the beneficiaries 
ask only for a direction to prevent its recurrence, an ignominious dismissal 
of the existing trustee would be undesirable in the interests of the charity 
itself; while such dismissal can always be secured when the breach of trust 
is corrupt or fraudulent by an ordinary suit, without retarding by a pro- 
tacted investigation the exercise of a special jurisdiction beneficial to the 
'charity. The words are also to be found in the English Statute which 
did not permit a trustee to be removed in a hostile proceeding except upon 
information. 

Another objection is tbat all public charitable institutions are under 
the superintendence of the Grown as parens patria , and it is reasonable to 
hold that the section which recognizes the right of the Crown does not 
exclude suits for dismissal of the existing trustee for mismanagement. It 
must be remembered here that so far as the Crown’s right to interfere is 
concerned, Regulation VII of 1817 recognized it and enabled it to interfere 
«ven without the necessity of instituting a suit. So far as private 
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individuals are concerned, there was always a right of suit in respect of the 
dismissal of a trustee for misconduct. Section 539 was nob needed unless 
it was the intention, which it has been held that it was not, to restrict this 
right. That it does not, is clear from the fact that substantially the same 
language was used in the English Statutes which did not include the hostile 
removal of a trustee. 

In this connection, our attention is drawn to the Indian Trusts Act, 
14 M. 186= Act II of 1882, Section 73, where a procedure by petition is prescribed 
1M.L J. 93. as it is said by analogy to the English Statute along with a right of suit. 

Section 1 declares the Act inapplicable to public charities, and, as regards 
these, the beneficiaries may be many, whilst in private suits they are few. 
May not the answer be this? The special proceeding when limited in 
the sense indicated already combines in it, with regard to certain classes 
of reliefs, the speedy justice which a procedure by petition is likely 
to ensure and the finality of decision, the absence of which led to the 
observation of Lord Redesdale that “ the farthest way about was of-' 
ten the nearest way home.” It will be noted here that Section 539 
[207] applies also to the High Court, where the prior procedure, it must 
have been known to the Legislature, was by petition. 

In conclusion, I am unable to accede to the contention for the 
appellants, because I have to introduce in Section 539, first, words which 
I do not find there, and, secondly, to add to the reliefs specified, a relief 
not specified in it, viz., such relief as may be had consequent on the 
dismissal of a trustee, thirdly, to give to the general words at the end of 
the section “further or other relief,” a wider meaning than is warranted 
by the rules of construction, and, fourthly, to ignore the presumable unity 
of design common to Chapter XL and Chapters XXXVlt to XXXIX and 
the distinction contemplated between ordinary suits and special proceed¬ 
ings. I have further to let in two anomalies, viz., to suppose that 
the pre-existing jurisdiction by an ordinary suit for removing a cor¬ 
rupt trustee which is unrestricted by Chapter I is restricted by Chapter 
XL, aod that a concurrent jurisdiction is given to the High Court and 
District Courts as regards such removal when there was no apparent 
necessity for it. 

I have again to vary the result of grammatical interpretation, not to- 
remove an apparent error or incongruity, not to execute the declared 
intention of the Legislature, but to introduce a theory of consolidation 
which does not fit into the frame of the section. 

On the other hand, the contention for the respondent steers clear of 
these difficulties and suggests a simple solution as the one adopted by the 
Legislature, viz., adopt the principle of Romiily’s Act as regards the 
reliefs granted under it, change the procedure by petition into a procedure 
by a special proceeding or suit in contradistinction to an ordinary suit for 
removing a trustee for misconduct and such relief as is consequent on it, 
and leave the latter which the Privy Council characterized in Letterstedt 
v. Broers (1) as the exercise of a very delicate jurisdiction as unfettered as 
before, or as if Section 539 were not introduced into the Code of Civil 
Procedure, and thus secure to the public charities the benefit of prompt 
and speedy justice done under Romiily’s Act, and, at the same time, 
avoid the difficulty and mischief felt during its practical operation by sub¬ 
stituting a special euit for petition and by a special classification of the 
reliefs or particular trusts falling under the section. 


(1) L.R. 9 App. Ca. 37L 
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Best. J. Tne arguments of the Vakils on either side, at the further 
hearing of this appeal, have been sufficiently stated in the judgment of 
mv learned colleague Weir, J., and as the conclusions of my learned 
colleague on the points at issue are in accordance with my opinion already 
expressed in the case, I do not think it necessary to say much more than 

that the result of the further bearing has been to confirm me in the opinion 
already expressed. 


Section 539 of the Code of Civil Procedure is taken not from Romiily’s 
Act, as appears to have been supposed by the learned Judges who took 
part in the case of Narasimha v. Ayyan (1), but from the English 
Trustee Act of 1850; but the Legislature in wording Section 539 has 
taken care to remove all words which might have supported the con¬ 
tention that the procedure under the section should be summary, being 
by petition and order thereon as in the English Acts, aod has expressly 
provided that it shall be by suit which is to result in a decree. Such bein« 
the case, there is no reason for holding that only non contentious cases 
can be disposed of under Section 539. 

As to the non-mention in the section of the removal of trustees as 
one of the remedies that can be given thereunder—as has been contended 
on behalf of the appellaufc, where the removal of a trustee is merely 
auxiliary to the appoinfment of another in his place, the mere fact of such 
auxiliary relief not being mentioned in the section is no reason for holding 
that it is beyond the Court’s jurisdiction. 

The ordinary Courts of this country administer equity as well as law, 
and there is no doubt that Courts of Equity can remove old trustees and 
appoint new ones in case3 requiring such a remedy. See Story’s Equity 
Jurisprudence, § 1287, also § 1289 where it is said that ‘'in cases of 
positive misconduct Courts of Equity have no difficulty in interposing to 
remove trustees who have abused their trust.’’ Such being the case, when, 
in a suit brought before a District Court under Section 539 of the Code 
of Civil Procedure, such Court has power to appoint a Dew trustee, it 
[209] must also be held to have power to remove, if Decessary, the old 
trustee whose misconduct justifies the suit and consequent decree for the 


appointment of a new trustee. 

It is contended on behalf of the respondent that Courts other than 
District Courts possessed Drior to 1877, when Section 539 was first intro¬ 
duced into the Code of Civil Procedure, jurisdiction to entertain suits 
for removal of trustees, aDd that the result of holding that such suits can 
be brought under Section 539 in the District Court would be to abrogate 
that jurisdiction. The answer to this seems to be that Section 539 
relates only to suits being brought by a few of the public interested in an 
endowment, and is an exception to the rule that all persons interested 
in a suit should join in bringing it, or that, when one or a few only sue 
on behalf of many, sanction should be obtained and notice issued under 
Section 30 of the Code of Civil Procedure—the cost of issuing these 
notices being often very heavy and therefore likely to deter persons from 
coming forward as public benefactors. In order, however, that the 
procedure intended for the public benefit should not be available to any 
ill-disposed person wishing to harm a trustee, the section requires the 
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1890 previous sanction to such suit of the Advocate-General or other officer 
Nov. 7. appointed by Government to give such sanction. When all parties 

- interested join in suing, or sanction is obtained under Section 30, the 

Appel- jurisdiction of the ordinary Courts as to suits for the removal of trustees 
LATE still exis‘.s, I imagine. It is only in suits brought by a few of the persons 
CIVIL, interested with the sanction required by Section 539 that the District 

- Court has exclusive jurisdiction—just as in similar suits under Act XX 

14 M. 186= of 1863—and when a suit is brought under Section 539 with the neces- 
1M.L.J.9S. sarysanction the mere fact of a trustee having to be removed as an 

auxiliary relief is not sufficient to oust the jurisdiction of the District 
Court. 

I would therefore set aside the decree of the Lower Court and remand 
the case for disposal as previously suggested by me. 

Weir, J.—This is an appeal from the decree of the District Court of 
Tanjore dismissing a suit brought under the provisions of Section 539 of 
the Civil Procedure Code for the removal of a trustee of a charitable 
endowment and for certain other reliefs. 

The plaint set out that the endowment was granted to an ancestor of 
the plaintiffs and of the defendant by a former Maharajah of Tanjore for 
the charitable purpose of maintaining a [210] permanent watershed on 
the road to Rame3waram, &c.; that the charity was conducted by the 
original grantee, and afterwards by the father of plaintiff No. 2 and of the 
defendant; that the management of the charity, subject to the control of 
the other members of the family passed to the defendant, and that the 
latter had for the last 17 years neglected to maintain the charity, and had 
misappropriated the incomes to his own use, and had failed to keep and 
submit accounts. The plaint also set out that the sanction of the Collec¬ 
tor had been obtained for the institution of the suit under Section 539, 
Civil Procedure Code, and prayed for a decree removing the defendant from 
the management of the trust, appointing other proper trustees and grant¬ 
ing such further or other relief as the nature of the case might require. 

The defendant filed a written statement resisting the suit on various 
grounds which need not here be adverted to; but it may be noted that he 
took no objection that the suit to remove him from the trusteeship would 
not lie under Section 539, Civil Procedure Code. The Distriot Judge, 
however, framed an issue as to whether the plaintiffs were entitled to sue 
under Section 539 of the Code of Civil Procedure, and being of opinion 
that the judgment of the High Court in Narasimha v. Ayyan (1) was 
authority for the proposition that a suit will not lie under Section 539, 
Civil Procedure Code, for the removal of a trustee, he dismissed the suit on 
that ground. Against this decision the plaintiffs appealed, and the appeal 
came on for hearing before a Bench consisting of Mr. Justice Muttusami 
Ayyar and Mr. Justice Best, and the learned Judges having differed in 
opinion as to the construction to be put on Section 539 of the Code of 
Civil Procedure, the case has been referred to a third Judge a9 provided in 
Civil Procedure Code, Section 575, and has been very fully and ably 
argued before a special B3nch, including the learned Judges who first 
heard it. 

On behalf of the aopellant it was urged in the preliminary portion of 
the argument that the Distriot Judge was in error in holding that the 
decision in Narasimha v. Ayyan (1) is authority for the proposition that a 
suit for the removal of a trustee will not lie under Section 539. 


(1) 12 M. 157, 
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The decision in Narasimha v. Ayynn (l) proceeded, it was pointed 
out distinctly, on the ground that “ the plaintiffs had not [211] a direct 
interest in the trust within the terms of Section 539 of the Civil Procedure 
Code, and the suit was nob therefore maintainable.” The Court, however, 
went on to remark as follows " Again we think it is Dot at all’clear that 
4i a su ’ b b0 remove a trustee can he maintained under Section 539, of the 
44 Civil Procedure Code. It has been pointed our. by Mr. Pattabhirama 
44 Avyar that Section 539, in most parts of it, follows the provisions of 
44 Romilly’s Act which enabled trusts of certain classes to be carried out by 
4| summary procedure and not by suit. Amongst the objects of that Act 
4I onQ w as to appoint a new trustee, and it was held that, under the Act, a 
^trustee could not be removed hostilely. No doubt Section 539 provides 
u that a suit may be brought to appoint the trustee and for other purposes 
u and it contains a proviso that further relief may be given according as 
tt the nature of the case required. Such grounds of relief would be some 
matter consequent on the relief which the section enables to be granted.” 

These observations, although no doubt entitled to great weight, are 
not, it must be admitted, necessary to the decision which proceeded, as 
has been seen, on the special ground already stated that the plaintiffs in 
the suit had not such a direct interest in the trust as is required by Section 
539 of the Code. 

The argument of the learned Pleader for the appellants that the 
decision in Narasimha v. Ayyan (1) is not a binding authority to the extent 
supposed by the District Judge may then be conceded. Nevertheless, as 
already stated, the observations of the learned Judges, who were parties to 
that decision, are entitled to great weight, and the doubts suggested by 
them having been adopted by the District Judge as the ground of the 
decision now under appeal, the whole question has now to be considered 
and determined on the materials available for decision. 

The next argument advanced on behalf of the appellant was that 
there was some apparent inaccuracy in the argument, as reported, of the 
learned Judges in the passage cited, the provisions of Romilly’s Act having 
been confounded with those of another and distinct Act, vis., the 
Trustee Act (13 and 14 Vic., Cap. 60), and the power conferred in Section 
32 of the latter Act. in regard to the appointment of trustees having been as¬ 
sumed to be exercise- [212] able under the former Act. The last-meDtioned 
Statute in Section 32 provides t hat “ whenever it shall bo expedient to ap- 
“ point, a Dew trustee or new trustees, and it shall be found inexpedient, 
“difficult or impracticable so to do without the assistance of the Court of 
“ Chaucerv, it shall belawful forthe said Court ol Chancery to make an order 
41 appointing a new trustee or trustees either in substitution for or in addi¬ 
ction to any existing trustee or trustees.” Although it has been held that 
the Court has powtr under Romilly’s Act in certain circumstances to 
appoint new trustees see ( Big no Id v. Springfield) (2), it was wii h reference to 
this provision in the Trustee Act and not with reference to any provision 
in Romilly’a Act that it was held, by the Court of Chancery in England 
that that Court had not jurisdiction under the 32nd section to remove 
hostilely a trustee who was desirous of continuing in the trust. (In the 
matter of Hod son's Settlement (3). This decision was followed in the later 
oaBe of the matter of Richard Blanchard (4), and in other cases cited in 
Iiewin on Trusts, page 1028. 
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In this connection it was also pointed out by the learned Pleader for 
the appellants that of the reliefs specified in Section 539 of the Code of 
Civil Procedure, those set out in Clauses ( a ) and (6) W9re apparently 
founded upon Sections 32 and 34 of the Trustee Act, 1850 (13 and 14 
Viet., Cap. 60); that set out in Clause (c) was a relief which it was held 
could be granted under Romilly’s Act in re Hall's Charity (1) while the 
reliefs set out in Clauses ( d ) and (e) of the section were equitable reliefs 
which, provided the cases were simple cases, could also, for the most part, 
be granted under Romilly’s Act (see Lowin on Trusts, 8th edition, p. 929, 
also cases summarized in ra Hull's Charity (1).) 

It appears to follow from the above that the decision in Narasimha v. 
Ayyan (2) in so far as it is founded—if it is founded on the view that a 
trustee could not be removed hostilelv under Romilly’s Act — is not sound. 

No doubt he could not be removed hostilely as has been seen under 
Section 32 of the Trustee Act, and it may be—especially as it is now 
stated that both the enactmonts were referred to at [213] the argument— 
that the learned Judges, although they do nos exprej-sly refer to the 
Trustee Act, had that enactment in mind. 

The similarity already notietd between the provisions of Sections 32 
and 34 of the Trustee Act and the provisions of Clauses (n) and ( b) of 
Section 539 may be thought to some extent to favour the conclusion that 
the relief given in the Code is subject to the same restrictions as that 
given in the English Statute. 

The determination of this question will, however, depend on wider 
considerations than the in >re similarity of the provisions 

These considerations will be dealt with hereafter. It may, however 
here be pointed out that, while Section 32 c-f the Trustee Act speaks of 
appointing new trustees in substitution for, or in addition to any existing 
trustee or trustees, the Civil Procedure Code in Clause (a) sj eaks merely of 
appointing new trustees under the trust. The difference of language can 
scarcely have been unintentional. 

Before leaving this portion of the case it may also be as well 
to notice that the procedure under the Trustee Act was a summary 
procedure. The procedure is Drescrihed in. Sections 40 to 43. Under 
Section 40 of the Act the party might apply by petition for an order of the 
Court of Chancery, and might give evidence by affidavit, and the matter 
was to be dispose I of by an order of the Court (Section 43 of the Act). In 
this respect also, as will be seen hereifter, the language of Section 539 
of the Civil Procelure Code is miter ally different from that of the Trustee 
Act. 

Proceeding now to Romilly’s Act, 52 Geo. Ill, Cap. 101, its provi¬ 
sions, so far as they are mat,* rial, are as follows :— 

Whereas it is expedient to provide a more summary remedy in 
cases of breaches of trusts create! fo>* charitab’e purposes, as well as for 
ti the just and uoright administration of the same. Be it therefore enacted 
_ iu every case of a breach of any trust or supposed breach of any trust crea- 
t( t 0 d for charitable purposes or whenever the direction or order of a Court of 
Equity shall be deemed n°cessiry for the administration of any trust for 
^ charitable purpose, it snail bo ltwful for any two or more Dersons to 
tt present a petition to the Lord Cnanoellor, Lori Keeper or Lords Commis*' 
t< sioners for the custody of the Great Seal or Master of the Rolls for the time 
being, cr to the Court of Exchequer stating such complaint and praying 

(1) 14 Br-av. 115 (2) ISf M. 157. ‘ • 
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.. I01 ; tl ) e ^? r,i Cna,nOBllor - Lord Keeper and Commissioners for the Nov. 7. 

.. °“st° d V of the Grea-. Seal and for the Master of the Rolls and the Court — 
it © Exchequer, and they a>e hereby required to hear such petition in a Appel- 
summary way aud upon affidavits or such other evidence as shall be LATE 

4| produced upon su*h hearing to determine the same and to make such CIVIL. 

ti order therein and wnh resi-ect to the costs of such applications as to - 

lt hl “ or them shall seem just; and such order shall he final and conclusive 11 M ‘ 186- 
lt unless the party or parties who shall think himself or themselves 1 MX J * fl8, 
4 , aggrieved thereby shall, within two yeirs from the time wheu such 
order shal1 h »ve been passed and entered bv the proper officer, have 
„ Preferred an appeal from such decision to the House of Lords, to whom 

^ it is hereby enacted and declared that an appeal shall lie from such 
order.” 

The material portions are that in every case of a breach of any trust or 
supposed breach of trust created for charitable purposes, or whenever the 
direction or order of a Court of Equity shall tn deemed necessary for the 
administration of any trust for charibible purposes, any two or more 
persons may preseot a petition to the Court of Chancery or to the Court 
of Exchequer stating such complamt and praying such relief as the nature 
of the case mav require ani the Court shall make such order thereon as 
shall seem just. 

Prior to this enactment the only mode of proceeding in such breaches 
of trust had been by inform ition of the Attorney General and the new 
procedure was welcomed as giving a more sp-edv and less costly rem°dy 
—(see Lewin on Trusts. C ianter XXX, Section IV, and Story’s Equity 
Jurisprudence, Chapter XXXIf). In ics practical operation, however, 
the Act is sail to have disapuointid the ex uo stations that were entertain¬ 
ed of it, and the construction put upon the Act confined to comparati¬ 
vely narrow limits, the reliefs which could be granted un ler it —(see 
Lewin on Trusts, Chapter XXX, Section IV, Clause 4, and the obser¬ 
vations of Lord Belesdale on the Corporation of Ludlow v. Greenhouse (1). 

The decisions on the ooinb are summarized in a note, which will be 
found in re Hall's Charity (2). It is unnecessary to go through the 
decisions there cited, but speaking generally, although the [215] Court 
exercised wide powers under the Act in the absence of adverse claims, 
or where third persons were not interested, the Act was held to be confined 
in its operation to simple cases of abuse of a clear trust and it was ako 
held nob to apply to cases of constructive trusts. 

It has been argued on behalf of the appellants that the Indian Legis¬ 
lature, wnan framing Section 539 of the Code of Civil Procedure, had the 
advantage of tho exnerienrederive 1 from the practical operation of Romilly’s 
Act, and was therefore careful to florae this nnwlv introduced provision 
of tbe Code in such a way as to avoid the difficulties which had arisen on 
a-construction of the English Statute. This argument is one which from 
the nature of the esse cannot well be supported otherwise than on the 
inferences derivable from certain considerations which will now be dis¬ 
cussed, and the first of these matters for consideration is the language 
and the aofiarent scope, as defined by that language, of the provisions of 
the peetion under consideration. _ 

. Romilly’s Act, has been seen; was intended to provide a more summary 
remedy than that hitherto.existing. The procedure was to be by petition 

(I) 1 Bligh N. B. 49. ; , (2) 14 Beav. 115 (121). 
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•which was to pray for such relief as the nature of the case might require, 
and the Court was to make such order thereon as should seem just. 

Two or move persons weie empowered under the Act to pub the Court 
in motion and the Act applied in every case of a breach of any trust or 
supposed breach of trust created for charitable purposes, or whenever the 
direction or order of a Court of Equity should be deemed necessary for the 
administration of any trust for charitable purposes. Comparing the lan¬ 
guage of Section 539 of our Indian Code, the provisions of Romilly’s Act last 
cited would appear at first sight to be very closely reproduced in the opening 
lines of Section 539, viz. : “ In case of any alleged breach of any express 
“ or constructive trusts created for public, charitable or religious purposes 
( or whenever the oirection of the Ccurt is deemed necessary for the ad¬ 
ministration of any such trust.” Even, however, in these lines, there 
are these material differences, that the provision in the Indian Cede applies 
to constructive trusts while Romilly’s Act was held not to apply to them 
in ex parte Brown (1), and the woids the "direction of the Court” are substi- 
[216] tuted in the Civil Procedure Code for the words “ the direction 
or order” of the Court ” in the English Act. It is unnecessary for our 
present purpose to notice that the provision in the Code applies also to 
trusts for religious purposes. 

Proceeding next to the reliefs which can be given under the two 
enactments, we find that while the Court under Romilly’s Act was to 
make such order as shall teem just on the prayer for relief as the nature 
of the case might require, under the Code of Civil Procedure, the Court is- 
empowered, besides the specific reliefs already noticed, to graut such 
further or other relief as the nature of the case may require. 

These specific relie f s include, as has been seen in Clauses (a) and (6), 
reliefs which were specifically provided for subsequently to Romilly’s Act> 
by a different enactment (the Trustee Act) and other reliefs, as to some 
of which it is. at least, doubtful whether they could be given under 
Romilly's Act. 

The language of the section in regard to relief especially in the words 
such fuither or other relief as the nature of the case may require r 
appears to me wider than the language of Romilly’s Act, and in respect 
of relief the section in its entirety appears to me to travel beyond tbe 
limits laid down by the expiess terms of the English Statute, as well as 
by the construction put upon the terms of that statute by the English 
Courts. 

Lastly, as to procedure, the procedure throughout under Romilly’s 
Act is clearly expressed to be a summary procedure, and one of the points 
most debated at the argument in this case has been whether th6 proce- 
duie, under Section 539 of the Indian Code, is to be held to be a summary 
proceduie or in the nature of a summary procedure. 

In favour of the view that the procedure is not of a summary 
character, there is, it is argued in the first place, the heading of Chapter 
XL itself of suits relating to public charities,’ ard theie is the provision 
in the section itself that the paities may institute a suit to obtain a decree* 
Under Romilly's Act and under the Trustees’ Act, the adjudication which 
the parties were entitled to obtain was to be an order and without in 
any way relying on the clear distinction by definition in our Indian Code 
between deerte ’ and ' order,' it?'6eems reasonable-to infer from the use of 
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toe terms ‘ petition * and ' order in the English Statute that the ad judica- 1890 
1.217J tion under the English Statute was one of a less formal and more Nov. 7. 
summary character than that contemplated under the Indian Code. - 

The distinction between summary procedure resulting in a determi- APPEL- 
nation by order is one which is well known to the Indian Courts (see, for LATE 
example, the Minors Act and the Succession Certificate Act), and the Civil. 

Legislature would not have used in Section 539, Civil Procedure Code, the —— 
words suit and decree,” it may fairly be contended, if they had intend- 14 M. 186 = 
ed to introduce merely a summary procedure. 1 M.L.J. 95. 

This view is strengthened by a reference to the Indian Trusts Act— 

Act II of 1882, which Act is declared in Section 1 not to apply to public 
or private religious or charitable endowments. This Act in Section 72 
and in Section 71 (in the latter section following the English Statute) 
provides a summary procedure by \ etit.ion aDd “ without instituting a suit ” 
for the reliefs therein specified, that contemplated in Section 74 being the 
appointment of new trustees. This Act. viz.. Act II of 1882, was 
passed in 1882 at a time when Section 539 of the Civil Procedure Code was 
amended and made applicable to religious endowments, and the preserva¬ 
tion by express terms of a summary procedure undt r the Indian Tiusts Act, 
when contrasted with the provision in Section 539 of the Civil Procedure 
Code, that the procedure shall be by suit is, it may be said, peculiarly 
significant. 

On the other hand it is argued for the respondent that the peculiar 
position of Chapter XL in the scheme of the Civil Procedure Code under 
Part Y, Special Proceedings, and following immediarely on the chapters 
relating to “Reference to arbitration,” “Proceedings on agreement of 
parties, ” and “ Summary Procedure on Negotiable Instruments.” warrants 
the view that suits other than suits of the character of regular suits were 
contemplated in Section 539 of the Code of Civil Procedure. 

An observation of Mr. Whitley Stokes, the learned Editor of the 
Anglo-Indian Codes, and an undoubted authority, Vol. II of the Aoglo- 
IndiaD Codes, page 429, is cited in support of this view. 

In this connection, it may, perhaps, he observed that Chapter XL of 
the Code would appear to have been interpolated, if it may be so said, 
into the Civil Procedure Code of 1877, at the laat moment. The provision 
does not appear in the latest edition of the Bill sent to this Court under 
date 16th October 1876, anl the [218] Act received the sanction of 
the Governor-General on the 31st March 1877. In the Bill of 10th 
October 1876, Chapter XXXIX was as now “ On summary procedure on 
Negotiable Instruments, ” while Chapter XL related to “ Appeals from 
Original Decree 0 .” 

I am not, however, able to see that the position of Chapter XL in 
the Code of Civil Procedure, or the other argument cited affords any 
Valid ground, in the face of the express language of the section aDd 
in view of the strong contrast between that language and the language 
of the English Statut* s, for the opinion that the procedure under 
Section 539 of the Civil Procedure Code is intended to be of a summary 

character. 

Moreover, if regard be had to the importance of the subject-matter 
of the suit, there is no reason why the suit should be of a summary 
character. On the contrary, there are veiy strong reasons why it should 
not he such. 

It appears to me, therefore, that Section 539, Civd Procedure Code, 
differs materially both as respects the nature of tbe relief that can be 
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granted and the procedure which has to be followed from the English 
Statutes on which the Court proceeded io arriving at the decision in 
Narasimha v. Ayyan (1), and that those statutes and the construction put 
upon them can, therefore, be no safe guide in determining the construction 
of the provision in Section 539 of our Indian Civil Procedure Code. I 
arrive at this opinion on a construction of the section itself and an ex¬ 
amination of the English Statutes. 

1 M L J 9 S Having arrived at this conclusion for the reasons stated, it may now 

more appropriately than could hitherto have been done be pointed out 
that the inconvenience, which must manifestly arise from the construc¬ 
tion that the reliefs contemplated in Section 539 do not extend to the 
removal of a trustee, would bo very great. If the view that a trustee 
cannot be removed under the section is correct, it would appear to result 
that, while a suit for the appointment of new trustees can be instituted 
only in the District Court, and after obtaining the required sanction, a 
suit for the removal of a trustee, which must in most cases be a necessary 
preliminary, will ordinarily have to be instituted elsewhere. 

Under the rules relating to the valuation of suits and jurisdiction, the 
latter suit would generally be instituted in a District [219] Munsif’s 
Court, and another suit arising out of the same cause of action would 
have to be brought in the District Court. Assuming the cause of action 
in both suits to be the same—an assumption which in the conditions 
stated may not unreasonably be made—the splitting of the suits would 
be opposed to the provisions of Section 43 of the Code of Civil Procedure. 
It may also, I think, fairly be conceded, as was maintained at the argu¬ 
ment, that the object of the section would be in great part defeated if the 
Couit had not power in a suit framed under the section to remove a 
defaulting trustee. The object of tne section is to take cognizance of 

breaches of trust of the special class stated and to give direction for the 

administration of the trust io furtherance of the object of the trust. How, 
it may be asked, is the object to be effected if the hands of the Court are 
tied in regard to the removal of the trustee? The new trustees to be 
appointed under the section are not, as is the case io regard to the trustees 
under Section 32 of the English Trustee Act, expressed to be appointed in 
substitution for, or in addition to, the existing trustees. The power is 
apparently unrestricted and the basis of the suit being an alleged breach 
of trust, the Court is Dresumably not to act unless the alleged breach of 
trust is ascertained after trial to be well founded. As it is nob every 
breach of trust which of necessity renders it obligatory to remove a trus¬ 
tee, the section may, it seems to me, nob unreasonably, be read as if it 
contained the words in case of a trustee being found to have committed 

a breach of trust which renders his removal necessary, the Court may 
appoint new trustees.” • > ' ' 

If the Court cannot, on such a result being arrived at, remove the 
defaulting trustee, the power to appoint a new trustee seems uncalled for 
and the remedy futile and illusory. " <« 

The words of the section relating to relief, viz., “such further or 
other relief as the nature of the case may require,” are, certainly in my 
opinion, wide enough to render such a futile result a far from necessary 
construction. The omission, however, from the section of any words 
directly importing a power to remove a trustee has been much pressed on 
the side of the respondent, and an inference against the existence of ft 
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power to remove a trustee has been said to bo derivable from Section 14 
of Act XX of 1863, in which power is expressly given to Courts to remove 
a trustee of a mosque or temple. For the reasons already stated, however, 
[220] I am of opinion that the omission of any express provision confer¬ 
ring a power to remove has not the significance sought to be given to it. 

In oon»eotion with this portion of the case, the argument has also 
extended to a brief examination of the state of the law on tho subject of 
the removal of trustees of such charitable or religious institutions as are 
described in Section 539 anterior to the enactment of that section, it having 
at one portion of the argument been asserted that no suit for the removal 
of a trustee presumably lay before Section 539 found a place in the Civil 
Procedure Code. 

The provision now enacted as Section 539, Code of Civil Procedure, 
made its appearance for the first time, as already noticed in the Civil 
Procedure Code, Act X of 1877. It found no place in the first Civil 
Procedure Code, Act VIII of 1859. 

Apart from authority on the subject, there can however be no ques¬ 
tion that a suit would, at any period of our administration, have lain for 
the removal of a trustee on the ground of his having committed a bt eich 
of trust. That the Suoreme Court possessed the jurisdiction scarcely re¬ 
quires to be stated. The Courts administering justice outside the Presid¬ 
ency town also clearly nossessed it. From their first establishment these 
Courts were vested with an equitable jurisdiction {vide Regulation II of 
1802, section 17), and the power to remove defaulting trustees is a power 
which the Courts of Equity in England have indisputably exercised in a 
long series of cases {vide Story’s Equity, $§ 1287, 1288, 1289 an! the 
cases there cited). There is. however, express authority on the subject in 
our own High Court Reports viz., in Ponnambala Mudaliar v. Varac/una 
Rama Pandia Chinnatambiar { 1). In that case, a District Judge hai dis¬ 
missed a suit for the removal of a trustee of certain charitable trust who 
was charged with malversation, on the ground that in his opinion 
Regulation VII of 1817 required that application should first be made in 
such cases to the Board of Revenue. The High Court observed that the 
decision of the District Judge was wrong :— 

“TheCourts had unquestionably jurisdiction in such cases prior to 
14 the enactment of Regulation VII of 1817, and there is nothing in the 
“ Regulation to deprive the Courts of their jurisdiction, while it gives the 
“ Board of Revenue the power [221] and imposes upon it the duty of 
“ interfering whenever it appears necessary to do so for the protection of 
charitable endowments. The Regulation is clearly intended to be supple- 
“ mentarv of existing remedies. This was held by the late Sudr Court in 
■“ the decision in Kassyvassy Kriatna Putter v. Vanyala Shanqaranat Josser{ 2) 
“ which was followed in Narasimma Charry v. Tundree Comara Tata 

“ Charry (3).” , , , . . 

Besides the case cited, there appear to be no other reported decisions 

on the matter. The power of supervision conferred by the Regulation and 
exercised by the Board of Revenue may Dot unreasonably, perhaps, be 
taken to account for the apparent paucity of suits relating to such trusts. 
The case of the Attorney -General v. Brodie (4) was also referred to, but it 
merely decides that the then Supreme Court of Madras had an equitable 
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jurisdiction similar to and corresponding with the equitable jurisdiction 
exercised by the Court of Chancery in England over charities. 

The power then to remove a trustee for breach of his trust undoubted¬ 
ly existed prior to tbe enactment of Section 539 in the Code of 1877. 

What then, it may be asked, was the intention of the Legislature 
according to reasonable presumption in enacling the provision which first 
appeared in tbe Code as Section 539 of Act X of 1877. 

On behalf cf tbe respondent it has been urged that it was the in¬ 
tention of tbe Legislature to confer a special privilege by enabling two or 
more persons to sue in the case supposed for certain specified reliefs only, 
but in the case of the relief being for the removal of the trustee, to leave 
the persons having the same interest to their ordinary remedy by suit 
after obtaining, if necessary, the permission of the Court as provided in Sec¬ 
tion 30 of the Code for one or more to sue on behalf of all, and it was also 
argued that tbe section was confined to non-contentious cases. 

In India non-contentious suits of this class are, it may be remarked, 
as far as my experience enables me to speak, comparatively few, whatever 
may he the case in England. 

. I? m y opinion this agrument does nob give a reasonable view of the 

intention of the Legislature. The object aimed at was, it appears tome, 

to consolidate and embody in one definite provision £222] the procedure 

to be followed in British India in suits relating to public charitable and 

religious endowments other than the limited classes of such endowments 

which fall to be dealt with under Act XX of 1863. It cannot reasonably 

be contended that the intention of the Legislature was to take away any 

existing remedies, but if such w r as nob their intention, and if the intention 

was not to embody the law of procedure in one single provision, then we 

are lauded on the anomalies aod difficulties already noticed of the 

paitv moving the Courts having to split up his suit and seek for one 

rehef in respect of the dismissal of a trustee in a Couit subordinate to 

the District Court and for the other specified reliefs in the District Court 
itself. 

Such a state of affairs could not. I think, it may reasonably be con¬ 
cluded, nave been the intention of the legislature. 

For the reasons stated, therefore, I arrive at the conclusion that the 
?QQ 10 f n f xprtSset ^ in the case of Narasimha v. Ayyan (lj that Section 
9 of tbe Code of Civil Procedure is subject to the restriction imposed by 
L 6 C0D struetion placed by the English Courts on Romilly’s Act and on the 
ru9tee Act, 1850, is not well founded, and that, although the power to 
r ~ a trustee is not in express terms given by Section 539 of the Code 
o Civil 1 rocedure, it is a power which, from the nature of the case, may 
reasonably be held to have been given under the wide words, ‘such further 
or other relief as the nature of the case may lequire.’ 

For the reasons stated, I would allow the appeal, and reversing the 
decree of the District Judge, I would remand the suit for trial on the 
merits. The costs of this appeal, and in the Lower Court, will abide and 
follow tbe result of the retrial. 
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[223] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice Weir. 
•Queen-Empress v. Suk\ Singh and another.* [Bfch August, 1890.] 

City of Madras Police Act [Act III of 1SH8, Madras), Section 71, Clauses xi and xv — 
Crowd collected by music—Obstruction of street —Music performed in private place. 

Members of the Salvation Army were fouad by the Magistrate to have played 
tambourines and sung “ at the angle ” of a street in Madras, and thereby 
oollected a orowd whiob thronged the street, and thev were convioted of offences 
under the City of Madras Police Act, Seotion 71, Clauses xi and xv. 

Held on revision, that, sinoe the intention of the accused was to collect a 
crowd in the street, the conviction under Clause xi was right, whether or not 
the place, where the accused played and sang, was a private place ; but that, 
if it was a private place, the conviction under Clause xv was wrong. 
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PETITION under Sections 435 and 439 of the Criminal Procedure 
Code, prayiDg the High Court to revise the finding and sentence of Sultan 
Moidin, Presidency Magistrate, Black Town, Madras, in calendar case 
No. 10975 of 1890. 

The accused were convicted of committing offences against the City 
of Madras Police Act, Section 71, Clauses xi and xv, under circumstances 
which appear sufficiently from the judgment of the High Court. 

The provisions of the section in question are as follows: 

“Whoever, in any public street, road, thoroughfare, or place of public 
resort, commits any of the following offences shall be liable, on conviction, 
to a fine not exceeding 50 rupees, or to imprisonment, which may extend 


to one month :— 

“xi. Whoever causes any vehicle to remain or stand longer than 
may be necessary for loading or unloading, except at places appointed for 
the purpose by the Commissioner, or fastens any horse or other animal 
bo as to cause obstruction, or in any way wilfully obstructs or causes 

obstruction to the free passage of any thoroughfare. 

[224] “ xv. Whoever beats a drum or tom-tom or blows a horn or 
trumpet, or beats or sounds any brass or other instrument or utensil, or 
plays any music except at such times and places as shall be, from time to 

time, allowed by the Commissioner. 

Mr. B. F. Grant , for petitioners. 

The Crown Prosecutor (Mr. W. Grant), for the Crown. 


JUDGMENT. 

The petitioners, who are members of a body kaowa as the Salvation 
Army, have been convicted under Section 71, Clauses xi and xv of the 
Madras City Police Act, and have been sentenced to pay fanes. The case 
was tried summarily by the Magistrate, and there has been, so far as we 

-can see, no evidence recorded in the case. 

The Magistrate was not bound, under Sections 263 and 362 of the 
• Code of Criminal Procedure, to record toe evidence, but, as the case was 
on? of some public importance, we think it is to be regretted that he d^ 
not do so, more especially as the learned counsel for the accused main¬ 
tains that the judgment is misleading, or at least ambiguous as to certain 

features of the cUse. 
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The proceedings came, however, before us in revision, and we are 
bound to take the facts to be as stated in the Magistrate’s judgment, and 

we have no power to consider any facts other than those stated in the 
Magistrate’s judgment. 

As regards so much of the conviction as is under Clause xv of Section 
Criminal. 71, it is aigued, on behalf of the accused, that the conviction is not sus- 
44 M~ 2 M= taiuab,e * iDasmu ' :h as there was no evidence that the accused played 

1 Weir 818 “'T m fch ? publ,c streets. In connection with this argument, we have 
• to observe that the Magistrate’s judgment states that one witness deposed 

that the accused pla>ed music along Errabauloo Chetti Street, after being 
warned against it by the Police. 

. . _ Ifc was sou 8 ht t0 be argued by the counsel for the accused that this 

incident occurred after the termination of the transaction, in respect of 
which the charge now under trial was laid ; but the observation of the 
Magistrate in his judgment does not show that this was so, and. as already 
observed, we are bound, in the absence of any record, to take a statement 
made in the judgment to mean what it appears to mean. 

So taking it, it would appear that the accused did play music in the 
public street, and. this being found as a fact, the accused were undoubted¬ 
ly liable under Clause xv of the section, 

ma y> however, on this part of the case, intimate our opinion 
that, if the accused had not, as a matter of fact, been found to have 

8 l publlc sfcreet ’ buc ou private property, the conviction, on 
this head, for merely playing music, except at such times and places 

as may be allowed by the Commissioner, could not have been sustained. 

,, l- be Provision in Clause xv is, we consider, governed by the words at 
the head of Section 71, viz., " whoever in any public street, road or 
thoroughfare or place of public resort,” that is to say, by virtue of the 
wot s a le eginning of the section, playing of music at times or places 
ot er than those allowed by the Commissioner must- be the playing of 
music in a public street, road, thoroughfare, or place of public resort, and 
it follows, therefore, that the playing of music, where there is no wilful 
obstruction of a thoroughfare caused thereby, is cot in itself punishable, 
when such playing takes place on private property. 

The next ground of objection urged has been that the language of 
Uause xi, whoever in any way wilfully obstructs or causes obstruction to 
e ree passage of any thoroughfare,” when read along with the words in 
the heading of Section 71, already referred to, must be held to mean that, 
whoever being at the time in any public street, road, thoroughfare, or place 
ot public resort in any way wilfully obstructs or causes obstruction shall 
De table, and that inasmuch as the accused were at the time, in respect 
ot which the offence is charged, not in a public street, <fcc., but on a piece 
of private ground, they are not liable under the section. 

s to this argument it has, in the first instance, to be observed that the 
Magistrate s judgment describes the accused as being at an angle of the 
8 ree at the time of the alleged obstruction. This expression is somewhat 
ambiguous and may mean that the accused were actually in or on the 
street, or that they were at some snob or corner closely abutting on the 

■a a u l u Dg lt ’ bowever « to llave the latter meaning, it has to be con¬ 
sidered whether the argument put forward, on behalf of the accused, is 
one which can reasonably be admitted. 

It appears to us, on consideration, that it cannot have been the inten¬ 
tion of the Legislature that the person causing the obstruction should 
actua y be on or in the street at the time of the alleged obstruction* 
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The words of fche clause are very wide, [226] viz., “whoever in any way 
Wilfully obstructs or causes obstruction, Ac.," and it is clear that it was 
the intention of the Legislature to confer very extensive powers on the City 
Polioe for the control and regulation of street traffic. 

A narrow construction of the terms of the section, such as is contend¬ 
ed for on behalf of the petitioners, would obviously restrict very much 
the powers of the Police in respect of street traffic, and, in so far as it did 
so, would defeat the object aimed at by the Act, and it appears to us that a 
persou or body cf persons, who, although not actually in the street, are on 
a piece of ground or in a house immediately abutting on or adjoining a 
street have, under such conditions as were found to exist in this case, as 
muoh power of obstructing the traffic by collecting a crowd as if they 
were actually standing on the street. It is not disputed that the accused 
played music and sang on the spot where they were, immediately adjoin¬ 
ing a street, and the effect of the music and singing, the natural and ordi¬ 
nary effect, and, we think, we may add the intended effect and object (the 
players and singers being membeis of the Salvation Army) was to collect 
a large crowd, which crowd obstructed the free passage of the public 
road. 

Such being, in our view, the natural and ordinary result, as also the 
intended result of the action of the petitioners, we think, it must be conclud¬ 
ed that the accused wilfully, i. e., intentionally brought about that result, 
and, as the result was undoubtedly an obstruction to the traffic, we think, 
they were liable uuder Clause xi of the section, and that fche conviction 
under this clause, as well as uuder Clause xv of the section, must be sus¬ 
tained. 
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We must, therefore, refuse to interfere in revision. 


14 M. 227. 

[227] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Venkata ( Petitioner ), Appellant v. Sama and others 
(Counter-Petitioners ), Respondents. [16th October, 1890.] 

Civil Procedure Code , Section 306 -Court sale—Material irregularity. 

Per cur. —We do not consider that the commencement of a Court sale, prior 
to the expiry of the thirtieth day or auy delay in making the deposit required by 
Section 306 or the adjournment of the sale from time to time without sufficient 
ground, is more than a mere irregularity. 

CF., 3 LB.R. 225 (226) ; R., 132 P.R. (1906) = 11 P.L.R. 1907.] 

PETITION under Civil Procedure Code. Section 622, praying fche High 
Court to revise the order of S. Subba Rau.District Munsif of Chittur, dated 
29th April 1889, and appeal against fche same. 

The petitioner was a judgment-debtor whose property had been 
attached and sold in execution of a decree, and fche prayer of fche petition 
was that the sale be set aside by reason of various alleged irregularities, 
the nature of which appears sufficiently from the judgment of the High 
Court. 
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The District Munsif referred to Arunachellam v. Arunachellam (l) r 
Goopee Nath Dobey v. Hoy Luchmceput Singh Bahadur (2), Mohunt Megh 
LalL Poorce v. Shib Per shad Mad i (3), Bandy Ali v. Madhub Chunder 
Nag (4), Macnaghtcnv. Mahabir Per shad Singh (5), Bhim Singh v. Sarwan 
Singh (G), Intizam Ali v. Narain Singh (7), and Lakslimi v. Krishnabhat{H ), 
and dismissed the petition saying “ oq the whole I am satisfied that no 
^substantial injury has been proved by the petitioner, although,it has come 
( to light, there have been certain irregularities in publishing and conduct¬ 
ing the sale as described above.” 

The petitioner preferred this petition and appeal. 

Mr. Ramasami Raju and Ramasami Mudaliar, for appellant. 

Mr. Subramanyam.ior respondents. 

JUDGMENT. 

[228] It is admitted that the appeal cannot be maintained. It must 
therefore be dismissed. 

As to the petition under Section 622, it is urged that the sale was not 
merely irregular, but was wholly void ab initio and that therefore the 
Courts below exceeded their jurisdiction. Seeing that it was the present 
petitioner, the judgment-debtor, who put the Court in motion by applying 
under Section 311, we are unable to see how the petitioner can be heard 
to say that the Court had no jurisdiction. 

As the case was put by the judgment-debtor, the Court clearly had 
jurisdiction. Apart from this, we do not consider that either the com¬ 
mencement of the sale prior to the expiry of the thirtieth day, or any 
delay in making the deposit required by Section 306, or the adjournment 
of the sale from time to time without sufficient ground is more than a 
mere irregularity. 

Although we are referred to the decisions of the Allahabad High Court 
in Bakshi Nand Kishore v. Malak Chand (9) Jasoda v. Mathura Das (10), 
Ganga Prasad v. Jag Lai Ro.i (11), this Court has held that the omission 
to make the deposit immediately, or the fact of the sale taking place 

before the expiration of thirty days, is not fatal to the sale, unless sub¬ 
stantial injury is proved. 

The view taken by this Court is also in accordance with the decision 
of the High Court of Bombay in Lakshmi v. Krishnabhat (8). 

The petition is dismissed with costs. 
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Before Sir Arthur J. 3. Collins, Kt., Chief Justice, and 

Mr. Justice Weir. 


Queen-Empress v. Venkatasami.* [17th October 

and 13th November, 1890.] 

Post Office Act (Act XIV of 1866), Section 48 —Secreting and fraudulently appropriating 
letters—Theft—Dishonest misappropriation—Penal Code (Act XLV of 18601 
Sections 378, 403. h 
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The accused, being in tbe employ of Government in the Post Office Depart¬ 
ment, while assisting in the sorting of letters, secreted two letters with the in¬ 
tention of handing them to the delivery peon, and sharing with him certain 
moneys payable upon them. He was charged under the Indian Post Office Act 
Section 48 : ’ 

Held, (1) that since the intention of tbe accused was not to prevent the deli¬ 
very of the letters to the addressees, he was not guilty of the offence of secreting 
them within the meaning of that section ; 

(2) that be was guilty of the offence of stealing and of fraudulently 
misappropriating tbe letters within the meaning of that section, and of the 
offence of theft and of attempt to commit dishonest misappropriation of property 
within the meaning of the Penal Code. 


CASE referred for the orders of the High Court, under Section 438 of 
the Criminal Procedure Code, by E. C. Johnson, District Magistrate of 
Ganjam. 

The case was stated as follow? :— 

“ The accused, in this case, a postal peon, was charged with theft in 
“ respect of two letters. The Senior Assistant Magistrate has discharged 
“ him under Section 253, Criminal Procedure Code. 

“ The facts of the case, as proved, are as follows :—The accused was 
assisting the head clerk to sort letters. While so doing, he was observed 
“ to secrete two letters in his cloth. Tbe bead clerk called tbe Postmaster, 
“ and accused was searched, two bearing letters being found iD his cloth. 
“ When questioned, he said that he intended to give them to the delivery 
“ peon, and to share with him the bearing postage, which be would 
“ collect. 

“ The Senior Assistant Magistrate observes:—‘The accused did not 
intend to fraudulently appropriate the letters, nor did he wilfully secrete 
“ them, the words implying, as I understand, wilful intention to keep them 
“ out of the possession of the addressees and not covering the action of the 
“accused in this case. The accused was originally charged with theft, 

“ but, as there was no intention to take [230] away the letters and thereby 
cause gain to himself, the acoused was Dot guilty of this offence.’ 

“ This reading of the law, as it appears to me, is clearly wrong. The 
“letters were in charge of the Postal Department fora double purpose— 

“ (1) for delivery to the addressee, (2) for the recovery of tbe bearing 
“postage due to Government thereon. The act of tbe accused frustrated 
“ the second of these purposes, and was in so much a fraudulent appro- 
“ priabion’ of the letters; thus constituting an offence under Section 48 of 
“ the PoBt Office Act. Moreover, as long as the letters were in the 
possession of accused with an honest intent, they were in the constructive 
“ possession of tbe Postmaster. As soon as he concealed them with a 
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“ dishonest intent (an intent to defraud Government of the bearing postage) 
“ they ceased to be any longer in the Postmaster’s possession ; and the act 
“ of the accused amounted either to theft, or criminal misappropriation. 

“This being so, the accused has, I consider, been improperly 
“ discharged ; and, if the Judges of the High Court are of the same opinion, 

“ I request that the order of discharge may be set aside and that the Senior 
“ Assistant Magistrate be directed to replace the case on his file, and to 
“ frame a charge against the accused, and dispose of the case in accordance 
with a correct view of the law.” 

Counsel were not instructed. 

JUDGMENT. 

The accused, in this case, was in the employ of the Post Office at 
Berhampore, and the facts found are that, on the arrival of the mail, he 
assisted the sorting clerk in sorting letters, and that, while so doing, he 
was observed to secrete two letters in his cloth. The head clerk called 
the Postmaster and accused was searched. Two bearing letters were 
found in his cloth. When questioned, he said that he intended to give 
them to the delivery peon, and to share with him the bearing postage, 
which the latter would collect. The Senior Assistant Magistrate, before 
whom the accused was charged, was of opinion that the accused did not 
intend to fraudulently appropriate the letters, nor did he wilfully secrete 
them, the words implying, in the Magistrate’s opinion, wilful intention to 
keep the letters out of the possession of the addressees and not covering 
the action of the accused. 

The Magistrate observed also that the accused was originally charged 
with theft, but, as there was no intention to take away the letters and 
thereby cause gain to himself, the accused was not guilty of this offence. 

The Magistrate accordingly discharged the accused under Section 253, 
Criminal Procedure Code. 

The District Magistrate submits that the order of the Senior Assist¬ 
ant Magistrate, discharging the accused, is erroneous in law. 

The prosecution, we observe, was brought under Section 48 of [231] the 
Indian Post Office Act, the material words of which, in so far as we are 
concerned with the section in this case, are as follows: 

“ Whoever, being in the employ of the Government, in the Post Office 
Department, shall steal, fraudulently appropriate, or wilfully secrete, 
destroy or throw away any letter or other article sent by post, &c., shall 
1 be punished with imprisonment of either description for a term not 
“ exceeding seven years and shall also be liable to fine.” 

We are of opinion that the view of the Magistrate that the accused 
did not intend to wilfully secrete the letters within the meaning of the 
section is correct on the facts found. The words in question appear to us 
to be directed to such a secreting or concealment of letters as would 
frustrate or tend to frustrate their delivery to the addressees. 

We are of opinion, however, that the accused was otherwise liable 
under the section, and that the discharge is erroneous for the following 
reasons:— 

The intention of the accused was admittedly a dishonest intention, 
viz., that of causing wrongful gain to himself and wrongful loss to the 
Post Office. To carry out that intention, he, for the time being, took the 
letters into his own personal possession and out of the possession of 
the Post Office, or, in other words, he appropriated the letters. The 
letters were until delivery, property to the possession of which the 
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Post Office was entitled and should have been handed over in the ordinary 
course to the delivery peon, whose possession would, of course, in point 
of aw, have continued to be that of the Post Office until such time as the 
letters were dehvered. The accused, by taking possession of the letters 
W!th the dishonest intention which he admitted was guilty, we consider 

.Jr. 8 °? 0DCe of . dealing and of fraudulently aDprom-iatiog the letters 
within the meaning of the section, and also of the offence of theft and of 
attempt to commit dishonest misappropriation of property within the 
meaning of the Penal Code. 

For these reasons, we are of opinion that the discharge of the 
accused was erroneous in law, and we accordingly set aside the order 

Mai strata 8 ^ dlr6 ° tthat; the accused be retried by the Senior Assistant 
Ordered accordingly. 

14 M. 232. 

[232] APPELLATE CIVIL. 

Before Mr. Justice Handley and Mr. Justice Weir. 


RAMAYYA (Plaintiff), Appellant v. Guruva AND OTHERS 
(Defendants ) Respondents .* [20sh October and 5th November, 1890.] 

Transfer of Property Act (Act IV of 18«2>, Sections 58 (d), 67— Usufructuary mortgage 
with a personal covenant—Suit by mortgagee for sale. J J U 


In a suit for sale by a mortgagee, it appeared that the mortgage comprised a 
covenant by the mortgagor for payment of the mortgage amount, but otherwise 
answered the definition of an usufructuary mortgage contained in Transfer of 
Property Act, Section 58 (d) : 


Held, that the mortgagee was not precluded by Transfer of Property Act Sec 
tion 67, from bringing the property to sale under the mortgaged 


IDiss., 28 A. 157 (160) = A.W.N. (19051 226 : F., 26 M. 
Appr., 21 A. 4 (11); R., 24 C. 677 (681).] 


GG2 (669) ; 5 O.C. 286 (292) ; 


Second appeal against; the decree of V. Srinivasa Charlu, Subordinate 
Judge of Cocanada, in appeal suit No. 414 of 1888, reversing the decree 
of V. Kristnamurti, Acting District Munsif of Amalapuram, in original 
suit No. 173 of 1888. 

Suit by a mortgagee to recover the mortgage money and in default 
of payment to bring the mortgage premises to sale. The mortgage instru¬ 
ment was as follows : — 

“ Usufructuary mortgage bond in respect of inam land executed on 
27th June 1884, corresponding to the 5th Ashada Sudda of the year 
Tharana, to Vissannavudhanulu Garu, son of Dokka Abbavndhanulu 
u Garu, Brahman, Inamdar, residing in Vakkalanka Agraharam, bv us 
u both jointly Ravi Muttanna Garu’s son, Guruvanadbanuiu and his 
^undivided son, Chenulu, Brahmans, Inamdars, residing in Durivari 
4< Mukkamala. The amount of loan received from you this day on 
M account of our urgent necessity is R 9 . 300 (three hundred rupees). 
u The amount agreed to be paid to you for the interest hereof is 
„ Rs. 30 (thirty rupees). For the discharge of the said interest amount, 

4 5 acres of land with fruit trees thereon, which goes by the name of 
4t Mamidethota Pampu, which is situated to the south of Madugu (water- 
oourse) and which is owned by us in the village of Munipanavalle, 
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“ attached to the Sub-Registration District of Kottapeta, Amalapuram 
"taluk, Godavari district, have been made over to your possession this 
“ very day (for being enjoyed) for 4 (four) years from this year up to the year 
“ Sarvajithu. It is settled that vve should pay the principal amount to you 
" in three instalments within this period. In default of .payment of the 
“ principal amount within the 30th Palguna Bahula of the year Sarvajithu, 

“ it is settled that you should continue to enjoy the same, for interest in the 
“ afore-[233]said manner from the year Sarvadari, and if the principal 
“ money be paid in the 30th Palguna Bahula of any year makeover to our 
" possession the said land with trees in the same year. It is settled that 
"out of the mango, palmyra, banyan and other trees standing on the 
"said land belonging to my junior paternal uncle and in the enjoyment 
“of Dokka Narasanna Garu, deducting the half-share.belonging to my • 
“ junior paternal uncle and in the enjoyment of Dokka Narasanna Garu, 

" the remaining half appertaining to my share should be enjoyed by you 
" according to mamool hitherto. It is settled that we ourselves should 
“ pay the quit-rent and other taxes due on the said land hitherto. 

" Boundaries of the said land. Plot 1.—East, inam of Upathiyala 
Ayvanna and others ; south, boundary lane ; west, inam belonging to our 
"junior paternal uncle and in the enjoyment of Dokka Narasanna Garu; 

" north, ditto, consisting of 3 acres with the aforesaid boundaries. 

“ Plot 1.—East, Kodamattivar’s inam ; south, inam belonging to my 
‘junior paternal uncle’s share and in the enjoyment of Dokka Narasanna 
Garu ; west, Nemanivaru’s inam ; north, Kummarabunda consisting of 2 
" acres with the aforesaid boundaries. Total 2 plots consisting of about 5 
" acres of land with trees have now been put in your possession this day. 

" This is the usufructuary mortgage bond in respect of inam land executed 
" with consent.” 

The District Munsif passed a decree as prayed, but this decree was 
reversed, on appeal, by the Subordinate Judge, who dismissed the suit 
throughout. 

The plaintiff preferred this second appeal. 

S. Subramanya Ayyar and P. Subramanya Ayyar , for appellant. 

Parthasaradhi Ayyanaar , for respondents. 


JUDGMENT. 

The question to be determined in this second appeal is whether the 
plaintiff is entitled to a decree for recovery of the amount due to him 
under his mortgage by sale of the mortgaged property. The Court of First 
Instance held he was so entitled and gave him a decree, but the Lower 
Appellate Court held he was not, and dismissed his suit. The mortgage 
was executed after the Transfer of Property Act came into force, and, 
therefore, the rights of the mortgagee are those declared by that Act. 
Section 67 gives the mortgagee the right to obtain from the Court a decree 
for sale in the absence of a contract to the contrary,” but with the 
proviso that nothing in that section shall be deemed ( a ) (inter alia) to 
authorize a usufructuary mortgagee as such to institute a suit for fore¬ 
closure or sale. The term usufructuary mortgage is defined by Seotion 58 (d) 
to be when the mortgagor delivers possession of the mortgaged pro- 
* pertv to the mortgagee and authorizes him to retain such possession until 
* payment of the mortgage money and to receive the rents and profits accru- 
|| ing [234] from the property and to appropriate them in lieu of interest 
" or in payment of the mortgage money, or partly in lieu of interest and 
“ partly in payment of the mortgage money.” No doubt the incidents 
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here enumerated occur in the present oase and the mortgage would there¬ 
fore be a usufructuary mortgage within this definition, but for the fact 
that the mortgage deed contains a covenant for payment of the principal 
by a oertain date. C hath it v. Kitnjam (1) is an authority for the position 
that a mortgage is not a usufructuary mortgage within the meaning of 
the Transfer of Property Act if there is a covenant to pay the mortgage- 
debt. 

The Subordinate Judge holds that the mortgage is of the kind defined 
as anomalous” by the Transfer of Property Act and therefore to be 
governed by the contract of the parties and that by the contract in this 
case the mortgagee is precluded from suing for sale of the mortgaged pro¬ 
perty by the provision in the mortgage deed that, in default of payment 
within the prescribed time, the mortgagee shall continue to enjoy the 
mortgaged property for interest as before. This provision is one in 
favour of the mortgagee, extending his security beyond the prescribed 
period, and does not, in our opinion, take away his right, arising out of 
the covenant to pay, to sue for sale of the mortgaged property. 

We reverse the decree of the Lower Appellate Court and restore that 
of the Munsif. The plaintiff is entitled to his costs iu this and the Lower 
Appellate Court. 


14 M. 235. 

[235] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Agra Bank ( Plaintiff) v. Hamlin [Defendant No. 1). :;: 

[4th September and 8th October, 1890.] 

Civil Procedure Code , Section 290— Court-auction—Withdrawal of bid. 

It is competent to a bidder at a Court auction-sale to withdraw his bid. 

Case referred for the opinion of the High Court, under Civil Procedure 
Code, Section 617, by W. E. T. Clarke, Subordinate Judge of the Nilgiris, 
in the matter of execution petition No. 39 of 1889 in original suit No. 1 of 
1889 on his file. 

The case was stated as follows :— 

“ On 20th January 1890, two estates known as ‘Chembali’ and 4 Burn- 
4 ‘ side,' respectively, were pub up for sale by Court auction, being the 
“ property of the judgment-debtor in original suit No. 1 of 1889 on the file 
“ of this Court. At such sale, Mr. David, on behalf of plaintiff (who had 
permission to purchase), bid Rs. 10,005 for 4 Chembali ’ and Rs, 3,005 for 
44 ^Burnside,’ but, on 21st January, Mr. David intimated to the nazir that 
“ he wished to withdraw these bids, and, oa 22nd January, informed the 
“ Court of his wish to withdraw. In these circumstances, the Court 
adjourned the sale of these properties for two months from 22nd January 

" 1890. 

As no definite rules have been laid down by the High Court as to 
44 the power of bidders at Court sales to withdraw their bids, and as I 
44 entertain a reasonable doubt whether such a practice is permissible, and 
44 the matter being one of importance and general interest, it seems to me 
44 it would be as well to have it settled authoritatively and finally now the 

* Referred Case No. 6 of 1890. 

(1) 12 M. 109. 
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“ point has been raised. I accordingly refer for tbe decision of the- 
“ Honourable the Judges of the High Court the following question:—Is- 
“ it permissible for bidders at Court sales to withdraw their bids? 

“ In my own opinion, unless it be deemed that Court sales stand on a 
“ different footing from ordinary auction sales, the Court has no power to 
“ prevent a bid being withdrawn at Court auctions, for, apparently, a bid 
“ is not finally accepted at an auction until the hammer falls, and until 
such acceptance is complete, a buyer may withdraw his offer [Sections 
“ 5, 7 and 122, Indian Contract Act (1872).] To allow this practice to 
“obtain, however, at Court sales, maybe productive of much mischief, 
and, certainly, in many cases, will cause sales to be protracted to an 
* indefinite period ; thus bona fide buyers may be discouraged, business be 
hindered, and the Court and it9 officials put to great trouble and incon¬ 
venience. I believe it is often the practice to insert a clause in condi¬ 
tions of sale that bidders may not withdraw their bids, and, should the 
“ High Court be of opinion [236] that at Court auctions a bidder cannot 
otherwise be prevented from withdrawing his bid at any time before the 
hammer falls, I would crave permission to insert a prohibition clause 
of the nature alluded to in auction-sales by this Court.” 

Barclay and Morgan, for plaintiff. 

Defendant was not represented. 

JUDGMENT. 

MUTTUSAMI Ayyar. J.—On the 20th January 1890, two estates 
known as “Chembali” and “ Burnside ” were put up for sale in execution 
of the decree in original suit No. 1 of 1889, on the file of the Subordinate 
Court at Ootacamund. Mr. David bid, on behalf of the plaintiffs, 
Rs. 10,005 for “ Chembali ” and Rs. 3,005 for “ Burnside ” ; but he inti¬ 
mated his wish to withdraw these bids to the nazir on the 21st January 
and to the Subordinate Judge on the 22nd. Tbe Subordinate Judge refers 
to this Court the question whether it is permissible for bidders at Court 
sales to withdraw their bids. 

1 am of opinion that the answer must be in the affirmative. Until 
the lot is Juiodifid down and the sale is concluded, the Court may, in its 
discretion, adjourn the sale under Section 290, Civil Procedure Code, and 
it is bound to stop the sale if the judgment-debtor satisfies the decree before 
the lot is knocked down. It is clear then that, until.the lot is knocked 
down, the Court has a locus penitentice and it follows, in the absence of 
some specific provision to the contrary, that bidders are intended to be 
placed in a similar position. It appears that, in the caseuDder reference, it 
was not one of the conditions of sale that bidders were not at liberty to 
withdraw their bids. For these reasons, I answer the question in the 
affirmative. 

Best, J.—The question submitted for consideration is whether it is 
permissible for bidders at Court sales to withdraw their bids? I agree in 
answering this question iu the affirmative. An offer to buy or sell may be 
retracted at any time before it is unconditionally and completely accepted, 
by words or conduct: and a bidding at an auction is a mere offer which 
may be retracted before the hammer is down. Such is the rule with 
regard to auctions in general, and the same must be held to be applicable 
also to Court auctions, in the absence of any law or rule to the contrary* 
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14 M. 287 (P.G.) = 18 I.A. 43 = 8 Sar. P.C J. 645 = 13 Ind. Jur. 222. 

[237] PRIVY COUNCIL. 

Present; 

Lord Hobhousc , Lord Macnaqhten , Sir B. Peacock , Sir R. Couch and 

Mr. Shand (Lord Shand). 

[On appeal from the High Court at Madras.] 

Sri Raja Satrucharla Jagannadha Razu, Zamindar of 
Merangi ( Defendant ) v. Sri Raja Satrucharla 
Ramabhadra Razu and others ( Plaintiffs). 

- [21st November, L890, and 31st January, 1891.] 

Present par ability of a zemindari originally existing before 1759 — Grant by Govern¬ 
ment in 1802. and again in 1835 of the same zemindari—Absence of intention to 
grant it as impartible—Sanad-i-millciyat-i-istimrari. 

Although itmight be taken thafc the Mirangi zemindari was formerly held on a 
military tenure under a raj. and that it continued to be held on the same tenure 
alter it had been incorporated in another zemindari, and, subsequently, when, by 
conquest, it became part of the ViziaDagram zemindari, which was dismem¬ 
bered in 1795, And, eveo if impartibility was the rule then applicable to the 
estate, yet the subsequent dealings with the zemindari, the Dature and terms of 
the grants under which it was held after 1802, and the absence of proof of its 
having been impartible during the present century ; also the character of the 
estate, which was in no way distinguishable from that of an ordinary zemindari 
assessed to the revenue, all led to tbe conclusion that thezemindari was now 
partible. 

It was clear from the kabuliyat, or instrument of assent to the sanad-i-milki- 
yat-i-istimrari of 25th April 1804, that the latter was in tbe ordinary form of 
such grants, and there was no ground for inferring that the Government 
intended to create an impartible zemindari, or to restore an old one with 
impartibility attached. 

In 1835, there was, for a second time, such a dealing with the estate by the 
Government, in granting it again by sanad, as showed that there was no 
intention to the eSect above mentioned. 

The case of the Hansapur Zemindari (1) situate in Behar. as to which their 
Lordships in 1867 held that it must be taken to retain iis previous old quality 
of impartibility, after having been granted in 1790, was distinguished. 

[F., 17 M. 362 (365) ; R., 26 M. 686 (706) ; D., 24 M. 562 (587) = 11 M.L.J. 191 ; 29 
M. 437 = 16 M.L.J. 178 (204) ] 

APPEAL from a decree (13bh March 1888) of the High Court (2), 
affirming a decree (14th December 1885) of the District Judge of Ganjam. 

The suit out of which this appeal arose was brought by three uncles 
of the minor Zemindar of MeraDgi to obtain a decree against him, 
he being entered in the revenue records as sole proprietor, for partition 
of that estate with mesne profits from the [238] year 1873, when they 
were excluded from possession. The plaint (1884) stated that the istimrar 
was issued at the permanent settlement in the name of Sri GaDga Razu 
Garu, who was one of the sons of Venkata Patbi Razu, manager for the 
family. The sanad was not produced, but only the kabuliyat, dated 25th 
April 1804. After his death, and in tbe time of his son, who succeeded 
him, the zemindari was, on 20tb Juue 1833, sold and was purchased by 
tbe Government. In 1835, it was restored with a new sanad, dated 22nd 
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September 1835 to Jagannadha, son of the Iagt preceding zemindar. 

He died in 1864 leaving four sons, of whom the eldest was recorded as 

zemindar in the revenue papers, but, as the plaintiff’s case asserted, 

managed the estate for them, and their minor brothers, who were now 
made parties defendants. 

The eldest son, Chandrasekhara, died in September 1869, and, his 
son being a minor, the zemindari was taken under the management of 
the Court of Wards (Regulation V of 1804). As manager and agent, the 
Collector in 1872 refused to divide the zemindari. 

The defence, which was filed by him, as Agent of the Court of Wards 
on behalf of the minor, set forth that Merangi was originally an impartible 
estate appertaining to a raj; and that not- only from the character of the 

original tenure, and by immemorial usage and custom, but also by the 
terms or the sanad of 1804, it descended to the eldest male heir 
of f JoT- t ' ng an h'storical account of the Merangi family among those 
Chlel in the V Zemm r fa “ ,!,es and 6stat ^. given by Mr. D. F.Carmi- 

ed ifas corrJr aI ' a , C pages 301 ’ 303 ' botb P artie9 *«cept- 

effect that r hhi s a 3 ° Wa3 S f f ,° rth in the judgment below, to the 

the t me of onl ofru ° the .P° ss0ssi ou of the present family in 

.me tried to ma t V “ ] u ° f / eyP °/ e ' 10 whose reign the zemindar of that 

anTMeranni I '.T® mdepe T ndent - He waa , in the end, nut to death, 
and ftlerang was made over to Jaganath R az , “ a principal Jevnorean ” 

who was called Satrucharla (destroyer of the enemy)"a title stiU bome by 

neLhbourinT' - th ! £? ar 1759 ' MeraD gi was incorporated with the 

overthrown and bother 0 KurU P am by a chieftain, who was afterwards 
blrm^tTn 1795 when th continued under Vizianagram till its dismem- 

Ga^a Itez aL t • ^ rest0red fco the oId families - Satrucharla 
upon whom the title w“ 8 fi- r^ 7™ ? desoendaat of the Jaganath Raz 

wLh also is £S. TjS^S farther 

S1S3 SSKAHStt Sstfa S “1 

annninf-pfi fn «„». n «»wuunana iamiiy, the Commissioners 

:: --‘ b ^ the 

;; and his defection inSr&S ^az bZg 

appointed zemindar as well on account nf hie . t,a - Z 

those of V«nWo Rev oo<-u r-i 0 , ot ,1,s better pretensions than 

“of h! / •, * ** th at he was descended from the elder branch 

"°n his onnosirion to S th r6 p reDCe ' “ W r° Uld appear ' confirmed Venkata Raz 
opposition to the Comnany s Government, and, outlie breaking 

“To deulhl'i “I C h 10 K, . m f di ' he joined the party of Jaggernath Deo 

“ promote a lui I " h ' ^ Wcbb con ^ered it expedient to 
promote a settlement for his son Jaganath Haz in the Meranei zemin- 

es a ia’blis y h g e r d a h mfeR ri °‘ the k Country ' Ia tl >is he has so firmly 

tnd as he l i u 9 ° WD by the name of CbiDa Merangi, 
the Pen r T S a11 h i a paymeDts directly to the treasury of 

his rektlnn P aPP p arS i? ,T Sid6r him3elf as ioint zem iudar with 
bis relation Ganga Raz, holding immediately from the Company, 
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toZvemore ?han q ht re h t0 fOTth pr0tensi ° D8 . he did not attempt 

RazuTfnTI n u f belng a SOn of fche y°>“ger brother of Ganga 

- He mu 3 t th fi ; n rr,rl h Cou / S0 ' established no right of participation. 
-»fr° ““^.therefore, be considered as holding the share he now possesses 

.. o tbrou S b favour of his cousin, Ganga Raz. Consequently he cannot 

‘‘zet^ndLuhh lm h 0 fh altake ° faDy additioD ‘hat may be made to the 
tem,re d nf T h ^ o® l : esumptlon of alienations or otherwise. If the 

that the f nerm n i o, VIeWed ? this lisht ' Mr - Alexander conceives 
l n , P 0rm a°eut settlement need not be retarded, but that, on its 

ht reWio 0, T eDgafie ' I,eat may ha entered into by Ganga Raz with 1 
ms relation for the temporary, or permanent, lease of [240] the 

country at present held by him adverting to the amount of the 

>• M r. Alexander that an arrangement of this nature was desirable as 
•“ ^° d ‘ D , e P r0 3«rve the peace of the country which might otherwise be 
^ disturbed by Jagannath Raz; yet as his claim originating only in the 
concession of the late Collector Mr. Webb, yielding to the pressure of 
remporary circumstances, without the authority or even knowledge of 
.< " ov ®rnment, we do not think that any reference should bo had to him in 
.. tormiD « the permanent settlement, which we would recommeod to 
<• 1 ® ma iPexclusively with the acknowledged Zemindar Ganga Raz, 

“ nath^Raz” ^ ‘ berty tomake what arrangement he pleases with Jagan- 

i- a! 10 Government concurred with the Commissioners in their opinion 
“ a • . 6 P8rmaae J“ settlement should be concluded with the rightful pro- 
prietor Ganga Raz.” He, however, died before the sanad was delivered 
n?. hla “' d Chandrasekhara, his son, received it on the 95th April 1804. 
Ihe latter fell into money difficulties, and his estate was sold under a 
•decree of the Civil Court to pay his debts. It was purchased by the Govern- 
“ “ f ” R % 5 . 00 ‘ h0 20th June 1833. At this time a rebellion was 

nrl» 8 ^ if P ?i°?? da L h ; The Ddwan »i tbe late Zemindar of Merangi sup- 
Intrmf th f 6 h,® 113 ! °‘ h ' S retamers. They were offered a reward, but 

f h f 1 0f ^renting it to them, ” the Government would be 

nnried h° *,!! °c? L ‘ ran Si to the ancient family." This request was sup¬ 
ported by the Special Commissioner, Mr. Russell, and agreed to by the 

^mhI Ts 0 ^\ aa f < !, aCO °‘' d ' Q8 Y a D0W 8aDad was granted, on the 22nd Sep- 

w^n thf.f' I f mi °. 0rs ° n °i thd lata Zemindar, Jagannadba. This sanad 

t J M i 0r “ 0 8Ul i h documeats - except that it contained a special 
recital, stating the circumstances under which the estate had been lost to 

sue™ e f h ^/K nd J eSt ° red , t0 Ja ® anQadha - Thi 0 new zemindar was 
no attemnf f 864 b f l h ‘ 3 8 ° n ' als ° named Chandrasekhara, during whose life 
InlRMPh / Li.° n , wasmade byhid brothers, the present plaintiffs, 
nadhn R Ohandra90kh ara s son the present defendant, Satrncharla Jagan- 

entrv of h ’ 8uoceeded b 'l athar - N ° a «empt was made to oppose the 
entry Of his name in the Collectorate record as sole zemindar ' In 1872 

However, a o aim was made by the present plaintiffs to have a general 

partition of all the property [241] deluding the zemindari. But the claim 

whL°g 0n0eded , ODly / S regarded the moveable property, the division of 

OotobeT a i87 r 4 ferre<3 t0 “ panchay0t They made thair award on the 7th 

In June 1883 a formal notice demanding a partition of the zemindari 
was 8er ™ upon the minor Jagaooadha, then under the guardianship of the 
C-ourb of Wards, and, on the refusal which followed, the plaintiffs com¬ 
menced the present suit. 
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Tbe District Judge decreed in favour of the plaintiffs for a parti¬ 
tion of the zemindari with mesne profits for three years, but without costs. 
In his judgment, he stated that the zemindari was originally held on a 
military service tenure from the Raja of Jeypore. He then traced its his¬ 
tory down to 1821, and, after noticing the scantiness of evidence as to the 
devolution of the estate, and expressing his opinion that it could not be 
regarded as a principality or raj, he proceeded as follows “ As- 
to immemorial family usage, it appears that the estate had never been 
divided before Knglish rule, and, in ordinary cases, where property 
descends to one member of a family, the presumption would be in favour 
of primogeniture, but any such presumption would be much weakened in 
the present case when we regard the military nature of the tenure and 
the unsettled character of the Government in the last century, and 
would bo quite insufficient to establish a family custom which must be 
proved by clear and positive evidence. Further, even assuming that the 
family custom of primogeniture formerly governed the descent, there was 
a breach of continuity in the custom for nearly half a century, and the 
old custom would not attach to the estate, restored under new conditions, 
unless the family subsequently showed their intention to adopt it.” 

Finally, he stated that there was nothing, at tbe time of tbe perma¬ 
nent settlement, to indicate that the Government intended to create an 
impartible estate for the first time and his opinion was that there was 
nothing in the terms of the new sanad to constitute the zemindari im¬ 
partible. From this decreo the defendant appealed on the merits and the 
plaintitls for costs. 


The High Court confirmed the decree of the first Court, except as to 
costs, which it disallowed altogether. 

The judgment of the High Court is given at length in the report of 
Jaganatha v. Ramabhadra < 1). It was delivered by [242] Kernan , «7., 
who commented on the break in the possession of the family 
10 m 17G0 up to 1/95, and said that after 1795 the zemindari was 
certainly not held on military tenure. He considered that from 1795. 
Ganga Raz was merely in possession on sufferance for seven years, and 
that there was no reasonable ground for presuming that it was the intention 
of the Government to create an impartible zamindari. He thought that 
the terms of Section 6 of the sanad, as to the right of transfer, was incon¬ 
sistent with the idea that the zamindari was impartible, and was to remain 
so. As to the sanad of 1835, he considered that it only conferred on the 

giamtee an estate of the same kind that his father had held, subject to the 
ordinary incidents. 

The plaintiffs having appealed, Mr. J. D. Mayne and Mr. R. B~ 
Michell, appeared for the appellant. 

The decree of the High Court should be reversed, and the suit dis¬ 
missed, the impartiality of the zamindari having been established. For 
impartiality to attach, the estate need not be traced to a ruling raj, but it 
was sufficient that tbe zamindari had been found to have originated in a 
military tenure, before the establishment of British rule. The zemindari 
was an ancient one, and no evidence had been given that it bad lost tbe 
quality characteristic of the tenures to which it originally belonged. Them 
had been three periods in its existence, and, as to the first, the High Court 
should have held that down to 1795 the estate having been a military 
tenure was impartible, and also by family custom. As to the second 


(1) 11 M. 380. 
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period, the circumstances under which in 1803 the zamindari was granted 1891 
to ^ranga Kaz and permanently settled with his son showed that the Jan. 31. 

government did not intend to create a new zamindari, but to restore an - 

ancient one. The restoration of the old title carried with it all those inci- PRIVY 
ents o impaitibilitv, and primogeniture, which were formerly believed COUNCIL 

always to attach to such estates. The terms of the sanad, renresented in- 

section 6 of the kabuliyat. were not inconsistent with there having been an 14 M - 237 
intention to restore an old tenure; to create no new estate, but to select ( pc -) = 
another holder in the old line, and that a single person. The terms of the * 3 43=3 

sanad were, in effect, neutral upon the question that now had to be decided. 5 8ar * PCJ - 
but with reference to the reasons actuating the Government, as especially 645 = 13 
shown by the report of 22nd September 1803 by the Commissioners, and Ind Jnr * 
other documentary evidence, it seemed to have considered that the peace 222 ‘ 
of the country would be better secured by the grant to a single zemindar. 

L243J If, moreover, nothing was shown, but a grant to a zamindar and 
his heirs, the presumption was that the estate accorded with the law, or 
the custom, of his race in devolving upon successors. The sanad, in effect, 
carried little beyond that an arrangement had been made for revenue pur¬ 
poses, and here the estate had virtually, if not formally, been already 
granted, the sanad only fixing the permanent revenue payable. Here the 
estate was impartible already when the Government took it in hand to 
grant it, and the same authority, having the power to withhold or to grant, 
selected a member of the old family, restoring it to him. Thereupon, as 
in the Hansapur case (1), the estate was granted with its customary rule 
of descent, and not to be held as an ordinary zamindari. In that case it 
was held that there was nothing to show that the quality of the estate was 
altered by tbe grant or that the intention of the Government, in making 
it was to render the estate partible. The same principle was appli¬ 
cable here. The regulation giving the law of the partibility of 
zamindaries in Bengal (Regulation XI of 1793) had never been 
enacted for Madras. The judgment in the Hansapur case said :— 

‘ There was nothing to show that the quality of the estate was 
u altered by the grant,” and again “the zamindari must be taken to possess 
4t its old quality of impartiality.” So also in the second Sbivagunga case, 

Muttu Vaduganadha Tevar v. Dora Singha Tevar (2), it was held that the 
evidence of impartibility must receive effect, unless it could be avoided by 
showing some dealing with the zamindari transmitting its ancient quality. 

The Nuzvid case, Raja Venkata Rao v. The Court of Wards (3) was dis¬ 
tinguishable from this, because, in that case, the zamindari could not be 
identified with any ancient one existing before the sanad of 1802 put into 
the same class with other zamindaries. The general observations in the 
judgment in the Devarakota case, Mallikarjunaw. Durga (4) were referred 
to as supporting tbe appellant’s case. 

Tbe subsequent conduct of the junior members of the family showed a 
belief to exist that the custom of impartibility was binding upon them. A 
suit was brought by a relation against Chundrasekhara in 1805, but it did 
nob seem to have occurred to any one that partition was claimable. In 
1859, when Soma Raz, [244]anotber claimant, was referred by the autho¬ 
rities to a regular suit, he did not sue. The documentary evidence support¬ 
ing the view that the family regarded the estate as impartible was referred 
to. The re-grant of the zemindari by sanad in 1835 was a restoration of 
the anoient title, and in no way was it the creation of a new estate- 

(1) 12 M.I.A. 1. (2) 3 M. 290=8 I.A. 99. (3) 2 M. 128 = 7 I A. 38. (4) 13 M. 406. 
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JUDGMENT. 

Mr. Shand.— The matter for determination in this case, which arises 
on a question of disputed succession between the parties, is whether the 
zamindari of Merangi is partible or impartible. The appellant, the pre¬ 
sent registered zamindar of Merangi, maintains that the estate, which is 

described on the record as consisting of 86 villages with their hamlets, 
situated below the ghauts, and adjoining the zamindari of Jevpore, is 
impartible ; and he complains of the decisions of the District Court of 
Ganjam, and of the High Court at Madras, in both of which Courts the 
judgments have be^n to the effect that the zamindari is partible, and, 
consequently, divisible between him and the respondents, for whom no 
appearance was made at the hearing of this appeal. 

Tbeir Lordships are of opinion that the judgments of the Courts of 
iirst and Second Instance are right. It is unnecessary to recapitulate 
the facts, which are fully stated in the judgments complained of. For 
the purpose of this decision, it may be assumed, as it was by the Subordi¬ 
nate Judge (the High Court say there is no evidence of it) that the zemin- 
dari was at one time held under military tenure from the Rajah of 
Jeypore, when it was granted to an ancestor of the present appellant. It 
may further be assumed, though there is little, if any evidence to warrant 
the assumption, that the tenure continued to be the same after the estate 
had been taken by force and incorporated in Kurupam zamindari, and, 
subsequently, when, by conquest, it again became part of the Vizianagrum 
zamindari, which was dismembered in 1795. Taking it, in accordance 
with the argument of the appellant’s counsel, that impartibility was the 
rule then applicable to the estate, their Lordships are clearly of opinion 
that the subsequent dealings with the estate, the nature and terms of the 
grants under which it has been held throughout the present century, the 
absence of proof of any usage or practice ol impar-[245] tibility in the suc¬ 
cession to the estate, contrary to the ordinary Hindu Law of Succession, 
and the character of the estate, which is in no way distinguishable from 
an ordinary zemindari subject to the payment of a fixed assessment of 
revenue, all clearly lead to the conclusion that the zamindari is now a 
partible estate in a question of succession. 

The grant of 1803 by the Government does not appear amongst the 
documents on the record ; but it is clear from the kabuliyat that the sanad-i- 
milkivat-i-istimrari was in the ordinary terms of such grants. There is 
nothing in the circumstances underwhich this grant was madeto lead to the 
inference that the Government had in view, in making this new grant, the 
creation of au impartible zamindari as an exception to the ordinary rule of 
succession of the Hindu Law. The single circumstance that the property 
was given to a representative of an elder branch of the family formerly in 
possession, in preference to therepresentative of a younger branch, who had 
been in arms against the Government, is of very little weight; and, accord- 
inglv, even at this early date, in the beginning of the century, it appears to 
their Lordships that the zamindari of Merangi, if impartible before, became 
partible in question of succession, as it became also subject to the dis¬ 
position of the zamindar by deed of transfer on sale or gift of the whole or 
part of the property. 

What occurred in 1835, however, makes the determination of the 
case perhaps even more clear. The estate had again come into the 
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possession of the Government. It had been exposed to public sale for 
payment of debt due by the zamindar, and might have been bought by 
any third party as purchaser. The Government, however, bought it, and 
held it for some time. During this time the Dewan of the former zamindar, 
and certain of the Doratanams, performed an important service to the 
Government, who had offered a considerable pecuniary reward for the 
capture or putting down of certain rebels who had caused much disturb¬ 
ance in the district. They succeeded in patting down the rebellion. Instead 
of the pecuniary reward to which they became entitled, they begged that 
a new grant of the zamindari might be given to the son of the former 1 
zamindar (then still in life), who was a boy of only nine years of age, and 
the grant was accordingly made to this boy in the usual terms of a sanad- 
i-milkiyat-i-istimrari, and his heirs, with the ordinary power of sale or dis¬ 
posal [246] of the property in whole or in part, and concluding with the 
words :—Article 14 “ Continuing to perform the above stipulations, and 
tt to perform the duties of obedience to the British Government, its laws 
and regulations, you are hereby authorized and empowered to hold in 
u perpetuity to your heirs, successors, and assigns, at the permanent 
assessment herein named, the zamindari of Merangi.” It appears to 
their Lordships that here again, for a second time, there was such a 
dealing with the estate, as in the circumstances, and having regard to the 
terms of the grant, clearly shows that there was no intention to create an 
impartible estate, assuming there was power to do so, or to restore 
an estate previously impartible. The circumstances were entirely differ¬ 
ent from those which occurred in the Hansapur case, where an estate, in 
itself an important raj or principality, was simply confiscated to the 
Government and again given out to the nearest heir of the next line. As was 
observed in the judgment, “ the transaction was not so much the creation 
“ of a new tenure as the change of the tenant.” In the present instance, 
the grant followed on a purchase of the property by the Government. 
It was given, on the solicitation of persons who had a claim against the 
Government, to one who, though no doubt the son of the former zamin¬ 
dar, might have had no such grant, but for the intervention of those 
persons who were attached to him ; and there is nothing in the terms of 
the grant to support the contention of the appellant,—on whom the onus 
lies of proving that this is the exceptional case of a zamindari impartible 
in its nature,—and nothing to prove a usage or custom of succession, 
throughout the operation of the grants of 1803 or 1835 contrary to the 
ordinary rule of the Hindu law. 

Their Lordships, therefore, will humbly advise Her Majesty that the 
decree of the High Court ought to be affirmed and the appeal dismissed. 
The appeal having been heard ex parte, their Lordships make no order as 
to the costs of it. 

The costs of an application for leave to be heard, which wa,3 made, after 
the conclusion of the hearing of the appeal, by certain of the respondents, 
and which was opposed by the appellant, must be paid by those respond¬ 
ents. 

Appeal dismissed. 

Solicitors for the appellant :—Messrs. Burton, Yeates, Hart and 
Burton. 
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[247] APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Queen-Empress v. Jangam Reddi and others." 

[14th and 26th November, 1890.] 

Forest Act (Act V of 1882, Madras), Sections 2, 3, 4, G, 8, 9, 50. 

The accused, who were servants of the shrotriemdar of an agraharam, des¬ 
troyed a cairn erected by the Forest Department on the shrotriem land aloDg the 
boundary line of a proposed forest reserve. No notice under Forest Act, Section 
G, was proved to have been served on the shrotriemdar, and it did not appear 
whether the land in question was comprised in the boundaries specified in the 
notification published under Section 4. The accused were convicted under Section 
50 { d): 

Held, (11 that the provisions of the Act did not apply to the shrotriem land ; 

(2) that the right of a forest officer to enter upon and demarcate land 
under Section 9 is limited to the purpose of the inquiry directed by Section 8 ; 

(3) that the conviction was wrong. 

Petition under Sections 435 and 439 of the Code of Criminal 
Procedure praying the High Court to revise the proceedings of T. Rama 
Row, Sub-Divisional Magistrate of Cuddapah, Sidbout division, held in 
criminal appeal No. 18 of 1889, confirming the finding and sentence of 
R Narayana Row, Second-class Magistrate of Chitwail, in calendar case 
No. 48 of 1889. 

The facts of the case and the arguments adduced on this revision 
petition appear sufficiently for the purposes of this report from the judg¬ 
ment of the High Court. 

Mr. Wcdderburn, for petitioners. 

The Government Pleader (Mr. Poivell), for the Crown. 

JUDGMENT. 

The petitioners 3 in number, have been found guilty of removing 
a cairn erected by officers of the Forest Department in the Cuddapah 
district as marking the southern boundary of the Salivendula Gattimani- 
kona reserve, and sentenced under Section 50 {d) of the Forest Act, 
Madras, as follows :—First petitioner to pay a fine of Rs. 40, or, in default, 
to be rigorously imprisoned for six weeks, and the other two petitioners 
to pay each a fine of Rs. 20, or, in default, to be rigorously imprisoned 
for one month. 

[248] It is urged on their behalf (l) that the Forest Act is not 
applicable to the place where the cairn was erected, and (2) that the Lower 
Courts were wrong in declining to consider what are the limits of the 
Maharajapuram agraharam. 

Section 3 of the Act gives the Governor in Council power to constitute, 
as a reserved forest, “any land at the disposal of Government.” 

“Land at the disposal of Government” is defined in Section 2 as in¬ 
cluding “all unoccupied land, whether assessed or unassessed, but does 
not include land, the property of landholders, as defined by Section 1 of 
Act VIII of 1865, Madras,” among whom shrotriemdars are expressly 
mentioned. 


* Criminal Revision Petition No. 33 of 1890. 
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Section 4 is as follows:— Whenever it is proposed to constitute 
•any land as reserved forest, tho Governor in Council shall publish a 
notification in the 1 ort bt. George Gazette and in the official gazette of 
the district— 

(a) Specifying, as nearly as possible, the situation and limits of 
such land; 

(/.>) Declaring that it is proposed to constitute such land a reserved 
forest; 

(c) Appointing an officer (hereinafter called the Forest Settle¬ 
ment officer) to inquire into and determine the existence, 
nature and extent, of any rights claimed by, or alleged to exist 
in favour of, any person in or over any land comprised within 
such limits, or to any forest produce of such land and to deal 
with the same as provided in this chapter.” 

The next thing to be done is contained in Section 6, which is as 
follows :— 

“ When a notification has been issued under Section 4, the Forest 
Settlement Officer shall publish in the official gazette of the district and 
at the head-quarters of each taluk in which any portion of the land included 
in such notification is situate, and in every town and village in the 
■neighbourhood of such lands a proclamation— 

“ (a) Specifying, as nearly as possible, the situation and limits 
of the lands proposed to be included within the reserved 
forest. 

* * * * 
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[249] “ (b) Fixing a period of not less than three months from 
the date of publishing such proclamation in the official gazette 
of the district and requiring every person claiming any right 
referred to in Section 4 either to present to such office, with¬ 
in such period, a written notice specifying, or to appear before 
him within such period, and to state the nature of such 
right, and, in either case, to produce all documents in support 
thereof.” 

The section further directs that the Forest Settlement Officer 
“shall also serve a notice to the same effect on every known or reputed 
•owner or occupier of any land included in or adjoining the land proposed 
to be constituted a reserved forest, or on his recognized agent or 
manager. ” 

Section 8 next directs that the Forest Settlement Officer shall 
take down in writing all statements made under Section 6 and shall 
inquire into all claims made under that section” and Section 9 gives to 
the Forest Settlement Officer power, “ for the purpose of such inquiry” 
to enter, by himself or any officer authorized by him for the purpose, 
upon any land “and to survey, demarcate and make a map of the same.” 

The only other section of the Act that need be noticed for the pur¬ 
poses of this case is that under which the petitioners have been convicted, 
i.e. t Section 50, which provides for the punishment of aDy one who, with 
intent to cause damage or injury to the public or to any person, or to 
cause wrongful gain as defined m the Indian Penal Code (inter alia) 
alters, moves, destroys or defaces any boundary mark of any forest or 
any land to which the provisions of this Act apply. 

The contention on behalf of the petitioners is that the place where 
the cairn in question was erected was not land to which the provisions 
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1890 of the Act applied,” in that it is not included within the boundaries speci- 
Nov. 26. fied in the notification published under Sections 4 and 6 ; and it is further 

- objected that the shrotriemdar of Maharajapuram, whose servants the 

APPEL- petitioners are, was uot served with any notice as required by the latter 
LATE part of Section 6. 

CRIMINAL, The Deputy Magistrate, who was required to take evidence and 
“ a _ submit his findings on these two points, now reports (1) that he “ cannot 
*. ~ find that the required notice under Section 6 of the Madras Forest Act 

e,r * was served upon the shrotriemdar, ” and (2) [250] that he has “ not been, 
able to obtain satisfactory evidence” on the other point. 

The only evidence forthcoming on this “ other point,” i.e., the ques¬ 
tion of boundary is given by Mr. Higgins who was the Forest Settlement 
Officer by whom the boundary in question is alleged to have been fixed. 
He states that the western and southern boundaries of the Gattimanikona 
reserve, as notified under Section 4 of the Forest Act, were not adhered to 
in the demarcation that he ordered, and explains that, finding it would be 
more convenient for all parties, he made an alteration of. the western 
boundary, which “involved the cutting off of a corresponding portion of the 
southern boundary.” However, all that he did with regard to the southern 
boundary was to fix the western point from which it should commence. 
He says “ the question of what the actual boundary of Maharajapuram 
might be was left to be threshed out when the southern boundary of the 
Gattimanikona reserve, which was not dealt with in my instructions* 
came to be cut,” and adds—“ It will be noticed that, in my instructions, I 
stated that no work is required on the southern boundary or eastern 
boundary at present, showing, I think, that no question had then arisen as- 
to what was the authorized boundary of Maharajapuram.” He does not 
remember any dispute having arisen about the matter before he left the 
district.'and concludes as follows :—“ Whatever I did or said on the 14th 
May 1887, or said afterwards in my instructions, cannot, I think, be 
construed into an authoritative determination of the location of the 
Maharajapuram boundary.” 

It is thus seen that there was no decision as to the southern bound¬ 
ary by Mr. Higgins; and there is no evidence of any subsequent 
determination of that boundary by any authorized officer. Further, it 
is clear that the cairn in question was erected at a point south of the 
river which (as appears from the arbitrator’s award, confirmed by the 
Deputy Director of Revenue Settlement in March 1874) is the northern 
boundary of the Maharajapuram shrotriem village, and, consequently, 
the southern boundary of tho proposed forest reserved as notified under 
Section 4 of the Act. 

It is contended by the Government Pleader that even then the 
petitioners have been rightly convicted under Section 50 of the Forest 
Act, because Section 9 gives the Forest Settlement Officer power to 
enter, by himself or any officer authorized by him for tbe purpose, upon 
any land and to survey, demarcate and make a [291] map of tbe same.” 
But as appears from the first words of Section 9, which are “ for the pur¬ 
pose of such inquiry,” the power conferred under that Section is not un¬ 
limited. It is limited to the purpose of the inquiry directed by Section 8, 
i.e., as to “ claims made under Section 6,” namely claims to “ any right 
referred to in Section 4; ” and the rights “ referred to in Section 4 ” are- 
rights claimed or alleged to exist on or over any land comprised within 
the limits specified in the notification published under that Section. The 
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site in question being found to bo beyond those limits, Section 9 is in¬ 
applicable even if the demarcation in question was being made for the 
purpose of any future inquiry, instead of, as appears to have been the 

case, for the purpose of being a permanent mark of a finally decided 
boundary. 


Section 50 makes punishable the destruction of a boundary mark only 
m case of its being done with intent to cause damage or injury to the 
public or to any person ; or to cause wrongful gain as defined in the Indian 
renal Code.” The Seotion is therefore inapplicable to a case in which any 
of the acts therein specified is done in good faith in the exercise of a valid 
right, which appears to have been the case in the present instance. Fur¬ 
ther, the acts punishable under Clause (d) of Section 50, the clause under 
which the petitioners have been convicted, is expressly limited to boundary 
marks of any forest lands “ to which any provisions of this Act apply.” 
In the definition of “ land at the disposal of Government ” in Section 2, 
sbrotriemdars are expressly mentioned as landlords whose land is excluded 
from the definition. Consequently, the land on which the cairn was 
erected being shrotriem land, was not land to which the provisions of the 
Act could apply, it boing only lands at the disposal of Government that 
can be constituted reserved forests under Section 3 of the Act. 

The conviction of the petitioners is therefore bad. It must be set 
aside, and the fines levied ordered to be refunded. 
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[252] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 


RAMASAMI (Petitioner) v. Anda Pillai (Counter’petitioner.)* 

[6th and 7th November, 1890.J 

Civil Procedure Code , Sections 231, 232, 623— Joint decree-holders—Assignment by ope- 
ration of law of a share in a decree—Application for execution—Review , grounds 
of—Limitation Act (Ac XV of 1877) Schedule II, Article 179, Clause 4. 

A Hindu obtained in 1878 a decree for partition of certain property, and he 
now applied in 1888 to have it executed. He relied in bar of limitation on an 
application for execution made by his son, who had obtained a decree against 
him in 1881 in a partition suit, whereby his right was established to one-fifth 
of whatever should be acquired by the father by virtue of the deoree of 1879. 

The father’s application for execution in 1888 was held to be barred by limita- 
* tion in Ramasami v. Anda Pillai (1). 

On review it appeared that the son had applied for execution of the whole 
deoree, stating that his father would not join him in such application, and that 
notice was given to the father : 

Held, (1) that the son was an assignee by operation of law of one-fifth of the 
judgment-debt in the suit of 1878 ; 

(2) that his application accordingly kept the decree alive under Limitation 
Aot, 1877, Schedule II, Artiole 179, Clause 4, and the father’s application in 
1888 was not barred by limitation. 

Application under Civil Procedure Code, Section 623, for review of 
the judgment pronounced in Ramasami v. Anda Pillai (l), in the report 
of whioh case the facts are fully stated. 

• Oivil Miscellaneous Petition No. 766 of 1890. 
if (1) 13 M. 347. 
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The head-note to that report is as follows:— 

A Hindu obtained in 1878 a decree for partition of certain property 
and applied in 1888 to have it executed. It appeared that the decree- 
holder’s son, having obtained against him in 1881 a decree for a share of 
whatever he should acquire under the decree of 1878, had applied for exe¬ 
cution of the last-mentioned decree ; and reliance was now placed on that 
■— application to save the bar of limitation : 

. __ ' Held , that assuming the decree of 1881 had effected an assignment 

M.L.J. 240. by operation of law of the decree of 1878, the father [253] and son were 
not joint decree-holders within the meaning of Civil Procedure Code, 

Section 231, and the fathers application for execution was barred bv 
limitation. 

The appellant preferred this petition for review on the following 
grounds:— 


(1) That the petitioner’s son, Saranatha Ayyangar, got a decla¬ 

ration that he i3 entitled to one-fifth of petitioner’s properties 
in the decree in original suit No. 29 of 1881 on the file of the 
Subordinate Court at Kumbakonam. 

(2) This decree only declared a pre-existing right as petitioner and 
the said son were members of a joint Hindu family. 

(3) That in virtue of that decree petitioner’s son became entitled to 

a portion of the decree in original suit No. 245 of 1878 on 
the file of the District Munsif’s Court at Kumbakonam, and 
as such became a joint decree-holder in the said decree. 

(4) That joint decree-holders are bound to apply for execution of 

the whole decree, and petitioner’s son did apply for execution 

of the whole decree in his application, dated 13th December 
1884. 

v5) That that application clearly saved petitioner from the opera¬ 
tion of the statute of limitation (see Article 179). 

(6) That explanation I, as to several decrees, does not apply in this 

case to this decree, because— 

(a) it does not distinguish portions of the subject-matter ; 

(o) it was not passed severally; 

(c) petitioner’s son would be entitled only to one-fifth of the 
realizations on the whole decree ; 
id) the wording of the explanation clearly refers to the decree it¬ 
self, distinguishing portions of the subject-matter as payable 
or deliverable to each. 

(7) The decision of their Lordships of the Privy Council in 16 W* 

R., 29 has not been given due effect to. 

Mr. Weddcrburn, for petitioner. 


JUDGMENT. 

At the hearing of the appeal, our attention was not drawn to the facts 
that the son applied for execution of the whole decree, stating that his 

father would not join him in such application, and that notice was given 
to the father. 

[254] These facts alter the position considerably. 

The effect of the decree in the partition suit was to make the son, by 
operatic i of law, an assignee of one-fifth of the judgment-debt in the suit 
broughi by his father. 


178 



YJ 


REFERENCE UNDER STAMP ACT, SECTION 46. 14 Mad. 255 


1890 

Nov. 7. 

Appel¬ 

late 

Civil. 


MBi ° h a . n as9 'S n6a ha3 a if tha original decree-holder and other 

annlv 7’ d ° 00D9 . en 1 fc tojoinhim in applying for execution, to 

apply nimsalf for execution of the whole decree making them counter- 

petitioners by giving them notice. Otherwise, ha would have no means 

of obtaining his right under his assignment, but by a separate suit, and 

S T S " orea f n 7 h y ha Should be driven to such a circuitous 

course when, by applying for execution, the right of all parties can be _ 

properly determined by the Court. 14 M 252= 

A.f J D i fc 70 as to the effect of explanation I tolM.LJ.2M 

Article 179 of Schedule 2 of the Limitation Act. The decree was passed, 

not in favour of more persons than one, whether jointly or severally but 

in favour of one person, viz., the father, and the explanation’has, 

therefore, no application to the case; and the application for execution 

•by the son as transferee of part of the decree having been an application 

aQC ^ W < . lfc i 1 law ’ ls suffici0afc to keep the decree alive under Article 
179, Clause 4 of Schedule 2 to the Limitation Act. 

We allow the review and set aside our former order aud the order of 
Mr. Justice Wilkinson, and restore the order of the District Court 
Counter-petitioner will pay the costs of petitioner of the appeal before 
Mr. Justice Wilkinson. There will be no costs of the appeal under the 
-Letters Patent or of this application for review. 


14 M. 253 (F.B.) 

[255] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J.H. Collins, Kt., Chief Justice , Mr. Justice 

Mutlusami Ayyar , and Mr. Justice Weir. 


Reference under Stamp Act, Section 46 * 

[17th and 23rd April, 1890.] 


Stamp fct—Act 1 of 1879, Sections 17. 33. 37 (b)-Act XXXVI of i860 Section 13 — 

Act X. 0 / 1862 Section 15— Unstamped document executed in 1862 out of British 
2r€tlUlty, J 


A document comprising an assignment of the executant’s interest under a wi 
and also a power-of-attorney, was executed on 26th May 1862 in Australia 
was sought in 1890 to use the dooument in Madras, but it was not stamped ; 

Held, that no penalty could be levied upon it under the Stamp Act of 1879. 


11 . 

It 


CASE referred by the Board of Revenue under Stamp Act, 1879 
Section 46. ’ ’ 

The case was stated as follows :— 

“ Messrs. Barclay and Morgan submitted to the Collector of Madras 
„ ? nder fch e provisions of Section 37 of Act I of 1879, an unstamped 
^instrument, dated 26th May 1862, for adjudication of stamp duty pay- 
„ able on it. The instrument was executed in South Australia on the 26th 
„ M *y 1862 when the Stamp Act XXXVI of I860 was in force in British 
u and was received in Madras on the 22nd June 1862 when the 

“ ?u a °5 P A ° fc X ° f 1862 WaS iD forc0, The ad i udicafc ioo of stamp duty on 
J h .® document is now applied for under Act I of 1879. The document 
falls under Articles 21 and 50 of Schedule I of the Stamp Act I of 1879 

fu ?* ha ? oard in ifca Proceedings, dated 12th July 1881, No. 1354, held 
that in the case of documents unstamped or insufficiently stamped at 


* Referred Case No. 9 of 1890. 


1890 

APRIL 23. 

Full 

Bench. 

14 M. 233 

(F.B.). 
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" the time repealed Acts were in force, the duty should be calculated with 
" reference to the requirements of the law at the time of execution, but 
“ the penalty under Act I of 1879.’ The High Court also concurred in 
“ this opinion— vide Referred Case No. 2 of 1882 ; also Narayanan Chetti 
“ v. Karuppcithan (l). 

“ The Stamp Acts XXXVI of 1860 and X of 1862 contained no 
provision for stamping documents executed out of British [2561 
“ India, except bills of exchange. Section 24, Clause (c) of Act XVIIil 
“ of 1869 for the first time provided that every instrument chargeable 
“ with duty executed out of British India, and not being a bill of exchange, 
cheque, or promissory note, may be stamped within three months after 
it has been first received in British India. 

“ As the Stamp Act which was in force at the time when the docu¬ 
ment under reference was received in Madras did not provide for the 
stamping of such documents, the Board doubts whether it can be im¬ 
pounded and the amount of duty and penalty certified as requested by 
“ Messrs. Barclay and Morgan.” 

The letter of Messrs. Barclay and Morgan above referred to, sub¬ 
mitting the document for adjudication and a certificate as to stamp duty, 
stated the circumstances connected with the document as follows : 

We forward herewith an assignment, dated 26th May 1862, from 
Daniel Henry Schreyvogel of Adelaide, South Australia, to Edward 
Winstanley Brettingham of the same place, of the former s interest in a 
“ sum of Rs. 2,500 and all other his interest under the will of his father,. 
" the Rev. Daniel Schreyvogel. 

“ The facts connected with this instrument are shortly as follows 
“ By his will, dated 1st January 1840, the Rev. D. Schreyvogel directed 
“ that a certain sum of money should be invested in Government securities 
“ and the interest thereof paid to his wife so long as she remained a widow, 
“ and that, on her death, the money should be considered as part of his 
“ estate, or, if his estate should have been already divided, that such money 
“ should be divided between his two children, the above Darned Daniel 
“ Henry Schreyvogel and a daughter, in equal shares. The testator gave 
“ the residue of bis estate in equal shares to his son Daniel Henry Scbrey- 
“ vogel and his (testator’s) daughter, the son’s share to be paid to him on 
“ his coming of age and the daughter’s to be held on certain trusts. The 
“ testator’s estate, with the exception of the sum set apart for the benefit 
“ 0 { his widow, was many years ago divided between his son D. H. Scbrey- 
“ vogel and the daughter’s children, she having died. 

“ D. H. Schreyvogel went to Australia, and on the 26th May 1862 be 
“ executed the enclosed assignment in consideration of sum of Rs. 13 ad- 
“ vanced to him by Mr. Brettingham. From the deed it appears that 
“ Mr. Brettingham was to have [257] advanced D. H. Schreyvogel further 
“ sums ; but we are instructed that he never did so, and on the 8th April 
“ 1864 Brettingham was declared by the Insolvent Court of Adelaide an 

“ insolvent. _ . , , 

“ In a letter dated 26th May 1862, Mr. W. VernoD Herford, who 

“ acted as Mr. Brettingbam’s solicitor, forwarded to Messrs. Binny 
“ and Co., of this place the enclosed assignment. At this time Mrs. Ann 
“ Schreyvogel, the testator’s widow, was alive, and as the estate of the 
“ testator had already been divided with the exception of tne sum set 
“ apart for the benefit of his widow, there was at that time pothing 


(1) 3 M. 251. 
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» 

.«g ayable under the assignment in favor of Mr. Brettingham. Mrs. Ami 
bohreyvogel, the testator’s widow, died on the 16th December 1888. 

u Mr. Herford’s letter of 26th May 1862, with the assignment, was 
received nere on the 22nd June 1862. 

«, M ? ra fch a Q one year having expired since the date of execution of 
it •'he assignment, we cannot proceed under Section 38 of the Sfcamo Act, 

4 ‘ n 1 ! 10 ° Dly alfc0mative is fco ask you to proceed under Sections 33 and 

„ o7 (6) of the Act and to impound the assignment in the first instance 
... a ° d . fcben re Quire payment of the proper duty and the penalty, if you think 
,, fe his is a case in which a penalty should be inflicted. The circumstances 
„ of the case are somewhat peculiar. Mr. Brettingham in whose favour 
4 « 6 assignment is made, beiug in Australia, could not get the assignment 

ii stamped, and Messrs. Binnv and Co., to whom the assignment was sent 
w c °urse, no interest in having the deed stamped. By 

ii Brettingham’s insolvency his interest under the assignment passed 
4< ^o the Official Receiver of the Insolvent Court of Adelaide, and that 
officer, who had never heard of the assignment until we communicated 
u w ith him, now claims from the administrator of the Rev.D. Schreyvogel’s 
,, ® 3 tate the share of D. H. Schreyvogel in the sum set apart for the bene- 
„ , of his mother under the testator’s will. Mr. J. A. Boyson. of Messrs. 

Binnv and Co., who in 1884 became the administrator of the estate of the- 
«i p 0 Bev. D. Schreyvogel, declines to recognize the claim of the Official 
t Receiver, unless he can produce the assignment to Mr. Brettingham 
4t duty stamped, as otherwise Mr. Boyson would have no document he 
4I could put in evidence to justify the payment of the Official Receiver’s 
claim.” 

The Government Pleader (Mr. Powell) for the Board of Revenue. 

JUDGMENT. 

[258] We are of opinion that the unstamped instrument executed in 
Australia and dated 26th May 1862 is not chargeable either under Act 
XXXVI of 1860 or Act X of 1862 with stamp duty. Consequently no 
penalty can be levied under Act I of 1879. 
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Lords Watson, Hobhouse, Macnaghtcn, Morris , and Sir Bichard Couch. 

[On appeal from the High Court at Madras.] 


TaNJORE RAMACHENDRA Rau AND OTHERS ( Plaintiffs ) v. 

VELLAYANADAN PONNUSAMI AND OTHERS [Defendants)'. 

[2l8t and 31st January, 1891.] 

Contract to pay interest — Construction, 

In reference to a debt carrying interest at a certain rate, the debtor gave to 
the creditor, on the approach of the date wheD the debt would have been barred 
■by limitation, an acknowledgment to prevent that from occurring : 

Held, that the acknowledgment, being intended only for the purpose of eliding 
the law of limitation, had not, by any novation of the contract, given to 
the creditor a right, in the absence of special stipulation to the contrary, to 
-olaim interest at a rate higher than that which the debt had borne down to the 
date When the acknowledgment was made. 


1890 

April 23. 

Fuli, 

Bench. 

14 M. 255 
(P.B.). 


181 




14 Mad. 259 


INDIAN DECISIONS, NEW SERIES 


1891 

JAN. 31. 

Privy 

Council. 

14 M. 258 
(P.C.) = 

18 LA. 37 = 
6 Sar. P C J. 
30=13 
Ind Jur. 
224. 


[YoL 

Appeal from a decree (12th February 1885) of the High Court,, 
varying a decree (25th January 1884) of the High Court in its original 
jurisdiction. 

The defendants, of whom the first and second were brothers, and the- 
three last were minor sons of the first, carried on business through the 
latter, as managing member. They bad, for many years, dealings 
with the plaintiffs’ firm, having been in the habit of borrowing money 
from the latter, and also Government promissory notes, for which, ordi¬ 
narily, 12 per cent., interest w T as allowed, on both sides, in current account. 
The plaintiffs bad interests as partners with the defendants in abkari con¬ 
tracts, taken by the latter from Government, in several districts of Madras- 
Tuljaram Rao, the fourth plaintiff, was the managing member for his 
family. The plaint (25th March 1881) claimed Rs. 2,06,213, or such 
[259] other amount as should, on an account being taken, be found due 
to the plaintiffs in respect of advances, and in respect of partnerships’ in¬ 
terests in abkari contracts, in which they claimed to be interested as 
partners, and to be entitled to share profits. 

There were questions of fact, on this appeal, as to the transactions- 
and relations between the parties regarding the abkari contracts, and 
their shares in the profits. A question of construction also had arisen, as 
to the rate at which the plaintiffs were entitled to claim interest on an 
admitted debt (1). 

At the hearing of this appeal, the first matter contested was as to the 
result of an agreement in 1875, between Tuljaram and the first defendant, 
that the plaintiffs should have an interest in an abkari contract for the 
district of Trichinopoly, obtained from Government, for three years, from 
the 1st July of the above year, and terminating on the 30th June 1878. 
Tbe profits of that contract were stated at over Rs. 44,000. The plaintiffs 
claimed a half share, while tbe defendants alleged that they were only 
entitled to one quarter of the profits. There was also a defence that the 
plaintiff's had by a contract in a letter of 16th September 1880 agreed to- 
give up all claim to share the profits of this contract, as well as the profits 
of others ; and, in lieu, to take the interest on Government promissory notes, 
which the plaintiffs had deposited in several Collectorates, as security for 
the performance of the abkari contracts, as well as interest, at a stated 
rate, on advances. 

The first Court (Turner, C.J.) decided that the plaintiffs were entitled 
to one-half of the profits of the Trichinopoly contract of 1875. In this 
the Appellate Court did not concur. And, on the next question, as 
to the fact of a partnership in abkari contracts, taken from the Govern¬ 
ment in the name of the fourth plaintiff, which were by agreement of the 
present parties to be managed by the first defendant, there was also a 
difference of opinion between the first and the Appellate Court. The 
latter held that the evidence did not establish a general agreement for 
partnership, but only agreementsfor partnership in particular transactions. 

The third question was the one to which this report mainly relates,- 
viz., as to the rate of interest to which the plaintiffs were entitled in respect 
of a loan of Government paper for Rs. 55,000, [260] made over by the 
plaintiffs to the first defendant on the 23rd April 1877, the latter giving to 
the former bis promissory note, payable on demand, for Rs. 55,000, with 
interest payable at 4^ per cent, per annum. 


(1) Act XXXII of 1839 (Madras). 
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on u T ! 19 matbeVS connecfced with the acknowledgment of this debt on the 1891 
20th Apn 1 1880, and the contents of the letter of acknowledgment, are Jan. 31. 
stated in their Lordships’ judgment. - 

The first Court held that the plaintiffs were entitled in respect of the PRIVY 

note signed by the first defendant on 23rd April 1877 for Rs. 55,000. to COUNCIL. 

interest at 44 per cent, only, down to the 23rd April 1880; in other words, — 

till the expiration of the two months mentioned in the defendants' letter 14 258 

of the 20th April 1880 ; and that they were entitled to interest after that 

date at such rate as the Court might give them, which would be, in regard 18 1 Al 37 = 

to the course of dealing between the parties, at 12 per cent, on the sum 6 Sar ' p C,J * 

of Rs. 62,425, in the nature of damages for the failure to fulfil the 30 = 13 
promise.” Ind. Jar. 

The Appellate Court (Reman and Muttusami Ayyar, JJ.) on the 224, 
evidence was of opinion that the transaction was not, as to the interest, 
governed by the general dealing between the parties ; and that, as to this 
matter, the plaintiffs right was to interest at 44 per cent, per annum on 
the principal sum from the 23rd April 1877, until paid, and also to interest 
at 12 per cent, on such interest. 

On the plaintiffs’ appeal, 

Mr. J.D. Mayne and Mr. J.H.A. Branson , for the appellants, argued 
that the first Couit had rightly found the facts as to the shares of the 
profits. On the question of interest on the loan, they contended that the 
failure by the respondents to pay on the due date the amouuo of the debt 
acknowledged to be payable was ground for the claim to interest at the 
usual rate of 12 per cent, per annum. The effect of the acknowledgment, 
of 20th April 1880, was to give the appellants a legal claim to interest at 
that rate, upon Rs. 62,425, the principal and interest down to due date, 
when upon due date failure occurred. 

Mr. J. Graham, Q.C., and Mr. R. V. Doyno. , for the respondents, were 
not called upon. 

Their Lordships’ judgment was delivered by Lord Watson. 

JUDGMENT. 

This is a suit between two undivided Hindu families, who may be 
conveniently described as the “plaintiffs” [261] and the “ defendants,” 
because, whilst some of the transactions to which it relates are denied, it 
is not disDuted that the individual members, who are alleged to have 
entered into those transactions, had authority which would have en¬ 
abled them to bind their respective families. As originally framed, the 
plaint concluded for repayment of specific advances with interest; but, 
before the adjustment of issues, it was amended, so as to cover a claim 
for a partnership accounting in regard to all abkari contracts taken up by 
them and the defendants during the period of three years, commencing 
from 9th March 1878. 

The plaintiffs, who are the present appellants, complain of a judgment 
of the High Court of Madras, reversing an order passed by Sir Charles 
Turner, C. J., in the exercise of the original civil jurisdiction of the Court, 
in so far only as the reversal concerns (1) the rate of interest payable by 
the defendants upon an admitted loan of Rs. 55, 000, (2) the right of the 
plaintiffs to participate in certain abkari contracts effected in their own 
name by the defendants, and (3) the validity and effect of a writing, bear¬ 
ing date the 16th September 1880, signed by the managing member of the 
plaintiffs’ family. The argument at the bar has been confined to these 
points, whioh will be noticed in the order in which they have been stated. 
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On the 23rd of April 1877, the plaintiffs advanced in loan to the 
defendants the sum of Rs. 55,000, in Government bonds bearing 4* per 
cent, interest, and received from them, of same date, a promissory note 
for the amount, payable on demand, with interest at 4^ per cent, per 
annum. Tb loan was not called up, and on the 19th April 1880, the 
triennial period of limitation being about to expire, the plamtifls 
wrote to the first defendant, suggesting that, if they had no mind to 
renew the note, they should send a letter undertaking to pay the prm- 
cipal and interest within two months. The defendant replied by a 
' letter, dated the 20th April 1880, admitting their liability under the promis¬ 
sory note, stating that the interest due upon the unpaid principal of 
Rs. 55,000 until the 22nd of the month was Rs. 7,425, and containing these 
obligatory words,—“ With regard to these Rs. 62,425, I will settle the 
“accounts, and pay the amount which may be due within two months, 

“ though the note might be barred by the Statute of Limitations. ’ After 
the receipt of that letter, no demand for payment appears to have been 
made [262] by the plaintiffs until the present suit was brought in March 
1881, when they claimed interest at the rate of 12 per cent, per annum. 

The plaintiffs now maintain that the undertaking given by the 
defendants operated as a complete novation of the debt: that it transmut¬ 
ed the loan of Rs. 55.000, bearing 4$ per cent, interest into a legal claim 
for the principal sum of Rs. 62,425, upon which, in the absence of any 
stipulated rate, interest became due ex lege from the time of payment. 
That construction of the letter of the 20th April appears to their Lordships 
to ignore the express obligation which it imposes upon the defendants to 
“settle accounts” and to pay the amount “which may be due” within the 
two months allowed for payment. These expressions plainly import that 
the sum specified in the letter merely represented the amount of their liabi¬ 
lity calculated to the 22nd April, and did not represent the sum payable by 
them at the date of actual settlement, which was to be ascertained by 
taking accounts, or, in other words, by making a new calculation so as to 
include interest accruing up to that date. The letter was applied for, and 
was given solely with the view of eluding the Statute of Limitations; and, 
in the opinion of their Lordships, it had as little effect in altering the 
quality of the debt constituted by the promissory noteas would have been 
produced by a notice of the same date from the plaintiffs requiring pay¬ 
ment within two months. . < . . . . 

The next point taken by the plaintiffs raises a question of taco. 
They allege that, on the 9th March 1878, one of their number entered into 
a verbal contract with a representative of the defendant family, to the 
effect that all abkari contracts made hy the plaintiffs or defendants within 
three years from that time, whether with or without previous consultation 
and arrangement, should be shared by both families, in the proportions o 
one quarter to the plaintiffs and three quarters to the defendants. The 
defendants do nob dispute that certain abkari contracts, taken by the plain¬ 
tiffs in their own name during the period in question, were shared by to 
two families in these proportions; but they denv the existence of ® 
antecedent general agreement alleged by the plaintiffs, and maintain t ia 
the subsequent participation of the two families in these contracts was 
due to special arrangements made at the time with reference to ea ®k c0 *j 
tract. It is matter of admission that, during the same period, the defen 
[263] ants took up in their own name several abkari contracts which it 
is unnecessary to enumerate ; and the plaintiffs consider themse ves 
aggrieved by the finding of the High Court that they are not entitled to 

184 


V] T. RAMAOHENDRA RAU V. VELLAYANADAN PONNUSAMI 14 Mad. 264 






claim a share of these contracts or of the profits arising from them, 
They have neither alleged nor attempted to prove that a special agreement 
was made in relation to each of these contracts, so that, they cannot 
successfully impeach the decision of tho Court below, unless they establish 
the general agreement of the 9th March 1878. 

The direct evidence bearing upon that agreement, which is of the 
most meagre description, is to be found in the oral testimony on the one 
side of the first, defendant, Thavasimuttoo Nadan, and on the other of 
Tuljaram Rao, the fourth plaintiff, and of three other witnesses who, 
according to his evidence, were present at the time when it was con¬ 
cluded. 

The evidence of the fourth plaintiff is contained in these words 
In 1878 a verbal agreement was made that in all abkari contracts taken 
between March 1878 and 30th June 1881, by me or by first or second 
“defendants, I should have a quarter share.” That is contradicted by 
the first defendant, who admits that “ there may have been conversation ” 
about sharing contracts taken during that period, but denies that any 
general agreement was made with respect to such contracts at any time, 
and states that all agreements to share were specially made at the dates 
when the contract was taken and also that when made they weie reduced 
to writing. The three witnesses, who are said to have been present when 
a general agreement was concluded, are intimately connected with the 
plaintiffs. Yiramuttu Mudaly, their partner in a printing firm, says, I 

“was present when first defendant agreed with plaintiffs that contracts 
“ should be taken in the names of fourth plaintiff and defendants 1 and A, 
" and that fourth plaintiff should be interested to the extent of one-fourth. ’ 
Lazarus Cashart, a clerk in the employment of the same firm says,— 1 
“was present when the first defendant agreed with fourth plaintiff 
“ that he should obtain a quarter share in the profits of any contract taken 
“in the name of the first defendant, or second defendant, or fourth plaint¬ 
iff in any taluk.” The third of these witnesses, Vencatasami Iyer, who 
is agomashta in the employment of the plaintiff's, and had, according to 
the fourth plaintiff, the same opportunity of hearing what passed, does not 
[264] corroborate the plaintiffs’ case. He does not state and was 
not invited bv them to state, what passed on the occasion or the alleged 
agreement * but he was examined as to communications which took place 
between the parties in relation to abkari contracts for which the defendants 

had tendered in the beginning of April 1878. If the case 
Dlaintiffs is true, they were bound to share as partners in these contracts, 
but according to this witness they declaimed to aid in making the deposit 
necessary in order to obtain them. He says, there had been a proposal 
“ to give plaintiff a fourth share and he adds,— at that tin* no com- 
“ plete agreement was made that plaintiffs should have a share. 

jtssssr«— u «» 

and first defendant with regard to their families .becoming jointly interest¬ 
ed in future contracts. Whether these common,ngs were m such terms as 
to constitute a binding engagement to share in all contracts which either 
of them might choose to enter into, or merely amounted to a provisional 
arrangement that they would divide in the proportion of one quarter and 
three quarters sueh contracts taken by one or other of them .. they might 
mutually approve of and agree t. hold as partners, appears to be the real 
controversy which their Lordships have to determine. In that view, the 

185 


1891 

Jan. 31. 

Privy 

Council. 


14 M. 258 

(P.c.)= 

18 I.A. 37 = 
6 Sar. P C.J 
30 = 15 
Ind. Jur. 
224. 


1891 

Jan. 31 . 

Privy 

Council. 

14 M.238 

(P.c.) = 

18 I.A. 37 = 
6 Sar. P.C J. 
30 = 15 
Ind. Jur. 
224. 


ii Mad. 265 Indian decisions, new series [Yol. 

evidence adduced by the plaintiffs is vague and unsatisfactory. It is 
the plain duty of every litigant wuo endeavours to set up a verbal contract 
to lay before the Court, not the mere impressions of the witnesses who heard 
the communings, but in so far as possible the particulars of what was- 
said or done, so as to enable the Court to form its own conclusions upon 
the question whether these did or did nob import a binding agreement 
in the terms alleged. The plaintiffs have carefully abstained from 
making any attempt to fulfil that du r -y, and have contented themselves 
with eliciting the conclusions derived by the witnesses from what they 
heard or supposed that they heard. It is not even clear that the wit¬ 
nesses are speaking of the same occasion, because the fourth plaintiff 
fixes it on the 9th of March, whereas his partner, Viramuttu, says it 
was some time in the month of April 1878. Besides, the evidence of 
Viramuttu does not fully bear out that of the fourth plaintiff ; it only 
implies [265] that some contracts were to be taken in which the parties 
were to share, and tends rather to support than to exclude the inference 
that the selection of the particular contracts which were to come within 
the arrangement then made was to be matter of future agreement. The 
plaintiffs’ oral evidence, standing by itself, would form a very shadowy 
foundation for a contract; but it is directly contradicted by the first defend¬ 
ant. and it is quite inconsistent with the testimony given by their own 
servant and witness, Venkatasami Iyer, whoso veracity they did not 
attempt to impugn. 

Their Lordships have had no difficulty in coming to the conclusion 
that the parol proof which they have adduced fails to establish the part¬ 
nership agreement which the plaintiffs allege. There are in evidence 
written and also verbal communications between the parties with respect 
to abkari contracts, taken by the plaintiffs during the currency of the 
alleged agreement, in which the defendants had admittedly a quarter share. 
But none of these communications countenance the suggestion that the 
defendants took their shares by virtue of an antecedent general agreement, 
or otherwise than by a specific agreement made with reference to each 
contract at the time when it was taken up by the plaintiffs ; and, save in 
one instance (bo be noticed presently), no allusion is made in them to 
abkari contracts taken up by the defendants. It is, in their Lordships' 
opinion, unnecessary to consider the arguments addressed to them for the 
plaintiffs with regard to the probabilities of the defendants having entered 
into the agreement of the 9th March 1878, which were nothing more than 
a series of speculations having no foundation in the evidence. 

In their argument upon this appeal, the plaintiffs, for the first time, 
maintained that, irrespective of the general agreement, there is evidence to 
show that they acquired right as partners to three-quarters of an abkari 
contract for Salem taluk, which was obtained by the defendants in June 
1878, and that they ought accordingly to have an accounting for their 
share of profits. No such claim is made in their plaint; and it appears 
from a passage in the judgment of the High Court that it was repudiated 
by them, and that they only sought to use the evidence upon which it 
was preferred here as proof in aid of the existence of a general agree¬ 
ment of partnership. These facts would afford sufficient reason for refus¬ 
ing to entertain the claim dow. Bub their Lordships [266] think it 
right to observe that the fourth plaintiff’s letter of the 25bh August 1878, 
and the second defendant’s reply, dated the 27th August, when read to¬ 
gether, do not necessarily imply that the plaiutiffs were partners in tho 
Salem contract. That part of the correspondence in which mention is 
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made of Salem has exclusive reference to management; it does show that 
the parties were arranging that a certain individual should reside in Salem 
and superintend several abkari contracts, but it does not per sc show 
that these contracts were all joint. The letters contain a distinct 
acknowledgment by both parties of their partnership in contracts other 
than Salem, and that in terms which seem to negative the existence of 
any general agreement. 

The last point submitted to us had reference to the validity, and also 
(assuming it to be valid) to the effect of a writing dated the 16th Septem¬ 
ber 1880, signed by the fourth plaintiff, which bears, inter aha, that he 
agreed, upon the conditions therein stated, to surrender the whole interest 
of the plaintiffs in the joint abkari contracts standing in their name to 
the defendants, who were to take over all profits and losses. The plaintiffs 
pleaded that the document was not a completed contract, and was never 
acted upon. A complete answer to the first part of the plea is to be found 
in the evidence of the fourth plaintiff, who states that it was written in 
his presence to the dictation of the defendants, and was then signed by 
him and delivered to the defendants ; whilst the allegation that the writing 
was never acted upon is explained by the fact that the plaintiffs sub¬ 
sequently refused to settle accounts in accordance with its provisions. 
The question raised as to the legal effect of the document has ceased to 
be of practical importance, in consequence of the failure of the plaintiffs 
to prove any joint abkari contracts other than those standing in their 
own name. Their Lordships are of opinion that the plaintiffs were right 
in maintaining that the document contains no stipulation referring to 
abkari contracts standing in the name of the defendants; hut that cir¬ 
cumstance, coupled with the statement in the fourth plaintiff's evidence, 
to the effect that he signed it because he was “anxious to get rid of the 
matter anyhow,” appears to them to confirm their conclusion that there 
never was any general agreement binding the defendants to give the 
plaintiffs an interest in their contracts. 

Their Lordships will therefore humbly advise Her Majesty [267] 
that the judgment appealed from ought to be affirmed. The appellants 
must pay to the respondents their costs of this appeal. 

Appeal dismissed. 

Solicitors for the appellants— Messrs. Keen, Rogers J Co. 

Solicitors for the respondents— Messrs. Laivford, Waterhouse, & Law- 

ford. 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Handley. 


Bikutti {Defendant No. 3), Appellant v. Kalendan AND 
OTHERS (Plaintiffs Nos. 1 to 7 and Defendants Nos. 1 and 2), 
Respondents.^ [8th and 18th December, 1890.] 

Declaratory decree—Withdrawing-portion of claim—Specific Relief Act, Section 42. 

Plaintiffs, members of a Malabar tarwad, sued (1) for the cancellation of adeed 
of gift of certain immoveable property alleged to beloog to their tarwad, (2) for 
restoration of the property the subject of gift, either to plaintiff No. 1, or defend¬ 
ant No. 1, the present karnavan, on behalf of the tarwad. The Muosif 


• Second Appeal No. 131 of 1890. 
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dismissed plaintiff’s suit on the merits. On appeal, the Subordinate -Judge allowed 
plaintiffs, who were uuable to pay the Court-fees for recovery of the property, to 
withdraw that portion of the claim, and decreed for plaintiff as to the remaining 
portion, viz., for cancellation of the document. 

On second appeal it was held, reversing the decree below, that the prayer for 
restoration of the property being in the circumstances of the case maintainable, 
it was not competent to plaintiffs to restrict themselves to the other kind of relief 
sought, and that the maintenance of the suit in its maimed form would be an 
evasion of Section 42 of the Specific Relief Act. 

[H., 5 M.L.J. 58 (59); D., 17 M. 232 (234).] 

Second appeal against the decree of C. Gopalan Nayar, Subordinate 
Judge of North Malabar, in appeal suit No. 362 of 1889, modifying the 
decree of S. Subramanya Ayyar, District Munsif of Cannanore, in original 
suit No. 212 of 1888. 

The facts of this case appear from the following judgment. 

Sankaran Nayar , for appellant. 

Subramanya Ayyar, for respondents. 

JUDGMENT. 

This is a suit brought by the junior members of a Malabar tarwad in 
respect of land alleged to have been alienated to some of the defendants. 
The plaint states that after the death [268] of the late Karnavan Cheria 
Kunhammad, defendants Nos. 1 and 2, executed a deed of gift in favour of 
the other defendants including the name of the late karnavan as an 
executant. It charges that defendants Nos. 1 and 2, of whom one is the 
present karnavan are nob authorized to make such a gift and concludes with 
a prayer for the cancellation of the deed of gift and the surrender of the 
land given to the plaintiffs or to defendant No. 1 on behalf of the tarwad. 

Tbe District Munsif who tried the suit dismissed it on the merits, and 
the plaintiff appealed. On the appeal, in order to save Court-fee stamp, 
he abandoned the prayer for possession, but insisted on his right to have 
the other relief prayed for in the plaint ; and it is against the decree 
accordingly made in his favour by the Subordinate Judge that defendant 
No. 3 now appeals. In the opinion of the Subordinate Judge, it was com¬ 
petent to him to grant such a decree, because the relief prayed for was not 
of a declaratory nature and because the plaintiff being an anandravan was 
not entitled to maintain a suit for possession. 

At the hearing before us, it was argued that a suit for possession 
would not lie under the circumstances and that therefore whether or not 
the relief claimed was of a declaratory nature the suit was maintainable. 
We are unable to accede to this contention. The prayer is for the sur¬ 
render of the land to the plaintiff or to defendant No. 1 on behalf of the 
tarwad. According to the case of the plaintiff the land being in the hands 
of strangers, it was clearly the right of the plaintiff as of other members of 
the tarwad bo have the land restored to the possession of the tarwad. 
Obviously this right could not be enforced by defendant No. 1 in the face 
of his own deed, and therefore the objection which may generally be raised 
to a suit for possession by an anandravan was not applicable. Except 
at the suit of a junior member the tarwad’s right could not be asserted 
and enforced. Under these circumstances, we are of opinion that it 
was competent to the plaintiff to maintain the suit for possession as framed 
.n his plaint. The question then arises whether it being opeD to the plaint- 
ff to sue for possession, he was at liberty to restrict himself to the other 
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kind of relief claimed in the plaint. Wo agree with the Subordi- 1890' 
nate Judge that the plaint does not ask for a declaration though wo Dec. 18. 

must observe that the Subordinate Judge has framed the decree as if that - 

had been the nature of the prayer of the plaint. But [269] are the Appel- 
circumstances stated in the plaint such as to justify a prayer for the can- late 

collation of the instrument of gift ? It was argued that the alleged forgery Civil 

of the late karnavan’s signature necessitated a cancellation oftheinst.ru- - 

ment and that the case was therefore distinguishable from that in which a 14 M. 267 = 
declaration has been sought for by anandravans impeaching the alienations 1 M.L.J.227. 
of their karnavans. In our judgment, however, it is clear that the factum 
of the gift is admitted and the alleged forgery is not the ground on which 
relief is sought. The substantial charge made in the plaint is that defend¬ 
ants Nos. 1 and 2 have, without authority, made a gift of tar wad property 
and, if that charge is made out, it is a declaration of the fcarwad’s right 
and not a cancellation of the instrument of gift that should be granted. 

This being so, it must follow that the suit, as framed by the plaintiff 
on the appeal, is not maintainable. The relief in the shape of cancellation 
of the deed could only have been granted in the form of a declaration, in 
the form indeed in which it has been granted, and as such ancillary 
to the principal relief by way of delivery of possession. It would be a 
mere evasion of the provision of Section 42 of the Specific Relief Act to 
allow the suit in its maimed form to be maintained. We must, therefore, 
reverse the decree of the Subordinate Judge, and restore that of the Dis¬ 
trict Munsif. Respondents to pay costs here and in the Lower Appellate 
Court. 


14 M 269. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker 


Achayya, (Plaintiff) Appellant v. HANUMANTRAYUDU AND 
ANOTHER ( Defendants ) Respondents * [24th February, 1891.] 

Lessee—Power to bring ejectment suit. 

A lessee is entitled to maintain a suit for ejectment against the party in posses¬ 
sion, notwithstanding the fact that, at the date of the lease, his lessor was not 
in possession of the property. Prankrislma Dey v. Biswambhar Sein (2 B.L.R. 
A.C- 207) and Tiery v. Kristo Mohun Bose <11.A. 76) referred to. 

[F. f 16 M. 194 (198) ; R-, 15 M. 95 (96) ; 34 M. 246 (247) =6 Ind. Cas. 711 = 20 M.L J. 
764 = 7 M.L.T. 365 ; Expl., 23 M. 319 (321).] 

[270] SECOND appeal against the decree of G. T. Mackenzie, District 
Judge of Kistna, in appeal suit No. 329 of 1889, reversing the decree of 
M. Ramayya Pantulu, District Munsif of Bapatla, in original suit No. 449 

of 1888. 

Plaintiff sought to recover certain land leased to him by defendant 
No. 1 under a registered cowle, dated the 15th May 1887. It was admit¬ 
ted that defendant No. 1, an agraharamdar, was the owner of the land. 

Defendant No. 2, who was actually in possession, pleaded that he had 
permanent occupancy rights in the land, the subject of suit. Both the 
Court of First Instance and the Lower Appellate Court found against the 
occupancy rights thus set up. But the Lower Appellate Court held that 

* Second Appeal No. 683 of 1890. 
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plaintiff was not entitled to sue, he being a mere lessee, and his lessor, 
defendant No. 1, not having been in possession at the date of the lease. 

Plaintiff preferred this second appeal. 

Mr. Subramanyam and Panckapnkesa Sastri , for appellant. 

Ananda Charlu and Ramasawmi Mudaliar , for respondent No. 2. 

Sundaram Sastri , for respondent No. 1. 

JUDGMENT. 

Both Courts concur in finding that no occupancy right has been 
established. It is urged by the appellant’s pleader that it lay on the plaintiff 
to show that second defendant was liable to be ejected, and that the second 
defendant ought not to have been called on in the first instance to prove his 
occupancy right. We are unable to assent to this view. It is not denied 
that the land belongs to the agraharamdar, and that the plaintiff obtained 
a lease from him. There was also evidence in the case to show that the 
second defendant's possession commenced about 1843. There is no 
apparent foundation for the presumption that his enjoyment was im¬ 
memorial. 

We cannot therefore say that the Courts below were in error in hold¬ 
ing that the onus of proving occupancy right rested on second defendant in 
this case. The District Judge, however, decided against the plaintiff on the 
ground that as a mere lessee he was not entitled to sue to eject the 
second defendant, his lessor not having been in possession at the date of 
the lease. 

We are of opinion that the dismissal of the suit on this ground can¬ 
not be supported. The agraharamdar is clearly entitled to eject the 
second defendant on proof of title, unless the latter proved his occupancy 
right. This being so, we do not see why [271] the lessee claiming under 
him should be debarred from recovering possession on proof of such title 
and his own lease. That he could do so has been held in several decisions. 
We may refer to Prankrishna Dey v. Bisivambhar Sein (1). Nor has the 
Privy Council, as observed by the Judge, decided to the contrary in Tiery 
v. Kristo Mohun Bose (2). 

We must reverse the decree of the Lower Appellate Court and restore 
that of the District Munsif. Appellant is entitled to his costs in this and 
in the Lower Appellate Court. 


14 M. 271. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Ratnasabhapathi (Plaintiff), Appellant v. Venkatachalam 
(Defendant ), Respondent .* [24th February, 1891.] 

Lease deed— Compulsory registration. 

Where a lease deed contained a clause whereby the tenancy thereunder was 
absolutely determinable at any moment at the option of the lessor. 

It was held, that such deed was not compulsorily registrable, notwithstanding 
that it also contained provisions for an "annual rental,” and for payment of 
" rent in advance each year,” provisions, whioh r had they stood alone, would 
have raised a presumption that a tenancy exceeding a year was contemplated. 

• Second Appeal No. 25 of 1890. 

(1) 2 B.L.R. A.C. 207. (2) 1 I.A. 76. 
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Jogjtvandas Javherdasv.Naroynn (8 B. 493>, Morton v. Woods (L.R.3 0. 
B. b59), and Hand v. Hall (L R. 2 Ex. D. 355), referred to and apnroved. 

CR , 9 0.P.L.R. 89 (89).] 


Second appeal against the decree of T. Ramaswami Ayyangar, Subor¬ 
dinate Judge of Negapatam, in apoeal suir, No. 25 of 1889, confirming the 
•decree of V. Narayaua Rau District Munsif of Negapatam, in original 
suit No. 356 of 1887. 

In this case the Chairman of the Negapatam Municipality, as plaint¬ 
iff, sought to recover a small piece of ground, being the “ alody ” site in 
front of the defendant s house, No. 61, in the Perumal Covil Street, 
Nagoor, and to remove defendant’s encroachment thereon. 

[272] The following allegations appear in the plaint as amended. 
The lane in dispute belongs to the Municipal Councillors, being a portion 
of a public street. In March 1881, defendant encroached upon the street 
to the extent of 5^ feet. The matter having been brought to the notice of 
the Town Councillors and proceedings taken thereon, a demand for rent 
was made upon the defendant, and rent was paid by him. In February 
1885, the defendant executed a rent deed to the Municipality, but did not 
register it. In April 1887. the Councillors passed a resolution to the effect 
that defendant should execute a rent deed to the Municipality within two 
weeks, and that in default the Municioality would take possession. On 
the 3rd May 1887, due notice of the same was given to the defendant, but 
he failed to execute a lease. 

The defendant pleaded to the merits, that the piece of ground in dis¬ 
pute had been the property of his forefathers for seventy or eighty years, 
that plaintiff’s suit was time barred, that the rent deed of February 1885 
was executed by him under coercion, and that it was not valid and did 
not bind him. 

The Subordinate Judge, endorsing the Munsif's finding, held that 
the defendant had acquired a prescriptive right to possession by lapse of 
time. He held, however, that the ground in dispute was originally a 
portion of the street. 

Upon the lease and rent question his finding was as follows : 

“ The second question is whether defendant rented the land from the 
Municipality, and I find he did not. The rent deed executed nob being 
registered, it is ineffectual for the purpose of proving the lease ; inasmuch 
as there can be no lease, under Section 107 of the Transfer of Property 
Act, except by a registered instrument. Defendant has not, of course, 
established that the lease deed was obtained from him by coercion ; but it 
is unnecessary to consider that point there being no lease in the legal sense 
of the term. The evidence shows that rent for two years was recovered 
from defendant by the attachment and sale of his moveables; but, bad 
there been proper lease, the recovery of rent by legal process will have the 
same effect as if it was voluntarily paid. There being no lease, the recovery 
of rent by the Bale of defendant’s moveables will not make the defendant 
a tenant of the Municipality. ” 

Pattabhirama Ayyar, for appellant. 

Tiruvengadasami PilLai and Subbayya Chetti, for respondent. 

. JUDGMENT. 

I [273] The Subordinate Judge finds that the ground was originally 

I Part of the public street, and, as such, the property of the Municipality, 
but he decided against the plaintiff on the ground that the defendant had 
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been in possession for forty years and bad thereby acquired a title by 
prescription. He found further that, though the rent deed ™s genuine, 
it was not shown to have been obtained under coercion ; yet he held that 
it was a lease for more than one year, and was legally inoperative as it was 
not registered. It is urged on appeal that, upon the true construction of 
document A, the tenancy created by it was determinable at any moment 
at the option of the lessor, and that it was not therefore subject to com¬ 
pulsory registration. „ , 

In support of this contention reliance was placed on Apu Hudgavaa 

v Narhan Annsjec (l), Jagjivandas Javherdas v. Narayan \.2), Morton v.. 
Woods (3), and on Hand v. Hall (4). On referring to those cases, we 
consider that the contention is well founded. No doubt, the words enjoy 
the same at an annual rental of Rs. 4-6-5 ” and pay the rent in advance 
each year ” might, if they stood alone, raise a presumption that the tenancy 
contemplated was, at all events, for more than one year, but the clause I 
shall give up possession of the land without raising an objection and with¬ 
out claiming any compensation when the Commissioners ask for the same 
appear to us to rebut the presumption and to bring the case within the 

principle of the decisions mentioned above. . 

This being so, the rent deed cannot be treated as inoperative, vve 
observe that rent was levied for two years under it, and these facts amount 
to a clear acknowledgment by defendant of the plaintiff s title within a 

short time before the suit. , . .. 

As the land has also been found to be the property of the Municipality* 

we are of opinion that plaintiff is entitled to succeed. 

The decrees of the Courts below must be reversed, and there must be 
a decree that plaintiff recover the ground site sued for, but with liberty to 
defendant to remove the structure thereon, if any, within a month of t e 
receipt of this decree in the Lower Appellate Court. 

The plaintiff is entitled to his costs throughout. 


14 M. 274. 

[274] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and Mr. Justice 

Handley . 


Nunnu Meah ( Defendant ), Appellant v. KRISHNASAMI 
( Plaintiff ), Respondent * [16th April and 9th May, 1890.1 

Hindu widow—Interest in immoveable poperty-Prower- of alienation. 

A Hindu testator, leaving a grandson by adoption him surviving, besides cer¬ 
tain moveable property, bequeathed to his wife T a house on account ot net 

maintenance:” , . 

Held, confirming the decision below, that though it; was competent to> twtat 
by apt language to clothe his widow with a power of alienation yet in the absen 
of such words, regard being had to the surrounding circumstances and to the 
ideas whioh Hindus have regarding the interest ordinarily enjoyed by women 
immoveable property, it must be presumed that testator only meant q 
a life-interest: , * 

Held , also, that the heir-at-law was not liable to make good moneys expen 
on the premises by one holding under the widow with knowledge of the conten 

of the will. __ 


(1) 3 B. 21. 


• O.S. Appeal No. 8 of 1889. 
(2) 8 B. 493. (3) L.R. 3 Q.B. 658. 
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APPEAL from the judgment of Mr. Justice SHEPHARD sitting on the 
original side of the High Court in civil suit No. 106 of 1888. 

Gerray Parthasaradi Chetti, son of Gerray Veerasawmi Chetti, died 
on the 16th May 1842, his father being then alive. Gerray Parthasaradi 
Chetti had in his lifetime given his widow, Rookmani Ammal, authority 
to adopt a son. The widow in due course adopted the plaintiff in the 
present suit, and this adoption was consented to by Veerasawmi Chetti. 
Gerray Veerasawmi Chetti died on or about the 20th February 1846^ 
leaving Gerray Tbavammal, bis widow, him surviving. 

On the 6th February, previous to his death, Veerasawmi Chetti 
made a will in favour of his wife and grandson by adoption, the plaintiff 
Krishnasawmi. The portion of the will material for the elucidation of the 
matter in dispute ran as follows :— 

“ As I have now married a third wife (Thayammal) and have no 
sons by her, and my said wife should bear sons, such boys and [275] my 
grandson by name of Krishnasawmi who is hereinafter mentioned shall 
apportion the remainder estate in equal shares after that which shall 
have been spent. 

“ If my third wife does not bear sons give to her and send away on 
“ the 15th day after my death property in all amounting to Rs. 7,500, 
“ such as jewels for my said wife named Thauvar (thereby meaning the 
u said Thayammal) amounting to Rs. 3,860 cloths, &c., and brass house- 
“ hold utensils amounting to Rs. 350, also the aforesaid house No. 6047 
“ of Rs. 3,290 situate on the south side of Pondicherry Appasawmi Pillai’s 
“ house in Varada Mutheappen’s street on account of her maintenance.” 

Thayammal, Veerasawmi’s widow, remained in nossession of the 
premises demised till November 1886, when she sold and delivered posses¬ 
sion thereof to the defendant Salar Nunnu Meah Sahib. Thayammal 
died on or about the 6th February 1888, leaving plaintiff, as he contended, 
entitled as reversioner to the said premises amongst other property. 

The most important question as to which the parties were at issue 
was regarding the construction of the portion of Veerasawmi’s will 
already set out. The plaintiff, Krishnasawmi, asserted that Thayammal, 
Veeraswami’s widow, took only a life-estate ; the defendant on the contrary 
contended that the will contained an absolute bequest to her. The defend¬ 
ant further contended that, even if Thayammal took only a life-estate, he 
had a valid lien on the premises for certain expenditure incurred thereon. 

SHEPHARD, J., decreed for plaintiff with costs. 

Defendant appealed. 

Mr. Norton and Mr. B. F. Grant, for appellant. 

The Advocate-General (Hon. Mr. Spring Branson ), for respondent. 
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JUDGMENT. 

The only two questions argued before us on the hearing of this 
appeal were (l) whether defendant’s vendor, Thayammal, took under the 
will of her husband, G. Veerasawmi Chetti, an absolute estate in the 
house in question in this suit or only a widow’s estate; and (2) whether 
, ; plaintiff is bound to make good to defendant any and what sum for 
repairs and improvements alleged to have been made to the house by 

^defendant. 
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1890 As to (l) it is argued by the learned Counsel for appellant that 

May 9. the restriction upon the power of alienation by a Hindu wife of immove- 

-able property given to her by her husband as stridbanam [276J has 

APPEL- qo application to gifts to a widow by will, that in the case of a gift by will, 
LATE therefore, unless there are express words of limitation, the widow 
Civil, takes an absolute estate, and that in this case there were no words limit- 

- ing tbe gift, and, therefore, Thayacnmal took an absolute estate. Iq sud- 

14 M. 274. port of the distinction contended for between a gift by a husband to his 

wife inter vivos and a gift to his widow by will, we are not referred to any 
express authority, and we observe that it is opposed to the decision in 
Koonjbchari Dliur v. Premchand Datt (l), but we think that we are not 
called upon to determine the question in this case. It was assumed by 
the learned Judge in the Court below that tbe testator could have given 
his widow an absolute estate with full power of alienation, but it was held 
that on the proper construction of the will he had not done so, and upon 
a careful consideration of tbe words of the will, read by tbe light of the 
surrounding circumstances, we are of opinion that the learned 
Judge was right in the construction he put upon it as to the house in 
question. 

We are not concerned now with the moveable property bequeathed 
to tbe widow by the will. All we have to decide is what was the inten¬ 
tion of the testator in giving her this house “ on account of her mainten¬ 
ance,” and we entertain no doubt that in so doing he did not contemplate 
her selling or otherwise alienating the house, but intended that she should 
either live in it, or take the rents and profits for her maintenance, and 
that after her death it should still form part of his estate. It was 
competent to him, no doubt, to use the words of the judgment in Bhujanga 
v. Ramayamma (2) “ by apt language to clothe her with a power of 
alienation,” and words conferring such power frequently find a place in 
Hindu wills and deeds of gift. In the absence of any such words, and 
taking into consideration the ideas which a Hindu would have as to tbe 
nature of the interest to which a woman is ordinarily entitled in immove¬ 
able property, it seems to us a fair presumption that testator in this case 
did not inteud his widow to have any power of alienation over the house 
except of course such as she would have had if the property had come to 
her as his widow. And we agree with the learned Judge in the Court below 
that the endorsement by the testator on the Collector’s certificate of the 
house does not show any other intention. 

[277] The words of the endorsement are merely “according to the will, 
&e., my wife after my death should enjoy.” 

As to the second question we also agree with the decision of the 
Court below. This is not a case of a man standing by and allowing another 
in ignorance of his rights to add to the value of his property. The plaintiff, 
as the reversioner, could not, as long as the widow was alive do anything 
to interfere with what she, or the defendant by her permission, chose to do 
with the property, and the defendant seems to have known perfectly well 
the nature of the widow’s title and the provisions of the will. If he took 
a mistaken view of the extent of her interest under that will, it was his 
own fault, and the plaintiff is not to blame for it. Ho did warn defendant 
as soon as he knew of the sale to him, but apparently without any effect. 
Even if the money in question was bona fide advanced by the defendant 
for the repairs and improvement of the house, as to which there seems to 

(1) 5 C, 684, (2) 7 M. 387. 
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be reason for considerable doubt, we agree with the Court below that 
the defendant has no legal claim for its repayment. 

The appeal fails and is dismissed with costs. 

Branson tf Branson , attorneys for plaintiff. 

Champion tC Short, attorneys for defendant. 


14 M. 277 = 1 M.L J. 220. 
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 
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GURUSAMI (Defendant No. 3), Appellant v. VENKATASAMI 
AND OTHERS (Defendants Nos. 1 and 2, Plaintiffs), RespondentsA 

[8bh, 9th September and 13th November, 1890.] 

■Civil Procedure Code, Sections 276, 306. 

Sectioa 303 of the Civil Procedure Cole coatemplates a mortgage or lease or 
private sale only where “ the amount of the decree ” can be thus provided for. 
A Court executing a decree can neither grant a certificate under this section, 
nor confirm a mortgage or other alienation of property, unless it appears that 
by such alienation the decrea will be satisfied ia full. It is not sufficient that 
after grant of certificate, a mortgage by the judgment-debtor is, as between him 
and his [278] mortgagee, bona file, nor can it affect the lien acquired bv the 
judgment-creditor under Section 276. 

{R., 32 A. 479 (484) =7 A.L.J. 409 = 6 lod. Cas. 113.] 


SECOND appeal against the decree of H. T. Ross, Acting District Judge 
of Madura, in appeal suit No. 428 of 1888, confirming the decree of 
•C. Venkobachariyar, Subordinate Judge of Madura (West), in original suit 
No. 31 of 1887. 

The facts, out of which this second appeal arose, appears suffi¬ 
ciently for the purposes of this report in the following judgments. 

S. Subramanya Ayyar and P. Subramanya Ayyar, for appellant. 

Mahadeva Ayyar , for respondents. 


JUDGMENTS. 

BEST, J. —The appellant (who was the third defendant in the Court 
of First Instance) is the holder of the decree in original suit No. 57 of 1880 
on the file of the Subordinate Court of Madura, (Wesj. He is a minor 
under the guardianship of bis mother Lingammal. 

The property of the judgment-debtors was attached and about to be 
sold in execution of the decree when they put in a netition (No. 636 of 1886), 
asking for postponement of the sale and a certificate under Section 305 
of the Code of Civil Procedure, and, on 11th December 1886, they 
were granted the certificate (Exhibit E). authorizing them to raise the 
balance of the decree amount by private sale, mortgage, &c., of the pro¬ 
perties under attachment within the 20th December 1886. On the 22nd 
December 1886, the first defendant was granted a second certificate (Exhibit 
D) in the same words, but extending the time to ‘ within two months from 
this date.” 

Exhibit B is the petition of first defendant (dated 22nd December 1886) 
in compliance with the request contained in which the second certificate 
was granted. From B it is seen that Rs. 4,000 were then produced as 
obtained from the present third and fourth respondents (plaintiff’s in the 

* Seoond Appeal No. 1323 of 1889. 
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1890 Court of First Instance) with whom, it is stated, "a contract has been 
Nov. 13. negotiated requiring them to pay the balance and satisfy the decree in full. 

- Hence the certificate E. ^ , 1C1Q „ 

APPEL- The time allowed by this certificate expired on 22nd February loo/, 

LATE but no further payment was made into Court till 7th September 1887, 
PTVTT when the petition (Exhibit A) was filed by the pleader of the third and fourth 
_ respondents, stating that the judg- [279]ment-debtors had executed to the 
14 11.277= plaintiffs a document mortgaging the attached property for a sum of 
1 M.L.J. 220. Es. 5,000 (including the Rs. 4,000 already paid) and tendering the balance 

Rs. 1,000 with a prayer for an order that this sum of Rs. 1,000 be re¬ 
ceived and the mortgage-deed accepted and for stay of the sale, which was 
fixed for the 26th of that month. 

On the same day that A (dated 3rd September 1887) was filed by the 
plaintiffs, the petition C (dated 6th idem) was also filed by defendant No. 1 
(judgment-debtor) objecting that the mortgage bond had been obtained by 
the plaintiffs fraudulently—the Rs. 4,000 first paid being, in fact, the 
money of the judgment-debtors themselves and not of the alleged mort¬ 
gagees, and praying that the bond be not accepted. 

These two petitions were disposed of by the order at the foot of 
Exhibit A, rejecting the mortgage for the reasons (l) that the judgment- 
debtors objected to it as having been fraudulently obtained, (2) because 
44 the petitioners have not complied with the provisions of Section 305? 
and (3) “ as neither the balance nor the deed itself was produced within 

the time limited by the certificate.” . 

Hence the suit out of which this second appeal has arisen, (a) for 
cancellation of the order last referred to, and (6) for a declaration that the 
mortgage (filed as Exhibit F) executed by defendant No. 1 (who is also 
the guardian of defendant No. 2, a minor) is true and valid. Both t e 

Lower Courts have decreed in favour of the plaintiffs. 

The present appeal is by the third defendant, the decree-holder, who 
contends (inter alia) that the Lower Appellate Court did not sufficien - 
ly distinguish between the case of the first defendant and that of the 

third defendant.” T 

This is, I think, a valid objection to the decree not only of the Lower 

Appellate Court, but also to that of the Court of First Instance, for, it by 
no means follows that because the mortgage is found to be good and 
valid as against defendants Nos. 1 and 2, the judgment-debtors, it must 
therefore, be held to be good in toto , also as against the decree-holder, 
defendant No. 3. I say in toto , because in the circumstances of this case, 
the mortgage to plaintiffs must, I think, be upheld even as against defen¬ 
dant No. 3, in so far as it gives the plaintiffs a lien on the property for 
the Rs. 4,000 found to have been paid by them and which has been 
[280] accepted as part satisfaction of the decree. To this extent, plaintms 
are, I think, entitled to a declaration that they have a lien upon the 
property, and, that the Rs. 4,000 paid by them in satisfaction of the tturd 
defendant’s decree is a first charge on the property. But this is, I thin , 
the utmost relief to which the plaintiffs are entitled as against defendan 
No. 3. Section 305 expressly states that “no mortgage, lease or sale un er 
this section shall become absolute,until it has been confirmed bytheCourt: 
and it is quite clear that the Court could not confirm under the section 
any mortgage lease or sale, unless it satisfied the decree in full . ^ 19 

only if there is reason to believe that the amount of the decree, 
be raised by mortgage or lease or private sale that the Court is authorize 
to give time and grant a certificate under Section 305, and, as a matter o ac , 
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both the certificates granted in this case (D and E) expressly state that it is 1890 
for paying the balauce of the decree amount ” by the sale, mortgage. &c„ Nov. 13. 

of the property attached that sauction for a private arrangement is there- - 

by granted. It has beea held that iu acting under Section 305 of the Appel- 
Code of Civil Procedure, the Court should exercise a reasonable discretion LATE 
and should not postpone the sale, unless the judgment-debtor can show CIVIL, 
that the oreditor will not suffer— Ram Ruttun Neogy v. Land Mortgage — 
Bank of India (1), and even then the postponement should be only for a ** 277 = 

reasonable period— Rednum Atchutaramayya v. Lada Sahib ( 2). Three * 8®** 

or six months have been held to be reasonable, but a year has been held 
to be unreasonable—see Fyzooddecn v. Giraudh Singh (3). Such being 
the case, the arrangement under Exhibit F, by which, after only partly 
satisfying the judgment-debt, the mortgagees are given the property to 
possess it for ten years must certainly be held to be far beyond the limits 
of what is a reasonable time. The District Judge is in error in thinking 
that defendant No. 3 “ stood and looked on at all that was being done in 
the matter of the mortgage.” It is seen from the Sub-Judge’s order in 
Exhibit IV that her Vakil “ strongly opposed ” the application of defend¬ 
ant No. I (dated 6th December 18S6) on which the certificate E was 
granted; and by her petition ‘Exhibit V), dated 9th April 1887, she 
prayed that, before any arrangement of the kind was sanctioned, notice 
should be given to her. I see no reason for allowing the appellant's 
[281] contention that the suit brought by plaintiff for a declarat ion was not 
maintainable. 

The issues of fact as against the judgment-debtors (now respondents 
Nos. 1 and 2) have been found in favour of the plaintiffs (respondents 
Nos. 3 and 4) and are neither objected to by them, nor do I think they are 
open to objection ; but the case of the judgment-creditor, the appellant, is 
not identical with that of the judgment-debtors. Against the latter, the 
mortgage bond F may be held to be binding as a whole, but as against the 
appellant it can be held to be good only in so far as it makes the Rs. 4,000, 
paid by plaintiffs in satisfaction of the appellant’s own decree, a charge 
and a first charge on the land mortgaged. But only to this extent can it be 
held to affect the appellant’s right to proceed against the said property in 
execution of her decree. 

I would, therefore, modify the Lower Court’s decrees as above, and 
direct the respondents Nos. 3 and 4 (plaintiffs) to pay the appellant’s 
costs throughout. Defendants Nos. 1 and 2 must pay the plaintiffs’ costs 
in the two Lower Courts and bear their own costs in both those Courts 


and also in this Court 

MuttusaWMI Ayyar, J. —The appellant is the decree-holder 
and respondents N 03 . 1 and 2 are the judgment-debtors in original 
auit No. 57 of 1880, and the question of law arising for decision upon the 
facts found by the Courts below is whether the mortgage executed by 
the latter in favour of respondents Nos. 3 and 4 for Rs. 5,000 on 24th 
January 1887 can be upheld as against the former. Both the Lower 
Courts have found that the mortgage was true, that the consideration 


money was paid, and that it was a bona fide transaction. Upon those 
findings, the mortgage would no doubt be valid as between the mortgagors 
and the mortgagee, but they are clearly not sufficient to support the 
transaction as against the appellant who was no party to it and who was 
proceeding in execution against the mortgaged property. It must appear 


(1) 17 W.B, 193. 


(2) 5 M.H.C.R, 272. 


(3) 2 N.W.P. 1. 
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890 further that the mortgage was concluded in strict conformity to the pro- 
Nov. 13. visions of Section 305 ; that the property in question was attached by the 

- appellant in execution of his decree so early as 1881 ; that the attachment 

APPEL- continued in force when the mortgage was concluded, and that the decree 
LATE debt remained to be paid to the extent of more than Rs. 10,000, are facts 
Civil. about which there is no dispute. The substantial question for decision was 
— whether the Court authorized the mortgage which was actually concluded 
14 M. 277 = [282] under Section 305, and whether the order of the 7th September 1887 
1 M.L.J. 220. refusing to confirm the mortgage was in contravention of the authority 

previously granted by the Court. Section 305 ought to be read together 
with Section 276 of the Civil Procedure Code, and, when soread.it is clear 
that when property is attached in execution, any private alienation of the 
same is void against any claim enforceable under the attachment, unless 
such alienation is specially authorized under Section 305. It must be 
remembered that under Section 276, the decree-holder has a lien on 
the property under attachment in respect of the whole of the decree- 
debt and not simply of a part of it. It is therefore provided by Section 
305 that when there is reason to believe that the amount of the decree 
may be raised by private alienation of the property advertised for sale, or 
of some part thereof, or of any other immoveable property of the judgment- 
debtor. the Court may postpone the sale of the property comprised in the 
order for sale in view to enable the judgment-debtor to raise the amount. 
In such a case, the section proceeds to direct the Court to grant the certi¬ 
ficate authorizing the judgment-debtor to make the proposed mortgage, and 
to provide that no such mortgage shall become absolute until it has been 
confirmed by the Court. 

The intention is to prevent the sale of the attached property when the 
whole decree can be satisfied within a reasonable period by private aliena¬ 
tion, and, at the same time, to protect the lien which the judgment- 
creditor has under Section 276 by prescribing two conditions, viz., that 
the mortgage actually concluded must be previously proposed to, and 
authorized by, the Court, and that the mortgage must he confirmed after it 
is concluded. The real question was whether the facts of this case show 
that the mortgage concluded was the mortgage proposed to, and authorized 
by, the Court under Section 305. The first certificate granted by the 
Subordinate Court is Exhibit E, dated 11th December 1886. It recites that 
there is reason to believe the balance of the decree amount might be 
raised by private alienation and then purports to authorize the judgment- 
debtor to make the proposed alienation within 20th December 1886 to 
raise the said amount. The second certificate granted on the 22nd 
December 1886 is Exhibit D. It is in the same terms as Exhibit E with this 
difference, viz., that two months’ time was granted from that date, the mort¬ 
gage authorized being still a mortgage of the attached properties, whereby 
[283] there was reason to believe that the balance of the decree amount 
might be raised. Again, Exhibit B is the petition upon which the certifi¬ 
cate D was granted. It was in these terms :—“ A contract was entered 
into with Subba Naik. Ramasami Naik and Guruvappa Naik, sons, of 
Velappa Naik, residing at Naikkarapatti, to mortgage defendant s im¬ 
moveable properties mentioned in the sale notice, in accordance with the 

*' certificate granted by the Court, and Rs. 4,000 has now with difficulty 
been produced through them. 

A contract has been negotiated with the said persons requiring tbena 
to pay the balance and satisfy the decree in full; and they, consenting 
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to the same, and making their properties security therefor, have under¬ 
taken to make the necessary arrangements. 

This defendant intends to mortgage his immoveable properties, after 
appropriating the produce now raised on the properties under attachment 
and the summer produce thereof. 

" An order is therefore prayed for directing that the Rs. 4,000 now 
deposited be accepted ; that payment be entered in the decree; that a time 
„ be prescribed for paying the balance of the decree amount, and that a 14 M - 277= 
„ certificate be granted giving permission to make private alienations of 1 M L.J. 220. 
properties referred to in the sale notice within the prescribed time.” 

It is clear that the representation made to the Court was that 
negotiations were in progress whereby the whole balance of the decree 
debt would be paid up if time was granted. 

What was the transaction since concluded and what was its result? 

The mortgage which the Court was a^ked to confirm was a mortgage 
for Rs. 5,000, which was considerably below the balance due under the 
decree and no other arrangements were made for satisfying the decree in 
full, it being represented on one side that no larger amount could he raised 
on the properties attached, and on the other t hat the mortgage was fraudu¬ 
lent. It appears to me to be open to no doubt that permission to raise 
money by mortgage was asked for with the representation that the 
balance of the decree debt would he paid in full either by means of the 
mortgage or by it and other arrangements in progress and that permission 
was granted to make the mortgage on the assurance that the whole decree 
debt would be satisfied.' 


The order therefore refusing to confirm the mortgage is per- [284] 
fectly correct for the simple reason that the condition subject to 
which the certificate was granted, viz., satisfaction of the decree in full 
wa9 not complied with either by the mortgage or otherwise as represented 
to the Court. The question of the validity of the mortgage is not one of 
bona fides between the mortgagor and morfgagee but one of statutory 
authority sufficient to take away the prior lien which the appellant had. 

For these reasons, I am also of opinion that the mortgage cannot 
be upheld as against the appellant. 

I am further of opinion that the plaintiffs must be declared to be 
entitled to have a charge upon the property in dispute for Rs. 4,000 paid 
into Court on account of the appellant’s decree between the date of their 
application for a certificate under Section 305 and the order of the 7th 
September 1887. This declaration is necessary to restore the parties to 
their original position, and the appellant can only set aside the mortgage 
and make the property available for his decree subject to that charge. 

I agree, therefore, to the decree proposed by my learned colleague. 
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


In Appeal No. 187 of 1888. 

Govinda and others ( Defendants Nos. 1, 3 and 4, and First 
Defendant's Representative ), Appellants v. Mana VlKRAMAN 

( Plaintiff ), Respondent .* 

In Appeal No. 188 of 1888. 

Mana Vikraman ( Plaintiff), Appellant v. Govinda and others 
( Defendants ), Respondents. [3rd September and 5th December, 1890.] 

Joinder of causes of action—Civil Procedure Code, Sections 44, 45—Res judicata. 

A suit for recovery of a mortgage debt, with an alternative prayer for sale of 
the mortgaged property, is not a suit for the recovery of immoveable property 
within the meaning of Section 44 of the Civil Procedure Code. 

[285J A suit seeking to enforce liability for a mortgage debt on a Malabar 
tarwad is not barred by a previous personal decree obtaiued against certain 
members of the tarwad for tho.same debt. 

[F., 16 M. 335 (339); R., 27 M. 157 (158).] 

Appeals against the decree of E. K. Krishnan, Subordinate Judge of 
South Malabar, in original suit No. 17 of 1887. 

Defendants were members of a Marumakkatayam tarwad. In 1881 
their karoavans executed to plaintiff a mortgage of certain property as 
security for a loan. A portion of the property mortgaged, viz.,items|l to 16, 
was at the same time leased by the plaintiff to the mortgagors. No rent 
having been paid, the plaintiff sued the mortgagors in original suit No. 232 
of 1883 and obtained a decree. In execution thereof he attached certain 
moveable property of the tarwad. The defendants resisted, denying the 
liability of their tarwad for the debt, and, failing in their attempt, brought 
original suit No. 71 of 1884. The final result of this suit, on appeal, was 
that the former decree was declared to be merely personal against the kar- 
navans. The plaintiff now sued to recover his mortgage debt together with 
arrears of rent. 

The defendants, among other defences, pleaded that there was a mis¬ 
joinder of causes of action, viz., of a claim to recover a mortgage debt with 
one for arrears of rent. They also pleaded that the claim for rent was res 
judicata by a decree obtained by plaintiff in original suit No. 232 of 1883 
for arrears of rent against Raman Menon and Kannan Menon, the original 
mortgagors, members of defendants’ tarwad. 

Sankara Menon, for appellants in appeal No. 187 and for respondents 
in No 188 of 1888. 

Sankaran Nayar, for appellants in appeal No. 188 of 1888 and for 
respondents in appeal No. 187 of 1888. 

JUDGMENT. 

This was a suit to recover a debt together with arrears of rent due by 
the defendants upon a mortgage deed and a lease, dated the 31st 
August 1881, The documents in question were executed by two persons, 
named Raman Menon and Kannan Menon, on behalf of the defendants 
tarwad and as its representatives. The instrument^ mortgage (Exhibit A) 

* Appeals Nos. 187 and 188 of 1888. 
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purports to mortgage 29 items of land for a debt of Rs. 5,000, and to 
transfer, in lieu of interest due upon it, possession of items 1 to 16 yield¬ 
ing an annual rent of 750 paras of paddy. The lease purports to be 
a lease of those 16 items by the mortgagee to the mortgagor for 
the above rent payable at the end of each year. Out of the mort- 
[286] gage debt sum of Rs. 300 was left with the mortgagee to be applied 
in discharge of an encumbrance on items 1 to 13, and it was admitted 
by the plaintiff in the Court below that he did not so apply the amount. 
No rent having been paid according to the terms of the lease, the plaintiff 
obtained a decree against Raman Menon and Kannan Menon in original 
suit No. 232 of 1883 for arrears of rent due until April 1883, amount¬ 
ing to Rs. 721-12-1, and attached in its execution certain moveable 
properties belonging to the defendants’ tarwad. Tbe defendants, however, 
repudiated the liability of the tarwad, preferred a claim, and prayed for the 
attachment being cancelled. Their claim being disallowed, they brought 
original suit No. 71 of 1884 in which it was finally decided by the 
appellate Court that the attachment must be raised on the ground that the 
decree was personal to Raman Menon and Kanan Menon. The mort¬ 
gagors being dead, the plaintiff’s case was that the mortgage debt was a 
tarwad debt, and that the defendants were liable to pay it and the 
arrears proportionate to Rs. 4,700 actually advanced by him. Tbe Sub¬ 
ordinate Judge decreed the claim, but directed that in default of payment, 
items 1 to 16 be sold on account of Rs. 2,300 out of the mortgage debt 
and proportionate rent, and items 17 to 29 ou account of the balance. 
To this decree both the plaintiff and the defendants object—the former in 
appeal No. 188 and the latter in appeal No. 187. 

Appeal No. 187.—Four preliminary objections are urged in support 
of this appeal. As regards the first, viz., the alleged misjoinder of a claim 
to recover the mortgage debt aDd a claim to recover arrears of rent, we 
are of opinion that the Subordinate Judge properly disallowed it. It was 
open to the respondent under Section 45 of tbe Civil Procedure Code to 
unite in one suit several causes of action against the same defendants 
jointly, and we do not think that the alternative relief claimed in the 
plaint, viz , the sale of the mortgaged property in default of payment ren¬ 
ders this a suit for tbe recovery of immoveable property within the 
meaning of Section 44. 

As regards the second objection, viz., that the suit is nob maintainable 
so far as it relates to items 1 to 16 under Section 67 of the Transfer of Pro¬ 
perty Act, we consider that it is also untenable. Act IV of 1882 came into 
force in July 1882, whilst tbe usufructuary mortgage sued upon was con¬ 
cluded on the 31sb [287] August 1881, and even if the Act applied, 
which it does not, there is an express covenant to repay tbe debt in the 
instrument of mortgage —Ghathu v. Kunjan (l). 

The next objection, viz., that the claim is res judicata so far as it has 
reference to rent due from 31st August 1881 to 11th July 1883, is also 
one which cannot be supported. The present suit is instituted against 
the defendants’ tarwad, whilst original suit No. 232 of 1883 was brought 
against Raman Menon and Kannan Menon, and the liability now litigated 
is that of the tarwad, whilst the liability decreed on the previous occasion 
was, as urged by these very defendants and as held by the Appellate Court 
in appeal suit No. 622 of 1884, the personal liability of the two individuals 
who executed the original lease. 
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It is next argued by the appellants’ pleader that the plaintiff ought- 
to have joined all the members of their tar wad in original suit No. -32; 
of 1883 and that his omission to do so precludes him from instituting a 
second suit in respect of the same claim of rent. We are not prepared to 
accede to this contention either. The decree in original suit No. 232 of 
1883 was not satisfied, and its execution against tarwad property was 
obstructed by the defendants, and it failed on the ground that the decree- 
was personal to Raman Menon and Kannan Mencn. If the usufructuary 
mortgage is really binding on the tarwad, we see no reason why the 
plaintiff should not he permitted to sue the tarwad in respect of rent 
also which is not barred, as the pattam chit was a registered document as 
appears from Exhibit XV, and consequently the limitation period is six 

years under Article 116 of Schedule II of Act XY of 1877, see Vythilinga 
Piliai v. Thatchanamurti Pillai (l) and Umesh Chunder Mundul v. Adar- 

moni Dasi (2). . , 

Passing on to the merits, it was first contended for the appellants 

that the mortgage was concluded neither for tarwad necessity nor for 
its benefit; and, secondly, that by reason of a family karar, Raman Menon 
and Kannan Menon were not competent to execute the mortgage otherwise 
than in conjunction with the other members of their tarwad. As regards 
the second question, it is dealt with by the Subordinate Judge in para-, 
graph 10 of his judgment, and we concur in his opinion that the karar 
[288] was not acted upon, but was finally cancelled by the appellants 
family. The evidence referred to by him sufficiently warrants the conclu¬ 
sion at which he has arrived. As to the first question, as already observed, 
Rs. 300 were not advanced by the respondent., and the Subordinate Judge 
has upheld his claim only to the extent of Rs. 4,700. The appell&n s 
case was that. Rs. 2,300 were paid in cash, and that Rs. 2,400 were 
credited towards the purchase money due to the respondent by Raman 

Menon for the sale of item 17 to 29 under Exhibits E and Q. 

It appears from the evidence that the purchase was made by Raman 
Menon for the benefit of defendant No. 3, Naravani Amma, the female- 
member of the appellants’ tarwad, on the assurance of her husband that 
he would make good the purchase money for her benefit; but. the assur¬ 
ance proved ineffectual owmg to his death. Thus, the purchase was made 
for the benefit of the female representative of the tarwad, and the property 
purchased is still in its possession. The vender has clearly a lien for the 
unpaid purchase money at ieast on the property sold. As to the remain¬ 
ing Rs. 2,300, it is conceded by the appellants’ pleader that the decree 
debt evidenced by Exhibit B is binding on the tarwad, and that it was 
satisfied out of the money advanced by the plaintiff. The payment on 
account of that debt amounts to Rs. 1,261-3-11 and there remains a 


balance of Rs. 1,038-12-1. 

As regards the decree debt due to Ramakrishna Putter, tbe respon 
dents’ case was that he advanced the money bona fide to prevent the im¬ 
pending sale of propertv purchased by Raman Menon as the karnavan o 
the tarwad. The appellants’ contention was that the property was actu¬ 
ally sold in execution, and that the payment alleged by the respon en 
was really not made. The Subordinate Judge found that the advance was 
really made, and that the creditor was not responsible for the misapp lca 
tioD, by the karnavan of the borrowed money. Two witnesses e I )0 ^ e 
that the money was advanced, apd tbe Subordinate Judge has accepj ^ 

m ^ m • (2) 35 O. 221. 
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their evidence, which we see no reason to descredit. Moreover, there is 
no evidence for the appellants to show that the sale under Exhibit IX was 
not subsequent to Exhibit A,or to indicate collusion between the respondent 
and Ramakrislma Putter. It is true that they did not go into the witness-box; 
but it was opeu to the appellants to have cited them as witnesses, and they 
have not done so. Upon the evidence in the case we cannot say that the 
[289J Subordinate Judge has not come to a correct conclusion. The 
remaining portiou of the mortgage debt for which no tanvad neces¬ 
sity is distinctly proved is small; and there is no ground for the 
suggestion that the plaintiff did not lend it bona fide. For these reasons, 
we think that this appeal cannot be supported and must be dismissed with 
costs. 

Appeal No. 188.—It is contended in this appeal that the Subordi¬ 
nate Judge was in error in charging Rs. 2,400 and proportionate rent 
only on items 17 to 29. As observed they were purchased for the benefit 
of defendant No. 3 on the assurance by her husband that he would pay 
the purchase money ; but the assurance proved ineffectual in consequence 
of his death. The property was acquired by the senior female through 
whom the other members of the tarwad derive their title to the tarwad 
property, aud they are in possession also of the property thus acquired. 
There is therefore no reason why the whole tarwad property should not be 
made liable for this debt. 

In allowance therefore of this appeal of the plaintiff, the Lower 
Court’s decree will be modified by directing the defendants to pay this 
amount and its proportionate rent and interest as a tarwad debt, and 
defendants will also pay plaintiff’s costs in the Lower Court on this 
amount, as also plaintiff’s costs of this appeal. 
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

SANKU AND OTHERS (Defendants Nos. 1 to 4), Appellants v. 

Puttamma AND ANOTHER [Plaintiff and Defendant No. 5), 
Respondents.* [29th ana 30th September, 6th, 7th, 8th, 9th October and 

5th December, 1890.] 

Aliyasantana Law— Inheritance— Uncnnrjenital insanity-Suit by an unadjudged 
lunatic by the Agent of the Court of Wards as guardian—Authority of the Court of 
Wards—Regulation V of 1804 —Estates of Lunatic subject to Mvfussal Courts — 
Act XXV of 1858— Code of Civil Procedure , Section 464. 

A Jain, who was subject to the Aliyasantaoa law, made a will, whereby he dis¬ 
posed of the property of his family in favour of certain persons, and died. The 
[290] plaintiff, a female, was tbe sole surviving member of the testator’s family 
but it was admitted that she was. and for more than fifty years had been, a 
lunatic, though she had not been declared to be so under Act XXXV of 1858 ; 
it appeared that her lunacy was not congenital. She sued by the Collector of 
South Oanara, tbe agent for the Court of Wards : 

Held, fl) that the plaintiff was not excluded from inheritance by reason of 
lunacy under Aliyasantana law, and the will, in favour of the defendants, was 
invalid; 

(2) th a b the ourt of Wards had power to take cognizance of the plaintiff’s 
oase und e tRe ulation V of 1804 ; 

• Appeal No. 80 of 1887. 
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n) that although the Court of Wards should ordinarily obtain a declaration 
under Act XXXV of 1858 in cases where the Junaey of a ward is open o qu 8- 
tion their failure to do so in the present case was not fatal to the suit 

(4) that Civil Procedure Code. Section 464, was accordingly applicant to 

the case * « « • ■ 

(5) that the appointment of the Collector, as guards to the plaintiS, was 

legal and valid. . 

In deciding what was the extent of the property which the plaintiff was en¬ 
titled to inherit under the above ruling*, certain documents adauced as evidenc¬ 
ing ^partiuon of the family property were hold to evidence merely arrangements 

for separate enjoyment. 

[R., 22 C. 864 (869); 10 O.C- 373.] 

Appeal against the decree of C. Venkobaehariyar, Subordinate 
Judge of South CaDara, in original suit No. 20 of 1885. 

The plaintiff, Puttamma, was sole surviving member of a wealthy 
Jain family known as the Konda family, governed by the Aliyasantana 

law. The last member of the family, who had P°| Pesslon aad ' 

ment of the family properties, was one Manjappa Sbetti alias MMlan 

Shetti, who died on the 18th November, 1882. A few days before s 
death he made a will beaueathing all the properties m his possession to 
his wife and children. Sanku, defendant No. 1 was Malianna s widerw, 
and defendants Nos. 2 to 4 were his children, defendant No. -.being a 
son bv a former wife, and defendants Nos. 3 and 4, his daughter and 
minor son by defendant No. 1. Defendant No. 2 was enjoined by the 
will to protect the plaintiff who was therein described as a person 

Un9 °The present suit was brought by the Collector of South Canara as 
agent of the Court of Wards, on behalf of the plaintiff who was admitted 
bv all parties to have been a lunatic for many years past and who still was 

of unsound mind. It appeared that, in May 1883 the Collector pet.t oned 
the District Court to make an inventory of the effects of whioh Mallan 
died possessed and to transfer them to his control, but no order tor 
transferring possession to the Collector was passed. The plaint a leged tha 
[291] the property bequeathed to the defendants was vested solely in rne 
plaintiff, that the deceased had merely a right of maintenance therein, 
and that he was incapable of transferring the same by will. The suit was 

for recovery of this property. 

The defendants pleaded that as plaintiff, who had long lbeen.Jand 
continued to be, a lunatic, had not been adjudged a lunatic by_the District 
Court in accordance with the provisions of Act XXXV of 1858, the 
of Wards’ Regulation did not apply to her ease; that since the passing 
the above Act, it was not competent for the Court of Wards J>i any p 
to bring a suit on behalf of a lunatic, until the question of lunacy 

been adjudicated upon, and the Court of Wards of 

had been appointed manager under the Act; that e ,, qU p nl i flf q- or 
plaintiff’s lunacy had not been so adjudicated on, nor had the Co lie _ 
been appointed agent or manager in eonformity.with the provision 
Regulation. It was further pleaded that as plaintiff had been a 
for a period of 50 years, she was under a disability whic e ar 
right to the estate or to the possession thereof, and that consequen y 
lanna Shetti had the right, as last surviving member of the 

dispose of the property by will. It was also alleged a u a fi,A interests 
taken place in the family in 1844 and again in 1866, w ere > , by 

of plaintiff's branch were severed from those of the branc repre 
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Mallanna Shett-i. It was further contended that only a portion of the 
plaint property belonged to the Konda (plaintiff’s) family, a considerable 
portion being the self-acquisition of Mallanna. The parties were, lastly, at 
issue on minor questions regarding the ownership of some of the items of 
property claimed in the plaint which are not of importance for the pur¬ 
poses of this report. 

The Subordinate Judge passed a decree for the plaintiff. 

Defendants Nos. 1 to 4 preferred this appeal. 

Mr. Johnstone, Bashyam Ayyangar and Narayana Bern, for appellants 

The Advocate-General (Honorable Mr. Spring Branson),-■ Sankaran 
Nayar, Erishnasawmi Ayyar aud Gopala Bau, for respondents. 


•judgment.; _ 


This is an appeal by defendants Nos. 1 to 4 from the decree of the 
Subordinate Judge of South Canara awarding [292] to plaintiff possession 
of extensive properties, moveable and immoveable, to which the Subor¬ 
dinate Judge has found that plaintiff is entitled as sole owner, she being 
the last surviving member of an Aliyasantana family. 

The appellants are the wife and children of one Manjappa alias 
Mallanna Shetti, the last surviving male member of plaintiff’s Aliyasantana 
family, who died in 1882. 

Plaintiff is a lunatic whose estate has been taken charge of by the 
Court of Wards under the orders of Government, and the suit was brought 
on her behalf by the Collector of South Canara as Agent of the Court of 

Wards. tt 

The first objection taken by the appellants is that the Court of 
Wards’ Regulation V of 1804 is inapplicable to the plaintiff's case, the 
sections relating to lunatics therein not being in force.” This objection 
rests on the fact of Sections 6 and 7 of Regulation V of 1804, so far as they 
related to lunatics and idiots, having been repealed by Act XXXV of 1858, 
which prescribes the procedure to be adopted for ascertaining whether a 
person alleged to be a lunatic is such or not. Section 2 of Regulation V of 
1804, which gives the Court of Wards “full power and authority to take 
cognizance of all cases of property devolving to heirs incapacitated by 
minority, sex or natural infirmity” from administering their own affairs, 
has not been repealed. That the phrase “ natural infirmity,” as used in 
the Regulation includes also lunacy and idiotism, is apparent from Sec¬ 
tion 5, which declares incompetent to manage on their own behalf persons 
“ incapacitated by lunacy, idiotism or other natural infirmity.” Moreover 
Section 9 of Act XXXV of 1858 expressly recognizes the authority of the 
Court of Wards to take cbarg8 of the estate of a lunatic. 

In ordinary cases, where the lunacy might be open to question, the 
Court of Wards ought do doubt, in the first instance, to get a declaration 
under Act XXXV of 1858. But where, as in this case, it is admitted on 
all hands that plaintiff is a lunatic, their not having done so cannot be held 

to be fatal to the suit. „ , . ,, , «., .. . 

The next objection taken by the appellants is that the reason alleged 

in the plaint for making the provisions of the Regulation applicable to the 
plaintiff, viz., that she is disqualified to manage her own affairs by reason 
of her sex, is inconsistent with the allegation that she is governed by 
Aliyasantana Law.” As to this, it is to be observed that though the mere 
fact of plaintiff being a female [293] would nob be sufficient for holding 
her to be disqualified to manage her affairs ; at the same time, the mere 
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fact of a woman being governed by Alivasantana Law is no reason for hold¬ 
ing that she might not be disqualified by sex alone within the meaning of 
the Regulation. It must depend in each case on the capacity to manage. 

If an Aliyasantana woman is not possessed of sufficient capacity to 
manage her estate, the estate can be taken under the management of the 
Court of Wards on the simple ground of incapacity by sex. In the pre¬ 
sent case, however, there is admittedly incapacity by lunacy: and this 
circumstance is sufficient, as has been held above, to give the Court of 
Wards power to assume management of the estate with the sanction 
of Government. The second objection need not, therefore, be further 

It is next contended that “ plaintiff who is admittedly a lunatic not 
having been adjudged so under Act XXXV of 1858, she cannot sue, an , 
it is added, “ Section 464 of the Code of Civil Procedure has no applica¬ 
tion.” It has already been held above that as plaintiff is admittedly a 
lunatic,” the mere absence of a formal adjudication to that effect need 
not, in the circumstances of this case, be held to invalidate the charge 
assumed by the Court of Wards with the sanction of Government; and 
Section 464 of the Code of Civil Procedure expressly excludes from the 
operation of Sections 440 to 462, and consequently also of Section 4bd 
“ any minor or person of unsound mind, for whose person or property a 
guardian or manager has been appointed by the Court of Wards, an 
the Collector by whom the present suit is brought on behalf of the lunatic 

plaintiff, is the guardian so appointed. <• , 

It is. however, next objected on behalf of defendants that tne 

appointment of the Collector as guardian is not legal and valid, and the 
plaintiff not being properly represented, her suit is not maintainable. 

We see no reason for holding that the appointment of the Collector 
as guardian of the lunatic plaintiff is not legal and valid. A similar ob¬ 
jection seems to have been taken before PARKER, J., in Beresfordv Kama- 
subba (1), and was "overruled for reasons to be found at page 19J ot tne 
report. This obiection must, therefore, also he disallowed. f 

[294] The next objection is that as plaintiff has been of uusouna 
mind ” for more than fifty years before the date of the suit, she has los 
all her right to inheritance, or to the possession of the plaint properties, 

or to succeed to their management. 

There i 3 no question here of the plaintiff’s right to manage the proper¬ 
ties. She is admittedly incapacitated for that. The only !! 

whether the nropertv is hers, and such as should be managed on her hen 
by the Court of Wards. Her right to the property of the Aliyasantana 
family, of which she and the deceased Mallanna Sbetti were both memheis, 

accrued at the time of her birth. •• 

Her insanity is admittedly not congenital. Consequently no question 

arises as to whether she is disentitled to the property in consequence oi 

having been born a lunatic. It having once vested in her, she cannot 

held to have been aivected of it by her subsequent lunacy. 

This disposes of all the preliminary objections. 

We now have to consider what is the family property ° w 

plaintiff is entitled. , , ari j 

And the first question is, do Exhibits I and M evidence hnal ana 

absolute divisions of the family property between plaintiff s branch ana 

that of Mallanna Sbetti ? The earliest of these in date is Exhi bit 1 


(1) 13 M. 197. 
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September 1344). Ik is divided into two parts marked resDecfcively 1890 
Exhibits la and 16. The former showing how the dobfcs due to the famiiy Dec. 5 . 

were divided, and the latter the immoveable property, namely, into three - 

shares, one share being allotted to be eujoyed by Manjappa Shetti, Appel- 
another by his nephew Nema Shetti, and the third by his sister Chandap- LATE 

pamma. The circumstanco of Manjappa Snetti, a brother, being given a Civil 

share, is of itself favourable to the supposition that the division was for _’ 

peaceful and separate enjoyment merely, and not a final aud absolute <4 M. 289. 
partition of the property. However, this is further apparent from the 
stipulations in Exhibit lb against any of the sharers wasting the property 
under any circumstances,” and that, should any sharer sell such 
properties, he shall make up for the same by buying other properties; 
and that in case of any of the properties held in mortgage being redeem¬ 
ed, other suitable property shall bo acquired witb the redemption 
money. Moreover, it is expressly provided in Exhibit 16 “ that the 
property enjoyed bv Manjappa Shetti or property enjoved by Nema 
[295] Shetti shall be enjoyed together, after the male descendants of 
both, by the descendants of the female Chandappamma.” It is pointed 
out ou behalf of appellants that the present plaintiff, Puttamma, is not 
•even mentioned in Exhibit 16 and was in fact excluded, because only the 
male members of the two branches are mentioned as entitled to posses¬ 
sion of the shares allotted to Nema Shetbi’s branch just as is done in the 
case of Manjappa Shetci’s share. It must here be noticed that the Man¬ 
jappa Shetti referred to in Exhibit I was the grand-uncle of the lately- 
deceased Manjappa alias Mallanna Shetti, who will hereafter always be 
spoken of in this judgment as Mallanna Shetti :—also that plaintiff Put¬ 
tamma is a niece of the Nema Shetti mentioned in Exhibit I. It is no 
doubt true that no mention is made of the plaintiff in Exhibit I, and her 
very existence is ignored in so far as she might have been an obstacle to 
Chandappamma’s branch’s right to possession of the share allotted to be 
enjoyed by Nema Sbetti is concerned. But plaintitf was not, and, being a 
lunatic,could not be a party to the document in question. It is not denied 
that she has all along been maintained as a member of the family. Con¬ 
sequently her not being mentioned in Exhibit I is of do consequence one 
way or the other. Exhibit I was held by this Court in 1863 (see Exhibit 
A) to be “plainly an agreement simply for the separate management by 
each of the three contracting parties of a separate portion of the family 
property,” and, as was then remarked, “the provisions in the agreement 
against waste and alienation, for the postoonement of the succession of 
Chandappamma’s issue until the decease of the males, and the right of 
survivorship reserved to them, show with abundant clearness that there 
was no division.” The above was the finding of this Court in an apDeal 
preferred by the deceased Mallanna Sbetti from an order of the Civil 
Court of South Canara granting to Nemaya Shefcoi (a party to Exhibit I 
and uncle of the above Mallanna Shetti) the certificate under Act XXVII 
of 1860 for collection of debts due to Dodda Manjappa Shetli, who was 
also a party to Exhibit I. The decision of this Court in Exhibit A was 
that the grant of the certificate bo Nemaya Shetti was right, “the two 
opposing claimants being members of an undivided famiiy.” 

Exhibit M is the other document on which defendants rely as evidenc¬ 
ing partition. It is dated 16th December 1866. The [296] parties bo it 
We the abovementioned Nema Shetti and his nephews Brahmaya Shetti 
and Nemaya Shetti od the one part, and Chandappamma’s daughter 
Devappamma and the latter's sons Manjappa Shetti ( i.e ., Mallanna Shetti 
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now deceased) and Aparajita Shetti on the other part. It refers to the 
prior agreement Exhibit I and to the disputes that had arisen and the 
death of the senior Manjanoa Shetti (see Exhibit A above noticed), and 
then savs “after Manjanoa Shetti one of us, Nema Shetti, is now Yajamm 
of the family " and entitled to manage all the religious ceremonies, keeping 
in his possession the lands set apart for that purpose in the former Taha- 
nama (agreement). It then divides between the two contracting parties 
“ the lands, which were in the enjoyment and under the management of 
the deceased Dodda Manjappa Shetti at the time of his death, pro¬ 
viding however, that “ the kudtala for the assessment of all these lands 
shall be in the name of the Yajaman Nema Shetti ” though each party is 
to pay to the Government separately the assessment of the lands in the pos¬ 
session of each. It next provides that “ in case of alienating under urgen 
necessity” either the lands then dealt with “ or any of the lands existing 
at present in the family, except lands alienated and given upon redemp¬ 
tion from mortgage out of the family lands mentioned in the former 
Tahanama (Exhibit 16), all should join and make the alienations. It is 
then stipulated that each branch shall separately enjoy the lands now 
divided, as also “ those previously ” divided, and awarded to each and 
that “ during the lifetime of the members of one branch there shall be no 
obstruction from the members of the other branch ; ” but in case of lands 
held on mortgage being redeemed from either branch, it is provided ]us as 
in Exhibit 16 that “from the mortgage amount recovered ” other land 
shall be acquired, and that if any of the muli lands are sold in 
ity with the above Tahanama,” other land proportionate in extent sl J aU 
be acauired ; “ but these amounts shall not be wasted ; ” and, finally, 
there is a provision for all the members of the two branches joining together 
in making an adoption for the purpose of continuing the family incase an 
adoption should be found necessary for the purpose. No doubt paragraph 
5 of Exhibit M reserves to the members the exclusive right of disposing o 

its self-acquired properties; and such “ self-acquisitions” are . a ^°!‘ efer ?°: 
to in paragranh 6. But it is clear that the properties divided under 
Exhibit M, viz., the properties [297] of which Dodda Manjappa.Shetti w 
possessed at the time of his death, were dealt with, and were intended w 
be retained, as family property; and plaintiff, the now sole surviving 
her of the family, is entitled to all the properties divided under ExbiDii 
16 and M, and also to any properties that may have been since ac Q u **’®. 
in lieu of such of those lands that may have been sold under urg 
necessity or with money received in redemption of any such lands w io 
may have been held in mortgage. 

Before leaving Exhibit M, it must here be noticed that it express y 
provides (paragraph 8) for the present plaintiff, Puttamma, being main 
tained by Nema Shetti and his nephews “ who are her brothers. 

The same paragraph of Exhibit M also provides that Arakamma, the 
younger sister of Chandappamma, should be maintained by her 01 
Devappamma and the latter’s children. This Arakamma 1S a ®°, . 
mentioned in the earlier Tahanama, Exhibit 16. It is not allege t a 
was a lunatic. Consequently there is no reason for holding non-men t0 
in Exhibit 16 to mean exclusion as has been suggested with rega 
plaintiff. Exhibit M, like Exhibit I, is evidence merely of an arrangeme 
for separate enjoyment, and not a final partition. 

The next question for consideration is whether any, and if so, which o 
the properties specified in the schedules attached to the plain 
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4 ‘.sqlf-aoquisifcions " either of Nema Shetti or of defendants Nos. 1 to 4, to 
which these appellants are entitled. 

The items of debt and property, respectively, claimed by defendant; 
No. 3 as his own self-acquisitions are dealt with by the Subordinate 
Judge in paragraphs ‘33 and 34 of his judgment. 

Of the debts, item No. 47 is found to have been pars of assets due to 
plaintiff’s branch of the family to which Mallanna succeeded on the death 
of plaintiff’s brother. Debt item No. 54 and property item No. 123 were 
acquired by defendant No. 2, after his father’s death, and when he was in 
possession of the family property ; and defendant No. 2 has not proved 
that the money paid was his own. The above items, as also Nos. 23, 28, 
33, 35, 46, 47, 55, 68 and 104 of the debts, have not boon pressed at the 
hearing of this appeal ; and as to the remaining items, both of debts and 
properties, the Subordinate Judge has given sufficient reasons for his 
finding that the documents were in fact [298] obtained by Mallanna in 
his son’s name, the money being that of Mallanna‘s family. 

Item No. 1 of the debts is a sum of Rs. 39,999 due “under Exhibit 
CCLXI.” This amount is claimed by defendant No. 1, in whoso name 
the document stands. But it is seen from the document itself that no less 
than Rs. 24,478, of fche Rs. 39,999, constituted a pre-existing debt due to 
first defendant’s husband, Manjappa Shetti alias Mallanna. Thero is, as 
observed by the Subordinate Judge, no evidence of the amount having been 
paid by defendant No. 1 to her husbaud; and as to the remaining 
Rs. 15,521, which is alleged to have been paid in cash, the Subordinate 
Judge is justified in his finding that it must also have been the first defend¬ 
ant’s husband’s money, as first defendant’s story of her having obtained tins 
money from her mother is not at all entitled to credit. 

The next question is whether any, and, if so, which cf the plaint 
items were the self-acquisitions and separate property of Mallanna ? And 
in this connection, it has first to be considered whether it is a fact, as 
contended by defendants, that even subsequent to the karar of 1844; 
and till his death in 1860, Dodda Manjappa Shetti continued in manage¬ 
ment of the share allotted to his sister Chandappamma. The question 
has been discussed at length in the Subordinate Judge’s judgment, and 
we see no reason for differing from the conclusion arrived at by him, viz:, 
that it was not Dodda Manjappa Shetti, but Mallanna who managed on 
behalf of Chandappamma. It is admitted that MallanDa was the manager 
from 1860. The burden of proving that property acquired by Mallanna 
subsequent to 1844 was acquired independently of funds belonging to 
the family on behalf of whom he was managing is, therefore, doubtless on 1 
the defendants. As to Mallanna’s having been possessed of capital of his 
■own, being the sale-proceeds of a gold ornament worth about Rs. 1,000, 
given to him by his father, as observed by fche Subordinate Judge, 
there is only one witness who deposed to this effect, and good grounds are 
stated for disbelieving his evidence. The only other indication of Mallanna’s 
being possessed of money prior to 1844 is to be found in Exhibit CXXX, 
which is the judgment in a suit brought by fche said Mallanna in 1848 to' 
recover from one Matfcerjiga a sum of Rs. 90-2-0 as due under a bond 
dated 1841. The defendant in that suit denied the debt.’ However, 
Si decree was passed against [299] him. As far as fche evidence goes, 
this ig the only transaction in money had by Mallanna prior to 1844; 
and as be did not obtain bis decree till some five or six years after he 
be^an to manage fche property of bis branch of fche family; and as there is 
tip: evidence that that money even if realized (as to which also there is no 
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evidence), was applied to the purpose of acquiring any of the plaint pro¬ 
perties; and also considering the smallness of the amount, the evidence 
afforded by CXXX proves nothing; and the Subordinate Judge is justified, 
therefore, in holding that none of the property or outstanding debts alleged 
by defendants to be Mallanna’s self-acquisition is proved to have been 
acquired by him by means other than what he was possessed of as 
manager of his branch of the family. 

It is next contended on behalf of the defendants that the lands Nos. 100, 
3 23, 126, 128, 130, 132, 135 and 139 to 144 in Schedule I being self¬ 
acquisitions of Dodda Manjanpa Sbetti and lands Nos. 1, 2, 9, 10, 13, 14 r 
25, 28, 29, 43, 47, 49, 51, 55, 56, 63, 81 to 86, 88, 94, 106, 107 and 112 
being the self-acquisition of Dodda Nema Shetti and his nephews, the plain¬ 
tiff, who was admittedly a lunatic when succession opened out to her with 
respect to all these properties, has no right whatever to them. No autho¬ 
rity has been shown in support of the contention that a lunatic is exclud¬ 
ed from inheritance under the Aliyasantana Law. Even under the Hindu 
Law there is a difference of opinion as to whether in order to exclude 
from inheritance lunacy must not be congenital. In any case, the test in 
such cases under the Hindu Law is whether the defect is such as would 
be sufficient to preveut the claimant from offering the proper funeral obla¬ 
tions. Right of succession under the Aliyasantana Law is in no way de¬ 
pendent on capacity to offer funeral oblations. This objection must there¬ 
fore be held to be invalid. For the same reason the contention that Mal¬ 
lanna’s will ought to be upheld on the ground that he was sole owner of 
the properties dealt with thereunder must fail ; for plaintiff’s lunacy not 
being a disqualification for inheritance, Mallanna was not sole owner, and 
bad consequently no power to dispose of the family property by will. 

The next objection to the decree is as to Rs. 1,000 directed to be paid by 
defendants on account of moveables alleged to have come into their posses¬ 
sion. The appellants contend that there is no evidence of their being in 
possession of these moveables. This [300] contention appears to be well 
founded. This part of the Lower Court’s decree must be set aside. 

The arrangement evidenced by Exhibit CCLXII is open to all the 
objections stated in paragraphs 72 and 73 of the Subordinate Judge’s 
judgment. Moreover it cannot be binding on plaintiff who was not a 
party to it. 

The objections taken in paragraphs 12 and 16 of the memorandum 
of appeal are withdrawn as no longer existent, the decree having been 
corrected in the Lower Court. Those mentioned in paragraphs 14 and 
16 are not pressed at the hearing. There then only remains the objec¬ 
tion as to costs, appellants contending that they ought to have been 
allowed their costs on the portion of the plaintiff’s claim which was dis¬ 
allowed. No reason has been given for disallowing these defendants the 
costs now claimed, to which they seem to be entitled. The Lower Court s 
decree must be altered accordingly. 

As to the additional grounds of appeal, the first is disposed of by the 
finding alone that Mallanna’s acquisitions were made when he was 
manager on behalf of the family ; and the other, as to the calculation of 
costs, was not pressed at the bearing. 

This disposes of the appeal. 

There remains for consideration the objection taken by the respond¬ 
ent under Section 561 of the Code of Civil Procedure to that part of the 
decree which disallows plaintiff’s olaim to lands Nos. 104, 105, 125, 127, 
131 and 138 in Schedule I. These lands were, it appears, acquired by 
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S^"*™*** Waremad9 ° Ut of ths aUowances 
maae to him oy Dodda Manjappa, as remuneration for his management 

^ S rhthJsuh h6 fl b % de T°i on the plaintiff a 8 nd we 

agree with ™ Subordinate Judge in finding that she has failed to make 

out a ease entitling her to these lands. * 9 

Being Sajib Nema Shetti’s self-acquisitions, thev became on his death 
the property of his branch of the family ; and Mallanna, as the last mem- 

er of that branch, could make a valid disposal of the same. This objection 
of the respondents must therefore be disallowed. 

T he Lower Court’s decree must be modified bv striking out 
the part which directs defendants to make over to plaintiff moveable pro- 

their 1 ^!?^ 0 h" “ °' B . 3 ' r 1 '? 00 ; and aho by awar,lin e to defendants 

eir costs on the amount of the claim that has been disallowed (including 
these Rs. 1 000) and directing these costs to be paid out of the estate in 
dispute. It will be confirmed in other respects. 

Each party must pay the other’s costs of this appeal proportionate to 
the amounts now allowed and disallowed and plaintiff must pay defend¬ 
ant s costs of opposing the objections taken under Section 561. 
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APPELLATE CIVIL—FULL BENCH. 

Before Mr. Justice Muttusami Ayyar, Mr. Justice Parker and 

Mr. Justice Wilkinson. 


Krishnan ( Plaintiff ), Appellant v. Veloo and others 
(Defendants Nos. 1 to 3), Respondents .* 

[19th December, 1888, 10th January, 1889 and 13tb March, 1891.] 

Civil Procedure Code, Section 13—Res yidicaU—Mortgage-Transfer of interest - 
Appointment of a creditor as agent to collect rents and appropriate partjoioards the 

UcOb| 

In a suit to redeem a kauom od certain land, the jenm of a devasom in 
Malabar, it appeared that the plaintiff held a melkanom in respect of the same 
land executed to him (subsequently to the date of the kanom sought to be redeem¬ 
ed) by defendant No. 3, the samudayam of the devasom. Defendant No 3 
represented one Chitambaram, in whose favour the Uralers had. in 1741 , executed 
a dooument appointing him samudayam aud stating that they had received from 
him a kanom of 18.000 fanams on the devasom properties and providing that he 
should appropriate part of the rents towards the loan. It appeared that in a suit 
to ejeot tenants, the Uralers had sued as co-plaintiffs with the samudayam ■ in 
subsequent suits, however, two of the Uralers had sued other tenants for rent 
and the samudayam for an account; both of these suits were dismissed on second 
appeal, and in the judgments of the High Court the samudayam was described 
as a mortgagee in possession : 

Held, (1) on its appearing that no opinion was expressed in the former suits 
as to the construction of the dooument of 1741 that the former decisions had ™f 
the foroe of res judicata ; 

[302] (2) in view of the oonduot of the parties and on the terms of the docu¬ 
ment of 1741 that the samudayam was not thereby constituted a mortgagee in 
possession’and that the melkaaom set up by the plaintiff was invalid. 

[F m 14 M. 812-] 
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1891 Second appeal against the decree of V. •® ubo ! :,3lI3 ^J 10 

MARCH 13. Judge of South Malabar, in Appeal Suit No 563 of 1887, reversing the 

- decree of Y. Kelu Eradi, District Munsif of Nedunganad. 

Suit to redeem a kanom on certain land, the ]enm of a devasom, in 
Malabar. The kanom was dated 21st Karkitagom 1023 (A. D. 1848) and 
was executed on behalf of the devasom by one Chitambara Pattar, 
deceased, to the predecessors in title of defendants Nos. 1 and 2. lhe 
plaintiff claimed title under a melkanom deed in respect of the same land 
dated 2nd July 1885 (20th Mithunam 1060) and executed to him by 
defendant No. 3, the brother and representative of Chitambara Patter. 

Chitambara Patter and defendant No. 3 were successively samudayams 
of the devasom, and it was claimed that they had power to create the 
melkanom now sued on by virtue of an instrument dated 916 (A.D. 1741J 
and therein described as a “ teet granted by the Uralers to Chitambara 
Patter.” In this instrument, the terms of which are set out m the 
second paragraph of the following order of reference, Chitambara Patter 
was stated to be appointed samudayam of the devasom and a loan by him 
to the Uralers “on the devasom properties” was recited, and it was pro¬ 
vided that part of the rents of the properties should be appropriated 

by him towards the interest on the loan. 

The plaintiff contended that the above instrument constitutedChitam- 
bara Patter a mortgagee with possession of the lands in question, and 
relied in support of this contention upon certain judgments of the High 
Court (summarized by their Lordships as appears below), in which the 
samudayam was so described. In the cases then before the Court 0 
Uralers were the plaintiffs, and in the one certain tenants and in the 
other Chitambara Patter’s successor were the defendants, but no °P 1D ^ 
was therein expressed upon the construction of the instrument of yib 

(A. D. 1741.) ' . . ... f 

The defendants contended that the instrument in question did no 
create any mortgage lien in favour of Chitambaram, and gave him no 
power either to execute a valid kanom over the devasom properties 
nor to eject tenants. It appeared that in 1839. when [303J it was 
sought to obtain a decree to eject a tenant, the Uralers and the samudayam 

sued as co-plaintiffs. 

The Distriot Munsif passed a decree as prayed, which was reversed 

on appeal by the Subordinate Judge. 

The plaintiff preferred this second appeal. 

Bhashyam Ayyangar and Desikacharyar, for appellant. 

Mr. Wedderburn, for respondents. - 

This second appeal having come on for hearing before Eernan an 
Wilkinson , JJ., their Lordships made the following order of reference o 

the Full Bench :— . .. 

Order of Reference to the Full Bench— The plaintiff (appellant) alleges 

that a melkanom in respect of certain lands was granted to him by defen 

ant No. 3 on the 2nd July 1885, Exhibit A, and seeks to redeem an 

alleged prior kanom of the same lands dated Karkitagom 102o, V • 

1848) vested in respondents Nos. 1 and 2, granted by Chitambara Fatter, 

on behalf of the Puthukulangarai devasom. t x .. 

The lands are the jenm of the devasom. In 916 (A.D. 17 ' 

Uralers of the devasom borrowed 18.000 fanams from Chitambara Fatter, 

and executed to him a document in the following terms: 

“Teet granted by the Uralers to Chitambara Patter. You are ap¬ 
pointed samudayam ofTutbukulapgarai ctS^som and we have reoeivea 
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from you a kanom of 18,000 fanams on the dovasom properties ; you are 
to appropriate from the rents 1,800 paras, for interest on the money due to 
you, and after deducting the amount and the interest of 400 paras allowed 
to tenants for their kanom amount (8,000 fanams) from the gross rant of 
2.850 paras of paddy due to devasom, with the balance defray the expenses 
of the devasom, aud keep the accounts.” After the execution of that docu¬ 
ment Chitamhara Patter acted as samudavam until his death, and as the 
debt of 18,000 fanams has not been redeemed, the interest of Chitam- 
baram is now claimed by respondent No. 3, who represents Chitambaram’s 
estate. 

The respondents Nos. 1 and 2 contend that the document of 916 (A.D. 
1741) was not a kanom, that is a mortgage, and gave no power to Chitam¬ 
baram to execute a kanom on the lands over which he was appointed 
samudayam doi* any power to eject tenants, and that under it Chitam- 
baram had only power to receive [304] rents and apply them to pay the 
expenses of the devasom, and to apply the surplus to pay his debt, 
fanams 18,000 aud interest. 

The document is not in the form of an ordinary kanom. It does not 
purport to grant or convay any lands or estate in land to Chitambaram. 
The Uralers apparently reserved the estate and ouly gave Chitambaram 
power to receive and apply the rents. No doubt Chitambaram’s repre¬ 
sentative has a right to retain the receipt of the rents as long as his debt 
is not fully paid off. There is even no hypothecation of the lands and there 
being no grant of the lands or of any estate in them, the question is, had 
defendant No. 3 any power to grant a melkanom to the plaintiff, and thus 
enable him to evict the tenant in possession and to substitute a new 
tenant? It is contended by the appellant (plaintiff) that the effect of the 
document of 916 (A. D. 1741) was that Chitambaram was thereby made 
mortgagee in possession. If such was the effect of the document, then 
apparently respondent No. 3 would have had power to grant the mel¬ 
kanom to the plaintiff. In two cases decided by the High Court on 
second appeal, the samudayam, claiming under the document of 916, (A. 
D. 1741) was treated as mortgagee in possession. But it is necessary to 
state shortly the facts of each case and see what was really intended to be 
decided. 

The first case was Muppil Nayar v. Shathanatha Patter (l). There 
two of the Uralers were plaintiffs and stated a lemise in 102b to two per¬ 
sons, defendants, of certain lands (not those now sought possession of, but 
others) and to recover rent and possession of the lands. Defendants Nos. 

1 and 2 in that suit were the tenants. Defendant No. 5 there was the son 
of Narayana representing the interest in the document of 916 (A.D. 1741). 
Defendants Nos. 1 and 2 set up title under Chitambaram. Defendant No. 5 
set up a title as the mortgagee under the document of 916 (A. D. 1741). 
The Munsif having held that Chitambaram was only entitled to recover 
the rents, made a decree for payment of rent to defendant No. 5, samu¬ 
dayam, and for possession to be given to the plaintiff and defendant No. 5 
jointly. On appeal the District Judge on the 23rd of August 1880 dis¬ 
missed the suit holding that Chitambaram was entitled to continue in the 
receipt of rents until his debt was paid. In Muppil Nayar v. Shathanatha 
Patter (1) this Court [305] in giving judgment said that the position of 
defendant No. 5, as proprietary samudayam, did not oust the right of the 
Uralers to redeem the kanom demise to defendants Nos. 1 and 2 in that 
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1891 suifc but that defendant No. 5 is found to be mortgagee in possession 
Makch 13. under the document of 916 (A. D. 1741), and the plaintiffs, Uralers, would 
t not be entitled until that mortgage was redeemed to grant tenancies or 

„FULL mortgages with possession on the same properties and added :—Defendant 

BENCH. No. 5 as mortgagee in possession would be alone entitled to exercise the 
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right o: a landlord upon the property. On this ground they say the con¬ 
tention raised is unsound. The appeal was dismissed. 

It may be questioned whether this Court was right in deciding that 
Chita mbaram had been found to be mortgagee in possession or that he was 
so in aw or fact. It is also open to question whether such decision was 
necessary in the case as Chitambaram was clearly entitled to retain pos¬ 
session until his debt was paid. 

The next case is Muppil Nayar v. Shathanatha Patter{ 1). In that case, 
original suit No. 47 of 1884, two Uralers of the devasom sued defendant 
No. 3 in this case and two others of his family for an account of the receipt 
of rents under the document of 916 (A.D. 1741). The defendants then set 
up the decision in Muppil Nayar v. Shathanatha Patter (2) that they were 
mortgagees in possession and that this debt was not paid and they were 
entitled to retain possession until paid. The Subodinate Judge and District 
Judge on appeal dismissed the suit on the ground that though the plaintiffs 
were entitled to redeem, thev should have sued for that relief and not 

•* j 

merely for account and injunction. Both Courts treated the document of 
916 (A.D. 1741) as a mortgage, probably acting on the judgment in Muppil 
Nayar v. Shathanatha Patter (2). In Muppil Nayar v. Shathanatha 
Patter (l), the Court gave judgment as follows, 5th August 1886:— 

“ The main ground of contention is that the District Judge has 
treated the matter as res judicata that defendants are mortgagees in 
“ possession and that such is not the case. The plaintiffs say that no 
“ mortgage was created by Exhibit I and that defendants are not mort- 
“ gagees in possession, but agents bound to render an account of their 
“ trust. 

[306] “ We do not find that the District Judge has treated the matter 
“ as res judicata , but he has found as a fact upon the evidence that defend- 
" ants are mortgagees in possession and this we think he was entitled to 
“do. On reading the judgments of the District Munsif and District 
“ Judge which gave rise to Muppil Nayar v. Shathanatha Patter (l), we 
“ find that it was never reallv denied by the plaintiffs that defendant No. 5 
“ was mortgagee in possession. On the contrary they brought evidence 
“ to shew that the mortgage amount had been satisfied and that defend- 
“ ant No. 5 had resigned the samudayamship and his rights under Exhibit 
“ I, supporting these pleas by documents which the Court found to be 
“ forgeries. It is not open to them now to come into Court and say 
“ defendants are merely agents bound to render accounts of their trust, 
“ tracing back defendants’ title to Exhibit I. 

“ We think the decision of the Courts below was right and dismiss 
“ this second appeal with costs.” 

In this judgment also it is open to question whether this Court was 
right in deciding that the Judge found the defendants are mortgagees in 
possession, and if he did, whether this Court was right in holding that 
the District Judge was entitled so to do, and likewise it may be doubted 
whether such decision was necessary on the facts, as it was clear that the 


(1) Second Appeal No. 239 of 1886. unreported. 

(2) 8econd Appeal No. 816 of 1880, unreported. 
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Uralers were not entitled to sustain the suit for aooount alone without 
offering to redeem. 

In neither of the above cases does it appear that the attention < f f his 
Court was brought to another decision of this Court in Satta Nathan 
Patter v. Kunhunni (1), dated 7th March 1873. That was an appeal in 
original suit No. 131 of 1872, in which the plaintiff therein stated that 
his deceased brother, Chitambaram, demised to certain of the defendants 
on kanom certain lands, that the samudayamship was hereditary in the 
family, and that he had managed the business and he sued to recover 
rents and possession of the lands demised. The tenant, defendant, denied 
the plaintiff’s right to eject upon the ground that the original document 
only constituted Chitambaram a collector of the rents. Both the Lower 
Courts decided on the terms of the document of 916 (A. D. 1741), that 
the plaintiff, the successor of Chitambaram, was not [307] entitled to 
evict a tenant, but was only entitled to recover the rent. The plaintiff in 
that suit appealed to this Court in Satta Nathan Patter v. Kunhunni (1), 
but that appeal was dismissed on the 7th of March 1873. 

The question for the Full Bench is whether respondent No. 3 the 
Bamudayam, had power, under the instrument of 916 (A. D. 1741), to 
create the alleged melkacom of the 2nd July 1885 sued on in this suit. 

This case having come on for hearing before a Full Bench (The 
Honorable Mr. Justice Muttusami Aiyar, the Honorable Mr. Justice 
Parker and the Honorable Mr. Justice Wilkinson) the Court delivered 
judgment as follows :— 
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JUDGMENT. 

The question for the Full Bench is whether the third respondent, the 
Bamudayam of Pubhukulangarai devasom, had power under the instrument 
of 916 or A.D. 1741 to create the melkanom of the 2nd July 1885 upon 
which this suit was brought. The appellant (plaintiff) sued to recover 
from the first and second respondents ten items of lands together with 
arrears of rent. The lands in question belong to a Hindu temple called 
Puthukulangarai Bhagavathi devasom in the Nedunganad taluk of South 
Malabar. In 1741 the Uralers or trustees of the institution executed in 
favour of the third respondent’s predecessor, a “ teet ” or document in 
respect of devasom properties and their management, and in July 1885 
the third respondent granted a melkanom to the appellant. The first and 
second defendants are the parties in possession of the iands in dispute 
which have been demised to them on kanom on behalf of the devasom. 
Unless the document of 1741 created a mortgage with possession, the 
third respondent, it is conceded, would not be competent to grant a 
melkanom which always pre-supposes a kanom. The point therefore for 
consideration is whether the document of 1741 created a kanom or a 
mortgage with possession. It is in these terms :— 

“Teet granted by the Uralers to Chitambara Patter: You are 
appointed samudayam of PuthukulaDgarai devasom and we have received 
from you a kanom of 18,000 fanams on the devasom properties. From 
the gross rent of 2,850 paras of paddy due to the devasom, you 
are to appropriate 1,800 paras to [3083 interest on the money due to 
you and after deducting the amount and 400 paras of paddy allowed to 
tenants for interest on their kanom amount, 8,000 fanams, you are to 


(1) Second Appeal No. 806 of 1872, unreported. 
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defray the expenses of the devasom with the remainder and ked^ 
accounts.” •' 

The document is not framed like an ordinary kanom document and 
there are no words of demise on kanom and there is no indication of any 
intention to transfer property or right of possession. It refers first to 
Cbitambara Patter’s appointment as samudayam, and as such it was bis 
duty to collect the rent due, to the devasom. to pay such charges as the 
Uralers might direct him to pay, to appropriate the balance to the require: 
ments of the devasom and to keep accounts. The document proceeds to 
authorise him only to do, those things which a samudayam may do and is 
bound to do. , It refers next to receipt of a kanom of 18,000 fanams on 
devasom properties and thereby certainly shows an intention to create a 
charge fp^ the, amount in favour of the samudayam. But the word kanom 
signifies, in its primary sense, only an advance made to a proprietor of 
land as security for rent or patom, and it is only when the context shows 
that it is used as a word of tenure in connection with demise of land, that 
it is accepted, according to local usage to denote, in its secondary sense, an 
intention to create a mortgage with possession at least for a term of twelve 
years. The material words in the document are “ received a kanom of 
18,000 fanams on devasom properties” and they do not show that the 
term kanom is used as a word of tenure. The document does not 
authorise the samudayam to grant, renew or redeem kanoms or to eject 
.tenants in his .own right, nor does it attach to the transaction any other 
recognised incident of a demise on kanom. 

A samudayam may become a creditor of the devasom and his debt 
may also be secured on devasom properties. If the loan were subsequent 
to his appointment as samudayam, his right to collect rent, and even his 
possession as samudayam, could not be referred to his position as creditor 
so as to improve it into that of a mortgagee with possession. In the absence, 
then, of a clear indication of an intention to grant a kanom, it could make 
no difference that the loan and the appointment as samudayam were 
simultaneous, the test being always the true intention of the parties so far 
as it could be ascertained from the language of the instrument and the 
nature of its provisions. 

[309] Apart from his interest as samudayam, the only beneficial 
interest which Cbitambara Patter acquired by virtue of his loan consisted 
in its being charged on devasom properties and in the constitution of the 
rent which he was required to collect as samudayam into a fund from 
which he might pay himself the interest accruing due every year on the 
money lent by him. This may place the Uralers under an obligation to 
repay tbe debt before determining Chitambara Patter’s power to collect the 
rent due to the devasom ; but it is by no means sufficient to create between 
them the legal relation of mortgagor and mortgagee with possession. , } 

In connection with the interpretation of ancient documents, it is 
usual to look at the conduct of the parties concerned under them when 
\ there was no disagreement between them. In this view it is not unim¬ 
portant to refer to the allusion made by the Subordinate Judge to both 
the Uralers g,nd the samudayam having jointly instituted a suit, so early as 
1839, to ejedt a tenant. 

As, to the observations of the Court in the second appeals men¬ 
tioned in the Order o£ Reference, the decision in Satta Nathan Patter V, 
'Kunhuhni (1) is in accordance with the construction which we put on 

(1) Second Appeal No» 806 of 1872, unrepototed. 
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the document of 1741. In that case both the Lower Courts held that 1891 
on the terms of that document, the successor of Chitambaram was not March is. 
entitled to ejecta tenant, but was only entitled to collect the rent, — 
and the High Court affirming their decisions, dismissed the second Full 
appeal. Bench. 

As to Muppil Nayar v. Shathanatha Patter (1) it arose from a suit hm” ant 
instituted by two of the Uralers to recover rent from certain tenants aDd (P » 

possession of the devasom land cultivated by them. The ground of claim ' ” 

was that as Uralers, they were entitled to collect rent and to eject ten¬ 
ants on behalf of the devasom. The Court of first instance held that 
under the document of 1/41, the right to collect rent vested exclusively 
in Chitambara Patter and his successors, whilst the right to eject tenants 
vested joint.y in the Uralers and Chitambara Patter. The Lower Appel¬ 
late Court placed the same construction on the document adding, however, 
that equity would certainly require that before the samudayam [310] 
was ousted from his office, be should be repaid the advance made by 
him. But on second appeal, this Court: observed that defendant No. 5 
(samudayam) was found to be a mortgagee with possession under the docu¬ 
ment of 1741, and that he alone would be entitled as mortgagee in posses¬ 
sion to exercise the right of a landlord and on that ground it dismissed the 
second appeal. In his judgment the District Judge referred to the suit of 
1872 and adverting to the decision therein that the samudayam could not 
himself eject the tenants of the devasom under the documeut of 1741, 
remarked that it did nob follow that the Uralers alone had that right. The 
remarks of this Court which adopted the finding of the District Judge 
went beyond its scope in describing the samudayam as a mortgagee in 
possession with the right of a landlord over the devasom property. The 
District Judge, as far as it can be gathered from his judgment, only found 
that the status of Chitambara Patter’s successor was substantially that of 
a samudayam with power as such to collect rent united to an equitable 
claim to be repaid his advance before that power was taken away from 
him. Nor was it necessary to say more for the requirements of that case. 

As regards Muppil Nayar v. Shathanatha Patter (2) it arose from a 
suit instituted by two of the Uralers against Chitambaram’s successor 
for an account of receipt of rents under the document of 1741 and for an 
injunction restraining the defendant from further interference with the 
management of devasom property. Tbe suit was dismissed by tbe High 
Court and by the Lower Courts on the ground that as the Uralers 
were entitled to redeem, they should have sued for redemption and not 
simply for an account and for an injunction. The contention in the 
High Court was that the District Judge treated the matter as res 
judicata , that the then defendants, Chitambaram’s representatives, were 
mortgagees in possession whilst in reality they were mere samudayama 
bound to render an account to Uralers, and not mortgagees in possession 
under the document of 1741. This Court overruled the contention 
on three grounds, viz., (1) that the District Judge did not treat the 
matter as res judicata ; (2) that he found as a fact upon the evidence 
that the defendants were mortgagees in possession, [311] and (3) that 
after bringing evidence to show, in the suit which gave rise to Muppil 
Nayar v. Shathanatha Patter (1), that the mortgage had been satis¬ 
fied, that defendant No. * 5, Ohitambaram’s legal representative, had 

(1) Second Appeal No. 816 of 1880, unreported. 

(3) Second Appeal No. 239 of 1886, uoreported. 
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1891 resigned his samudayamship and bis rights under the document of 1741, 
March 13. and after supporting those pleas by documents which were found to 

- be forgeries, it was not open to the Uraler9 to come into Court and say 

FULL again that the then defendants were merely agents bound to render 
BENCH, accounts of their trust, tracing back their title to Exhibit I (the document 
— of 1741). Now, none of the three grounds touches the question of con- 
14 M. 301 g t rac tj on w hicb is at present under our consideration ; indeed no opinion 
was expressed upon it in that case. As regards the first, this Court only 
held that the matter was not declared to be res judicata by reason of the 
decision in Muppil Nayar v. Shathanatha Patter (1), and as to the third 
ground, it decided in substance that after the false averments referred to, 
the Uralers were not at liberty to get behind the prior decision and insist 
on the liability to account without repaying the amount advanced. 
With reference to the second ground, the finding of the District Judge was 
arrived at in advertence to the observations of the High Court in Muppil 
Nayar v. Shathanatha Patter (1) which, as already stated, went beyond the 
scope of the District Court’s finding which it was intended to adopt in 
second appeal. As cone of the prior decisions has the force of res judicata 
or is conclusive on the question of construction, we consider that the ques¬ 
tion referred for our opinion must be answered in the negative. 

[This second appeal having come on for final disposal, the Court 
held melkanom to b6 invalid and dismissed this second appeal with 
costs.] 
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Raman and another ( Plaintiffs ), Appellants v. SHATHANATHAN 

and others ( Defendants ), Respondents .* 

[26th and 27th August, 1890.] 

Civil Procedure Code, Section 13-Re? judicata— Limitation — Creditor of a devasom 
;placed in possession as samudayam. 

In a suit brought by the Uralers of a devasom in Malabar to recover certain 
land in tbe possession of the defendant, it appeared that the defendant held 
an instrument, dated 1741, whereby bis predecessor in title was appointed 
samudayam and was authorized to appropriate part of the rents of the devasom 
properties to the interest on a loan made by him to the Uralers. Two of these 
Uralers bad brought a previous suit against the defendant for an account of the 
rents received by him and for an injunction : that suit was dismissed on secon 
appeal when the High Court described the defendant as a mortgagee in possession, 
but tbe question whether or not he was a mortgagee with or without possession 
was not then directly and substantially in issue: 

Held, (l) that the status of the defendant was not res judicata, by reason of the 
judgment in the previous suit; 

(*2) that tbe Court having held, following Krishnan v. Veloo (2), that 
the defendant was not a mortgagee in possession under the instrument of 174 , 
the suit was not barred by limitation. 

[R., 44 P.R. 1908 ] 

Appeal against the decree of V. P. ae Rozario, Subordinate Judge 
of South Malabar, in original suit No. 33 of 1887. 

* Appeal No. 14 of 1889. 

(1) Second Appeal No. 816 of 1880, unreported. 
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The plaintiff sued to recover, on behalf of himself and the defendant 
No. 52, as Uralers of the Puthukulangara Bhagavati devasom, certain 
lands the property of the devasom. He alleged that in M.E. 916 
(A»D. 1741 j the ancestors of plaintiffs and defendant No. 52 received 
from Ghidambara Patter, the ancestor of the defendants Nos. 1 and 
2, 18,000 fanams, that they appointed the said Chidambara Patter samu- 
dayam of the aforesaid devasom, with power to collect rents and pay him¬ 
self interest on the advance, that the said Chidambara Patter was anpoint- 
ed to perform the devasom ceremonies, and to keeD aod render accounts, 
that accounts were actually rendered up to M.E. 1012 (A.D. 1837), but 
that, the affairs of tbe devasom being no longer [313] properly managed, 
and the defendants refusing to render accounts, the plaintiffs were 
entitled to recover the property. 

Defendant No. 1, amongst other defences, pleaded that the suit was 
barred by limitation, he being not only a samudayam but also a mortgagee 
under an instrument executed by the Uralers in favour of his predecessor 

in 1741. 

The terms of this instrument of 1741, the construction of which was 
in question in Krishnan v. Vcloo (1) were as follows:— 

“ You are appointed samudayam of Puthukulangara devasom, and 
we have received from you a kauom of 18,000 fanams on the devasom 
properties. You are to appropriate from the rents 18,000 paras for 
interest on the money due to you, and after deducting the amount and 
“ the interest of 400 paras allowed to tenants for their kanom amount 
“ (8,000 fanams from) tbe gross rent of 2,850 paras of paddy due to the 
“ devasom with the balance defray the expenses of the devasom and keep 
the accounts.” 

It was also contended for the defendant that this status as mort¬ 
gagee in possession was res judicata , by reason of tbe judgment of tbe High 
Court in Muppil Naiyar v. Sathanatha Patter (2), in which he was so de¬ 
scribed. In that case two of the Uralers sued bim for an account 
of rents received by bim under the document of 1741 and for an 
injunction restraining him from further interference with the management 
of the devasom properties: that suit was dismissed, no opinion being 
•expressed as to the construction of the abovementioned document. 

The other defendants were iu possession of the land as tenants. 

Tae Subordinate Judge dismissed the suit holding that it was barred 
by limitation. The portion of his judgment, which is material in this 
•connection, was as follows :— 

“ If this be treated as a suit falling under Article 148 of the second 
“ schedule of the Limitation Act ‘ against a mortgagee to redeem or to 
** recover possession of immoveable property mortgaged the suit is barred 
" by Limitation as more than 60 years have elapsed since the date of the 
mortgage and there has been no written acknowledgment of the mortgage 
within this period. But it is contended that the mortgagee is also a 
samudayam or [314] ageot, and that the suit therefore is really a suit 
“ by the Uralers of temple to recover the temple property from their agent 
who holds a mortgage on the property, that such a suit falls under Article 
“ 144 of the Limitation Act *" for possession of immoveable property or 
any interest thereon not hereby otherwise specially provided for,’and 
time begins to run when the possession of the defendant became adverse 
4 ‘ tp the plaintiff, and that the possession of the agent with a subsisting 

(1) See 14 M. 301. <2) 8 - A> No 239 of reported. 
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14 lien on the property was not hostile as long as the lien lasted and became 
“ hostile only when the amount of the lien was tendered and refused at 
“ the time of the suit, that to treat first defendant as a mere mortgagee is to 
“ignore his liabilities as samudayam, that as mortgagee, he is not liable 
“ to surrender, 60 years having elapsed, as samudayam he is bound tb 
“ surrender though twice 60 years and more have elapsed, that the samu- 
“ dayamship has not become merged or absorbed by the mortgage, that 
“ Article 148 of the Limitation Act therefore does not apply to this suit 
“ against defendant who is not merely a mortgagee but is also a samuda- 
“ yam, and that, as there is no special provision in the Limitation Act for 
“ a suit for recovery of immoveable property from a defendant who is a 
“ mortgagee as well as an agent, Article 144 applies and the suit is not 
“ barred. 

I am unable to assent to this argument; first defendant is a samu- 
“ dayam who holds a kanom on thedevasom property. If there were no 
“ bar by Limitation his liability to surrender in either capacity or both 
“ would be undoubted. But by the laches of the Uralers and the opera- 
“ tion of the statute first defendant’s liability to surrender the properties 
“ which be held on mortgage ceased long ago. I can see no reason for 
“ saying that the fact that first defendant is a samudayam deprives 
him of his full rights as mortgagee. He is in the same position as 
“ any other mortgagee of devasom property who has been in possession for 
more than 60 years. I am of opinion that plaintiff’s claim to recover 
“ the devasom properties is barred. If plaintiff’s claim to recover the 
“ property is barred, his claim to recover the income is equally barred. 
On the well known maxim, that the accessory follows the principal.., 

The plaintiff preferred this appeal. 

Sankaran Nayar, for appellants. 

Bhashyavi Ayyanqo.r and Sundara Ayyar , for respondents. 


JUDGMENT. 

[315] It is argued for the appellant that the suit is not barred by 
Limitation as found by the Subordinate Judge, and that Exhibit I did not 
create a mortgage with possession. In this connection our attention 19 
also drawn to the decision of the Full Bench of this Court in Krishnan 
v. Veloo (1J. 

As regards the construction of Exhibit I we follow the decision of the 
Full Bench and hold that it did nob create the relation of mortgagor and 
mortgagee with possession. Although the present plaintiffs—the Uralers 1 
were nob parties to that case, the reasons assigned in support of the opinion 
apply with equal force to the present case. The intention of Exhibit 1 
clearly was, while appointing the first and second defendant’s graodfatheP 
as samudayi and authorizing him as such samudayi to collect the rent due 
to the devasom, to permit him to pay himself the interest due on the 
money borrowed from him. Under these circumstances no question oi 
Limitation arises. Compare judgment of Morgan, C.J., in Valia Tambu- 
ratti v. Vira Rayan{ 2). 

It is contended for the respondents that it has been decided in MuppH 
Nayar v. Sathanatha Patter (3) that first and second defendants are mort¬ 
gagees with possession, and that consequently the question of construction 
is res judicata. This point was considered both by the Division Bench 
and Full Bench in the case above referred to and it was held that tho 


(1) See 14 M. 301. 


(2) 1 M. 228. 
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(3) S. A. No. 239 of 18861 unreported. 
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matter- direotly and substantially in issue in the former suit was merely 
whether, on the facts there found, the then plaintiffs were entitled to 
6]eot defendants and ask for an account, without offering to pay the 
money due to the latter, and not whether they were mortgagees with or 
without possession. It was not then disputed that defendants Nos. 1 
and 2 were samudayis. Their contention was that they were not mere 
samudayis, but that they also had a kanom right. It could not have 
been intended by the decision in that case to determine the status of 
samudayis, but only to concede to them the right of continuing to apply 
a portion of the rent received by them as such in payment of the amount 
due to them. See also Parthasnradi v. Chinnakrishna (1). We find 
therefore that the suit is not barred by Limitation. 

As regards the account to be taken between the parties we have not 
been referred to any evidence which would justify U9 in [316] disturbing 
the Subordinate Judge’s finding on the 12th and 15th issues. The omis¬ 
sion of the plaintiffs for so long a period to ask for an account supports 
the Subordinate Judge’s finding. 

We set aside the Lower Courts’ decree and direct that on payment 
by plaintiffs to defendants Nos. 1 and 2 of the sum of Rs. 5,142-13-9, the 
latter do surrender the plaint property. We modify the Lower Courts’ 
decree as above and confirm it in other respects except as to costs. 

Under the circumstances of the case each party is directed to bear 
his own costs throughout. 


1890 

AUG. 27. 

Appel¬ 

late 

Civil. 

14 M, 312. 


14 M. 316 = 1 M.L.J. 85. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 


VENKATACHARYULU ( Plaintiff ), Appellant V. RANGACHARYULU 
AND ANOTHER ( Defendants), Respondents .* [16th October and 

18th November, 1890.] 


Hindu Law — Marriage—A Brahman bride given in marriage by her mother without 
her father's consent , 

A Vaisbnava Brahman girl was given to the plaintiS in marriage by her mother 
without the consent of her father who subsequently repudiated tbe marriage. 
It appeared that the mother falsely informed the Brahman, who solemnized the 
marriage, that the father had consented to it. 

Held, that the plaintiff was entitled to a declaration that the marriage was valid 
and to an injunction restraining tbe parents from marrying the bride to any one 
. ' ' else. 

tR., 19 A. 515 (516) ; 35 A, 265 (269) = 11 A.L.J. 272 = 18 Ind. Cas. 927; 22 B. 812 
(817); 35 M. 728 (733) = 11 Ind. Cas. 570 (573) = 21 M.L.J. 600=10M.L.T. 57 = 
(1911) 2 M.W.N. 285 (289); 15 C. P.L-R. 46 (48); 24 P.R. 1897.] 



SECOND appeal against the decree of G. T. Mackenzie, District 
Judge of Kistna, in appeal suit No. 169 of 1889, reversing the decree 
of’M. Ramayya, District Munsif of Bapatla, in original suit No. 376 of 
1888. 

The plaintiff alleged that tbe defendants’ daughter was his wife and 
fitted for an injunction restraining the defendants from marrying her to 

Any one else. 


Second Appeal No. 1596 of 1889. 
(1) 5 M. 304. 
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1890 The parties to this suit were Vaishnava Brahmans, and it appeared 

Nov. is. that defendant No. 2, who was the wife of defendant No. 1, had, without 
— her husband’s permission, bestowed their daughter in marriage on the 

Appel- plaintiff ; the marriage ceremony [317] was duly performed in a temple, 
LATE the Brahman who officiated having been falsely informed by the mother 
Civil that the father had consented to the marriage. The father since repudiated 

- the marriage. It was found that the mother acted bona fide in the interest 

14 M. 316= of her daughter and as her natural guardian desiring to provide her with 
1 M L.J. 83. a suitable husband. 

The District Munsif passed a decree for the plaintiff as follows :— 

“ This Court doth hereby order and decree that plaintiff is not 
“ entitled to have the present custody of his legally-married wife, the 
minor Venkatarangamma, till she attains her puberty ; that she must 
“ now be under the charge and care of her parents, the defendants ; that 
“ defendants be restrained from re-marrying her to any other person; 
“ and that each party do bear his or their own costs.” 

This decree was reversed on appeal by the District Judge who held 
that the marriage was void as being fraudulent by reason of the false 
statement made by the mother to the officiating Brahman. 

The plaintiff preferred this second appeal. 

Pattabhirama Ayyar, for appellant. 

Mr. Ramasami Raju and Krishnasami Ayyar , for respondents. 

JUDGMENT. 


This is a second appeal from the decree of the District Judge of Kistna 
who dismissed the appellant’s suit for an injunction restraining the res¬ 
pondents from marrying their daughter Venkatarangamma to any one else. 
The second resnondent is the first respondent’s wife, and their daughter 
Venkatarangamma is a child aged now nine years. In June 1884 the 
mother bestowed the girl in marriage on the appellant and the marriage 
ceremony was duly solemnized iu Narasimhasvami temple at Mangalagin. 
The father, however, was nob present during the marriage nor had the 
mother his permission to marry their daughter to the appellant. There 
was an averment in his plaint that such permission was granted, but 
both the Lower Courts have found that it is not proved. There was also 
some evidence in the case to show that the father was present when 
the girl first proceeded to the appellant’s house after the marriage and 


what is commonly known as the grihapravesam ceremony was per - 
formed, but the District Munsif discredited the evidence and the 
Judge apparently concurred in his opinion. The respondents [318] reside 
in the village of Srirangapuram and it appears that the father went 
on a visit to his disciples about June 1884 when the mother took 
the child to Mangalagiri and there married her to the appellant as 
stated above. The District Munsif considered that she acted as she did 
because she was probably not willing that the girl should be married to the 
boy named by her father’s mother and that the appellant was a more suit¬ 
able husband, and on this ground, he was of opinion that the marriage 
was not fraudulent. But the Judge referred to the evidence that the 
mother represented falsely to the officiating Brahmau at MaDgalagiri that 
she had her husband’s permission and concluded from it that the marriage 
was a fraud upon the father. Upon these facts the question arising for 
decision is whether the marriage is one which ought to be recognized 


under the Hindu Law. 
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There can be no doubt- that a Hindu marriage is a religious ceremony. 
According fco all the texts it is a samskaram or saorament, the only one 
prescribed for a woman and one of the principal religious rites prescribed 
for purification of the soul. It is biuding for life because the marriage 
rite completed by saptapadi or the walking of seven steps before the 
consecrated fire creates a religious tie, aud a religious tie, when once 
created, cannot be untied. It is not a mere contract in which a consent¬ 
ing mind is indispensable. The person married may be a minor or even 
of unsound mind, and yet, if the marriage rite is duly solemnized, there is 
a valid marriage. 

In Swidaramayya v. Bapirazu (1) a Divisional Bench of this Court 
observed :—"The Subordinate Judge has found that the marriage was valid 
u according to the rites of the class to which the parties belonged, and 
though it is urged before us that theasura form of marriage is forbidden, 

. we are referred to no authority for holding that a marriage once perform¬ 
ed can be set aside on the ground that there was a contract to pay a 
price for the girl.” It was also held by the High Courts at Calcutta and 
Bombay that when the marriage rice was duly solemnized and there was 
no fraud or force, the doctrine of factum valet applied and the marriage 
was irrevocable— Brindabun Chandra Kimnokar v. Chundra Kurmokar (2) 
and Khushalchand Lalchand v. Bai Mani (3). 

[319] That such is the Hindu Law is not denied for the respondents. 
It is indeed conceded for them that the marriage in the case before us 
could not be annulled if the girl were given away either by her father or 
with his consent, and the substantial question then for determination is 
whether a gift of the bride by the father or her proper legal guardian is of 
the essence of a Hindu marriage as a religious ceremony. 

As a religious ceremony it becomes complete when the saptapadi is 
performed, and there are several Smrutis to that effect. 

Manu says :— 

“ The relation of wife is created by the texts pronounced when the 
“ girl is taken by the hand. Be it known that those texts end, accord- 
“ ing to the learned, with the texts prescribed for walking seven steps "{a). 

Vasishta says :— 

"Inconnection with the formation of the relation of husband and wife, 

“ agreement is first prescribed Then taking by the hand is prescribed. 

It is said thac mere agreement is defective, and that of the two, taking 
by the hand is indispensable.” 

Yama says :— 

" Not by the pouring of water nor by the words of gift is the rela¬ 
tion of husband and wife formed, but it is formed by the rite of taking 
“the bride by the hand and when they walk together the seventh step.” 

We may here mention that the marriage ritual prescribed for Brah¬ 
mans and now in general use amongst them is what is known as the 
Brahma marriage, and this is the form customarily adopted even where 
tbe father accepts a price for the girl and the marriage is in substance of the 
aeura ” kind. The ritual, so far as it extends to saptapadi, may be divided 
into three parts—(1) the vagdanam or the promise to give ; (2) the actual 

(l) Second Appeal No. 666 of 1889, unreported. (2) 12 C. 140, (3) 11 B. 247. 

(a) See Chap- VIII, 229. 
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gift of the bride or kanyakadanam, and (3) tbe marriage rite which com¬ 
mences with taking the bride by the band (panigrahanam) and ends with 
the seventh step taken around the consecrated fire (saptapadi). For our 
present purpose the vagdanam and the kanyakadanam [320] may be 
treated as forming one essential part and the marriage rite as the other. 
It must he remembered that the ritual is prescribed for a minor or a child, 

_ for, according to Hindu Law and custom, a Brahman girl must be mar- 

14 M. 316 - r ied before she attains her maturity, and, therefore, at a time when she is 
1 MLJ. 83. n ot in a position to choose a suitable husband for herself. Two principles, 

therefore, form together the groundwork of the marriage ceremony— 
(1) a natural or legal guardian acting in the interest'of the girl with due 
regard to her welfare should choose a suitable husband for her, and (2) 
the choice should be consecrated by tbe marriage rite and thereby un¬ 
alterably fixed. 

Hence, two propositions of law may be taken to be established beyond 
controversy, viz., (1) where there is a gift by a legal guardian and the 
marriage rite is dufv solemnized, the marriage is irrevocable, and (2) where 
the girl is abducted by fraud or force and married, and there is no gift 
either by a natural or legal guardian there is a fraud upon the policy of the 
religious ceremonv and there is therefore no valid religious ceremony. In 
support of the second proposition we may refer to the dictum of Norman, J., 
in Aunjona Dasi v. Prahlad Chandra Ghose (1). In that case the 
plaintiff, the mother of the girl, sought to set aside her marriage alleging 
that when the girl visited her sister and was staying with her, the defen¬ 
dant, the sister’s husband, forcibly carried the girl away from bis house 
aDd married her without the mother’s consent and without gift from any 
one. It may also be suggested in support of the dictum that what the 
public law stigmatizes as a crime cannot be accepted as the source of a 
legal relation. The third proposition of law which is material to tbe case 
before us is that when the mother of the girl acting as her natural guar¬ 
dian in view to her welfare and without fraud or force gives away the girl 
in marriage and the marriage rite is duly solemnized, the marriage is not 
to be set aside. This view is supported by authority and is sound in 
principle. As authority in its favour we may refer to several decided cases. 
The first case is that of Bai Ruliyat v. Jeychand Rewal { 2). In that case 
the marriage was contracted by the mother irregularly without the consen 
of the father, but it was held that the marriage was duly solemnized with 
the ceremonies of vagdan and saptapadi and, therefore, nob liable to.be 
[321] set aside. It appears that the question was referred to the Sasfcries 
of Surat and of the Sudder Court and decided in accordance with their 
opinion. 

The second case is that Modhoosoodun Mookerjee v. Jadub Chunder 
Banerjee (3) decided in 1865. Tbe mother gave the girl in marriage during 
tbe father’s absence to an inferior Brahman on receipt of Rs-200 and the 
Courts relying on the Vyavasfcha of a Pandit declined to set aside ® 
marriage. Though the father was a Kulin Brahman, and had, as sue , 
numerous wives and the mother had a greater control over her children 
than is ordinarily the case, yet the ground of decision was that thoug 
the consent of the legal guardian should doubtless have been obtained, 
yet its absence would not invalidate a marriage otherwise unobjectionable. 


(1) 6 B.L.R. 243. 


(2) 1 Morley’s Digest, N. 8. 181. 
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The third case is that of Brindabun Chandra Kurmokar v. Chandra 
Kunnokar (1) decided in 1880 by the High Court at Calcutta. In that 
case the legal guardian was the paternal uncle aud it was admitted that he 
had a right to dispose of the girl in marriage in preference to the mother. 
A suit for the custody of the girl was pending and au injunction restrain¬ 
ing the mother from marrying the girl was also in force. Yet the mother 
gave awav the girl in marriage and the marriage mo was duly solemnized. 

° * _ _ . -1 y-i I TT 11 . . i. 4.t vifn hain0 r 11 V 
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gave awav the girl in marriage anu uuu ^ »“»**»* 77 , , 14 M 3 i 6== 

It was held by Norris aud Ghose, JJ.. that the marriage rite being duly * 
performed by the mother and natural guardian and there being no raud 1 M.L J. 
nor force, the doctrine of fact am valet prevailed and the absence of the 
legal guardian’s consent did not invalidate the marriage. 

The fourth case is that of Khmhalchand Lalchand v. Bai Mam (2) 
decided in 1886 by the Bombay High Court. In that case also the mo ler 
celebrated her daughter’s marriage without the fathers consent though a 
suit instituted by the father was pending and though an injunction issue 
bv the Court was in force. It appeared, however, that for about eight years 
prior to the marriage, the father had ceased to live with the mother and 
the daughter and neglected to take steps to see the girl married though 

she wa ® 11 7 ®ai’S old, that the tl f ^ 8U it rather to spite the 
marry the girl, and that the ™ irl> The [322 ] Court upheld the 
mother than in e> m . reviewing all the authorities bearing 

and12iSthal what is ordinarily called a father’s 

ft. ““•■!■ B) by tbl. Court 

. The nfth was nosition that a marriage once performed cannot 

It is an authority however, from the case before us in that the 

be set aside. }\ A f 6 S ' marriact0 approved of the then plaintiff as a 

father had P ll01 _ , disagreement between him and the mother 

husband for his daughter, the d.sa*iee ^ ^ ^ a price for the girl 

consisting m that the la P recognizes the principle that 

whilst the father demanded Rs. bOU. « ^ ^ much whether the 

what Courts of Justice 8 L guardian a t the marriage as whether 

the mother's attioa was "bona fide and substantially in the interests of the 


minor. 


> r - , writers prescribe the gift of the daughter 

Moreover, several Sm u at h er ’ s duty and not as his right. So 

in marriage before maturity th x ^ daughter in marriage before she 

Brabaspati enjoins the fath g fails fco do so, he is guilty of causing 
menstruate^i anddeclares hira guiltyof child murder, 

abortion. Narada and ^ “/punishment is prescribed in the next 

Samvarta declares that a disg SP^ ^ of tbe father. As regards 

world for this dereliction of V duly go i eran ; ze d is not liable to be 
the doctrine that a marnag , g & parfc ition ordained, once is a girl 

set aside, Narada says . • j g } ve * •» { a ). The author of 

given in marriage, a geC ond samskaram or marriage, for the 

the Smruti Chandnka forbi a legal relation is once consecrated 

kaliyug (6). The theory is D6 rmanently fixed. Hence 

and confirmed by mantra or Vedic text ,_ ; - 


‘(s'lBenond Appeal No. 566 of 1889. no, reported 


(2) 11 B. 247. 
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it is when a boy is invested with the sacrificial thread and consecrated 
by Vedic texts as belonging to his father’s gotram, he is not eligible for 
adoption into a different gotram. 

There is also another reason why, when the marriage rite is once duly 
solemnized, the marriage should not he set aside except on clear proof of 
fraud. The religious theory is that when an adoption or a marriage which 
is forbidden is consecrated by a [323] Vedic text and the religious 
ceremony is thereby defiled a servile state supervenes, and not that the 
prior status remains untainted. 


As regards adoption, the author of the Dattakamimansa says in 
Section IV, Sloka 40, “ Should one be adopted on whom the ceremouy of 
tonsure and other rites have been performed, a servile state ensues, not 
that of a son ” (see also Sloka 46) (a). It has however been held by this 
Court that when an adoption canuot be upheld owing to a legal defect, 
the adopted boy does not forfeit his status as son in his natural family, 
and in the same way, it might be held that when a marriage rite is set 
aside on the ground that it is forbidden by the very law which prescribes 
the rite, the girl’s prior legal status remains without taint, the rite being 
defiled and being inefficacious on that ground. But the religious theory 
mentioned above and the social difficulty which may arise from the 
marriage being set aside is a legitimate grouud for recognizing the doc¬ 
trine of factum valet except in cases of clear fraud or force when the 
religious ceremony may be presumed to be defiled by fraud upon its 
policy. 

Applying the foregoing principles to the case before us, we think the 
Judge is in error in setting aside the marriage on the ground that the 
mother falsely stated to the officiating Brahman that she had the father’s 
permission and thereby committed a fraud upon him. The Judge acted 
probably on the policy of Lord Hardwicke’s Act in England which was 
passed in a great measure to prevent the marriage of minors without the 
consent of their parents or guardians and which declares that the marriage 
of persons wilfully intermarried without license from a person having 
authority to grant the same (the grant of which is forbidden to minors 
without the consent of parents and guardians) is null and void. The 
officiating Brahman under Hindu Law is hired for the occasion and is not 
a person clothed with a statutory authority to be exercised subject to the 
guardian’s consent, and there i3 no analogy between the English Statute 
and the Hindu Law. Moreover, it has already been shown that the 
giving of a daughter in marriage is more a duty than a right, and in the 
case before us the District Muus'f has found that the mother acted bona 
fide in the interest of her daughter and as her natural guardian desiring 
to provide her with a suitable husband. This finding, from which 
[324] the District Judge does not apparently dissent, is, in our opinion, 
sufficient to validate the marriage. 

We may add that the mother is also among the legal guardians, 
although her place is after the paternal kinsmen, and it has been held that 
she is entitled to be consulted by the paternal kinsmen in the choice of a 
bridegroom. During the marriage ceremony the mother pours water into 
the father’s hand when be formally gives awav bis daughter in marriage. 
Thus, in religious theory, the gift of the girl is the joint act of both parents, 


(a) Stokes’s Hindu Law Books, p. 580, 
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and in this sense the mother’s position is higher than that of other legal 1890 
guardians. Nov. 18. 

We must reverse the decree of the District Judge and restore that of - 

the Distriot Munsif. The respondents must pay the appellant’s costs Appel- 

here and in the Lower Appellate Court. late 

_ Civil. 

14 M. 324 = 1 M L J. 529. 14 * 31«= 

APPELLATE CIVIL. m.L.J.83. 

Before Sir Arthur J. H. Collins, Kt.. Chief Justice, and 

Mr. Justice Handley. 


CHANDU (Plaintiff), Appellant v. KUNHAMED (Defendant No. 2), 
Respondent .* [16th February and 2nd April, 1891.] 


Civil Procedure Code, Section 13. explanation V—Res judicata —Suit for possession of 
a share in the property of a Muhammadan family. 


In a suit in 1882 between the members of a family following the Muham¬ 
madan law of inheritance, in which the plaintiffs sued as sharers for the recovery 
of their share in certain property, one of the defendants pleaded that a paramba, 
part of the property in dispute, was not subject to division, but this plea was 
unsuccessful, and a decree was passed for the plaintiffs. 

The present suit was brought by a mortgagee from one of the defendants in the 
former suit (who had been ex-parte) to recover his share of the above-mentioned 
paramba, the subject-matter of his mortgage ; the mortgagor was joined as 
defendant, among others, including the defendant who had raised the plea 
above stated. This plea was repeated by the same person : 

Held, (1) distinguishing Venkatarama v. Labai Meera (I.L.R., 13 Mad., 275), 
on the ground that the parties were governed by the Muhammadan law of in¬ 
heritance, that the suit was maintainable ; 

[3251 (2) that the claim that the paramba was not subject to division was 
res judicata by virtue of Civil Procedure Code, Section 13. explanation V. 


[Overruled 28 M. 457 ( 463 ) = 14 M.L.J. 404; N F., 1 S.L.R. 133 (139)-2 S.L.R. 49; 
1S L.R .142 (144) ; F., 15 M. 264 (266) ; 4 Ind. Cas. 812 (814) = U.B.R. (1909), 
II Qr., C.P.C., 21 ; Appr., 18 M. 164 (167)—4 M.L J. 282; R., 21 M. 373 

(383) 22 T.L.R. 270.] 


SECOND appeal against the decree of C. Gopalan Nayar, Subordinate 
Judge of North Malabar, in appeal suit No. 451 of 1889, reversing the 
decree of O. Chathu Nambiar, District Munsif of Nadapuram, in original 

suit No. 425 of 1888 , , , _ _ . 

Suit by the mortgagee of the share of defendant No. 1 in a paramba 

for possession of that share. ...... . , . .. 

The paramba in question had been the property of the father of defend¬ 
ant No. 1 and maternal great-grandfather of defendants Nos. 2 and 3. 
The defendants were governed by the Muhammadan law oi inheritance, 
bub the paramba had not been divided, and defendant No. 2 claimed that 
it was the separate property of his maternal grandmother and after her 
death that of his mother, and consequently that defendant No. 1 had 

no share in it. , , . ., „ 

• It appeared that defendant No. 2 had made these allegations by way 

of defence to original suit No. 521 of 1882 in which certain other persons 

sued as sharers for the possession of inter alia the paramba now in ques- 

tion, but it was then found that'the paramba was liable to be divided and 


* Second Appeal No. 529 of 1890. 
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1891 a decree was passed for the plaintiffs. Tbe first defendant in this suit was 
April 2. a defendant in that suit, but he was ex-parte in both. 

- The District Munsif passed a decree for the plaintiff, but this decree 

Appel- was reversed on appeal by tbe Subordinate Judge, who held on a consi- 
LATE deration of Parbati Churn Deb v. Ain-ud-deen (1), Bepin Behari Moduck 
CIVIL, v. Lai Mohan Ghattopadhya (2), Haridas Sanyal v. Pran Nath Sanyal (3), 

-' that the suit was in substance a suit for partition and accordingly not 

14 M. 324= maintainable in its present form. 

‘ 529 - The plaintiff preferred this second appeal. 

Sankaran Nayar , for appellant. 

Iiyra Nambiar , for respondent. 


JUDGMENT. 

As to the first quescion decided against the appellant by the Subor¬ 
dinate Court, whether the suit is maintainable, we think the Lower Appel¬ 
late Court was in error. The case appears to have been treated in the 
Lower Court as one of partition amongst members of a family govern¬ 
ed by Hindu law. But it was stated by tbe appellant’s vakil before 
us and not [326] denied on behalf of tbe respondent that defendants 
Nos. 1, 2 and 3 are governed by the Muhammadan law of succession, and 
that this is so further appears from the nature of the claim in the former 
suit, original suit No. 521 of 1882. This being so, the principle laid 
down in Venkatarama v. Meera Labai (4), and the cases there followed 
have no application to the present case. A sharer by Muhammadan law 
has a right to a specific share in each item of property left by the person 
from whom he inherits and can sue to recover that share from any person 
in possession of the property. No doubt there might be cases in which a 
Mubammadan sharer would not be allowed to sue for his share in a 
particular item of property when he could in the same suit sue for his 
share in the whole property of the person under whom he inherits. But 
that is on a different ground to avoid multiplicity of actions. In the 
present case no other persons but plaintiff, and his mortgagor, defendant 
No. 1, on the one side and defendants Nos. 2 and 3 on the other, have any 
interest in the paramba in dispute, and therefore a division of the properties 
as yet undivided between defendants Nos. 1, 2 and 3 and their co-sharers 
could nor. be made in this suit, the plaintiff having no concern with it. 
We think, therefore, the suit is not open to tbe objection that it relates 
to the first defendant’s share in one only of the properties inherited 
by him and his co-sharers from Kunhamed. On the merits, tbe 
second defendant’s contention in this case is that the paramba in dis¬ 
pute wa 3 not part of the property of Kunhamed divisible amongst the 
first defendant and his co-sharers, but was originally the separate property, 
called stridhanam with that misuse of Hindu Law terms common among 
Muhammadans on the West coast, of his the second defendant’s mater¬ 
nal grandmother and through her became the separate property of 
his mother on her marriage. He appears to have raised the same defence 
in original suit No. 521 of 1882 which was brought by other sharers 
for recovery of their shares in this paramba and other properties. 
An issue (the fifth) was raised in that suit whether this paramba was 
partible or not, and decided against present defendant No. 2 who was 
defendant No. 6 in that suit. In this judgment the Munsif observed :— 


(1) 7 C. 577. (2) 12 C. 209. (3) 12 C. 566. (4) 13 M. 275. 
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,4 ’The witnesses examined for the plaintiffs swear that the property No. 1891 
[327] 25 (the paramba now in dispute) in the plaint is in tho possession AruiL 2. 
of defendant No. 1. Defendant No. 0, who claims these properties ad- 
verseiv to the plaintiffs, has not offered any evidence I therefore find J 

the third to fifth issues for the plaintiffs.” There can be no doubt there- LA1K 

fore that the title now sot up by defondant No. 2 was decided against Civil. 
him in that suit, and the only question is, was it a judgment inter partes , ^ ^ ^ 

and therefore conclusive as between tho plaintiti and defendant No ^ i m L J 329. 

in this suit. Defendant No. 1 under whom tho plaintiff claims was 
party, first defendant, to the former suit, but he ws ex-parie ^and there- 
tore, the title of defendant No. 2 cannot be said to have been axt.vely 
contested between the present defendants Nos. 1 and 2 m that suit 
so as to bring the case within the decision in Venkoyya v. Narasamma (1). 

But the contest in that suit as to this particular param . a 
between the plaintiffs in that suit asserting that it was> proper^ w 
thev and present defendant No. 1 and their other co-shaieis were 
entitled to share, and present defendant No. 2 denying c le same an 

...... 

iff’s costs in this and the Lower Appellate Comb. 

14 M. 328 = 1 M.L.J. 171. 

[328] APPELLATE CIVIL. 

Before Mr. Justice Mutt mami Ayy ar and. Mr. Justice Weir. 

■RamaBHADRA and another (Plaintiffs), Appellants v. 

JAGANNATHA (Defendant), Respondent.^ 

[26th September and 7th October, loyUJ. 

no on Old—Res iudicata -Claim as to which judgment 
Civil Procedure Code , Sections 13, 2U , 214 R- judicata 

is silent -Mesne profits suosequent to suit. 

, nf a zemindari. the plaintiffs asked, inter aha, for 

-; si.“jssrS' 

-«• •“ - “ 

subsequent profits claimed in t epa decree and the plaintiffs preferred a 

....... »• 

above suit: concerned mesne profits accrued since 

Held, that the plaintiffs claim so tar judicata aa d the suit to that extent 

the decree ^ 

wasnotprec J Q ug (l22 ) ; R., 25 B. 115 (120); 

tOverruled., 15 M.L.J. 462 (465) (F B.), F- 3* ^ ' 

Disc., 21 A. 425 (435) (F.B.).] _ __ ____ 


Appeal No- 139 of 1889. 
™ (1) 11 M. 204. 


229 


14 Mad. 329 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1890 Appe AL against the deci-ee of J. Kelsall, District Judge of Vizagapatam,. 

Oct. 7. in original suit No. 37 of 1888 

Appel- Suit for mesne profits for the years 1883 1889 on the plaintiffs’ share 
of a zemindari. The facts of the case and the arguments adduced on 
LATE this appeal, which was preferred hy the plaintiffs, appear sufficiently for 
Civil, the purposes of this report from the following judgment. 

14 M.328= ^e Advocate-General 'Hon. Mr. Spring Branson), for appellants. 

1M L.J. 171 . ^ r - B rown aQ d P . Subramanya Ayyar, for respondent. 


JUDGMENT. 

The respondent is the Zemindar of Merangi, and the appellants 
are his paternal uncles. The latter brought a suit against the former 
in September 1883 for partition of the zemindari and obtained a 
decree in December 1885 from the District Court of Gan jam fora half-share 
in the estate. The Zemindar then appealed to the High Court, but the 
original decree was [329] confirmed in March 1888. At his instance an 
appeal to Her Majesty’s Privy Council from the decision of the High 
Court was admitted under Section 603 of the Code of Civil Procedure, 
and it is still pending. In February 1889 execution of the decree under 
appeal to the Privy Council was stayed as regards the partition of the 
zemindari upon security being given by the Zemindar for the appellants' 
share of two years’ mesne profits. 

The contest in the present suit is as to five years’ mesne profits claim¬ 
ed by the appellants from the date of the partition suit. In their plaint 
in that suit they asked for ten years’ past profits and for subsequent pro¬ 
fits, and the seventh issue recorded therein by the District Court was in 
these terms :— Are the plaintiffs entitled to mesne profits for ten years 
or for what period?” The District Court decreed mesue profits for three 
years prior to the suit, but said nothing in its judgment or decree about 
the subsequent profits claimed in the plaint. Though the appellants now 
before us objected to the decree of the District Court so far as it refused 
them their costs, they did not object to it in so far as it omitted to 
provide for subsequent mesne profits. On appeal the High Court dealt 
with the question of costs and said nothing about subsequent mesne 
profits. In December 1888 the appellants instituted the present suit to 
recover mesne profits for five years from 1883 to 1888, together with in¬ 
terest thereon, amounting on the whole, to Rs. 61,275 and with costs and 
subsequent interest. The plaint stated that the District Court “ made no 
adjudication ” in the partition suit in regard to mesne profits subsequent 
to the suit, and that the cause of action arose in respect of them on the 
14th December 1885 when that Court recognized their right to a half¬ 
share and decreed partition and possession of such share. 

The respondent resisted the claim on four grounds :— 

(i) that the mesne profits now claimed must be taken as having 

been refused by the decree in the partition suit within the 
meaning of Section 13, explanation 3, of the Code of Civil 
Procedure ; 

(ii) that in any case, no mesne profits for more than three years- 

prior to the present suit, could be awarded ; 

(iii) that no interest was due thereon; 

(iv) that the amounts paid to appellants and others for their main¬ 
tenance during the five years mentioned [330] in the plaint 
should be set off against the amounts claimed. 
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Thereupon the Judge recorded the following issues for determina¬ 
tion :— 

(i) “ Is it a fact that in the first suit the plaintiffs asked for profits 

that might nccrm subsequent to the institution of that suit ? 

Was that claim refused or not granted? If so, does that estop 

plaintiffs from now claiming them ? 

(ii) “ Is so much of the claim as relates to faslis 1293, 1294 and 

1295 barred by limitation ? 

(iii) Are plaintiffs entitled to interest on arrears? 

(iv) " What amounts have been paid to plaintiffs from estate funds 

in these five years ?" 

On the first issue the District Judge found that the claim to sub¬ 
sequent mesne profits was substantially and directly in issue in the parti¬ 
tion suit; that it was not granted, and, therefore, refused ; and that the 
present suit was barred. On the second issue, he held that Article 109 of 
the Second Schedule of the Limitation Act governed the case, and that, if 
the appellants were entitle i to mesne profits at all, they would be entitled 
to such profits only for three years before the suit. As regards the third 
issue, he was of opinion that reasonable interest should be allowed on 
arrears of mesne profits. As to the fourth issue, be did not consider it 
necessary to decide it and iu-the result, he dismissed the appellants suit 
with costs on the ground that it was barred by Section 13, explanation 3. 

Hence this appeal. 

The question which we have to determine is whether the appellants 
olaim must be taken to have been disallowed under explanation 3, Section 
13, Code of Civil Procedure, and, if so. to what extent. A second suit 
is clearly barred by Section 13 in respect of any matter directly and sub¬ 
stantially in issue between the same parties and heard and finally decided iu 
a previous suit bv a Court of competent jurisdiction. Explanation 3 states 
that any ralieLclaimed in the plaint, which is not expressly granted by the 
decree shall, for the purposes of this section, be deemed to have been re¬ 
fused The plaint in the partition suit prayed for a decree for subse¬ 
quent profits as part of the relief to which the appellants were entitled 
by virtue of their right to insist on the partition of the zemiudan. It was 
competent to the District [331] Court under Section 211, Code of 
Civil Procedure, to have provided in its decree in the former 
suit for payment of mesne profits from the institution o that suit 
until partition and delivery of possession to appellants of their half-share. 
Bub in fact the decree in the partition suit did admittedly not grant sub- 
seauent profits though we are not in a position to say for what reason It 

is clear that if subsequent mesne profits were expressly refused by that 
decree, the claim in respect of them up to date of that decree, would 

clearly be res judicata, the parties and the title under which the claim is 
made being the same in both suits. The lega effect then of explanation 3 
is that of treating the omission to grant the reliei asked for in the plaint as 
equivalent to an express refusal and the claim thereto in a fresh suit as 
res judicata. The obvious intention is to prevent parties who once 
submit their claim for subsequent profits to adjudication in a suit for 
possession of immoveable property based on title, from harassing their 
opponents with a second suit in respect of the same claim. If the District 
Court failed to adjudicate upon it, the appellants remedy lay in rectify¬ 
ing the error by appeal but not in relying on it as the basis of a second 

suit. It is then said that the cause of action as to subsequent mesne 
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profits had non arisen at the date of the previous suit, and that the appel¬ 
lants were not bound to insist upon an adjudication thereon. It may 
bo that they were not bound to claim an adjudication in their plaint, and 
the last clause of Section 244 lends support to that view, but when they 
once elect to claim an adjudication under Section 211, and by such election 
make it part of the subject-matter of the suit, they must either withdraw 
the claim with the express permission of the Court to institute a fresh suit, 
or be bound by the result of that suit. 

As regards the last clause in Section 244, it can only bear the construc¬ 
tion that that section does not of itself bar a fresh suit, but not that it 
contracts or does away either with Section 13 or with explanation 3 which 
is part of that section. The learne 1 Advocate General drew our attention 
at the hearing to the order of this Court staying execution of the decree 
so far as it relates to partition of the zemindari pending the decision of 
the appeal to Tier Majesty’s Privy Couucil on condition that the Zemin¬ 
dar furnished security for two years’ mesne profits, and argued that it 
implied a recognition of the appellants’ title to [332] subsequent profits. 

But the order in ouesdon was made under Section 608 of the Code of Civil 

* 

Procedure, and it has no reference to the period for which mesne profits 
are now claimed. The principle on which it rests is that under the decree 
appealed against, the appellants are entitled to immediate execution and 
possession, and if the Court interferes with the exercise of their legal right 
from sufficient cause until the decision of the appeal, it will only do so 
after seeing that bv its action, they are not likely to be damnified if the 
appeal happens to fail. Neither the language of Section 608 nor the prin¬ 
ciple underlying it has a bearing on the claim now before us. At the 
hearing, the learned Advocate-General laid stress on the fact that the 
seventh issue in the partition suit related only to past profits, and that 
there was no issue as to subsequent profits. The words in explanation 
3, Section 13, are, however, “ Any relief claimed in the plaint,” and it is 
immaterial whether there was a specific issue or not, inasmuch as it is 
competent to the Court to direct an inquiry regarding subsequent profits 
in execution. The decision of the Judge is, therefore, right, sofaras it 
treats the decree in the partition suit on a construction of explanation 3, 
Section 13, as if it expressly refused subsequent mesne profits. 

The further question then arises whether Section 13 affects the claim 
to mesne profits which accrued due from and after the date of decree in 
the partition suit. The point for consideration is whether the mesne 
profits constructively disallowed were those which had accrued up to date 
of decree, or include also mesne profits which thereafter accrued 
before actual partition and transfer of possession in execution of the 
decree. 

The material portion of the original decree in the partition suit is in 
these terms—“ It is ordered that the Zemindari of Merangi and other 
property mentioned in the plaint schedule be divided into four shares, of 
which one share be given to each of the plaintiffs, together with mesne 
profits for three years amounting to Rs. 14.250 on account of the share 
of each of the plaintiffs.” The plaint in that suit prayed for a decree 
for dividing the zemindari and other property, and giving the plaint¬ 
iffs their share of four shares, for payment of Rs. 95,000 as the 
amount of mesne profits for ten years from 1873, and for “ subsequent 
profits,” and costs with interest. Insert in the decree, with reference 
to Section 13, explanation 3, the words [333] “ subsequent profits are 
refused ” and the question is what is the construction to be placed on the 
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deoree as to the period for gpphioh mesne profits were refused ? Was it the 
intention to refuse subsequent profits up to date of decree or for all time to 
come until partition is effected and separate possession is awarded of the 
appellants’ moiety? In ascertaining the intention two things have to be 
kept in view, viz., (1) the terms of the latter portion of the decree, so that 
the words inserted with reference to Explanation 3 may fib into it, and (2) 
the provisions of Section 211 as to the extent to which subsequent profits 
accruing after suit, may be claimed and adjudged. 

As regards the construction of the decree, we are of opinion that it 
would be a contr.idic ion in terms to say “ We decree to you immediate 
partition and possession, hut we take away from you the remedy which 
you may have for obtaining the fruits of such possession.” Again, the 
withholding of possession after decree was wrongful on the paifc of the 
respondent and the construction suggested for him would enable him to 
gain by his own wrong. Turning to Section 211, Civil Procedure Code, 
it cannot, we think, be maintained that the section is to be taken to he 
conclusive as to the object-matter of a plea of res judicata founded on 
Explanation 3, Section 13, of the Code of Civil Procedure. The section is 
in our opinion only an enabling section and it would be neither unreason¬ 
able nor illegal to refuse subsequent profits up to date of decree and decree 
immediate possession, leaving the party in whose favour the decree is 
made to his remedy by a regular suit if immediate possession is noc had. 
We are therefore of opinion that the claim is barred by Section x3 only 
so far as it relates to mesne profits up to date of the decree in the 

partition suit, viz., 14th December 18So. 

As regards the second issue we agree with the Judge that the claim 
for mesne profits for more than three years before suit is barred by 
limitation. As observed by him, Article 109 clearly governs the case, and 
the learned Advocate-General did not press upon us the seventh ground 

of appeal. ,, .... , 

As to the third issue, we also tbiok that the appellants are entttleci 

to interest on arrears of mesne profits, the claim being reasonable and 

consistent with Section 211, Code of Civil Procedure, explanation The 
Judge should, however, be requested [334] to state what he considers to 

be the reasonable rate at which interest may be allowed. 

The Judge has not recorded a finding on the fourth issue, nor has he 
taken an account as to the amount of mesne profits actually realized by 

the respondent. , , . 

We shall therefore ask the Judge to take an account of mesne profits 

which accrued during the three years before suit or from 7th December 

1888 and of the sums which ought to be deducted from it, and ascertain 

the half-share payable to the appellants and the interest to be awarded 

upon it. The finding will be submitted to this Court within six weeks 

from the date of the receipt of the order by the Lower Court, when 

seven days alter the posting of the finding in this Court will be allowed 

for filing objections. 
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APPELLATE CRIMINAL—FULL BENCH. 

Before Sir Arthur J. II. Collins, Kt., Chief Justice, Mr. Justice 
Muttusann Ayyar, Mr. Justice Parker, and Mr. Justice Shephard. 
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Queen-Empress v. Balasinnatambi and others.* 

(17th October, 1890 and 17th and 25th March, 1891.] 

Criminal Procedure Code, Section 437—“ Further enquiry ”—Rcvisional jurisdiction. 


It is competent to a Sessions Judge acting under Criminal Procedure Code,. 
Section 437, to direct further enquiry to be held where additional evidence is Dot 
forthcoming. 


[R., 30 M. 224 = 5 Cr.L.J. 100=16 M.L.J. 529; 31 M. 133 = 7 Cr. L.J. 267 = 18 M. 
L.J. 57 (60) = 3 M.L.T. 230; 9 Cr. L..J. 192 = 19 M.L.J. 157 (175) =5 M.L.T. 
233; 14 C.P.L.R. 161 (162) ; 1 L.B.R. 311 (312) ] 


Case referred for the orders of the High Court under Criminal 
Procedure Code, Section 438, by R. S. Benson, Sessions Judge of South 
Arcot. 

The facts of this case appear sufficiently for the purposes of this- 
report from the judgment of Muttusami Ayyar, J. 

Mr. Parthasaradhi Ayyangar, for the Crown. 

Rama Rau, for the accused 

This case having come on for hearing before Collins, C. J., [335] 

and Weir, J., their Lordships referred the following question to the Full 
Bench :— 

Whether under Section 437, Criminal Procedure Code, it is compe¬ 
tent to a District Magistrate, Sessions Court or High Court or any of 
them to direct further enquiry or a re-trial to be held where additional 
evidence is not forthcoming.” 

See Queen-Empress v. Amir Kh&n (I), Queen-Empress v. Dorabji 
Hormasji (2), Queen-Empress v. Chotu{ 3), Ilari Doss Sanyal v. Santulla{ 4)_ 

This case came on for hearing before the Full Beuch consisting of 

Collins, 0. J., Muttusami Ayyar, Parker and Shephard, JJ., who 

delivered the following 

JUDGMENTS. 

MUTTUSAMI Ayyar, J.—This reference arises out of Calendar Case 
No. 133 of 1890 on the file of the Second-class Magistrate of Cuddalore 
taluk in the district of South Arcot. There is a place of worship called 
Munivanar Kovil in the midst of a jungle in the village of Perumathoor in 
that taluk. One Arunachela Gounden, who was its pujari, died about 19^ 
months ago, and upon his death, a dispute arose between his widow and 
the second accused as to the right of succession to the office of pujarL 
There is no temple at the place of worship, but the property of the shrine 
was secured in a building adjacent to the house of the late pujari’s widow, 
the first witness for the prosecution. Her complaint was that the building 
was in her possession, and that on the 14th April last, the ten accused 
assembled together in order to take forcible possession of the property, 
committed a riot, broke into the building, and breaking open a box contain¬ 
ing jewels carried them off. Several witnesses gave evidence in support 
of her comnlaiDt, and the first andisecond accused produced the property 
alleged to have been carried away by them and others. The police charged 

* Criminal Revision Case No. 358 of 1990. 

(D8M 336. (2)*10 B. 131. (3) 9 A. 52. (4) 15 0.608- 
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the accused with offences punishable under Sections 454, 380 and 147, 
Indian Penal Code, After recording the evidence for the prosecution, the 
Magistrate discharged the accused on the ground that the oviden. e was, 
in his opinion, worthless. The Sessions Judge after examining the record 
under Section 385," Criminal Procedure Code, came to the conclusion 
that though very possibly there was no dishonest intention, and if so, 
there was no theft, yet there was a £336] large body of evidence 
given by seven witnesses for the prosecution which was materially corro¬ 
borated by facts not denied, and was in accordance with the pt»»b**hil-1*es 
of the case, and that the Subordinate Magistrate bad not pruperl> s-'iOvl 
the evidence. The Magistrate having, however, recorded the wii.T* ni the 
evidence available for the prosecution, the Sessions Judge has refen ed for 
the decision of this Court the question whether under Section 437, Criminal 
Procedure Code, it is competent to a District Magistrate ora Sessions 
Court or the High Court to order further enquiry or a re-trial when addi¬ 
tional evidence is not forthcoming. 

On this question, there is, as observed by the Judge, a conflict of 
decisions. In Queen-Empress v. Amir Khan (1), a Divisional Bench of 
this Court held that Section 437 authorized further enquiry only in those 
cases in which other evidence was available or the evidence already taken 
had not been properly taken. In more recent decisions, however, the 
High Courts at Bombay and Allahabad and the majority of Judges at 
Calcutta have held that such enquiry may be ordered though no fresh 
evidence is forthcoming— Queen-Empress v. Dorabji Hormnsji (2), Queen- 
Empress v. Chotu (3), Hari Dass Sanyal v. Saritulla (4). I do not think 
that the decision in Queen-Empress v. Amirkhan can be supported. The 
term “enquiry ” is not in its ordinary acceptation restricted to the mere 
taking of evidence, but it includes also a consideration of its effect in 
relation to the complaint forming the subject of the enquiry. This being 
so, it is not clear why the expression “ further enquiry ” should not signify 
as well a fresh consideration of the effect of the evidence already recorded 
as a supplemental enquiry upon fresh evidence. 

Again, Section 437 premises a possible miscarriage of the previous 
enquiry resulting in the discharge of the accused and creates a revisional 
power to set right what has miscarried. Such being the intention, there 
is no reason where a perverse finding or a finding which s in all proba¬ 
bility wrong or manifestly at variance with the recorded evidence, should 
nob be liable to revision on considerations overlooked by the Subordinate 
Magistrate and indicated by the revising tribunal. It is also to be [337] 
observed that the order which is the subject of the revision under Section 
437 is an order of discharge and not of acquittal and that there ba3 been 
no final adjudication on the guile or innocence of the accused. ^ 

This view receives support from Section 435 which mentions “ the 
correctness of any finding ” as one of the matters to be considered whilst 
examining the record of the Subordinate Court. 

It may further be noled that a revisional power is conferred by 
Section 437 in the case of an order of discharge in the same terms upon 
the High Court, the Court of Session, and the District Magistrate, while 
Section 439, which relates exclusively to the High Court, declares its revi¬ 
sional powers to be the same as the powers of an Appellate Court, which 
inolude a power to set aside a finding on a question of fact. 

• [385 seems to be a misprint for 437 —Ed,] 

(1) 8 M. 336. (2) 10 B. 131. ( a ) 9 A - 52 - ( 4 ) 15 C. 606. 
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Furthermore, it is clear from Sections 378 and 380 that there may be 
further enquiry without additional evidence. It is true that Section 436, 
which refers ro cases enable exclusively by the Court of Session, empowers 
that Court, or the District Magistrate to order the accused to be committed 
for trial instead of directing a “ fresh enquir y.” In this class of cases, 
three contingencies may possibly arise; either the evidence already 
recorded by the Magistrate may warrant a commitment upon the matter 
in respect of which the accused has been discharged, or some further evi- 
dence may bn available, or the evidence may prove some other offence if not 
the offence as to which the accused has been discharged. In the first case 
the order of discharge has to be set aside and a commitment ordered ; in 
the second case a supplemental enquiry has to be made; and in the third 
case, enquiry has to he directed in regard to a new offence. The words 
“ frosh enquiry ” were porhaps considered appropriate as words of reference 
to the second and third contingencies contemplated hv the section. How¬ 
ever this may be, there is a clear indication of an intention not to give 
finality to an order of discharge which has prim* facie miscarried, and I 
am therefore inclined to adopt the view of Mr. Justice Wilson that no 
substantial distinction is intended to be denoted hy the words “ fresh 
enquiry" and “further enquiry.” 

It is no doubt true that Section 437 of the present Code goes beyond 
Section 298 of the Code of 1872 under which it was often held that neither 
the Court of Session nor the District Magistrate [338] was competent to 
order further enquiry except upon fresh evidence in cases in which the 
accused has bean improperly discharged. On comparing, however, Section 
435 of the present Code which formulates the grounds of revisional jurisdic¬ 
tion with the corresponding Section 295 of the Code of 1872, it will be 
observed that the present Code gives a power to the Sessions Court and the 
District Magistrate to examine into the correctness of a finding on a ques¬ 
tion of fact, whilst the Code of 1872 conferred uuon them no such power. 

The intention seems to be to give a revisional jurisdiction to the 
Sessions Court and the District Magistrate in cases of improper discharge 
concurrently with that of the High Court and to include an incorrect 
finding among the matters liable to revision, and thereby to obviate the 
expense and inconvenience which the necessity to resort to the High 
Court' might in such cases entail. Though the power thus conferred is 
wide, yet it must be remembered that it is a discretionary power confided 
only to the two principal tribunals in each district and that the discretion 
is a judicial discretion to be exercised subject to the supervision and 
control of the High Court. 

Again, the general scheme of revision embodied in Sections 435 to 
439 includes within its scope a reconsideration of the evidence already 
recorded in cases in which the accused is improperly discharged. An 
incorrect finding is specified by Section 435 as one of the matters to be 
examined into on revision. It is again contemplated by Section 436 as 
the basis of an order for commitment in cases triable exclusively by the 
Court of Session. The power to order further enquiry in cases in which 
the accused is improperly discharged is conferred by Section 437 upon 
the Court of Session and the District Magistrate in common with the 
High Court, while Section 439 gives to the High Court as a Court 
of Revision all the powers of an Appellate Court. Section 438 gives 
to the Court of Session and the District Magistrate power to recom¬ 
mend to the High Court that a sentence improperly passed be reversed. 
The true construction appears to me to consist first in reading Sections 435 
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and 439 together as indicating the grounds of revision'll jurisdiction and 
the tribunal competent to interfere in all cases, aud iu reading Section 438 
as subsidiary to them, secondly iu readiug Sectious 436 and 437 as 
contemplating two classes of cases in which a concurrent juris- [339] 
diotion is given by way of special exceptions on the ground that when an 
enquiry resulting in the impropor discharge of the accused has miscarried, 
the Court of Session and tho District Magistrate should be enabled to 
correct the error. 

I would, therefore, answer the question referred to us in the 
affirmative and intimate to tho Sessions Judge that it i9 competent 
to him to order further enquiry under Section 437 in the case reported 
for orders. 


Collins, C.J.—I concur. 

Parker, J.—I concur. 

Shephard, J.—The section mentioned in the question referred to 
the Full Bench is one of the four which prescribe what action may be 
taken on an examination of the record under tho provisions of Section 
435. The first of the four sections, Section 436 deals with cases exclu¬ 
sively triable by a Court of Session. It gives the Court of Session or Dis¬ 
trict Magistrate power, in cases an accused person having been improperly 
discharged, to order him to be committed for trial. Section 437 is not 
restricted to any particular class of offences. It refers to the case of 
a complaint dismissed under Section 203 or an accused discharged under 
Section 209 or Section 253 and authorizes the High Court or Court of 
Session to direct a further enquiry. The last of the four sections gives 
to the High Court exclusively far wider powers in dealing with cases 
including those in which there has been conviction or acquittal called up 
bv itself or reported for orders under the preceding section. As in exa- 
mining the record the Court is to have regard as well to the correctness as 
to the le°ality of the finding under consideration, it seems clear that in 
the absence of limiting words in the four succeeding sections, action may 

be taken under any one of those four sections on its appearing that the 

finding on the evidence is erroneous in point of fact. Thus on its appear¬ 
ing that a Magistrate has owing to a Disappreciation of the evidence 
wrongly discharged a person accused of an offence triable by the Court of 
Session only, the District Magistrate may take action under Section 436. 
He may order the committal of the accused instead of dieting 
a fresh enquiry.” In a similar case it is clear from the terms of this 
section he may take the alternative course of directing a fresh en- 
quiry. Except for cases mentioned m clause 4) of Section 436 there 
is no provision for this fresh enquiry other than that [340] which 
is found in the next section. There is the change of expression 
"further” being substituted for fresh ; but otherwise there ,s no 
aDnarent reason why the enquiry, which may be thought requisite 
f/ F P • lin rW Section 436 should differ in its nature from that 

which may be directed under Section 437 in the case of offences triable oy 
a Magistrate. If it is expedient that the Sessions Judge should have 
power to re-open the enquiry respecting an offence triable by himself only, 
it is equally expedient that be should have that power with regard to an 
offence whfob may or may not he tried by hum In neither of the cases 
supposed has there been any final judgment which can be pleaded in bar 
to fresh proceedings and therefore it is not necessary to set aside the order 

of discharge. 
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Ti-o only argument in favour of a distinction between the enquiry 
provio-d for in Section 437 and that mentioned in Section 436 is derived 
h\>m the change of expression, the epithet “ further ” being substituted for 
iresn. It is .-a:d that a further enquiry pr-suoposes additional evidence, 
wii reas a H’esh enquiry may mean nothing more than a reconsideration of 
the o*M«.rn.l evidence. This construction of Section 437 would practically 
go far r-o iimit tlie apolication of it to cases in which the officer or Court 
calling for, an i examining, the record was set in motion by some party 
interested in tiie proceeding and did not act motu suo, for usually the 
record itseil would not disclose the possibility ot further evidence being 
adduced. In all other cases, however gross might be the ^Disappreciation 
of the evidence, although the inferior Magistrate might have failed to draw 
obvious inferences of fact, the revising officer could do nothing but report 
the case for orders to the High Court. 

In my opinion the two epithets may be used indifferently to denote 
the same sort or enquiry, and it is reasonable to suppose that some more 
distinctive expression would have been used if it had been intended to 
limit the scope of Section 437 in the way suggested. We cannot lose 
sight of the fact that the Legislature, in disregard of the rule which 
enjoins adherence to the same word unless a change in the sense is 
intended, frequently change the expression without any intention of 
changing the meaning, their object as observed by a learned Judge being 
as would seem to improve the graces of style and to avoid using the same 
words over and over again.” With regard to the authorities [341] on the 
question, the only one adverse to the view above taken that needs to 
he considered is Amir Khan's case (1). In that case Turner, C.J., draws a 
distinction between the expressions further enquiry” and 'fresh enquiry ” 
and justifies his conclusion hv reference to the cases cited by Prinsep under 
Section 253 of the Criminal Procedure Code, cases decided with reference 
to the Code of 1872. 

Tnore is, however, a noticeable difference in the language of the 
present Code as compared with that of 1872. In Sections 294 and 295 of 
the latter, there is not, as there is in Section 435 of the present Code, any 
mention of the correctness of the finding in Section 296, which in a 
measure corresponds to Section 436 and Section 438 of the present Code, 
it is only when the judgment or order i3 contrary to law or the punishment 
too severe or inadequate, that a case may be reported for orders of the 
High Court. It was only in the case of dismissals of complaints under 
Section 147 (corresponding to the present Section 203) that power to 
direct an enquiry or a further enquiry as it is called in the section as 
amended was given. It was held upon this Code that in cases not coming 
within Section 296, i.c., cases exclusively triable by a Sessions Court, the 
District Magistrate could not order a fresh enquiry except in cases in 
which further evidence was forthcoming. 

Considering the altered language of the present Code, I think that 
the inference rather is chat it was intended to alter the law and give more 
latitude to the Sessions Court and District Magistrate in dealiug with cases 
of improper discharge of accused persons. I agree that the term " further 
enquiry ” means “ an enquiry in addition to that which has already been 
held,” hut I do not understand why it should necessarily involve the 
taking of additional evidence; for an enquiry means more than the taking 
of evidence. It means also the consideration of the evidence taken. I 


(1) 8 M. 336. 
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would adopt what Wilson, .T.. says with regard to the expression in Hari 
Dass Sanyal v. Saritulla (1). As is pointed out in the judgment in Queen- 
Empress v. Dorabji Hormasji. (2) the Code itself shows that there might 
baa further enquiry without additional evidence (see Sections 375 and 

380). 

For these reasons I would answer the question referred in the 
affirmative. 


14 M. 342 (F.B.) = 1 M L.J. 458 = 1 Weir802. "h 

[312] APPELLATE CRIMINAL-FULL BENCH. 

Before Sir Arthur J. II. Collins , Kt„ Chief Justice , Mr. Justice 
Muttusami Aijijar, and Mr. Justice Shephard. 

Queen-Empress v. Fischer.* 

[15th and 16th January and 3rd March, 1891.) 

Marriage—Indian Christian Marriage Act —Act XV of 1872, Sections 5 , 68— Marriage 
solemnised by an unauthorised person —* 4 knoioingly ”—Presence of a Marriage 

Registrar. 

The lay trustee of a Church in which the bums of marriage between Christians 
had been published, solemnised a mirriage between them according to the rites 
of the Church of England. The M arriage Registrar attended the ceremouy in a 
private and unofficial capacity. Tao person who solemnised the marriage was 
nob of any of the classes of persons authorised to solemnise a mirriage in the 
absence of a Marriage Registrar and be wts convicted of an offence under Act XV 
of 1872, Section 6S : 

Held, that the conviction was right, 

APPEAL against the conviction and sentence of J. Twigg, Acting 
Sessions Judge of Madura, in Sessions case No. 80 of 1890. 

The aDpellant was convicted of committing an offence under Indian 
Christian Marriage Act, 1872. Section 63. The material circumstances of 
the case were stated by the Sessions Judge as foliows : — 

“The Rev. Mr. Wansbrough, the incumbent, was away on duty at 
“ Kodaikanal in April and May last. In his absence the Native Pastor 
“published the banns of the marriage, but left Madura three days before 
' the marriage was to take place, in spite of urgent requests that he should 
“stay and Derform the ceremony. In this emergency recourse was had 
“ to Mr. Fischer, who, as Lay Trustee, was taking the services in 
“ Mr. WaDsbrough’s absence. 

“ Mr. Fischer had doubts whether he was competent to celebrate a 
marriage, but thinking that since laymen could christen and bury, they 
“might also, in emergencies, marry, and being fortified ia this opinion 
“by Mr. Johnson, who had been for [313] 17 or 18 years Marriage 
Registrar for the town of Madura, he came to the conclusion that he 
was competent to officiate and consented to do so. He wrote at once, 
“however, to Mr. Wansbrough, detailing the circumstances, and giving 
t his reasons for consenting to perform the marriage. The letter reached 
“ Mr. Wansbrough, in due course, at midday on 7th May in time for 
“him, had he wished, to have stooped the marriage by telegraph. He 
did not telegraph, however, as be was himself unceibain of the law on 

the subject. 
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“ At 5 p.M. on the 7th May Mr. Fischer solemnised the marriage 
“ in St. George’s Church according to the Church of England ritual. 
“ Mr. Johnson was present, not as Marriage Registrar, but as uncle of the 

“bride to give her away." 

Mr. Wedderburn, for the appellant. 

There is little or no dispute about the facts in this case, and the only 
question is whether they establish that an offence was committed under 
Act XV of 1872. Section 68. The section is obscure, and, if the punc¬ 
tuation is preserved, the result is absurd ; for the Act having, in Section 5, 
authorised marriages in the presence of the Marriage Registrar by 
any one the parties may select, then says, in Section 68, whoever solem¬ 
nises such a marriage not being a minister, &c., who can solemnise in the 
absence of the Registrar, i.e., those mentioned in Section 5, (l), (2), (3), 
(5), is liable to ten years’ imprisonment and fine. The Sessions Judge, 
therefore, altered the punctuation. If he was wrong in so doing the error 
must be taken against the Crown— Proctor v. Manicuring (1), and the sec¬ 
tion is a brut am fulmen. See as to the importance to be attached to 
punctuation and marginal notes—Maxwell on Statutes, p. 52. C lay don v. 
Green (2), Attorney-General v. Great Eastern Railway Company (3), and 
contra in re Venour’s Settled Estates (4). 

The next difficulty in the section is to ascertain to whom the section 
applies. Are Ministers exempted from the penal clause even if they do 
not observe the rites of their Church as required by Section 5 ; or, are they 
liable if they solemnise contrary to the rules of their Church ? In other 
words does this section profess to deal with all unauthorised marriages oi 
[344] only those performed by laymen, i.e., marriages purporting to be 
solemnised under Clause 4 of Section 5? A Clergyman of the Church of 
England is authorised to solemnise a marriage in the absence of the 
Marriage Registrar, provided he observes the rites, &c., of his Church. 
Suppose he disregards the rubric and does not read the exhortation, is 
the marriage good or bad ? 

In the first penal enactment introduced into India (Act V of 1852, beo- 
tion 14), a person performing a registry marriage, knowingly and wilfully in 
the absence of the Marriage Registrar, was punishable with the same 
penalties as appear in Section 68. This suggests that Section 68 may 0 
only a clumsy edition of Act V of 1852, Section 14, on this point, i.e., t a 
Section 68 was intended only to apply to a registry marriage. 

The case in 6 M.H.C.R. App. 20 (5), in which the corresponding 
section was held to be a general one was not argued, and the Court was 
not at one. Moreover the original draft of the Bill of 1862 shows tha 
clergymen were meant to be exclude! altogether from the operation of the 
penai section corresponding to Section 68. If the statement of objec s 
and reasons published in 1862 is regarded, it is quite clear that the inten¬ 
tion was not to punish priests who did not conform, but persons w o 
falsely pretended to have authority to marry knowing that they had no 

such authority. > . , 

The next difficulty in the Act is this: Section 4 requires marriages 
be solemnised in accordance with the provisions of Section 5 only, an 
Section 5 says a marriage may be performed (by any one) in the presence 
of the Marriage Registrar without requiring any formality whatever. 
The marriage here complied literally with Sections 4 and 5. ■^ QVVt 

(1) 3 B. & A. 145. (2) L.R. 3 C.P. 521, (3) L.R. 11 Ch. D. 465. 

(4) L.R. 2 Ch. D. 525. (5) Proceedings, dated 21st Maroh 1871. 
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aoooidm 0 to English Common Law, a priest was uot necessary for tho 1891 
solemnisation of a valid marriage. His presence was desirable as a witness march 3 
and also perhaps to prevent persons marrying who were uot competent to 
many beamish v. Beamish U), A priest is not necessary in Scotland 
or generally m Western Christendom (Wharton Private International 

• “ nd ,i vas not necessary in India until 1864 —Maclcan v. 

CnstaU( 9). The Marriage Registrar did [345] not go to the place, as such, 14 M 342 
in the present case, but he was there and was a very good witness and (F.B.) = 1 
signed the register in the Church. M.L.J. 438= 

Then a difficulty arises as to why the words “ in the absence of ^ Weir 802. 
the Marriage Registrar ” appear in Section 68 at all. Thev are out. of 
place in a section penalising all unauthorised marriages. If the section is a 
general section, of what use are they ? They have no significance, except 
in one form of marriage, viz., the registry marriage. The section of the 
Act of 1852 seems to have been copied into the Act of 1864 without the 
necessary alterations. The Judge says the words are wanted to exclude 
the case of a layman solemnising a valid registry marriage from the opera¬ 
tion of Section 68. But that is an authorised marriage, therefore he is 
excluded already by the previous words, “whoever not being authorised by 
the Act.” The layman in questioa is as much authorised as the priest. 

The next difficulty is to understand what is meant by “ knowingly ” 
solemnising. A man cannot well perform the marriage service without 
knowing what he is doing; it was remarked in Ellis v. Kelly (3) “ a man 
cannot call himself a doctor accidentally.” The charge there was that 
the defendant wilfully and falsely called himself a doctor contrary to the 
statute thereto provided and it was held that wilful falsity was intended. 

When people intermarried without due publication of banns contrary to an 
English statute it was never doubted that “ knowingly” meant knowing 
they were breaking the law. 

Again the severity of the punishment shows that the offence was 
considered equivalent to felony which it is called in the Act of 1852. 

The mental element of most crimes is marked by such words as know¬ 
ingly, &c. 

The Judge says that if the word “ wilful ” had not been omitted from 
the section in the present Act (it was in the section from 1852 to 1872) 
he would have acquitted. “Wilful” is a term not known to the Penal 
Code and was probably omitted as surplusage as “ knowingly ” implies 
intention as a rule. Considering all these ambiguities the rule to be adopt¬ 
ed in construing Section 68 is the rule in Heydon's Case (see Queen v. 

Castro (4).) 

In determining what is the right construction of the section the 
following questions arise :—What was the common law [346] before 
the first penal section, on which Section 68 is based, was enacted ? What 
was the defect for which the common law did not provide ? What remedy 
did the Legislature provide to cure the defect ? 

The law prior to 1850 is laid down by Sir Erskine Perry in Maclean 
v. Cristall (2). Priests were never necessary in the days of the Company. 

They could not be had, and Collectors and Judges acted as their sub¬ 
stitutes. To understand the Indian Statute Law it is necessary to see how., 
the law stood in England prior to 1852. Opinions are divided as to whe- r 
ther a priest was ever necessary under the common law of England. In 


(lPiFH.Li 'CW. 274.- 
(3) 30 L.J.M.O. 35. 


(2) Perry’s Oriental Cases, 75. 
(4) L. R..9 Q B. 360.. .. y 
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,753 Lord Hardwicke's Act 26, Geo II., c. 33, contained certain penal 

israsiitss Z: Jis 5 

Ktesssrjsmts: rs m 

V ° L 14& P 15 2 Vic., c. 40, introduced the registry marriage of 1837 into 

India it contained no penalclause at all about solemnising in the absence 
India, it contamea u { lg52 g eotlon 14 The 

°L the . E ™ a feionv letXXVof18M began life as a bill in 1862. In 

that*year 14 & 15 Vic., c. 40, could, for the first time, be repealed by the 

Government of India. The statement of objects and reasons and the 

debates in the Council show, as clearly as possible, that a particular evil 

raac infpnrled to be met by the penal section, corresponding to Section 68 

of the Act of 1872 The Court here has ruled against the right of Counsel 
of the Act o lo/z. xne but in Moothora Kant Shaw v. The India 

General Steam Navigation Company (1). Queen-Empress v Kartickfunder 
Das (2) and in Hebbert v. Purchas (3), Ridsdale v. Clifton (4) this wa 

done by the Court. The preamble to an English statute can always be read 
and the statement of objects and reasons, at any rate, is analogous. 
The history of the Bill in Council shows that there never was any 
intention to alter the original draft. The section originated m a 
narticular case: a schoolmaster at Buckergunge pretended he bad 
authority to marry people and the Government found the penal 
T3471 law could not reach him. The original section was intended 
S plople who married others under a false pretence o author^ 
(Statement of objects and reasons by Mr. Ritchie, 1862). It is hardly 
likelv that a new and grave departure from existing English law would be 
adopted without a trace being found in the debates. The reporti of tb 
Select Committee is silent as to any change in the section. Ttnitot A 

of Parliament is apparently not an easy task, per Bramwell U J '> n 
rlnlo v Charlton (5) The Act of 1872 was only intended to consolidate 
not to alttlhe llw: In the English Acts a clear distinction is drawn 
hetween nenal Acts and Acts which render the marriage void. 14 
assumiog P the marriage to be void, it does not follow that the partie a 

liable to punishment. To enact that marriages no > 8 

Act shall be void is surelv enough to put a stop to them, and so tnoug 

the authors of the Act of 1864. If an English Clergyman married parties 

according to the Roman Catholic ritual the marriage might bnd, b j 

it is doubtful if he could be punished under Section 68^ The 

words of the section were whoever not being a priest & . tb# 

“ whoever not being authorised” are apparently only ^^^as become 

same meaning, but in labouring to be brief the ^liTvoretendirig to 
obscure If the offence aimed at was the oSence of falsely p g 

be authorised, then the English law has a It is a 

who pretend to be priests and marry others commit a felony^ na 

presumption that the Legislature does not intend to alter V 

what it expressly declares. 

Wear Cmnmissioners v. Adamson (7), and Maxwell on t ‘ p to 
of Statutes, page 107. The section should be restricted so to__ 


(1) 10 0. 166 (193). 

(4) L.R. 2 P.D. 323- 
7) L.R. 2 App. Ca, 743. 


(2) 14 0.721 (728). 

(5) L.R. 4 Q.B.D. 115, 
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eonfine ,t to oases of mtentional breach of the law, to acts done febnice. U L1 - 

■ • 11 I ™ 180blef ai “ ed at ls th e false pretence of authoritv then it is 1 »<*><■ 8M, 
L! f ° only 8l ! PPtesta should be, and in the draft were, excluded from the 
section. It is submitted that the ruling in 6 M.H.C.R., App 21(8) is 
wrong, and that is why a Full Bench was asked for in this case. 

T ° . h ° ld th8,t Sao f ion 68 makes uunishable all persons who marry 
others with authority but not in accordance with the rites, &c of their 

church was not only never intended by Mr. Ritchie who introduced the 
■BUI but was never even hinted at in any subsequent debate, bill or nro- 
ceeding of the Legislative Council. 

The Government Pleader (Mr. Powell), for the Crown. 

The arguments adduced in support of the conviction appear sufficiently 
tor the purpose of this report from the judgments. 

JUDGMENTS. 


COLLINS. C.J.—This is an appeal bv Mr. Robert Fischer, a Barrisfcer- 

at-Law, who has been convicted under Section 68 of the Indian Christian 
Marriage Act of 1872. 

The facts of the case appear to be as follows Mr. Robert Fischer is 
a Lay Trustee of St. George’s Church, Madura, and in April and Mav 
last the Native Pastor of that Church published the banns of marriage 
between Samuel Louis Ormsby aud Miss Bibiana Elizabeth O’Connor, 
both of whom profess the Christian religion. A day was appointed for 
the marriage ceremony to take place ; but the incumbent of the Church 
was away on duty at Kodaikanal and the Native Pastor left Madura 
apparently on some private business three days before the marriage was 
to take place in spite of urgent requests that be would stay and perform 
the ceremony. Mr. Fischer was then asked to perform the ceremony, 
as he was a Lay Trustee of the Church. Mr. Fischer sent a letter to 
Mr. Warisbrougb, the Incumbent, informing that gentleman that 
he intended to perform the marriage ceremony and gave as a 
reason that Mr. Johnson, the Marriage Registrar, had told him 
that there were precedents for such a course, and further, that the 
mother ol the bride had gone to considerable expense in making prepara¬ 
tions, and great inconvenience would ensue if the service did not take 
[349] place on the day appointed. Mr. Johnson, the Marriage Registrar, 
in his evidence says, that Mr. Fischer asked him on 5th May 1890 
whether laymen could marry people, and that he replied he thought they 
could, and gave as an instance the marriage of his grandmother. On the 
7th May 1890, Mr. Fischer solemnised a marriage between Mr. Ormsby 
and Miss O’Connor according to the rite9 of the Church of England, and 
the question to be decided is, has Mr. Fischer committed an offence 


(1) 80 L.J.M.O. 85. 
(4) 2 B. & A. 909. 
IT) L.R. 7 Q B. 429. 


(2) L.R. 13 Eq. 379. (3) 32 L.J.M.C. 186. 

(6) L.R. 23 Q.B.D. 174. (6) 2M.4W. 236. 

(8) Proceedings, dated 21st March 1871. [Case begins 

at p. 20—ED ] 
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against the provisions of Act XV of 1872, Section 68. The section is as 
follows :—“ Whoever, not being authorised under this Act to solemnise 
a marriage in the absence of a Marriage Registrar of the district in which 
such marriage is solemnised, knowingly solemnises a marriage between 
persons one or both of whom is or are a Christian or Christians, shall be 
punished with imprisonment which may extend to ten years or (in lieu of 
a sentence of imprisonment for seven years or upwards) with transporta¬ 
tion for a term of not less than seven years and not exceeding ten years, 
or, if the offender be an European or American, with penal servitude 
according to the provisions of Act No. XXIV of 1855 (to substitute penal 
servitude for the punishment of transportation in respect of European and 
American convicts , and to amend the law relating to the removal of such con¬ 
victs ), and shall also be liable to fine.” 

It was contended on behalf of the appellant that no offence has been 

committed— 

(]) because Section 68 can only refer to marriages that were 
intended to be solemnised by or in the presence of a Marriage 
Registrar— sub-Section 4 of Section5 ; 

(2) because the Registrar was, in fact, present when the ceremony 

was performed ; 

(3) because there was no proof that the accused knowingly commit¬ 

ted a wrongful act and the section requires such proof. 

Act V of 1852 refers solely to civil marriages and contains sections 
similar to those found in the Act of William IV., which first allowed a 
marriage before a registrar and made it an offence to solemnise a marriage 
under the Act without the presence of a Marriage Registrar. 

The next Act of importance (Act XXV of 1864 was repealed 
by Act V of 1865) was Act V of 1865 : the preamble of that Act [350] 
states that it is expedient to provide further for the solemnisation of 
marriages in India of persons professing the Christian religion and applies 
to all marriages of Christians whether solemnised by a minister of religion 
or a Marriage Registrar. The sixth section of the Act enacts who are 
authorized to solemnise a marriage and Section 56 provides a penalty 
against unauthorised persons performing such ceremony in these words : 

“ Whoever, not being authorised under the sixth section to solemnise 
a marriage shall, from and after the commencement of this Act, in the 
absence of a Marriage Registrar of the district in which such marriage is 
solemnised, knowingly and wilfully solemnise a marriage between persons, 
one or both of whom shall profess the Christian religion, shall be punishe 
with imprisonment of either description, as defined in the Indian Pena 
Code, which may extend to ten years, and shall also be liable to fine; or 
in lieu of a sentence of imprisonment for seven years or upwards, to trans¬ 
portation for a term of not less than seven years and not exceeding ten 
years ; or if the offender be an European or American, to penal servitude 
according to the provisions of Act XXIV of 1855 (to substitute pena 
servitude for the punishment of transportation in respect of European an 
American convicts , and to amend the law relating to the removal of sue 
convicts)." 

In 1872 Act XV was passed to consolidate and amend the law 
relating to the solemnisation in India of the marriages of the P 0rs ®^® 
professing the Christian religion. It repeals so much of the Act of lo 
as had not already been repealed and with an unimportant exception, t e 

Act V of 1865, and Section 5 of the Act of 1872 provides who may 
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solemnise marriages in India between Christians, and Sections 66 to 76 

enact penalties against those persons who commit anv offence against the 
provision of the Act. 

It appears to me therefore that these sections apply to all persons, 
who are not autorished to do so, solemnising a marriage between Chris¬ 
tians and do not apply simply to marriages that are to take place before a 
Marriage Registrar. 

With regard to the contention that do offence has been committed, M.L.J. 438=> 
because a Marriage Registrar was, in fact, present, it is clear that the Act 1 Weir 802. 
means that the Registrar must be present qua [351] Registrar and Sections 
38 to 59 provide that certain notices, publication of notices and other 
formalities shall take place before a marriage can be solemnised either by 
or in the presence of a Marriage Registrar. It is not pretended that any 
of these provisions were complied with. Mr. Johnson did not attend as 
Registrar, but was in attendance merely as a relation of the bride for the 
purpose of giving her away ; it is impossible to believe that under these 
circumstances the marriage had taken place in accordance with sub- 
Section 4, Section 5 of this Act. 

The third objection was the one most strenuously urged by the learn¬ 
ed Counsel. He contended that there was an entire absence of proof that 
Mr. Fischer had any guilty intention or knowledge that he was doing 
wrong when he solemnised this marriage; that he thought he was autho¬ 
rised to perform a marriage under the circumstances being a Lay Trustee 
of the Church ; that he was utterly unaware of the provision of Act XY of 
1872 and it is necessary for the prosecution to prove that he knew he was 
not authorised to perform a marriage, and that his statement made before 
the Committing Magistrate is true, wherein he says he believed he was 
authorised by law to perform the marriage, and that, as Lay Trustee, 
acting for Mr. Wansbrough, it was his duty to do so. I regret to say that 
I cannot accept this statement—it is impossible for me to believe that a 
Barrister of many years standing thought that it was bis duty to solemnize 
a marriage in a Church according to the rites of the Church of England, 
because he happened to be a Lay Trustee of that Church and the incum¬ 
bent happened to be away. In his letter, dated 11th July 1890, to the 
Registrar of the Diocese (Exhibit C), be says he told the mother of the 
bride, that he thought he had no power to marry, but that the Registrar 
had said he had known of instances where Lay Trustees had performed 
the ceremony ; that he advised the bride and bridegroom to go through 
the ceremony again when the incumbent returned or to get married before 
the Registrar, and that it was the urgency of the case and the earnest 
entreaty of Mr. Johnson and Mrs. O’Connor that induced him to perform 
the ceremony, though unwillingly. I am of opinion, therefore, that 
Mr. Fisoherdid not believe be was only performing a duty or that he was 
authorised by law to celebrate such a marriage. I believe he acted 
with great recklessness, and, as stated by the Sessions Judge, with a 
[352] culpable want of care and caution in performing this marriage not 
knowing that he was authorised to do so. The appellant, if he had looked 
at Act XV of 1872, Section 5, would have seen at once that he was not 
one of the persons authorised to perform a marriage ceremony ; and 
Mr. Fischer's assumed or real ignorance of the law cannot avail him and 
I must hold Mr. Fischer liable for his act. It may well be that he was 
not aware he was committing so grave an offence carrying with it such a 
severe penalty as is provided in Section 68. In some exceptional cases 
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ignorance of the law may be pleaded as in the cases of Ellis v. Kelly (1) 
and Taylor v. Newman (2), cited by Mr. Wedderburn; but those cases 
were decided upon the words of particular statutes and do not apply to this 
case. In Reg. v. Prince (3), the law as to guilty knowledge is very fully dis- 
cussed and supports the view I take. In the case of Rpq* v. Bishop (4), 
the defendant was tried before Mr. Justice Stephen for receiving more than 
two lunatics into a house not duly licensed, upon an indictment on 8 
and 9 V c.. cap. 100, Section 44. It was proved that the defendant did 
receive more than two persons whom the Jury found to be lunatics into 
his house believing honestly and on reasonable grounds that they were 
not lun itics. The Judge held that this was immaterial having regard to 
the scope of the Act and the object for which it was apparently passed, 
and the Court upheld that ruling. I am further of opinion that the only 
facts necessary to support a conviction under Section 68 are these first, 
it mu 9 t be proved that the accused was not authorised under the Act to 
solemnise a marriage in the absence of a Marriage Registrar, and second¬ 
ly, that he knowingly solemnised a marriage in the absence of such Re¬ 
gistrar between persons one or both of whom was a Christian or Christians. 
Both these points have been proved by the prosecution in this case. 

The Act XV of 1872 is, as stated by both the learned Counsel who 
appeared in the case and that statement is acquiesced in by the Judges, 
very badly and clumsily drawn ; but I am of opinion that the word know¬ 
ingly ” only applies to the fact that the person so solemnising the marriage 
is aware that he is solemnising a marriage and that the person or persons 
he is professing to marry is or are a Christian or Christians. 

[353] I am of opinion, therefore, that the conviction of the appellant 

was right, and I would dismiss this appeal. 

Muttusami Ayyar, J.—Tne appellant, Mr. Robert Fischer, has been 

convicted under Section 68 of Act XV of 1872. As to the facts of the case, 
there is no dispute. On the 5th May 1890, Mr. Fischer solemnised a 
marriage between two Christians in St. George’s Church at Madura 
according to the rites of the Church of England. At that time Mr. Fischer 
was a Lay Trustee of the Church, and Mr. Johnson, a Marriage Registrar 
of the district, was present on the occasion, not in bis official 
capacitv as Marriage Registrar but as a relative of the bride. I 19 
clear that Mr. Fischer is not one of the four classes of persons 
mentioned in Clauses 1, 2, 3 and 5 of Section 5 of the Act. Nor was 
the marriage a civil marriage solemnised in the presence of the Marnag 
Registrar within the meaning of the Act. According to Section 4, 
a marriage between persons one or both of whom is or are a Christian or 
Christians is void if it is not solemnised in accordance with the provisions 
of Section 5. It is provided by Section 68 that “ whoever, uot being 
authorised under this Act to solemnise a marriage in the absence o 
Marriage Registrar of the district in which such marriage is solemnised, 
knowingly solemnises a marriage between persons one or both of whom i 
or are a Christian or Christians shall be punished with imprisonmen 
which may extend to ten years or (in lieu of a sentence of imprisomnen 
for seven years or upwards) with transportation for a term of no 
than seven vears and not exceeding ten years.” The question for ecisio 
is whether Mr. Fischer has been properly convicted under Section * 
is first urged that Section 68 applies only to marriages performe y 
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Marriage Registrar, bub this contention appears to me to be obviously 
untenable. Section 68 ought to be read together with Sections 4 and 5, 
and when it is so read, there appears no reason for limiting the scone of 
Section 68 to civil marriages. The words "in the absence of a Marriige 
Registrar” have to be read together with Clause 4, Section 5, and far 
from being words of limitation, they appear to me to be intended to include 
unauthorised civil marriages. The history of previous legislation which 
is set out by Mr. Justice Shephard in his judgment, the nature of the Act 
of 1872 as a consolidating Act, and the intention suggested by Section 4, 
Section 5 and Section 68 when [354] they are read together, lead me to 
the conclusion that Section 68 is of general application. 

Another contention is that the presence of Mr. Johnson at the 
marriage takes this case out of Section 68. The proper construction of 
the words, “ in the absence of the Marriage Registrar ” is that in order 
that there may be a valid defence, he should be present in the exercise of 
his statutory authority as Marriage Registrar, and that they do not 
include a case in which he is present as a mere spectator or as a relative 
of the bride. It is clear in the case before us that the marriage solem¬ 
nised was not intended to be solemnised as a civil marriage; nor was 
the procedure prescribed by the Act in connection with such marriage 
either followed or intended to be followed. Those words ought to be 
construed as well in the light thrown upon them by Part V as by 
Section 5. 

The substantial question for decision is what effect is to be given to 
the word “ knowingly ” used in Section 68 and how far it is necessary 
to prove in order to support a conviction under this section that the 
offender knew in fact thM he was doing an unauthorised act. The Judge 
finds, upon the evidence, that Mr. Fischer had nob guilty knowledge, 
but that the absence of such knowledge was due to gross negligence or 
carelessness on his part. The abseuce of such knowledge is due in the case 
before us to his omission to refer to the Act of the Legislature of which 
Section 4 and Section 5 are as plain as any provision of law can be, as to a 
marriage being void if solemnised otherwise than by persons enumerated 
in Section 5, or by or in the presence in his official capacity of a Marriage 
Registrar. It is true that there must be “ a mind at fault before there 
can be a crime.” But in applying this principle, it must be remembered 
that every man is presumed to be cognizant of the statute law of the 
Country and construe it aright; that if any individual should infringe it 
through ignorance or carelessness, he must abide by the consequence of 
bis error; that it is not competent to him to aver in a Court of 
Justice that he was ignorant of the Criminal Law of the land, and 
that no Court of Justice is at liberty to receive such a plea. There may 
be some important ingredient of a particular offence independently of the 
Caere ignorance of law, such as dishonest intention in the case of theft, 
which may be shown not to exist owing to an error in applying the 
law to the facts of a particular [335] case. But in the case before 
U8, we are asked to presume that the very knowledge of the existence of 
the statute law must be proved as a matter of fact and to assume that the 
Legislature framed Section 68 on that view. I do nob think that I can 
accede to such a suggestion. Starting then with the presumption that 
Mr. Fischer must be presumed to have been aware of the law, I am unable 
to refer the word “knowingly ” to a knowledge of the existence of the law. 
I can only refer it to the other fact mentioned m Section 68 as constituting 
the dStatfet' viz., the status of the parties or one of them being a Christian 
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or Christians. Neither the Post Office case ( Meirelles v. Banning (1),) nor 
Ellis v. Kelly (2), nor the Pigeon Shooting case {Taylor v. Newman (3),) 
goes further than to show that a person may be mistaken as to the applica-* 
tion of a known rule of law to certain special circumstances and as to tha 
manner in which such erroneous application affected him in the particular 
case. They do not warrant the contention that ignorance of the existence 
of a penal provision of law is pleadable as a good defence. 

I agree with the learned Chief Justice in holding that it is sufficient 
to support the conviction under Section 68 to show that Mr. Fischer was 
not authorised by the Act to solemnise the marriage, and that he solem¬ 
nised the marriage in the absence of the Marriage Registrar in his official 
capacity, knowing that the parties between whom he solemnised the 
marriage were Christians. I am also of opinion that the conviction 
must be upheld and the appeal dismissed. 

Shephard, J.—The appellant has been found guilty of doing an act 
which renders him liable to punishment under Section 68 of the Indian 
Christian Marriage Act. It is proved, and not denied by him, that be', 
not being a member of the classes of persons authorised to solemnise 
marriages under Section 5, Clauses (1), (2), (3) and (5) of the same Act, did 
solemnise a marriage between two Christians in an English Church and 
according to the rites of the Church of England. At the marriage, 
Mr. Johnson, an uncle of the bride, who happens to be Marriage Registrar* 
appointed under the Act, was present, and he attested the marriage 
register. It is clear that he did not attend the marriage in any official 
capacity. 

[356] It was contended on behalf of the appellant that the act 
done by him did nob amount to an offence within the meaning of the 
section— ’ 

(1) because the section was only intended to apply to marriages 

performed by the registrar ; 

(2) because the section requires proof of knowledge on the part 

of the accused that he was committing an unauthorized and 
wrongful act, and that such proof was wanting, and 

(3) because the absence of the registrar is an element of the 
offence, and, in point of fact, the registrar was present. 

This last point may shortly be disposed of by the remark chat the 
presence of the registrar can only be material when he appears in hi9 
official capacity and that it cannot be intended that his mere physical* 
and perhaps accidental, presence In the Church can save from penal 
consequences the act of one who is otherwise guilty of an offence under 
the section. ' 

The argument on the first point was based on the history of the Aofe 
of 1872. Previously to 1852 there was no statute law relating to Christian 
marriages in this country. In that year was passed on the authority of 
the Statute 14 & 15 Vic., c. 10, the Act V of 1852. This Act refers solely 
to civil marriages and does not touch marriages solemnized in English 
Churches or by ministers of religion. It contains a seotion similar to 
that found in the Statute of William IV., which introduced the registrar 9 
marriage, making it penal for any person knowingly and wilfully to solem¬ 
nize a marriage under the provisions of the Act of Parliament in the 
absence of a registrar of the district. In 1862 a Bill was introduced 
with the object of making further provision for the solemnization of 

-:-h-r- 1 -•—— 1 —»-*-—--— -. 
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marriages between Christians. This Bill became law under the title of 
Act XXV of 1864 for which in the noxt year was substituted Act V of 
1865. This Act was intended to cover the whole held, not already covered 
by the Act of 1852. It provided for licenses to solemnize marriages being 
granted to ministers of religion, not being persons episcopally ordained or 
Clergymen of the Church ot Scotland, and for the granting of licenses to 
grant certificates in the case of Native Christians. It prescribed rules for 
the solemnization of marriages by ministers of religion and rules as to 
L357] the time wheu such marriage or marriuges performed by ordained 
Clergymen or Clergymen of the Church of Scotland might be 
solemnized, and it also prescribed rules as to the registration of all mar¬ 
riages except those solemuized uuder the statute and the Act of 1852. 

In the chapter relating to penalties was a Section (the 56th), running 
as follows:— 

“Whoever, not being authorized under Section 6 to solemnize a mar¬ 
riage shall, from and after the commencement of this Act, in the absence 
of a Marriage Registrar of the district, in which such marriage is solem¬ 
nized, knowingly and wilfully solemnize a marriage between persons, one 
or both of whom shall profess the Christian religion, shall be punished 
with imprisonment of either description, as defined in the Indian Penal 
Code, which may extend to ten years, and shall also be liable to fine; or 
in lieu of a sentence of imprisonment for seven years or upwards, to 
transportation for a term of not less than seven years and not exceeding 
ten years ; or, if the offender be an European or American, to penal 
servitude according to the provisions of Act XXIV of 1855. 

Looking to the scope of this Act and to the fact that concurrently 
with this section there was in force the above-mentioned section of the 
unrenealed Act of 1852 making it penal for any person knowingly and 
wilfully to solemnize a marriage under the provisions of the Act of Parlia¬ 
ment in the absence of the registrar of the district, I think there can be 
no doubt that the 56tb Section of the Act of 1865 was not intended to 
refer exclusively to marriages which might be solemnized by or in the 
presence of a Marriage Registrar. The object of the section clearly was 
to make the solemnization of a marriage by an unauthorized person a 
punishable offence, and, at the same time, to except from its operation 
the case of marriages solemnized in the presence of a registrar ; that this 
was the view with which the section was framed is confirmed by the 
statement of objects and reasons to which Mr. Wedderburn called our 
attention. In 1872 the Act now in force was passed ; it is a consolidating 
Act—it repeals the statute 14 & 15 Vic., c. 10, and the Acts V of 1852 
and V of 1865, which, up to that time, had been concurrently in force. 
In this Act, in the chapter relating to penalties, the 68th Section takes 
the place occupied by the 56th Section in [358] the Act of 1865 ; and, as 
the latter section must be construed as applicable to marriages other than 
those which might have been solemnized under the statute, so the section 
now io force must have a similar construction put upon it. Its operation 
cannot be restricted to the case of civil marriages. 

Assuming then that Section 68 is aimed at the case of a person who, 
like the appellant, not being authorized to solemnize a marriage does solem¬ 
nize a marriage in a Christian Church and according to the rites of the 
Church of England, it has to be seen whether in other respects the facts 
neoessary to constitute an offence under the section have been proved. 
There was a great deal of disoussion as to the construction of the section. 
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It was said that as the section is punctuated, it would notwithstanding 
the presence of the registrar, render punishable any person who, not 
belonging to any of the four classes denoted by the first, second, third, or 
fifth clauses of Section 5 solemnized a marriage of the kind described in 
Part V of the Act. Obviously this cannot have been intended, for an 
ordinary layman is under the provisions of Part V at liberty to solemnize 
a marriage in the prosence of the registrar. In order, therefore, to make 
the section applicable to the case of a marriage of that class, it must be 
supposed that the absence of the registrar was inteuded to be an ingredi¬ 
ent of the offence. In other words the section must be road, as if there 
were a comma in the first line after “ marriage.'’ It was thus that the 
punctuation stood in the section of the Act of 1865 of which the present 
section is a reproduction. In the present ease it is not necessary to 
pursue this discussion, because, on the literal reading of the section, the 
appellant is clearly a person not authorized under the Act to solemnize a 
marriage in the absence of the registrar, and, on the other hand, if by an 
altered punctuation the absence of the registrar is made an ingredient of 
the offence, the registrar in his official capacity was absent. 

The more important and difficult question remains to be considered, 
viz., what is the effect to be given to the word “knowingly.” It was 
contended on behalf of the appellant that in construing the section, 
regard should be had to the fact that in the original section, as 
framed in rhe Act of 1852, the act for which punishment was pre¬ 
scribed was stigmatized as a felony, and that, in the present section, the 
punishment is [359] extremely severe. It was said that it could not 
have been intended to make an act a felony or prescribe imprisonment 
for ten years unless it were shown that the offender had acted with a 
consciousness of doing wrong. Reference was made to the objects and 
reasons published on the introduction of the Bill of 1861 as showing that 
it was cases of false pretence which it was sought to render punishable 
by legislation. With regard to the grammatical construction of the 
section, it was insisted that the word “ knowingly ” should be read as 
relating to the antecedent words, and that, in order to constitute an 
offence, there should he on the offender’s part knowledge as well of the 
absence of authority as of the fact that the parties are Christians. If 
this construction were adopted and the findidg of the Sessions Judge 
that Mr. Fischer did not know that he was not authorized or that he 
was doing wrong is accepted as correct, Mr. Fischer would be entitled 
to an acquittal. 

To ascertain what effect must be given to the word “ knowingly ” we 
must examine first the language of the section itself, and regard must also 
be had to the use of the word in other sections of the same Actor of other 
penal enactments. There can be little doubt that if the word had been 
omitted in the section under discussion, the inference would have been 
that it was intended to make the mere act of solemnization penal independ¬ 
ently of proof that the offender did not know that he was not authorized 
or that the parlies were Christians. It may be that an honest belief on 
the off ender’s part that he was, as a matter of fact, authorized, or that the 
parties were not Christians would have afforded him a good defence; but 
it is at least clear that the burden of proving this defence would have been 
on the accused person. The effect of the introduction of the word know¬ 
ingly ” would then be to throw the burden of proof, so far a9 relates to 
the matter referred to by that adverb, on the prosecution (see observations 
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of Brett, J., in Meg. v. Prince (l) ). Is it then correct to say that 1891 
the word relates back to the antecedent sentence ? Reading the March 3. 

section by itself I should say that that was not the meaning, The - 

section makes it an offence for a person, not belonging to certain Full 
olasses, knowingly to do a certain act. Surely it is in respect of the BENCH. 

doing of the act that [360] knowledge is required. To do the act in - 

ignorance of its nature or in ignorance of the religion of the parties would 14 M ’ 342 
be no offence. This construction gives full effect to the word, and is, in »JF*i 
my opinion, consistent with the manner in which the word is used in M 
other sections. The expression “ knowingly ” in conjunction with “ wil- * eip ® ’ 
fully ” is used in several other sections of Part VII of the Act. In Sec¬ 
tion 71 (l) it is made an offence knowingly and wilfully to issue any 
certificate for marriage or solemnize a marriage without publishing the 
notice required by the Act. In Section 72 it is made an offence for a 
registrar knowingly and wilfully to issue a certificate for marriage after 
the expiration of three months after the notice has been entered by him 
as Required by the Act. In these instances it is tolerably clear that the 
knowledge intended is nothing more than consciousness of the character 
of the act done in the one case without the publication of a notice, in the 
other after the expiration of a certain time. In the clauses of Section 71 
other than the first, the words “knowingly and wilfully ” do not appear, 
though in the corresponding section of the Act of 1865 the words 
govern the whole section, and there is no apparent reason why any 
distinction should be made between the cases provided for by the 
various clauses. In the original section of the Act of 1852 in which 


the first traces of the present Section 68 may bo found, punish¬ 
ment is prescribed for any person who knowingly and wilfully solem¬ 
nises a marriage under the Act of Parliament in the absence of a 
registrar, Here again it is only with reference to the character of the 
act done that the phrase can have been used. The language of Section 56, 
the corresponding section of the Act of 1865, certainly does not favour the 
contention that, in order to prove an offence under it, knowledge of want 
of authority was required to be proved positively. Whatever was the 
intention expressed in the objects and reasons framed in 1861, I think 
the Legislature has not used the language they might have been expected 
to use, had their intention been to limit the operation of the section to 
caBes of false representation. And it is the less likely that the Legislature 
did entertain this intention because ordinarily there could be no doubt as 
to the absence of authority to solemnise a marriage and any mistake in 
the matter could only be due to a misapprehension of the law. It is 
not necessary to say what would be the effect of a mistake in fact on 
the part of a person charged under the section. It may be that in such a 
[361] case it would be held as it was in the Post Office case {Meirelles v. 
Banning (2)) that do offence had been committed ; but in the present case 
the mistake, if any, was a mistake of law (ignorance of the provisions of 
:a statute) and the appellant's case requires that the Legislature should have 
been supposed to intend to exempt from the penal consequences of the 
section, those of whom it could be proved that they were ignorant of the 
law or rather those of whom the prosecution failed to prove that they 

knew the law. There are 

be a material ingredient in the defence to a criminal charge and the cases 
•oited ; are illustrations of this. In the Post Office case the defendant had 



(1J.LR. 2C.C.B. 164. 


(2) 2 B. A A. 909. 


251 


INDIAN DECISIONS, NEW SERIES 


14 Mad. 302 


[Yol. 


1891 

March 3. 


Full 

Bench. 

14 M. 342 
(F.B.) = 1 
U.L.J. 458 = 
1 Weir 802. 


delivered letters to the wrong person, but he had done so, bona fide, and 
in conformity with a long established practice. 

In Ellis v. Kelly (l), the defendant had, before the passing of the 
Act, assumed the title of doctor and practised medicine and was possessed 
of a diploma from a German University. It was held that there was no 
reasonable evidence that he had wilfully and falsely called himself or 
pretended to be what he was not. In the Pigeon Shooting case it was 
held that the statute was not intended to apply to a case where the pigeons 
were shot by a man in the course of protecting his corn from the injury 
done by the pigeons— Taylor v. Newman (2) 

These cases were decided with reference to the particular state of things 
witli which the statute had to deal and with reference to the language of 
the statute. They may be authority for showing that under certain 
circumstances a man may defend himself by showing that he was 
mistaken as to the manner in which he was affected by a given statute ; 
but they do not justify the proposition that entire ignorance of the exist¬ 
ence of the law making the act criminal may be pleaded. 

In the present case the Act declares that any marriage not solemnised 
in accordance with the provisions of the 6th Section shall be void. The 
marriage solemnised by Mr. Fischer not being solemnised under the 
provisions of Part V of the Act and not being solemnised by an ordained 
Minister or by a Clergyman of the Church of Scotland or by a person 
licensed under the Act, was clearlv void. In order to prevent marriages being 
[362] solemnised otherwise than in accordance with Section 6, Section 
68 was enacted, having, as it appears to me for its object, to make tbe act 
of solemnising a marriage in defiance of the enacted law an offence. This 
object would be defeated if it were held that the section applied only to 
persons who had read the Act or had otherwise become aware of its 
provisions, and I do not think the language is such as to justify our placing 
such a construction upon the section. 

In my opinion the Judge, on the facts found by him, rightly convicted 
the appellant, and I would dismiss the appeal. 

Ordered accordingly. 


14 M. 362. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Michael ( Plaintiff ) v. Br[ggs and another {Defendants).* 

[7th October, 1890.] 

Club—Goods supplied to n member—Suit on behalf of club —Parties, 

An action to recover the price of goods supplied to a member of a non-proprie* 
tary club, or on his responsibility cannot be brought in the name of the secretary 
of tbe club. 

Case referred under Civil Procedure Code, Section 617, by G. Rama- 
chandra Rau, District Munsif of Masulipatam. 

The facts of the case appear sufficiently for the purposes of this 
report from the judgment. 

Counsel were not instructed. 


1) 30 L J.M.C. 35. 


# Referred case No. 3 of 1890. 

(2) 32 LJ.M-C. 187. 
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JUDGMENT. 

The question is whether an action to recover the price of goods sup¬ 
plied to the member of a club or on his responsibility can be brought in 
the name of the secretary of the club. The club is not a proprietary club 
such as was in question in Raggett v. Musgraveil ) and Raggett v. Bishop(%), 
but a mere association of gentlemen for social purposes, managing its 
affairs by a committee and a secretary. The goods, the price of which 
it is sought to recover, belonged to the club, and not to the secretary ; and 
therefore it is not to him that the price is due. 

[363] It may be convenient that the secretary should collect the 
moneys due to the club, and he may have authority to do so, but, if the 
money is not due on a contract made with him, an arrangement that 
he should sue cannot be recognized as giving him a right of action. (See 
Evans v. Hooper (3) and Gray v. Pearson (4). 

We are of opinion that the question above stated must he ^answered 
in the negative. 


1890 

OOT. 7. 
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Civil. 

11 M. 362. 


11 M. 363 = 2 Weir 571, ‘ 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Weir. 


THANDAVAN ( Complainant ), Petitioner v. Perianna (Accused), 

Counter-Petitioner.* [7th August, 1890.] 


Criminal Procedure Code,[[Sections 435, 439, 440 —Petition to revise a judgment of 
acquittal. 

An appeal against an acquittal by way of revision is not contemplated by the 
Code, and it should, on public grounds, be discouraged. 

[R„ 23 C. 975 (979); 4 Cr.L.J. 37=88 P.L.R. 1906; 13 Cr.L.J. 457 (459) = 15 Ind. 
Cas. 89 = U.B.R. (1911) 4th Qr., 100 (103); U.B.R. (1897 1901) 91 (92) ;Expl., 
2 Weir 571.J 


PETITION under Criminal Procedure Code, Sections 435 and 439, pray- . 
mg the High Court to revise the proceedings of L. A. Campbell, Sessions 
Judge of Coimbatore, in Calendar Case No. 1 of 1890, acquitting Perianna 
Asari on the charge of perjury. 

Mr. Wedderburn, for petitioner. 

Mr. W. Garnt, for accused. 

JUDGMENT. 


‘ ’ This is a petition to revise the judgment of the Sessions Court of 
Coimbatore acquitting a person accused of an offence under Section 471 of 
the Penal Code. In cases of acquittal by a Sessions Court, the law 
allows an appeal on behalf of the Government and the reason for such a 
provision is obvious. The present is, however, the case of a private 
prosecutor seeking to put the Court in motion to revise an acquittal deli¬ 
berately arrived at by the Sessions Jadge concurring with the assessors. 
An appeal against an acquittal by way of revision is, in our opinion, not 



• Criminal Revision Petition No. 121 of 1890. 

(1) 2 G. & P. 556. (2) 3 & P - 343 - 

( 8 )- 


L.R. 1 Q.B.D. 45. 


(4) L.R. 5 C.P. 568 
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[364] contemplated by the Code, and it should, we think, on public 
grounds, be discouraged. 

Acting, therefore, under the discretionary power given in Section 440, 
Criminal Procedure Code, we decline to hear the learned Counsel who 
appears to support the petition, and we dismiss tho application. 

14 M. 364 = 1 Weir 241- . 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

Queen-Empress v. Thandavarayudu.* [28th January, 1891.] 

Penal Cede—Act XLV of I860, Sections 109, 209— Nuisance— Keeping a gaming house 

— Abetment. 

The lessee of a house, who permitted disorderly people to use it for gambling 

and thereby caused annoyance to the public, was convicted of an offence under 

Penal Code. Section 290; it appeared, however, that the accused had not 

engaged the house with the object of letting it out as a gaming-house : 

Held, that the conviction was right. 

Petition under Criminal Procedure Code, Sections 435 and 439, 
praying the High Court to revise the proceedings of the Acting Head 
Assistant Magistrate of Godavari, in appeal case No. 11 of 1890, con¬ 
firming the sentence of the Second-clas9 Magistrate of Ellore, in calendar 
case No. 421 of 1889. 

Venkataramayya Ghetti, for the petitioner. 

The Government Pleader and Public Prosecutor (Mr. Powell), for the 
Crown. 

JUDGMENT. 

The petitioner has been found guilty of abetting a public nuisance 
(Sections 290 and 109 of the Penal Code) in that he was the lessee of a 
house, which be permitted to be used as a common gaming house; whereby 
nuisance, danger, and annoyance have been caused to the residents in the 
neighbourhood. 

The mere act of gambling in a private house is not per se a public 
nuisance (see Weir, page 146). but that is not the offence [365] charged 
or found. The evidence for the prosecution, which both the Lower 
Courts considered reliable, went to show that the neighbours have been 
greatly annoyed by the noise which the gamblers frequenting petitioner’s 
house make, that the gamblers throw the ends of cheroots upon the houses, 
quarrel and fight in the public street, and that people are afraid to go out 
at night or to pass the house for fear of being assaulted. 

Although there is no evidence, that the petitioner did, as the Sub- 
Magistrate states, engage the house for the purpose of letting it out as a 
gambling house, the evidence does warrant the finding that petitioner has 
permitted crowds of disorderly persons to make U3e of the houf<e, both 
by day and night, for gambling, and that his doing so has caused consider¬ 
able annoyance to the public. It is a significant fact that the gambling 
and annoyance ceased as soon as the present prosecution was instituted. 

The absence of the petitioner from the town on a certain date will 
not exonerate him, as the nuisance is shown to have been continuous for 
some three months. 

The oonviction must be upheld and the petition dismissed. 

* Criminal Revision Case No. 442 of 1890. 
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APPELLATE CIVIL. Feb. 24. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. Appel¬ 
late 

MAHADEVI AND ANOTHER ( Defendants ), Appellants v. VlKRAMA CIVIL 

(Plaintiff's Representative), Respondent * _* 

[19th, 23rd and 28th January and 24th February 1891.] 14 M. 365. 


Act XXIV of 1839, appeal under—Limitation -Civil Procedure Code , Sections 13, 43- 
Res judicata —Landlord and tenant — Service-tenure with rent—Enh incvnwnt of rent 
— Resumption. 

In a suit brought in 1886 by a zemindar to recover an estate granted by his 
predecessor to the predecessor of the defendant on a service tenure, a small money 
rent being also reserved, it appeared that in 1864 the right of the plaintiff’s prede¬ 
cessor to rent had been established by suit, but there was no evidence that the 
service was then dispensed with, but that iu 1885, it was intimated to the defend¬ 
ant [366] that the service was dispensed with, and a uotice to quit was given to 
him ; the option of holding the estate at an enhanced rent was however given to 
him at the same time : 

Held, (1) that the suit was not barred by limitation, nor precluded by Civil 
Procedure Code, Section 13 or Section 43 ; 


(2) that the plaintiff was not precluded by any impli. d contract from 
increasing the rent ; 

(3) that the burden of proving the plea that the plaintiff was not 
entitled to eject lay on the defendants, and had not been disebarged- 

In computing tbe time for an appeal to his Excellency the Governor in Council, 
under the rules made by virtuo of Act XXIV of 1839 against a decree passed by 
the Agent to the Governor, the time necessary for procuring copies of decree and 
judgment appealed against may be deducted. 


[F., 22 C. 938 (942) ; 2 M.L.J. 217 (219); 10 M.L T. 391 =(1911) 2 M.W.N 406 (409) ; 
R., 18 M. 99 (108) ; 23 M. 329 (356) 26 M 403 (408) ; 7 Ind. Cas. 202 (205) =8 M. 
L.T. 258 ; 7 lnd. Cas. 401 = 8 M.L.T. 82.] 


APPEAL agaiast the decree of H. G. Turner, Agent to the Governor 
of Fort Saint George at Vizagapatam, in original suit No. 2 of 1886. re¬ 
ferred to the High Court by His Excellency the Governor in Council in the 
order, dated 12th August 1889, No. 1385, Judicial, under Rule XXII of 

the revised rules, framed under Act XXIV of 1839. 

Suit to recover possession of the estate of Kalyana Singapore together 

with arrears of rent and mesne profits. 

The plaintiff, who was the Maharaja of Jeypore, alleged that the 

above estate formed part of the jeroyati lands in bis zjrnmdiri : that it 
was granted by his predecessor in title on the condition of service tenure 
and the payment of rent to the father-in-law of defendant No. 1, Mukunda 
Dev, after whose death it passed into the possession of the husband 
of defendant No. 1, Krishna Dev; that Krishna Dev refused to 
acknowledge the title of the plaintiff who accordingly sued him m origi¬ 
nal suit No. 22 of 1864 on the file of the Court of the Agon to be 

Governor, Vizagapatam, and obtained a decree ostaol.shing his t.tie to the 
estate and to receive rent from the defendant at rate of Rs o 000 per 
annum; that Krishna Dev paid rent as above from the date of the decree 
till his death in Februarv 1884 ; that the estate passed on the death of 
Krishna Dev into the possession of defendant No. 1, who had paid no rent, 
and that, on 29th July 1885, defendant No. 1 was informed that her ser- 
vioe was not required and notice to quit in six months was given to her, 

• Appeal No. 103 of 1889. 
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but it was, at the same time, intimated to her that, on application made, 
a lease of the estate would be granted to her for the following fasli at the 
rent of Rs. 20,000; and that defendant No. 1 neither quitted the estate nor 
paid the enhanced rent. 

[367] Defendant No. 1 set up hereditary right to the permanent 
occupancy of the estate, and denied that it had been granted on service 
tenure, and pleaded that the suit was precluded by Civil Procedure Code, 
Sections 13, 43 by reason of the proceedings in original suit No. 22 of 1864, 
and further that the notice to quit was bad. 

Defendant No. 2 was tbe adoptive son of defendant No. 1. 

The decree in original suit No. 22 of 1864 was affirmed on appeal by 
the High Court in appeal suit No. 57 of 1864, and the decision of the 
High Court was upheld in the following judgment of the Judicial Commit¬ 
tee of the Privy Council on 25th July 1870., 

The respondent is the Zemindar of Jeypore, apparently a very large 
estate, in the nature of a principality, situated in the Northern Circars, 
which was permanently settled with his grandfather, Ramachendra Dev, 
in 1803, under Regulation XXV of 1802 of the Madras Code. The deed 
of permanent property, which is dated the 21st of October 1803, by which 
the property in the zemindari was then assured to Ramachendra Dev sub¬ 
ject to the revenue permanently assessed upon it, is one of the exhibits in 
the cause. It shows, on the face of it, that the zemindari then included 
Pergunnah Singapuram, and the original statement of the respondent, at 
page 2, seems to admit that a specific sum of money was then assessed 
upon that pergunnah as part of the Government revenue payable in respect 
of tbe whole zemindari. 

The appellant is the holder of six taluks, constituting or forming part 
of Pergunnah Singapuram, and the suit has been brought by the appellant, 
as zemindar, against the respondent, treating him as under-tenant, to 

enhance the rent of those taluks. . . 

The first decision of the Governor’s Agent, who appears to exercise 
judicial functions in the district where the property is situated, was in 
favour of the respondent. Against this the appellant appealed to the 
High Court of Madras (l) and, on tbe 6th of November 1865, that Court 
remanded the case for re-trial upon the issues stated at page 6 of the 
record, directing the Governor’s Agent to return to the Court his findings 
upon those issues with the evidence upon which they were founded, the 
Court, in the meantime, reserving its final judgment upon the app eal. _ 

The issues are the following :—(1) “ Has the family of defendant held 
“ these six taluks under a claim of ownership, and consequently by a 
“ possession hostile to the family of plaintiff ever since the permanent 
“ settlement ? (2) Were the taluks, at the period of the permanent settle- 
“ ment, in possession of the defendant’s family on such claim of right? 
41 (3) What rights of ownership have the plaintiff’s family exercised over 
“ the taluks ? (4) Has the possession of defendant been for any, and, if so, 
“ for what period, adverse?” 

It seems to have been assumed that the burden of establishing the 
affirmative of at least the first, second and fourth of these issues lay upon, 
the appellant; and their Lordships conceive that that assumption was 
correct, because, after it appeared that [368] the zemindari included the 
pergunnah amongst its ma l assets, or revenue-paving lands, it lay upon 

(1) Krishna Devugaru v. Zemindar of Jeypore, 3 M.H.C.R. 153. 
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the appellant, as defendant in the suit, to establish the grounds on which 1891 
he disputed the zemindar’s claim to an enhanoed rent. Feb. 24, 

The appellant accordingly filed an additional statement on the 20fch 
of February 1866, to which, on the following day, the respondent put in AppBL " 
his answer, both of which documents are at page 8 of the record. LATE 

The appellant’s case was that he and his ancestors had enjoyed the CJlVIL. 


Singapuram Pergunnah as a mahaul separated from the rest of the 14 ^ "363 
zemindari, and as lakhiraj from a period anterior to the permanent 
settlement; that his great-grandfather, Lala Krishna Dev, being Raja 
both of Singapuram and Jeypore, had bestowed the whole of his 
possessions, with the exceotiou of Pergunnah Singapuram. upon his 
younger brother Vikrama Dev, the'grandfather of the respondent; that 
the appellant and his ancestors, for four generations, had since enjoyed 
Singapuram without disturbance ; and that, therefore, the respondent 
was not at liberty to bring such a suit for the possession enjoyed by a 
member of his family. 

The respondent’s case was that, before and since the permanent setile- 
ment, Pergunnah Singapuram had been enjoyed by the respondent and 
his ancestors as part of the zemindari; that the appellant’s title to the 
taluks originated with his father, Mukunda Dev, to whom, about forty 
years before, the then Maharaja Vikrama (the respondent’s father) had 
granted them to be held partly on a money rent, partly on service ; 
that Mukunda bad paid rent for them; that on his death his widow and 
his son, the appellant, being in distress, were allowed, for some time, 
to discontinue the payment of rent, but that in 1860 the appellant him¬ 
self had acknowledged the respondent’s title, and made some payment 
in recognition of it. The nature of the payment it will be more convenient 
afterwards to consider. 

Both parties went into evidence. The Governor-General’s Agent 
found all the issues in favour of the respondent, and there was then an 
appeal to the High Court, which Court adopted, after argument, the findings 
which were sent up. It then proceeded to consider the original appeal, 
and dismissed that, confirming the original decree in the respondent’s 
favour. 

It lies on the appellant to satisfy their Lordships that these decisions 
are erroneous, and I need not repeat what has been so often stated at this 
board, that their Lordships will Dot take upon themselves to disturb the 
concurrent findings of two Indian Courts upon issues of fact, unless they are 
clearly satisfied that there has been some very grave miscarriage, either 
in the trial of the cause, or in the appreciation of the evidence. 

In the present case, the appellant labours under the additional dis¬ 
advantage of having set up and undertaken to prove a case which it is al¬ 
most impossible to reconcile with the uncontroverted and incontrovertible 
facts of the settlement of 1803. His case is that, when his ancestor made 
over the rest of the zamindari to his younger brother, he retained Singa¬ 
puram as the separate property of his (the elder) branch of the family, bv 
which it has ever since been enjoyed rent free. 

Now it may be admitted that both the appellant and the respondent 
desoend from a common ancestor, and that the appellant belongs to the 
elder branch of the family. It may ba further admitted, for that fact 
seems to have been found by the Governor’s Agent, that, at one 
period, the whole of the zemiadari was in the appellant’s ancestor, 

Lala Krishna Dev, but there is not the slightest proof of the alleged transfer 
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by Lala Krishna Dev, or of the alleged retention (when the whole zemin- 
[369] dari passedfrom one branch to the other) of pergunnah Singapuramt 
whilst, on the other hand, the deed of permanent settlement (a docu¬ 
ment which is clearly above suspicion) establishes that the settlement was 
made with and the property confirmed to the plaintiffs’ grandfather, as 
the person then in possession of the whole zemindari, and that the 
zemindari then included Pergunnah Singapuram. It is also found by the 
Governor’s Agent, who can hardly be mistaken upon such a fact, and it 
is indeed admitted by the appellant, in his first written statement, that 
the permanent revenue of Rs. 1,050 per annum, or upwards, was assessed 
specifically on Singapuram on the occasion of the settlement. 

From these facts there arises the strongest presumption against the 
truth of the appellant’s case ; for if, as he says, Singapuram was held in 
1802 by Sundara Dev as a distinct separate property, that person would 
presumably have settled for it with Government, and would have taken 
a deed of permanent property, assuring to him that separate estate. Such 
would have been the natural course of things, unless the whole pergunnah 
were, as between the possessor of the land and Government, lakhiraj. 
But this it certainly was not, since we find it clearly proved that it 
was treated as malguzari land, and Government revenue assessed upon 
it. 


On the other hand, there is also a strong presumption that the 
zemindar of Jeypore would not have settled for this land, as be did, unless 
be had been in the receipt of the collections from it, or of some rent pay¬ 
able in respect of it. 

To these very strong presumptions, what doe9 the appellant oppose ? 
He may be taken to have proved two copper grants of small parcels of land, 
one in 1747, another in 1786 ; but these, if treated as acts of ownership 
by the owner of the zemindari, or the owner of the pergunnah, really 
prove nothing with reference to the present contention, because they bear 
date at a time when the whole zemindari may have belonged to Lala 
Krishna Dev, or the other party by whom the grant purports to have been 
made, both being anterior to the date of the settlement at which time we 
find the respondent’s ancestor, the undisputed possessor of the zemindari. 
The Governor’s Agent has also treated the second grant as of little im¬ 
portance, even if it were inconsistent with respondent’s case, because, 
where small grants of land like this are made to Brahmans of repute, the 
alienees are generally undisturbed. 

Then the learned Counsel, for the appellant, have referred into several 
of the letters and documents which, they say, are inconsistent with the 
respondent’s case. Amongst them are the two letters, out of which this 
suit is said to have originated, the letter of the respondent to the 
appellant, and the letter of the Governor’s Agent; but really these 
establish no such inconsistency. The case now made by the respondent 
is that the tenure granted to Mukunda was granted on a small money- 
rent, and a considerable service-rent, the latter consisting of the obligation 
to keep up a number of paiks, or armed men. This correspondence only 
shows that the circumstances of the country had altered in two parti¬ 
culars ; that the Government, for some reason or another, had prevented 
the zemindar from levying certain cesses or taxes whioh he seems there¬ 
tofore to have levied ; that his revenues had been thereby diminished, an 
that he had found it necessary to enforce his right of enhancemen 
against under-tenants. There is no inconsistency in that with the case 
made, because, if the circumstances of the country no longer required 
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those armed men to be kept up, the zemindar would naturally say to his 
tenant— If you are relieved from that service, I have a right to enhance 
my money-rent, and I come into Court for that purpose.” 

[370] Again the letter at page 57, upon which a good deal of comment 
has been made, seems to their Lordships to be in no degree inconsistent 
with the respondent s case. It is a letter written to the Governor’s Agent 
after the death of Mukunda Dev, and it describes Mukunda Dev as “ the 
Mokkasadar of Singapuram attached to my zemindari,” clearlv treating 
him as a tenant upon some terms of the zemindar. It alludes to the in¬ 
terference of another woman, Snkondamma Dev, the widow of another 
member of the elder branch, with the rights of his son and widow ; and it 
seems to their Lordships to be just such a letter as the superior and the 
bead of the family might, under the circumstances described, write to the 
Governor’s Agent. It is certainly more consistent with the existence of a 
sub-tenure granted by the zemindar to Mukunda Dev, than it is with the 
case now set up by the appellant. 

Then a good deal has been said as to the insufficiency of the evidence; 
but, with the exception of the copper grants, the Governor’s Agent has 
discredited the whole of the evidence for the appellant, and ha 9 given 
particular reasons for discrediting some of his witnesses. On the other 
hand, he has given credit to the witnesses for the respondent, witnesses who, 
although they do not prove perhaps very satisfactorily or in detail the 
terms of the grant, do prove the general fact that Mukunda Dev obtained 
possession of this pergunnah as an act of favour from the zemindar, and 
that generally rent and service were paid upon that footing. 

There are two witnesses who prove distinctly the payment in 1860. 
They treat it as a payment of rent. It is entered in the accounts, which 
are clearly admissible, as constructive evidence, a9 a payment of rent. 
The Governor’s Agent finds that it was a payment of rent. Their Lord¬ 
ships do not find in the record any trace of any particular complaint 
against that finding, on the ground that it i9 inconsistent with the des¬ 
cription given in the statement of the respondent, and that the payment 
was rather in the nature of a nuzzur or free-will offering, than of a pay¬ 
ment on account of rent reserved. 

Their Lordships think that it would be improper for them now to 
open this question on this alleged inconsistency. They also think that, 
where the Governor’s Agent has discredited certain witnesses and given 
credit to certain other witnesses, it would be contrary to the practice of 
this Committee and to sound reason to say that he ought to have believed 
the one and disbelieved the other, un less there were far stronger grounds 

than any that have been here shown for the conclusion that he was 

wrong. 


m 


Again, with respect to the reception of evidence, their Lordships d< 
not find that any objection was formally taken in the Court below to th< 
reception of the accounts ; and they think it would be mischievous i 
they were now to allow that exception to be taken in the final Court o 
Appeal. There was, no doubt, Borne question raised in the High Court 
and the High Court seems also to have taken this view. Their Lordships 
are further of opinion that, looking to the burden of proof which lay or 
appellant to make out his exemption from this increased reDt, lookinj 
to the case that he made, and his utter failure to establish that case, th< 

may k® clearly supported without falling back upon or calling ir 
“"'these accounts. 
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JUDGMENT. 

The plaintiff is the Maharajah of Jeypore in the Vizagapatam district. 
He instituted the present 9uit to recover possession of the Kalyana Singa¬ 
pore Pergunnah with arrears of rent. The plaint set forth that the 
pergunnah wa9 granted by the plaintiff’s ancestors to the father-in-law of 
the first defendant on condition of service tenure, and the payment of 
rent; that in consequence of the denial of the plaintiff’s title by the first 
defendant’s husband, the plaintiff instituted original 9uit No. 22 of 
1864 to establish his right to the pergunnah, and to recover rent at the 
rate of Rs. 5,000 per annum , that the suit was decided in his favour, and 
that Rs. 5,000 were paid annually until the death of the first defendant’s 
husband in 1884 ; that in July 1885 the plaintiff gave notice to the first 
defendant that her services were no longer required, and that she should 
either excute an agreement to take the pergunnah on lease for the annual sum 
of Rs. 20,000, or give up possession, and that the defendant had neglected 
and taken no notice of the said notice. The first defendant (the second 
defendant is her adopted son and a minor) pleaded inter alia that the 
plaintiff was only entitled to recover Rs. 5,000 per annum by executing 
the decree in original suit No. 22 of 1864; that the pergunnah was 
not held on service tenure, but on a permanent lease, and that the plaintiff 
had no right to eject. 

The Lower Court gave the plaintiff a decree for possession and mesne 
profits at the rate of Rs. 20,000 per annum from fasli 1295 to date of 
possession. 

The defendants appealed to the Governor-in-Council who has, under 
Rule XXII of the revised rules, framed by Government under Act XXIV 
of 1839, referred the appeal for the decision of this Court. 

[372] The learned Government .Pleader, on behalf of the minor 
plaintiff (the original plaintiff having died during the course of the suit), who 
is represented by his guardian, the Collector of Vizagapatam, raises the 
preliminary objection that the appeal is out of time. His argument is 
that the time allowed for an appeal being three mouths, and there being 
no provision in the rules for the deduction of the time requisite for obtain¬ 
ing a copy of the decree and judgment (a copy of the judgment not 
being in fact necessary for an appeal) this appeal is out of time. The 
argument proceeds on the assumption that Rules XXI and XXII must be 
read together and that the proviso in Rule XXI applies also to Rule XXII. 
ic being unreasonable, it is argued, to suppose that no limit would be fixed 
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Upon the whole case, their Lordships are of opinion not only that no 
sufficient ground has been made for saying that the decisions below 
are wrong, but that upon the evidence in this record those decisions were 
right. They must, accordingly, advise Her Majesty to dismiss the appeal. 
The respondent has not appeared. Therefore it is not necessary to say 
anything about costs. 

[371] The Agent to the Governor, on 18bh March 1889,passed a decree 
for the plaintiff against which the defendants, on 26th June 1889, preferred 
this appeal, which was referred to the High Court as above. It appeared 
that, if the time necessary for obtaining copies of the decree and judgment 
of the agent was deducted, the appeal was presented within three months 
of the Agent’s decision. 

Rama Rau and Mahadeva Ayyar, for appellants. 

The Government Pleader (Mr. Powell) and Mr. J. G. Smithy for 
respondent. i 
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March The o„ P "f ° D th ® Sa ,“ e date ' and was finished on the 28th 
S’J. he appeal was P^sented to Government in the usual way in 
which petitions are presented on the 26th June 1889. If the time occupied 

~ ■— *“■ s 

As remarked in Kullayappa v. Lakshmipathi (l) “ it has been seve 

‘‘to25 am d6 , C lf ^ of the Limi,atio“ Ac"" 

“ ^ [ applicable to suits for which periods of limitation are prescribed 

and if" he A ^ ' D - tbe SeL '° nd Schedu)e t0 thB Limitation Act” 
and, if the period in this case is three months, we are of opinion that 

under Section 12 of the Limitation Act, the time requisite for nhtnimno ’ 
copy of the decree must be excluded. requisite for obtaining a 

ro 7 o? U ** * ,° Ur MBmenb, no time is fixed within which an ap-al 

vvt] be , ** e * erred *o the Governor-iD Council. Buies XX?and 

XXII of the rules above referred to are as follow 

“ Ap™m f r0m al }. decrees u P°r» original suits passed by the 

“ \ k U n r be 81D L g 0 n exce P fc,0D specified in the Dext following rule) an 

" 6 Ac XXVIo| 0 18 h 39 Sadr ‘° u® disposed of as Provided in Section 

'• Aait or ihL.A r 9 ’ ^ ° V u? d f UCh a,ptal is Pro!erred either to the 

“ or after lhat ^ thre ® “ 0,,th9 after the Agent's decision; 

"for any et « h ' ° aU6e be aSaigIIed to the Sadr Court 

or any delay which ma> have occurred by petition on the nreqnrihorf 

^Btamp and subjtct to the other rules required in other appeals to the 
“ Pudency'” 86 Pr ° V,ded ,D lbe MadrSS C0d ° 8Dd Ac,s a PP^ble to that 

Sgs=S3S5erSSS 

;si>'=fss^5s 

A distinction is clearly drawD between suits in which the lundprl 

i n s B no 8 such SDted Withi I *«“<»«»• affe^th 8 'Ae°ent's 3 d^c, U siL Wd But°Lre 

We can see no V18 ° rafereBce to a Pt eals to the Governor-in-Council 

wu-u.vnssj.V; ™ “XS 

poobeoBioo of ,be mm da, < o lme ib. object of l itigation Goverame^ 

(1) 12 M. 467. 


U 


It 


ii 


1891 

Feb. 24. 


Appel¬ 

late 

Civil. 

14 M. 365. 


261 



1891 

Feb. 24. 

Appel¬ 

late 

Civil. 

14 H. 365. 


14 Mad. 374 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


in the exercise of the power conferred on them in Rule XXII, have admit¬ 
ted the appeal and referred it to this Court for decision. 

The preliminary objection must be overruled. . . 

On behalf of the appellants it is argued that the Agent was in error 
in holding that the defendants’ appellants are yearly tenants at will. 
There appears to have been some slight confusion in the mind of the 
Judge as to the nature of the defendants’ tenure. 

[374] In the former suit between the parties (original suit No. 22 of 
1864), it was found by the Agent that there had been no hostile possession 
on the part of the defendants, who had made nayments in acknowledgment 
of tenancy, and that “ the plaintiff’s father granted the pergunnah to the 
defendant’s father, partly for the grantee’s maintenance, and partly on 
rent ; that the grant was further conditioned for service, and 
that such service was, from the circumstances of the country, a bona 
fide requirement.” On appeal, the High Court concurred in the view 
taken by the Agent of the evidence, and considered that there was satis¬ 
factory proof of a holding as tenant under the plaintiff. The case then 
went on appeal to the Privy Council, who held that it was proved that 
the grantee obtained possession as an act of favour from the zemindar, 
and that rent and service were paid upon that footing. It follows, there¬ 
fore, that the defendant’s tenure is not that of a “ yearly tenant at will, 
but has been rightly described in the plaint as one granted on condition 
of service and payment of rent. This, it appears clearly from the judgment 
of the Privy Council (page 16 of the printed papers), was the plaintiff s 
case in the former suit, and there the Privy Council held that after it 
appeared that the zemindari included the pergunnah among its revenue- 
paying lands, it lay upon defendant to establish the grounds on 
which he disputed the zemindar’s claim to an enhanced rent. 
Enhancement of rent was not olaimed in that suit on the ground that 
service was dispensed with, but because the revenues of the zemindar had 
been diminished in consequence of Government having prevented him 
from levying certain cesses or taxes. In this Court it has been advanced 
that no service was rendered by first defendant’s husband; but, althoug 
it was denied in the written statement that the pergunnah was be 
on service tenure, no issue was recorded, nor was any evidence let in on tha 
point. It has been suggested by the appellant’s pleader that in the previous 
case the Privy Council decided that plaintiff was entitled to enhance bis 
money rent, because he had relieved the defendant from service. We o 
not think that the Privy Council did so decide. They P u ^’ a ? * 
hypothetical case, what has now actually occurred. The plaintiff * 
dispensed with the defendants’ obligation to keep up a number of paiks o^ 
armed men, and claims, in consequence, to raise the rent. It 
[375] the defendants to prove that service had been dispensed wit 1 
1864, or that the increased rent paid between 1864 and the date of 
suit was paid in place of service. No such evidence has been adduce . 

Then it is argued that if the grant was a grant for maintenance, 
is not resumablo. It is true that in the former suit the Agent regar 
the grant as made “ partly for the grantee’s maintenance,” buti tnis 
was not supported by the judgment of this Court, nor was it 
taken by the Privy Council. The grant was one or service and Pa 
of rent. It may be that in fixing the rent the relationship of *’ g oU id 

was taken into account and a more favourable rent fixed than w ^ 
have been the case had the grant been to a stranger, 'tatthan ^ 
evidence on the record to support the contention that the g 
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made with a view to maintenance. On the other hand everything points 
to the oonolusion that the grant was one for payment of a low rent on 
the condition of certain servioe being rendered. ‘ Now it in admitted, 
on behalf of the appellants, that, if the land was held on servioe 
tenure, it is resumable at the will of the zemindar for the time being in 
possession Unide Bajaha Baje Bommirauze Bahadur v. Pemmasamy 
Venkatadry Naidoo (1), Sitaratnarazuv . Ramachendrarazu (2), Sanniyasi v. 
Salur Zemindar (3). It was alleged in the plaint that the respondent was 
entitled to determine the tenure when he dispensed with the appellant’s 
services. The appellants, in their written statement, denied that the 
land was held on service tenure and the ninth issue ran as follows :— 
Whether the plaintiff has the right to recover the pergunnah.” It was 
incumbent upon the appellants to adduce evidence in support of their 
plea, but they failed to do so, and we are therefore of oninon (though not 
for the reasons assigned by the Lnver Court) that the Lower Court was 
right in holding that the respondent was entitle 1 to resume. The appel¬ 
lants were offered the option of holding the pergunnah as tenants paying 
an enhanced rent in lieu of services which were dispensed with, bub that 
offer the appellants rejected. 

It is then contended that the suit is barred by limitation, the 
appellants’ possession being adverse to respondent for more than 
twelve years, because in 1864 and since the appellants have [376] 
asserted a right to hold on payment of rent free from the liability to 
be ejected. We cannot see that any question of limitation arises. The 
first appellant has paid rent regularly as a tenant in accordance with the 
decision in the former suit. There 19 nothing to show that the first 
appellant or her predecessors in title ever set up a right to hold on per¬ 
manent tenure until the institution of the present suit. In the former 
suit, the first appellant’s proprietary right was negatived and her position 
as tenant affirmed, and as tenant rent has been paid ever since. 

It is then contended that, as the plaintiff has acquiesced in the deci¬ 
sion in the former suit and collected Rs. 5.000 per annum from that date, 
there is an implied contract that plaintiff wouli collect that sum and no 
more, and that therefore there is no cause of action for the present suit, 
plaintiff not claiming increased rent in consequence of improvements 
effected by himself. 

The cause of action in the present suit arises from the respondents 
having dispensed with the appellants’ services, and having given notice to 
the appellants either to take a lease at enhance 1 an rent or to give up posses¬ 
sion. The respondent received rent at the rate of Rs. 5,000 per annum from 
the date of the decree in the former suit, because that was the amount of 
rent claimed and decreed ; but the receipt of rent at a certain rate for so 
many years cannot be construed to imply a contract alwavs to receive 
rent at the same rate, or a contract not to raise the rent under altered 

circumstances. . . , 

Finally, it is contended that the Judge was m error in finding that 
, -the present income of the estate is Rs. 40,000, ani that he should have 
found that the annual income did nob exceed Rs. 20,000 and that the in- 
•crease was due to improvements effected by appellants predecessor. The 
Agent relied on the evidence of the plaintiff’s first witness, V. Sitaramayya, 
Si lb Government servant, who has been manager of the pergunnah for nine¬ 
teen months, corroborated, as it was, by the evidence of the plaintiffs 
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second witness, who bad been dewan of the estate for five years during the 
first appellant’s husband’s lifetime, of the plaintiff’s third witness who had 
been a gumastah in the estate for aVout fifteen years, ard by the demand 
accounts. Exhibits G—J, of which Exhibit G, tbednnand account for 1881 
—85 waswritten by the defendants’ third witness, an accountant of the 
[377] estate. Frcmtheoial and documentary evidence, it a pi ears that the 
total demand in money and kind amounts to about Bs. 37,000. There w, 
however, no evidence as to the collections, the plaintiff’s first witness stating 
that no collection accounts are forthcoming. Against the demand has to 
be set off the expenses which appears to amount to, about Bs. 10.000. 
This would only leave a margin of Es. 7,000, supposing the whole demand 
were collected and the defendant’s rent raised to Es. 20,000. Better 
evidence should have been forthcoming as to the actual income and 
charges of the estate, but, from the evidence on record, we think, the 
rent demanded was too high and would reduce the mesne profits 
awarded from Es. 20,000 to Es. 15,000 per annum. In other respects 
we would confirm the decree of tbe Agent. The plaintiff will get propor¬ 
tionate costs on the sum allowed and the defendants on the sum disallowed# 


14 M. 377. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Venkataramanna and others {Plaintiffs) v. Venkayya 

[Defendant).* [14th April, 1890.] 

Succession Certificate act—Act VII of 1889, Section 4— Suit by undivided son of de¬ 
ceased creditor. 

A Hindu is not entitled to sue on a bond executed in favour of bis undivided 
father, deceased, without the production of a certificate under Act VII of 1869, 
unless it appears on the face of tbe bend that the debt claimed was due to t e 
joint family, consisting of the father and tbe son. 

[F., 20 M. 232 (234); R., 17 A. 579 (580) ; 19 B. 338 (339); 17 M. 108 (117) J 9 O.P.L# 
R. 65 (66;; 12 C.W.N. 145 (150) ; D., 17 M. 147 (149).] 

Case referred, for tbe opinion of the High Court, under Civil Pro¬ 
cedure Code, Section 617, by J. L. Narayana Eau, District Munsif, Bajah- 
mundry. Tbe case was stated as follows :— 

“ Plaintiff in this case seeks to recover a debt due upon a boDa 
4i executed by the defendant to his undivided father, who is now dead. 

[378] " The defendant pleads, inter alia, that this Court cannot 
“ proceed with tbe case until the plaintiff can produce an heirship certni* 
" cate as provided by Section 4 of tbe Irdian Succession Act VII of looaf- 
“ Tbe question, wbicb I beg to refer for tbe authoritative opinion o 
“ the High Court, is whether the plaintiff, who is admittedly an undivid 
“ sod of the deceased creditor, is bound to produce tbe succession certified 0 
“ before he can proceed with the case? 

“In my opinion, however, such certificate is not necessary in case 

“ of an undivided co-parcener where the right of survivorship prevails. 

* * * * 

“ No doubt tbe head of the family, whether in his capacity 99 
“ father or as manager, must necessarily have a large control over 0 


* Referred Case No. 28 of 1889. 
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" esfcate ’ 8C L that his aot-ioDS in just cases may bind those under his manage- 
ii ™ ent - t But, ^ ,er death ot that manager, the survivors take the estate 
m id entirety subject to the result of the just liabilities created by the 

„ man ®* er and the deceased co*parcener loses all interest in the joint estate 
and leaves nothmg behind him to be claimed bv the others. 

lt The plaintiff in this case does not therefore claim anything left by 
M r 6 decea ? ed father, but claims the money to which he was entitled bv 
^ right of his birth even during the lifetime of his father, and which devof- 
ved upon him by right of survivorship upon the death of the manager, 

,, 0 * 8 n °t, therefore, required to produce a succession certificate under 

Section 4 of Act VII of 1889. 

That section applies to cases in which the property was held in 
4I severalty either as being a share of a divided member or as being the 
separate acquisition of one who was still living in the ' state of union V* 
Counsel were not instructed. 
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JUDGMENT. 

It appears that the suit was brought upon a bond executed by defend¬ 
ant to plaintiff s father, who is now dead, and there is nothing to show 
that on the face of the bond the debt is desciibed as being a debt due to 
the joint family consisting of the father and the son. It may he that the 
money was advanced from the father’s private funds. A son is prima 
facie taken to succeed to a debt due to his father by right of inherit- 
£379] ance, unless his succession by survivorship is indicated on the face 
of the bond creating the debt. Though Act VII of 1889 applies only to 
cases of succession, it states in the preamble that it is intended to afford 
protection to pariies paying debts to the representatives of deceased 
persons. It would naturally impair the protection intended to be afforded 
by the statute to throw in every case on the debtor the obligation of mak¬ 
ing an inquiry at the time of payment, whether the person claiming to 
recover the debt claims by right of survivorship or of inheritance. Our 
answer, therefore, to the question referred to us is that defendant is 
entitled to insist on the production of a certificate under Act VII of 1889, 
unless it appears on the face of the bond that the debt claimed was due to 
the joint family consisting of the father and the son. 


14 M. 379 = 1 M.L.J. 242 = 2 Weir 230. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar aud Mr . Justice Wilkinson. 

CHELLAM NAIDU ( Accused ) Petitioner v. Ramasami (Complainant).* 

[22nd January and 3rd February, 1891.] 

Criminal Procedure Code—Act X of 1892, Sections 198, 345 — Defamation of a wife _ 

Complaint by husband. 

When a married woman is defamed by the imputation of unchastity, berhus- 
. hand is a person aggrieved, upon whose complaint the Magistrate may take cog¬ 
nizance of a complaint under Criminal Procedure Code, Section 198. 

I*., 95 B. 161 (167) ; 2 Cr. L.J. 381 = 15 M L.J. 224.] 
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Case referred, for th9 opinion of the High Court, under Section 432 
of the Criminal Procedure Code, by J. M. Maskell, a. Presidency Magis¬ 
trate, Black Town, in his letter, dated 24th November 1890, No. 219. 

The case was stated as follows :— 

“ The complaint in this case was laid by one Varanasi Ramasami 
“ Naidu. He charges the accused, who is the printer and publisher of a 
“ vernacular paper called the Ayurveda Bhaskara [380] with having defam- 
“ ed his (complainant’s) wife Rukraani Ammah by printing and publishing 
1 concerning her in the issue of the above paper of the 1st October last a 
“paragraph, of which the following translation is given in the com- 
“ plaint 

Shameful news—That M, an officer living in Madras, had for a 
“ long time been on criminal intimacy with the wife of N, another officer, 

“ is a fact too well known to all persons of that street. A young girl, the 
“ wife of another officer, V, living in the same house, who was daily 
“ witnessing the lovers thus being in criminal intimacy for a long time, 
‘“with a desire to possess the gallant and acquire kappu (bracelets), kammal 
“ (ear ornaments) and other jewels that she wanted, wrote a letter to 
“ that gallant to which he agreed, &o., &c. 

Brammahadeva, 

“ ‘ Well wisher of Poli Street/ 

' Complainant alleges in bis complaint that the initials V and N 
“ mentioned above refer, respectively, to himself and to one Numberumal 
“ Naidu, both of whom with their wives lived at 36, Kaopal Poli Chetti 
“ Street, and that the initial M refers to Manavaloo Naidu, who lived 
“ elsewhere in the same street and who used to visit Numberumal Naidu. 

“ Complainant further alleges that the statement in the paragraph in 
“ question as to the existence of a criminal intimacy between V s wife 
“and M was pointed at, and intended to apply to complainants said 
“ wife Rukmani Ammah and the said Manavaloo Naidu. 

“ A summons was granted on the above complaint by the Junior 
“ Magistrate of this Court, and the case came on for hearing before 
“ me on the 19th instant, when Mr. M. O. Parbbasarathy Ayyangar 
“ instructed by Mr. Biligiri Ayyangar appeared for the complain- 
“ ant and Mr. Jagga Row for the accused. Mr. Jagga Rew raise! the 
“ preliminary objection that the Court was precluded from taking 
“cognizance of the offence by reason of Section 198 of the Criminal 
‘“Procedure Code, which enacts, inter o.lia , that no Court shall take 
“ cognizance of an offence falling under Chapter XXI of the Indian Pena 
“ Code except upon a complaint made by some person aggrieved by such 
“ offence. He urged that in a prosecution for defamation, where the 
“ imputation was defamatory of the wife, the wife alone and not the 

“husband was competent to complain. On the other side, [381] it was 
“ contended that the reputation of a husband is so intimately connected with 
“ that of his wife, that he is as much aggrieved by a defamatory imputation 
“ against his wife as though his own reputation had been assailed, an 
“that he is consequently a competent person to initiate the prosecution. 
“ As the matter appears to be res Integra , the authorities cited on bo 
“ sides having really no bearing on the point at issue, I beg to submit t 0 
“following question for the opinion of the High Court: 

“ When on imputation, which is defamatory under Section 499 of the 
“ Indian Penal Code, is made against a married woman, imputing unohas- 
“ tity to her as V’s wife, but not referring otherwise to V himself, whetner 
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“ V is competent to institute a proseiution as ‘ soms person aggrieved by 
“ such offence ’ within the meaning of Section 198 of the Crimioal Proce¬ 
dure Code ?” 

Mr. Parthasaradhi Ay yang ar, for the complainant. 

The Crown Prosecutor (Mr. W. Grant), for the Crown. 

JUDGMENT. 


1891 
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14 M 370 30 

Mutusami Ayyar, J.—The question referred, for our opiuion, is ^ ^ ^ ^ 

whether in cases in which a married woman is defamed by the imputation _2^y e |p230 
of unchastity, her husband is a person aggrieved by the defamation, upon “ 
whose complaint the Magistrate may take cognizance of the offence under 
Section 198 of the Code of Crimioal Procedure. I am of opinion that our 
answer must be in the affirmative. The words, “ some person aggrieved 
by such offence,” include the husband in their ordinary meaning, and 
his reputation is so intimately connected with that of his wife that it 
would be unreasonable to nold that the defamation would ordinarily not be 
as hurtful to his feelings as it is to those of his wife . It is true that 
under Section 345 the wife may, without the consent of the husband, and 
even contrary to his wish, compound the offence as “ the person defamed,” 
thereby rendering the complaint made by the latter liable to be dismis¬ 
sed. But it must be observed that generally the husband and the wife 
will act in concert, and that the difference in the language used in Sec¬ 
tion 345 and Section 198 is, therefore, not a sufficient ground for putting a 
narrower construction on Section 198. I answer the question m the 

affirmative. . . _ . ,, ,, , 

WILKINSON, J.—I am of the same opiniou, and would only add that 

in this case it was charge I that the article had been [382] published 
with the intention of injuring the reputation of the husband as well 
as of his wife. He was entitled to a finding on the charge of defama¬ 
tion against himself, and that charge no one but himself could compound. 


14 M. 382. 

appellate civil. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

PERIANAYAKAM (Petitioner) V. POTTUKANNI AND ANOTHER 

(Respondents) J [24th October, 1890.J 

Native Christian— Hindu convert to Christianity—Divorce Act—Act IV of 1869. 

A nariah who had been converted to Christianity, planted a petition of 
divorce under Act IV of 1869 oa the ground of adultery committed by his wife 

before his conversion ; . 

Held, that the Court had no jurisdiction to entertain the petition. 

[R., 17 M. 285 (240) (P.B.) ; U.B.R. Civil (1892-1896) 339 (341).] 

referred under Act IV of 1869, Section 9, by R. S. Benson, 

District Judge of South Arcot, in his letter, dated 22ni September 1890, 
No. 90, in the matter of original suit No. 7 of 1890, on his file. 

The case was stated as follows . 

“ The petitioner, Perianayakam, was married to the respondent, 
“ Pottukanni, eleven years ago, according to the ritual usual among 

* Referred Case No. 23 of 1890, 
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pariahs, to which class both theD belonged Petitioner alleges that the 
respondent, in December 1888, ccmmitted adultery wiih the co-res¬ 
pondent, Murtbi Naik, and has since been living under his protection 
and has borne a child to him. Subsequent to the adultery, petitioner 
became a Christian, and for about a year past has professed that reli¬ 
gion according to the Roman Catholic form. He now petitions under 
Act IV of 1869 for a divoice from respondent on account of her adul¬ 
tery, and for damages frcm the co-respondent. 

“The question on which I ask lor a lulmg of the High Court is 
whether, under such circumstances, the suit i3 maintainable ? In other 
words, does the petitioner’s conversion to Christianity “ [383] give 
this Couit jurisdiction to dissolve his marriage entered into btfore he 
was a Christian and in accordance with non-cbristian ritual, on account 
of adultery committed by his wile belore bis conversion ? 

I am of opinion that these questions must be answered in tbe nega¬ 
tive, but as they have, I believe, never been decided and are not free 
from difficulty, I think it best to ask for an authoritative ruling. 

It is argued for the petitioner that he is now a Christian and, there- 
it tore, entitled to tbe relief available to Christians in the event of a wife’s 
4| adultery. It is argued that, as a Christian, he cannot marry another wife 
ti unless he is divorced from his present wile, and that if this Act does not 
apply to him be is unable to obtain a divorce, while the fact of his 
t Christianity bars his marrying another wife, a remedy which, although 
t( DO k complete, was still substantial and was available to him as long as 
|4 h 0 remained a Hindu. It is argued that the Legislature could not have 
4> intended to place a Hindu convert at such a disadvantage, and that 
i( there is no ground in reason why the Act should not apply to his case. 

44 Such a dissolution of marriage in the present case would affect not 
4t °uly the husband but the wife, who continues to be a Hindu and who 
4t did not, when tbe marriage was effected, contemplate (either person¬ 
ally or through her guardians, it, as is probably the case, she was then 
(l a minor; that her marriage and its incidents would ever be governed 
4i by any but the Hindu law to which she was then subject. In this 
44 view it may, I think, be doubted whether the petitioner, having eleot- 
4| 0 d to be a Christian, should not be left to bear the inconveniences 
44 which may flow from his resolve, rather than that he should be relieved 
44 from them by the application of a law not contemplated by either party 
44 as applicable at the time of the marriage. Prior to 1869 the remtdy 
^provided by tbe Act did not exist even for persons who were 
4t married as Christians and continued so up to the time of proceedings 
44 (Devasagayam Pitchamathoo v. Naiyagam (1) ) and it is not impossible 
44 that the Legislature, in providing rebel for such persons, may have 
omitted to extend such relief to persons converted to Christianity subse- 
4 quent to the marriage sought [384] to be dissolved. It seems to me 
t4 that such was the intention of the Legislature. The preamble to the 
14 Act says, ‘ "Whereas it is expedient to amend the law relating to t 0 
^divorce of persons professing the Christian religion.’ Strictly speaking 
( these words, as they stand, imply that both the persons to be divorce 
should be, at tbe time of tbe proceedings, persons prolessiDg the Cbns- 
“ tian religion, but that the scope of the Act is not thus limited is clear 
4i from Section 2, Clause (cj, which contemplates the case of tbe busban 
having been perverted from Christianity prior to the proceedings. The 


(1) 7 M. H. C. R. 284. 
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" A expi ' es9, y “^templates such a case but omits all refer- 

» !u°! fhH r „°° n r f rSB SUgi!eSt3 that fche 0mis3i0Q was deliberate and 

.. ,„„L t " eg J Sla U1 ' l 0 t d ‘ d n °i lntend the Act to apply to any but mar- 
nages entered into between Christians. 

M ! ■ rhis OOQ oiusion derived from the terms of the Act appears to be 
tt 4 so 1Q accordance with the only reported ruling which, so far as I am 
.. ^ are > bears on the question. That is the case of Zubnrdust Khan v 
« In that case a Muhamma fan convert to Christianity sued 

under the Act for a dissolution of his marriage contracted before conver- 

tZ , a “ fc .°, f wife’s adultery after their conversion 
it and tne learned judges described the matter for decision as one 

41 whlch Panted features of extraordinary difficulty. I think that the 
*, 0as ® m A l ? h 5 have 0000 decided on the very simple ground that as apostacy 
„ under Muhammadan law, ipso facto, dissolved the marriage there was 
|c no marriage subsisting between the pirties when the adultery took 
u place, and consequently no matrimonial injury whereon to found the 
it suit, nor any marriage in existence by the dissolution of which the 

“ ?°^ C0UW - give r0,ief - Io fcbe case of a Hindu ’ however, conversion 
„ fc0 Christianity does not operate as a dissolution of the union—see 

Administrator-General of Madras v. Ananda Chari (2), and I take it that 

the S:ime rule applies to pariahs, like the present parties, since thov 

l4 are, for the most part, governed by Hindu law and have no special 

,, custom by which marriage is dissolve! by a change of religion. 

„ Th e above ground would, therefore, have no application to the present 

H case. The learned Judges, who gave the ruling in the case of 

Zuburdust Khan v. His wife (l) proceeded on wider grounds than 

[385] “those I have ventured to suggest above as sufficient for the 

t% decision of that case, and I think, that those grounds apply, though not 

io their entirety, to the present case. It cannot be said that the marri- 

age of a Hindu is ‘ a polygamous contract ’ in the sense that a Muham- 

„ madan marriage is so. The Hindu idea of marriage approaches more 

nearly to the Christian idea. It has in it a sacramental and religious 

element, and cannot be dissolved for any cause whatever according to 

the best authorities, and certainly not at the mere will of the husband, 

i( as can a Muhammadan marriage. Still it permits of polygamy, and 

u therein differs vitally and essentially from the Christian marriage. It 

• ti gives the wife no remedy for matrimonial wrongs against which she 

ti would in Christian courts be relieved. If the marriage of a Hindu is, 

u on his conversion to Cnristianity, to become subject to the matrimonial 

w jurisdiction of Christian Courts, what is the course to be pursued when 

4| tbe Hindu has a number of legal wives, a state of things which could 

fi not exist in the case of a Christian and for which the Christian law, 

u therefore, makes no provision? Section 7 of the Act requires the Court 

4i to act and give relief on principles and rule3 which are, as nearly as may 

u be, conformable to the principles and rules on which the Court for 

Divorce and Matrimonial Causes in England acts and gives relief. In 

* t the case of Hyde v. Hyde (3) the English Court refused to deal with a 

f> marriage between Mormons on the ground that the law administrated 

u iu that Court was wholly inapplicable to polygamous marriages. The 

|( reasoning in that case was approved and followed in Zuburdust 

u Khan's (l) case as applicable to Muhammadan marriages. I think it 

is also applicable to the marriages of Hindus. 


it 


it 


a 


(l) 2 N.W.P. 370. 
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(2) 9 M. 466. 
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“ 1 would, therefore, dismiss the present suit on the ground that my, 
“ Court has no jurisdiction to entertain it.” • 

Mahadeva Ayyar , for petitioner. ■* 

Erishanasavii Ayyar , for respondent. 

Mr. Subramanyam, for co-respondent. 

.JUDGMENT. 

9 4 

We see no reason to doubt that the Act only applies to Christian 
marriages. The Judge has discussed the question at considerable lengthy 
and we agree with the conclusion at which he arrives. 


14 M. 386. 

[386] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Shephard. 


Eales [Plaintiff) v. Municipal Commissioners for the City of 

Madras (Defendants).* [7th May, 1890.) , 

City of Madras Municipal Act—Act I of 1884, {Madras), Section 433— Statement of 
cause of action—Address of intending plaintiff. 

In a suit against the Municipal Commissioners of the City of Madras for 
damages sustained by the plaintiff by reason of an accident occasioned to his 
horses through the ill-repair of a road within the limits of the Municipality, it 
appeared that at the close of a correspondence between the plaintiff and the 
President of the Municipality, the plaintiff, in a letter headed “ Madras/’ stated 
that he had directed auctioneers to sell the horses, and that he would “ proceed 
against you by law to recover such loss or damage as I may have sustained, 
and added “ kindly consider this as notice of claim under Section 433 of Munici¬ 
pal Act No. I of 1884,” and that the plaintiff’s attorneys, in a subsequent letter, 
demanded payment of Rs. 1,000, “ being the damages sustained by our client by 
reason of the neglect to keep in proper repair that portion of the road, &c.,’ and 
stated that if the sum claimed were not paid, the plaintiff would be “ compelled 
to have recourse to law to recover the same without further notice” : 

Held (1) that the two letters should be read together ; 

(2) that the cause of action was stated sufficiently in the second of the 
above letters ; 

(3) that the plaintiff’s address was sufficiently given in the first of the 
above letters. 


[Appr., 13 M.L.J. 426 (427) ; R., 11 C.P.L.R. 35 (40).] 

Case referred under Section 69 of Act XV of 1882 by P. D. Shaw, 
Acting Chief Judge of the Small Cause Court, Madras, in suit No. 19529 

of 1889. 

The case was stated as follows :— 

“ The plaintiff claims damages to the extent of Rs. 1,000 sustained by 
“ reason of the negligence of the defendants in failing and neglecting to 
“ keep in proper repair a certain road in Madras, whereby the plaintiff a 
“ horses fell and were injured without fault or negligence on the part of the 
“plaintiff. _ 

[387] “ Among other pleas put forward by the defendants is one that 
“ the plaintiff has not given sufficient and legal notice of action according 
“ to the provisions of Section 433 of Madras Act I of 1884. 

1 The deficiency in the notice is contended to be that it does not show 
“ the name and place of abode of the intended plaintiff and his attorney- 


* Referred Case No. 50 of 1889. 
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“ ^ defe ? d * nt8 contend that Exhibit G is the notice which purports 

th0 said seotion * while the plaintiff says 
«.* at Exhibits G and J, together, if not separately, constitute a good and 
valid notice. 

"J' 18 fa ,° ts °l * he case admittetl for ‘be Purpose of deciding this plea 

^ are these, that plaintiff's horses fell while being driven along a road 

“ 25?^ the « def ^ dants on fche 28fch A Pnl 1889 ; and that on 
.i 8fc k 1889 (Exhibit A) the plaintiff brought the fact to the notice of 
„ Col. Moore, the President of the Municipality, stating he had no desire 
ti to enter lnfc0 litigation, and suggesting that Col. Moore should depute 
„ ? ome on e to inspect the road with the plaintiff, with the view to assess- 
„ an Y damage he (Col. Moore) might decide to offer. This letter is 
written upon paper, on which is printed in the top of the left hand cor¬ 
ner W.J. Eales and Co.,’ and below it ‘address for telegrams Eales, 
Madras.’ In the top of the right hand corner is printed the word, ‘ Madras’, 
and the date, 8th May 1889, is filled up in writing. 

“ Correspondence then passed between Col. Moore and plaintiff 
(Exhibits B, B, C, D and E) with reference to inspection of the locality. 

" On the 22nd May 1889 (Exhibit F,) Col. Moore officially, as 
President of the Municipality, informed the plaintiff ‘ that the Munici¬ 
pality can acoept no responsibility for the injuries sustained by your 
* horses.’ 

" Exhibit G, dated 28th May 1889, and written on paper bearing the 
ti same headings as Exhibit A, commences by referring to Exhibit A and 
other correspondence, and also to ExhibifcF, aod gives noticejtbat plaintiff 
^had sent his horses to be sold by auction for account of whom it might 
concern, and that, afer their sale, ‘I shall proceed against you by law to 
recover any or such loss as I may have sustained.’ A postscript to it is 
“ [388] ' kindly consider this as notice of claim under Section 433 of 
Municipal Act I of 1884.’ 

" On 7th June 1889, Messrs. Champion and Short, attorneys for 
plaintiff, write on paper headed ‘ 27 and 28, Second Line Beach, Madras, 
u 7th June 1889,’ to the President, Municipal Commission, referring to, 
and confirming the correspondence between plaintiff and Col. Moore 
II and the notice of claim of 28th May 1889, and claiming Ra. 1,000 as 
damages for the injuries sustained by plaintiff’s horses and set out the 
negligence attributed to the defendants and give notice that if the amount 
( claimed is not paid, plaintiff will have recourse to law to recover the 
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same. 
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“ The defendants have not raised any question as to the sufficiency 
of the statement of the cause of action in the alleged notice, their con¬ 
tention is that neither in Exhibit G or any other exhibit is the place of 
abode of the intended plaintiff and his attorney explicitly stated. They 
say, through their counsel, that the headings of Exhibit G show the 
t address of Eales & Co. to be Madras, and that the place of abode of 
4 | W.J. Eales does not appear therein, but that eveD if it does it is not 
4 | explicitly described, in other words, that ‘ Madras’ is not sufficient. It 
|| seems to me that Exhibit G, which is signed by W.J. Eales (the plaint- 
|| iff) and not by W.J. Eales & Co. does show ‘ Madras’ to be his place of 
abode; Exhibit A on which the correspondence between Col. Moore 
“ and plaintiff took place is headed exactly the same, and the corres¬ 
pondence shows that for all practical purposes the defendants knew 
(t where to communicate with plaintiff (Exhibit F). As to the sufficiency 
% of * Madras’ alone without giving any street or house number, I think 
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“ the case of Osborn v. Gough (1) where an attorney’s address was given 
‘ as ‘ Birmingham ’ is an authority for saying that Madras is sufficiently 

explicit as the place of the abode of the intended plaintiff. 

“ There is also no doubt that plaintiff’s attorneys place of abode 

is explicitly stated in Exhibit J. ^ r 

“ I hold therefore that the defendants plea fads; that Exhibit G b 

“itself or G and J constitute a valid notice of action [^^ withm the 

provisions of Section 433. Madras Act I ot 1834, and that plaintiffs 

,Ul “? hTva'beTn'reqaii-ed by the defendant's Counsel to refer to the 

H ' bethenupoc^t he facts above stated and the Exhibits A to G and J. 

the plaintiff can be held to have given a " ot,oe ,°' f?! 04 

“ defendants within the meaning of Section 433, Madias Act I of ; f 
“ Mv opinion is that he has done so for the reasons above set out. 
The letters referred to as Exhibits G and J were as follows : 




• c 




Exhibit G. 

W. J. bales & Co. Madras, 28th May 1889. 

Address for Telegrams 
Eales. 

Madras. 

Colonel G. M. J. MOORE. 

President , Municipal Commission, 

Madras. 


Sir. 




- Referring to my letter of 8 th and 13th instant, and your final,decis.o 
“ disavowing all responsibility, I hereby give you ° otl °® c „ py , 

“ Stable Company (Limited), have heen authorised, P el 6a ^ 09 ® ve a ° ad 
“to sell at their auction on Saturday, 1st proximo, without reMrv , 

“ for account of whom it may concern the pur of cheslunt y 

“ and I shall, after such sale, proceed against you by law to recover any 

“ or such loss as I may have sustained.” 

I am, Sir, 

Your obedient servant, 

(Signed) W. J. Eales. , 

“ Kindly consider this as notice of claim under Section 433 of - anl 

oipal Act No. I of 1884.” (Initialled) W. J. B. 

Exhibit J. 


it 


CHAMPION & SHORT, 

Solicitors. 


27 & 28, Second Line Beach, 
Madras, 1th June 1889. 


To 


Colonel G.M.J. Moore, . . 

President , Municipal Commission , 

Madras. 


SIR, 


it 


“ Referring to the correspondence between you and Mr. 
and to the nonice of claim, dated the 28th ultimo, which_-_ 




(1) 3 B. & P. 550. 
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“ we are [390] now instructed to demand payment of the sum of Rs. 1,000, 
“ being the damages sustained by our client by reason of the neglect to keep 
" in proper repairs that portion where Harris Road is intersected by Lubbai 
** street, and by reason whereof, and withouc any fault or negligence on the 
"part of our client, or his coachman, our client’s horses while beiug 
" driven along the said road on the 28th April last stumbled and fell in 
" the way described in our client’s letter to you of the 8th May 1889. 
“ Unless the said sum of Rs. 1,000 and Rs. 3-8-0 our charges are paid 
“ forthwith, our client will be reluctantly compelled to have recourse to law 
** to recover same without further notice." 

Yours faithfully, 

(Signed) CHAMPION & SHORT. 

Mr. W. Grant , for plaintiff. 

Mr. K. Brown , for defendants. 

JUDGMENT. 


In answer to the question referred by the Chief Judge of the Small 
Cause Court, we are of opinion that a sufficient notice within the mean¬ 
ing of Section 433 of Act I of 1884 has been given. 

Two objections have been taken to the notice which is said to be 

conveyed by two letters matked G and J, the first objection being that 
the cause of action was not explicitly stated and the second that the 
abode of the plaintiff was not sufficiently described. With regard to the 
first objection, we have felt no doubt that it was not maintainable or the 
cause of action is stated with sufficient clearness in the second of the two 

The other objection presents more difficulty, for the only address 
given in Mr. Eales* letter is “ Madras," and it is only by reading bis 
letter with the letter of his solicitors that any complete notice stating the 

plaintiff’s abode is made out. , _ ... . , 

The latter letter refers to Mr. Eales letter, aDd we think that they 
must be read together. It was argued that, inasmuch as the Act is a 
local one, and it is required that the abode of the intending plaintiff shou d 
be given, it must be intended that something more than Madras shmila 
be mentioned, and it was urged that there was a distinction between local and 
general Acts in this matter. For this supposed distinction we find no 
authority. The clear intention of the Legislature was to give the d fe 

ants notice of the threatened action and afford them an f 

making amends. If, under the circumstances, the notice sufficiently inti¬ 
mates to the defendants the place where the plaintiff is to be found, th ° in¬ 
tention of the Act is so far fulfilled. Adopting the language of Pollock C.B., 
we must import a little common sense in to notices of this kina 
Jones [391] v. Nicholls (l). We may also refer to the observations of the 
Judges in Osborn v. Gough (2) which is a strong case, necause _ the ‘Mind- 
ant was a Magistrate, and no address beyond Birmingham was given. 
Having regard to the two objections raised, we are of opinion that the 
Chief Judge of the Small Cause Court was right in his ruling. 

Champion and Short, attorneys for plaintiff. 

Barclay and Morgan, attorneys for defendants. 



(1) 18 M. & W. 868. 
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14 M. 391. 

appellate civil. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Rangasayi (Petitioner) v. MahalakshmaMMA (Respondent) * 

[4th September and 2nd October, lo9U.J 

Civil Procedure Code. Sect,om 600, 602 -Appeal to Privy Council-Enlargement of 
time for making deposit. 

The Court may enlarge the time for making the deposit required by Civil 

Procedure Code, Section 602. for cogent reasons under the rule in 

Bhaivani Pershad v. Mussumat Bhogana (D, but thoseil^inTuo time to be 
would lead the Court to believe that tbe rarty was diligent in duo time to tie 

Dretiared tolledge°the deposit within the limited period, and that he was pre¬ 
vented from doing so not owing to absence and the difficulty of getting ’ 

but owing to «ome circumstances accidental or otherwise over which Le bad 
oonuol orowiagto mistake which the Court would consider not unreasonable 

or caused by negligence. 

[Diss., 6 Tod. Cns. 723 = 44 P.R, 1910=118 P.L.R. 1910 = 70 P.W.R. 1910 ; P.,1* 
b.W.N. 420 = 5 Ind. Crs. 814.] 

Application for the admission of Civil Miscellaneous Petition No. 
314 of 1890, which prayed fer an extension of the period cf stx wee^ s 
within which the petitioner had been directed to make the P 
prescribed in Civil Procedure Code, Section 602, in the matter of an appea 
sought to he preferred by him against tbe decree of the High Court in 
appeal suit No. 38 of 1887. and for an order that the officer of the Court 

do receive the deposit. . • 

The facts of the case appear sufficiently for the purposes 

report from the following judgments. 

[392] Hama Ran, for petitioner. 

Mr. Subramanyam , for respondent. 

JUDGMENTS. 

Muttusami Ayyar, J.—I took partin both the decisions to which 
my learned colleague refers in his judgment, and the observations made 
in' Venkatacliaiam v. Mahalaks hmnmma (2) ----- 

• Civil Miscellaneous Petitions Nos. 314 and 611 of I8 1 j0. 

(1) 11 I A. 7 = 10 C. 557. 

14 M. 391 

,2) Before Mr. Justice Kernan and Mr. Justice Muttusami Ayyar. 

VENKATACHALAM u. MAHALAKSHMAMMA. 

JUDGMENT. 

■‘The plaintiff in this suit, the petitionee, applies to have anappeal to the Pr.vy 

" ttSSt XtiHS pefiS 3SS a°certificate alter notice to the 

respondent under Section 600, and had six weeks time, 0X P'“ D ® °‘' 4 , deposit 
‘ I to perform the requisition of Sect,on 602, amon R s 0t be ^ngs to dep 

SGffiffigfe&SS 

extend the time for making the deposit, offering security ^ t caee on that 

Buchchiraxu for the amount, but he was not then prepared (as he 
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[393] were made with reference to the length to which the decided cases 
had proceeded. The period for making the deposit is prescribed by the 

"Affidavits and a petition wore fiici on the 19th of October 1898. Id his affidavit 
"the petitioner savs that on the P.h oi August hs was nude aware by letter from 
" his Counsel that Rs. 4,500 should be deposited by the 31st of August, but he says be 
" was unwell from tho 15th July to the 15th of August, and he could not go to 
*' Vizagapatam to got help from his friend Sankaraya who helped him in the suit, 
"until be becamo better. He says that on the lfith August he got to Vizagapatam, 
"and then found that Smkaraya had gone to his village a long way off where thero 
" was no Post office, and he applied to persons, whom he names, for assistance, but 
"they said they could do uothing without the security of San karaj a, tint he was 
" told by first grade pleaders, whom ho names, that as he had already deposited 
"Rs. 2,500 for security for defendant’s costs ho need only deposit Rs. 2,500 
"more. He states that he raised Rs. 2,000 on jewels of some of his relatives and 
‘‘started for Madras on the 24th of August and brought Buchchirazu. a rich man, 

‘ with him to stand ^security for any other sum required, but tbit the money 
already tendered was refused and he started for Vizagapatam and got thr addi¬ 
tional money from Sankiray.a, and on tbc 7th September he produced Rs. 1,500 
to the Registrar who refused it, but the Court allowed the Registrar to receive 
the money pending his furnishing affidavit to explain the delay.^ 

" Rajanna and Ramajogi say they agreed to lend Rs. 2,500 to the plaintiff, 
but refused to do so except on the security of Sinkuaya, and ultimately on the 

" 5th September, gave that sum to petitioner. 

"Sankaraya says bo has assisted the petitioner with money and advice in this 
•' suit, and that lie was absent item Vizagapatam at bis village from the 12th of 
“July until the end of August, and that when ho got there he found petitioner 
“ had gone to Madras, and that in September be became security for the petitionee 

[393] " The plaintiff states that he was suffering rom an ulcer until aoouu the 12th 
“ ofgAugust, but in bis first pe-ition to this Court on the 31st of August bo did not men- 

tl0 “ SecGon GO^provides that within six months from the date of the decree com- 

“nUin«A nf nr Within six weeks from the grant of the certificate, tbc appellant should 

plained of or mthiasix weK^K^ h 3 o{ translating, and that time 

;; deposit the amount required to deft by thc Privy council in Burjore and 

'‘S^PcrsLVv Bhaqanl\l) that the provision in Action 602 is directory, and it 

« was held^hete thai fhe money was brought within time to be deposited but owing to 
was neia iQere i & brought to a District Court instead of to the Couit 

“ o7 thf c“°oner h thTteSe was nghflyextended.^as te .noble the appellant to 
**» e mu?° Slted th0 ^oseed^^showirjg^ba^as tho petitioner acted as to tho amount 
«£ ® tror ‘. s V°on h Ul br“p1>I iodTirt^ i n tha fe cas^ : i n l t be "pH vy Cou ’ But 

: a.'=rfi-£^a--a*--? cs Stfra ssr u 

last, day, and would hav g 6 ’ t o{ the right Court that the m .nev was not de- 

“ ".SiU St S eftsetroneonsjy. but W-hen there U no 

Koer ,2, that d,s- 

;; c r eJ„ he wrs r ZwThutt g o heexcrcned only for 

:: b -’ .°T C ' -Zto be neared to lodge the deposit within the limited period, 

wasdihgent in due time t PP deposit, not owing to absence or 

. T h " f P nA V bu? owio “o some circumstanco accidental or otberwis, 

- ;Mo 7 h°L g h“d D n 6 o a c“n«ol or"to mistake which the Court would con,id, 

“ unreasonable or caused by negligence. enquiries before the o-t-ficate to en- 

.. “ H?"petit,oner probably “““beeTpromised help if he gi vea security. 
< able him to raise money and may' tft that Bs . 4,500 should be deposited, 

^ But although he was on «h actWe step Lo Ret the money uutil 

he did nob, owing as be says 0 , Y h ma y have been unwell bo could have 

the Hth or 15th of August Although^ ation to get money when he 

written to his friends or some of t*em '™ * 9l £ ge ,ted, that his letter would not 

- SiS. T Z£S2£. “wrHteaiminjiiately after the 4th of August. When he 

(2) 2 C. 272 
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^‘probably reach Sankaraya if written 

(1) 10 0. 557 = 11 LA. 7. 
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Legislature with reference to all cases, and it is [394] at all events neces¬ 
sary for the netitioner to show “that he was diligent ^ in due time to be 
prepared to lodge the deposit within the limited period.” But the affidavit 
before us does not show that he used due diligence for procuring the 

necessary funds before the 25th March last. 

Though it was urged at the hearing that he had letters in his posses¬ 
sion from certain persons who promised to lend if he waited till the jaggery 
season in the local market, yet no affidavits were filed by them. Nor is 
there anything to show that he had apDlied to them for loans in sufficient 
time before the expiration of the prescribed period. It does not appear to 
me that a promise by the petitioner’s friends to lend on the arrival of a 
particular season in the local market is a sufficient cause for extending 
the prescribed time or cogent reason within the meaning of the Privy 
Council decision, especially when regard is had to the facts of the case 
with reference to which the Lords of the Judicial Committee used the 


expression. . . , 

It is true that the petitioner was permitted to sue in the Original 
Court and to appeal to the High Court in forma pauperis, but the prescrib¬ 
ed period of six months from the date of the appellate decree and of six 
weeks from the date of the certificate is ordinarily sufficient for raising 
funds on credit. This is not a case in which any arrangement made 
within the prescribed time for obtaining a loan proved infructuous from 
some unforeseen cause. 

I am therefore of opinion that no sufficient cause or cogent reason is 
shown for granting the application. I would refuse the application. 

[395] BEST.J.—Petitioner was on the 12th February 1890 granted a 
certificate under Section 600 of the Code of Civil Procedure to enable him 
to appeal to the Privy Council, and had under Section 602 of the Code to 
give security and make a deposit of money for costs incidental to the ap¬ 
peal within six weeks from the above date ( i. e.) by the 26th March. On 
the 25th March he put in the petition No. 314 asking that the time for 
giving the security and making the deposit might, be extended two mont s 
on the ground that he is “ Door and unable to procure the necessary funds 
within the time prescribed.” This petition came before a single Judge on 
the 25th April, and was then ordered to be posted before a Bench of two 
Judges. The vacation began on the 12th May and nothing more was done 
in the matter till petitioner filed his second petition No. 611 on the 
August, in which he explains that he had “ employed as bis Vakil t e & 
Mr. T. Subba Rao, and proceeded to his native place to collect tn 
necessary funds to furnish the necessary security in this Honora 


it 


if 


“arrived at Vizagapatam the appellant found that he could.not.get money' th 

Sankaraya’s security. He aoted on the advice of Vakils who tol r> ounS el in 

Rs.2.000 wa? required, but this was contrary to the advice of his °™ Q • h frien a 

“ Madras. He got Rs. 2,000 in time and [394] brought with himhe !but was 
“who would help him to raise money, and so far was to some extent g . ^ 

“not in due time, for when he got to Madras he had not the full amo Madras, 

“ then get the residue. No doubt Vizagapatam is a very great distance fr £“ care less 
“and it is suggested that people of his class are generally dilatory p P jyj n g 

“of the activity necessary to comply with rules prescribing ^ cannot be 

“ with Court rules. But the provision contained in the Civil Procedure Co a und 

departed from to meet such circumstances. Wo feel we cannot, up extended 

stated in the petition and affidavits, consider the time should have been extend 

“beyond the 31st of August. , . , mu „ nna u onf ; 0 t n nav the res- 

“ The result is the appeal is not admitted. The '** s ° 7 to the 

“pendent’s costs of this petition. The Registrar will return the money 

“petitioner.” [This case is followed in 14 M. 391-J 
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Court, and also to prosecute the appeal before the Privy Council,” 1890 

thac he did not receive any information from his said Vakil, and upon Oct. 2. 

enquiry learned that Mr. T. Subba Rao had died.” He, therefore,- 

requests that, under the circumstances, orders may be issued to the APPEL- 
Registrar to receive the sum of Rs. 4,500 which he has now produced, LATH 

That petitioner is a poor man is apparent from the fact of his CIVIL 

having been allowed to prosecute the suit throughout m forma pauperis, - 

and there is no difficulty in believing the truth of his statement that 1* M. 391. 
he was unable to raise this sum of Rs. 4.500 within the six weeks 
mentioned in Section 602. It has been held by the Privy Council that 
the time may be extended, but not without cogent reason.—See 
Bar]ore and Bhaioani Pershad v. Mussumat Bhayan (1). I should cer¬ 
tainly have held the reasons alleged by the petitioner to be sufficiently 
cogent had it not been for the decision of this Court in Venkatachalam v. 
Mahalakshmamma (2), in which it was held that the “ cogent reasons refer¬ 
red to by the Privy Council must bo such as would lead the Court to belie¬ 
ve that the party was diligent in duo time to be prepared to lodge the 
deposit within the limited period, and that ho was orevented from making 
his deposit not owing to absence or difficulty of getting funds, but [396] 
owing to some circumsrances accidental or otherwise over which he had 
no control, or owing to mistake which the Court would consider not un¬ 
reasonable or caused by negligence. This decision of a Division Bench of 
this Court was followed in a subsequent case Subba v. Ramctsami (3). It 
seems to me that absence of funds or difficulty in raising the same, if 
true, is very cogent reason for granting an apulication such as the present 
cne for extending the time and accepting the money uow brought into 
Court; but the decisions above referred to are binding ou me. I must 
therefore defer to the opinion of my learned colleague. 

14 M. 396. 

APPELLATE CIVIL. 

Before Mr. Justice Multusami Ayyar and Mr. Justice Weir. 

KAVERI (Petitioner), Appellant v. VENKAMM4 ( Defendant ), 

Respondent .* [5th November, 1890.] 

Limitation Act—Act XV oj 1877, Schedule II, Article 179, Clause 6— Decree for 
periodical payments. 

If it can be gathered from a decree tha* - payments are directed to be made on 
dates or at periods which are sufficiently indicated by the terms of the decree the 
requirements of L'mitition Act, Schedule II, Article 179, Clause6, are satisfied. 

CF., 30 M. 504 (505) = 17 M.L J. 402 ; Rel., 22 P.R. 1905 = 57 P.L.R. 1905 ; D., 15 Ind. 

Cas. 389 (391) = 15 O.O. 99 ] 

Appeal under Letters Patent, Section 15, against the judgment of 
Shephard, J., on appeal against appellate order No. 59 of 1889. 

The above aDpeal was preferred against an order of J. W. Best, 

District Judge of South Canara. on Civil Misccdlaneous Petition No. 13 
of 1889, confirming the order of M. Mundappa Bangara, District Munsif 
Of Mangalore, on Civil Miscellaneous Petition No. 23 of 1889. In this 

* Letters Patent Appeal No. 13 of 1890. 

<1) 11 I. A. 7 = 10 O. 557. 14 M - 392 - 

(8) 0-M.P. No. 623 of 1889 unreported. 
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petition one Kaveri Amma, the representative of the defendant in original 
suit No. 349 of 1855, on the file of the Munsif’s Court at Mulki, prayed 
that the application of Venkamma, the plaintiff for the execution of the 
[397] decree therein, be dismissed as being barred by limitation. The 
material portion of the decree was as follows : — 

11 That the defendant now, and that afterwards, the plaintiff’s hus¬ 
band’s son Raraachendra, who is under defendant’s guardianship on 
attaining his majority, do pay plaintiff the balance of Rs. 28-8-0 men¬ 
tioned in the plaint due to her on account of maintenance till the 10th 
Bhadrapada of R-tkshesa year (5th October 1855), and at the rate of Rs. 3 
per mensem from the date of filing of the plaint till the marriage of 
plaintiff’s daughter, and after her marriage till the lifetime of plaintiff at 
the rate cf Rs. 2 per mensem, on the responsibility of the aforesaid 
properties admitted by defendant to belong to plaintiff's husband ; that 
the said Ramachendraya, who is under defendant’s guardianship, 
immediately on attaining his majority do give plaintiff’s daughter in 
marriage spending to the extent of Rs. 50 on it, and that in the event 
of her failing to do so, and on the girl attaining 8 years of age, the plaint¬ 
iff do cause her marriage to be celebrated spending Rs. 50 on it by 
taking out execution, on the responsibility of the said property. And 
it is further ordered and decreed that the defendant do pay plaintiff s 
costs and bear his own.” 

Yenkammal the plaintiff in the above petition now claimed under 
that decree her maintenance from 6th November 1885 to 5th September 


188S. 

The petition was dismissed by the District Munsif on the authority 
of Lakshinibai Bapuji Oka v. Madhavrav Bapuji Oka (1) and his order was 
upheld on appeal by the District Judge. The appeal against the order of 
the District Judge came on before Shephard, J., who delivered judgment 
as follows :— 

It is contended that no certain date has been fixed within the 
"meaning of Article 179 (6) of the Limitation Act. I am not convinced 
" that this contention is sound. The payments were directed to be made 
“ at the rate of Rs. 3 from the date of filing the plaint, and at the reduced 
" rate of Rs. 2 from the date of the plaintiff’s marriage. If there is a 
" doubt as to whether the first payment was to be made on the day 
“ of filing of the plaint or at the end of a month from that day, there 
" can be no doubt as to the day on which all subsequent payments 
[393] where to be made, and the reduction of the amouut in marriage 
“ makes no difference in this respect. My view of the decree is supported 
" by the decision of PARKER, J M in Suppalu v. Gopala Krishnayyan (2). I 

" dismiss the appeal with costs.” . 

The petitioner presented this appeal under Letters Patent, Section lo, 

from the above judgment of Shephard, J. 

Mr. Subramanyam, for appellant. 

Respondent was not represented. 


JUDGMENT. 


From the reported cases Sabhanathaw. Lakshmi (3), leusnf v. Sirdar (4) 
it appears to us that what has to be determined is whether the sura is 
payable by an ascertained date. This is a question purely of construction. 


0) 12 B. 65. 
(3) 7 M 80. 


(2) C.M.S A. 6 of 1889, unreported. 
(4) 7 M. 83. 
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Although a decree may not in oxpross terms fix a specified date, yet if it 
can be gathered from the decree as a whole that payment is directed to bo 
made od dates or at peiiods which are sufficiently indicated by the terms 
of the decree, the requirements of Article 179. Clause 0 of the Schedule 
to the Limitation Act are satisfied. 

In this view we see no ground for admitting the appeal, and we 
accordingly reject it. 


14 M. 398 = 2 Weir 651. 

APPELLATE CRIMINAL. 

Before Mr. Justice. Shephard and Mr. Justice. Handley. 


Ramavee in re* [20th August, 1890.] 

Criminal Procedure Code—Act X of 1882. Section 469 —Maintenance. 

A Magistrate has no power under Criminal Procedure Code. Section 489, to 
make an order for maintenance at a progressively increasing rate, but the fact 
that the child has grown older might conS'itute a change in the circumstances 
calling for a variation in the rate. 

[F, ( L. B. R. (1893-1900) 393 |394).] 

CASE reported lor the orders of th 3 High Coart by J. A. Davies, 
Sessions Judge of Tanjore. 

The facts of the case were stated as follows:— 

“ The petitioner, the concubine of the defendant, applied for main¬ 
tenance for herself and her female child about six months [399] old 
*' under Section 488 of the Code of Criminal Procedure. The defendant 
“ admitted that he was the father of the child, and the Magistrate, finding 
“ that he neglected to maintain it. awarded a sum of Re. 1 per mensem 
“ for its maintenance tell it attains the age of five years, and a sum of 
“ Re. 1-8 from and after that date, until the child is old enough to loave 
14 her mother.” 

Counsel were not instructed. 

JUDGMENT. 

We think that the ruling in Upendra Nath Dhal v. SoudaminiDasi. (1) 
is right, and that the rate of maintenance must be fixed, subject only 
to any possible alteration under the provisions of Section 489. With 
regard to that section, we think that the fact that the child has grown older 
would no less constitute “a change in the circumstances of the person 
receiving the allowance,” than would the death of the child or the birth of 
another, and therefore the rate can be varied from time to time on applica¬ 
tion being made as the child gets older. We think the order ought to be 
modified by setting aside that part of it which directs a prospective increase 
of the rate. 



Criminal Revision Case No. 343 of 1590. 

(1) 12 C. 535. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Thaman Chetti {Petitioner) v. Alagiri Chetti 
[Respondent.)* 19th December, 1890.] 

Criminal Procedure Code—Act X of 1882, Sections 17, 528. 

A Magistrate, who is subordinate to Sub Division Magistrate, is also sub¬ 
ordinate io tbe District Magistrate within the meauing of Criminal Procedure 
Code, Section 528. 

PETITION under Sections 435 and 439 of the Code of Criminal 
Procedure praying the High Court to revise the order of the District 
Magistrate of Madura of the 7th October 1890, whereby a case pending 
against trie petitioner on the file of the Taluk Magistrate of Periaculam 
was transferred to that of the Sub-Magistrate of Kodaikanal. 

[400j The facts of the case appear sufficiently from the following judg¬ 
ment : — 

Mr. Wcddcvburn, for petitioner. 

The Government Pleader and Public Prosecutor (Mr. Powell) contra. 

JUDGMENT. 

In this case the Acting Joint Magistrate of Madura transferred a 
complaint of a coffee theft from tbe Second class Magistrate of Kodaika¬ 
nal to tbe Taluk Magistrate of Periaculam. But the Acting District 
Magistrate being of opinion that there were no sufficient grounds for the 
transfer, but that on the contrary there were very good grounds against it, 
withdrew the case from the file of the Taluk Magistrate and transferred 
it back to that of the Kodaikanal Sub-Magistrate. It is contended that 
the District Magistrate had no jurisdiction to order the retransfer under 

Section 528, Criminal Procedure Code. 

We are, however, of opinion that a Magistrate, who is subordinate to 

a Sub-Division Magistrate, is also subordinate to the District Magistrate 
within the meaning of Section 528. Neither Section 17, which declares 
such Magistrate to be subject only to the general control of the District 
Magistrate, nor Schedule III which specifies the ordinary powers of. a 
District Magistrate, can be so construed as to take away the ^P 60 *® 
power conferred by Section 528. We decline to interfere and dismiss tbis 

petition. 


14 M. 400 = 1 M L.J. 163 = 1 Weir. 195. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Queen-Empress v. Saminatha.1 


[4th December, 1890.] 


Penal Code , Section 214 —Screening an offender. 

The accused agreed to give Rs. 10 to Samiuatha Pillai 
not giving evidence against Kolundavelu. who was charged w. . h 
housebreaking by night and theft in a building. Saminatha Pillai gave evidence 


* Criminal Revision Case No. 519 of 1890. 
t Criminal Revision Case No. 499 of 1690. 
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against [401] Ivolundavelu who \va«, however, acquitted. The accused was 
charged under Pcual Code, Section 2i*i, but was acquitted : 

Field, that the acquittal was right. 

1 Weir 1%; Appl., 28 C. 4‘iO ; R., ‘2 Bun. Or. Can. 101 (101) - U, Bom. L 11. 
694 ; 18 Cr.L.J. 721 17*21-16 Ind. Cas. 758 = 0 8.L.K. 70 ; D.. U.B.H. US9-.'- 
1690) 19G (Or.).] 


CASE of which the records were called for by the High Court in the 
exercise of its powers of revision. 

The facts of the case appear from the following judgment of the Ses- 1 

sions Judge:— 


*4 


4i 


It has been found against the appellant in this case that he agreed 


14 


<1 


41 


4 f 


4 < 


44 


44 


44 


44 


to give one Saminatha Pillai, a namesake ol his, Es. 10 in consideration 
“ of the said Saminatha Pillai not giving evidence against one Kolui.davelu, 
“who was charged with house-breaking by n>ghl and theft in a building. 
The Magistrate has held that the of)ence thereby constituted was one 
under Section 214 of the Penal Code, the object being to screen the said 
Kolundavelu from legal punishment for the commission of the offences 
of house breaking and theft. He has convicted the appellant accoidingly 
and sentenced him to three months’ imprisonment. 

"In appeal the correctness of the finding of the Magistrate on the 
question of fact is first disputed. But I am quite satisfied that the ap¬ 
pellant committed the act attributed to him. It was so fully proved that 
the appellant deposited his own finger-ring with the said Saminatha 
“Pillai. as (according to the evidence for the prosecution) a guarantee For 
“ the performance of his promise of a present.of Es. 10, that the appellant 
himself could not deny the face of the deposit, but urged in defence an 
■“ absurd story that the ring was given to the witness as a token that he 
“was being sent upon a certain errand by the appellant, although as a 
“matter of fact, he never went. Now the Magistrate has found that 
“ there was no reason to seud Saminatha Pillai upon this errand, because, 
“ iD the first place, another man had already been sent upon it, and there 
“ was no immediate hurry for despatching another messenger, and, in the 
“second place, that, if a second messenger had been required, Saminatha 
“ Pillai was the last man to be pitched upon because he was then waiting as 
“ a witness in attendance at the Magistrates Court The nng ^ o a - 
“ mittedly been given to the said Saminatha Pillai, the whole question o 
“determination was whether Saminatha Pillai s version of how he^ me 
by it or that of the appellant was the true one. And I e V 

[402] agree with the Magistrate’s finding in favour of the case for the 


i* 


44 


14 


44 


II 


prosecution, , 

“ But on the other ground of appeal, as to the Xegalit.y of M'e con¬ 
viction, T am unable to find that the facts found «g»' nst * PP nf the 
" constitute an offence under Section 214 or any other sect on of the 
“ Penal Code. Section 214 seems to me clearly to imply that an offence 
" has either been committed by, or established •»-*■«** who 
“is to be screened from legal punishment therefor. Now >n his ca»£ 
“ the Kolundavelu. whom the charge says it was intended to scieen from 
“ legal punishment, was found to have committed no otfence, for he was 
" acquitted of the house-breaking and theft by this very same Magis- 
“ trate nrior to bis enquiry into the present charge, in spite of Sami- 
“ natha Pillai haviog given evidence against him without succumbing to the 
“ temptation of the bribe. Further, assuming that Saminatha Pillai had, at 
the instigation of the appellant, falsely withheld his evidence against 
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1890 “ Kolundavelu, and that Kolundavelu had, in consequence, been acauit- 

Dec. 4. “ ted. even then I would hold that the offeree committed by the appellant 

-“ would have been the abetment of giving false evidence—subornation 

Appel- “ D f perjury—and would not. constitute the offence under Section 214 
LATE “ of screening a person from legal punishment for an offence. What is 

CRIMINAJ . “contemplated by that section I consider to be the lendering of some 

- “ material assistance to a person to enable him to escape from legal punish- 

14 M. 400= “ nient inflicted or about to he inflicted upon him. I do not think it refers 
1 M.L.J. 163 “ to a caso of false-swearing whereby the offender escapes conviction, for 
= 1 Weir 195. “ the giving of false evidence is punishable otherwise. If it were to be 

“ held that Section 214 was applicable lo such a case, the result would be 
‘‘that every venal false witness fora defendant would be liable under this 
“ section to punishment if the accused were in consequence of such false 
“evidence to be acquitted ; so that on these two grounds—first, that there 
“ must be an offence before a screening, and, secondly, that the giving of 
“false evidence is nob such a screening os is contemplated, I hold that 
“ Section 214, under which the appellant has been convicted, is not applic- 
“ able to his case. 

“ Nevertheless, 1 think, the appellant might appropriately be convicted 
“ of the abetment of giving false evidence, provided it was established 
“ that the evidence that Saminatha Pillai gave [403] against Kolundavelu 
“ was true, because, in that case, the appellant instigated him to give 
“ false evidence, and it is immateiial whether the offenc e was committed 
“ or not according to explanation 2, Section 108 of the Penal Code. It 
“ is no offence to bribe a man to refrain from giving Lise evidence which 
“ is what leads me to say it is essential to find that the evidence Sami- 
“ natha Pillai gave against Kolundavelu was true. There is nothing 
“ on the recoid, however, to prove its truth, while, on the contrary, 
“ it was found untrustworthy, and hence Kclundavelu’s acquittal, 
“At the best, it is doubtful whether ibis true or not; so that in the 
“ absence of proof of its truth, it cannot, be said that the appellant insti¬ 
gate d the giving of false evidence. As this appears to me the only 
“ other possible offence the appellant could have committed, and as that 
“ will not stand, I must, in reversal of the Lower Court’s conviction, 
“ direct his acquittal, and immediate release from jail. Ordered accord- 
ingly. 

Subrnmanya Ayyar, for accused. 

The Government Pleader and Public Prosecutor (Mr. Poiccll) contia* 

Besides the cases mentioned in the judgment, the following author¬ 
ities wore referred to in the argument :—Queen v. Bhohisan Mahatoon (1L 
Queen v. Hurdut Surma '2*; Empress v. Amiruddeen ( 3 ); Stephen s 
Digest of Criminal Law, Art. 142 (6), p. 100 ; 1 Hawkins’ Pleas of the 
Crown, p. G4 ; 1 Russell on Crimes, p. 265. 

JUDGMENT. 

We consider that the accused was properly acquitted. It is not 
denied that Kolundavelu Pillai was acquitted of the offences of house¬ 
breaking and theft, and that he was nob liable to legal punishment. Bu 
it is contended that it is not necessarv that an offence should be actually 
committed, or that the person charged should be really liable to be dudis 
ed for such offence. We do not, however, think that it was the intention 
of the legislature to punish the giving of gratifications, under a delusion 


(1) W.R. (1664) Cr.R. 3 (4). 


(2) 8 W.R. Cr.R. 68. 


(3) 3C. 412. 
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that an offence had been committed or that a person was guilty of such 
offence. The words concealing an offence ” and " screening any person 
from legal punishment for any offence ” appear to us to presuppose the 
actual commission of an offence, or the guile of the person screened from 
punishment. 

[404] The cases cited by Mr. Miyne under Sections 213 and 214, 
Indian Penal Code {Regina v. Best (1),) Bex v. Richard Gotley (2) were 
decided under 18, Elizabeth, Chapter V, Section 4, in which the words 
upon colour or pretence of any matter of offence ” were used. We are 
of opinion that the decision Empress of India v. Abdul Kafir (3), Queen- 
Empress v. Fateh Singh (4), and Maluki Misscr v. Queen-Empress (5), 
which have reference to the construed on to be plicjd upon similar words 
in Section 201 apply to this section also. The Public Prosecutor draws 
our attention to Queen v. Eurdut Surma (6) wherein the same expression 
was differently construed with reference to Section 218 of the Indian 
Penal Code, but that section has reference to public servants who disobey 
a direction of law. 

As pointed out by Jackson, J., in Queen v. Joynarain Patro (7), we think 
the intention was to discourage malpractices, when offences have really 
been committed, or when persons really guilty are screened, aud not to 
ensure general veracity on the part of the public in regard to imaginary 
offences or offenders. We therefore decline to interfere. 


14 M. 404. 

APPELLATE CIVIL. 

Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


ABDOOL and OTHERS ( Creditors ), Appellants v. Mahamed 
{Insolvent), Respondent .* [23rd February, 1891.J 

Insolvent Act —U<Cl2 Viet., Cap. 21, Sections 72 and 73 -Appeal—Limitation—Evi¬ 
dence. 

Certain creditors of an insolvent appealed against an order declaring him 
entitled to his personal discharge. Tho appeal time expired during the vaca¬ 
tion of the Court and the appeal petition was presented on the day when the 
Court.re-opened. During »he insolvency proceedings evidence was not recorded 
under Section 72, and the appellant sought on appeal to use the Commissioner’s 
notes of evidence: 

[405] Held, (1) that the appeal was not barred by limitation; 

(2) that it was not competent to the Court to refer to the Commis¬ 
sioner’s notes. 

Appeal against the order of Sir Arthur J. H. Collins, Chief Justice, 
dated 14th April 1890, made in the Court for the relief of Insolvent 
Debtors at Madras, in case No. 88 of 1888. 

Sundara Ayyar, for appellants. 

Mr. Johnstone, for respondent. 

JUDGMENT. 

, Two preliminary objections are taken. 

k As to limitation we observe that the appeal time expired during the 
annual vacation of the Higb Court, and tho appeal petition was presented 

gp'" ’ Original Side Appeal No. 24 of 1890. 

K l) 2 Moody. O. C. 124. (2) Russ & R. 84. (3) 3 A. 279. 

1) 12 A. 432. (5) 11 C, 619. l6) 8 W. R. Cr. R. 68. 

1 ) 20 W.R. Cr. R. 66. 
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1891 on the first day the Court re-opened. It is, therefore, in time— Reference 

Feb. 23. under Forest Act V of 1882 (1). 

- The next object-on is that no evidence was recorded under Section 72 

APPEL- of the Insolvent Act, and under Section 73 wo are not at liberty to refer to 
LATE the notes of evidence taken by the learned Commissioner. 

CIVIL. Ifc has been so held in several cases—by this Court in Bestd Co. v. 

- Kaliana Chetti (2), and by the High Court of Calcutta in re Ajudhia 

H M. 404. Prasad (3b and by the Bombay High Court in re Lakhmidas Hanzraj (4), 

and Kalliandcis Rriparam v. Trikamlal Gulabrai (5). 

The second objection must be allowed. 

The appellants’ vakil admits that unless he is permitted to refer to 
the notes of evidence, he cannot suonort the appeal. The appeal, there¬ 
fore, fails, and we must dismiss it with costs. 

Wilson (0 King, atto) neys for respondent. 

14 M. 406. 

[406] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

VANANGAMUDI f Plaintiff), Appellant v. Ramasami ( Defendant ), 
Respondent.* [9th and 12th February, 1891.] 

Letters Patent, Section \!j — Judgment—Civil Procedure Code, Section 622 —Landlord 
and tenant—Suit for rent. 

In a suit in a Small Cruse Court for rent due in respect of two pieces of land, 
the Court pa'sed a decree in favour of the plaintiff. The defendant preferred a 
petition to the High Court under Civil Procedure Code, Section 622, which 
came on for hearing before one Judge. He held that the Small Cause Court had 
failed to give effect to a former decree between the parties in respect of one piece 
of land, and made an order reversing the decree as to that, and calling for a 
report of what was due on the other piece of land. The plaintiff preferred an 
appeal under Letters Patent, Section 15: 

Held, (l) the abovementioned order was subject to appeal as being a judgment; 

(2> even if the Subordinate Judge ha.i failed to give effect to the previous 
decree, the error was not such as to give the Court jurisdiction to revise his 
proceedings under Civil Procedure Code, Section 622. 

[R 35 M. 1 = 8 Ind. Cas. 340 = 21 M.L.J. 1 (19) =8 M L T. 453; D., 20 M. 407 
” (411) ; 22 M. 68 (95) (F B.) =8 M.L.J. 231 ] 

Appeal under Letters Patent, Section 15, against the judgment of 
Shephard, J., in civil revision petition No. 218 of 1888. 

The above-mentioned petition was preferred under Civil Procedure 
Code. Section 622, against the decree of T. Kanagasabai Mudaliar, Subordi¬ 
nate Judge of Tanjore, in small cause suit No. 379 of 1887, in which the 
plaintiff sought to recover Rs. 449-0-3 from the defendant for the rent of 
certain lands. The Subordinate Judge passed a decree in favour of the 
plaintiff, whose claim he found to be in accordance with previous decrees 
between the parties. The defendant’s petition proceeded on the grounds 
that he had no jurisdiction to entertain the suit as a small cause suit, 
that he was wrong in holding that the nature of the correct patta was 
determined in a former suit between the parties. 



• Letters Patent Appeal No. 1 of 1890. 


(1)-10 M. 210. (2) Appeal No. 36 of 1830, unreported. (3) 7 B.L.R. 74. 

(4)S5 B.H.C.R. 63 (O.C. J.) (6) 9 B.H.O.R. 307 
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The civil revision petition came on before Shephard, J. f who, on the 
1st November 1889, mane the following order: — 

„ now appears that in the suits under the Kmt Act. the terms of 

tl the patba as to the village o; Pulithivayal were determine 1 and thore- 
,, fore as to it the decree can be sustained. As to [407] Koonur, there 
was no suit under the Ac", and 1 cannot think that the decree in the 
^ civil suit No. 331 settled all questions as to the terms of the ratta. The 
tl Subordinate Judge must be asked to report what is tho amount duo 
^ in respect of Pulithivayal. So far as regards tho rent duo for tho other 
village, the decree must bo reversed. Proportionate costs throughout.” 
The plaintitl preferred this appeal. 

Mr. K. Brown, for appellant. 

Subramanya Ayyar and Sundara Ayyar. for respondent. 


1891 

Feb. 12. 

Appel¬ 

late 
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14 M, 406 


JUDGMENT. 

It is contended for the respondent that the order appealed against is 
not a final order and that no appeal lies under Section Id of the Letters 
Patent. We do not consider that this contention cm ho suuporicl. The 
effect to be given to the word “ Judgment ” in Section I d was considered by 
Mr. Justice Bittleston in Desoma v. Coirs (.0, and it was held that the 
word has the general meaning of any decision or determination, who'her 
final or preliminary , affecting the rights or the interest of any suitor or appli¬ 
cant. It was also pointed out that that meaning is suggested by the 
language of the Charter in clauses 15. 39 and 40. Though the order now 
before us called for a report from the Subordinate Judge, yet it contained 
the preliminary adjudication that the appellant was not entitled to recover 
any rent for the village of Koonur, and that the decree of the Subordinate 
Judge must be reversed so far as it related to that village. 

On the merits, we are unable to support the order of the learned 
Judge. We find on the record a decision of tho Deputy Collector in sum¬ 
mary suit No. 34 of 1888, settling the terms of the patba to which the 
respondent was entitled for fasli 1293 under Act VIII of 1865. This 
being so, the Subordinate Judge has jurisdiction to decroe the claim for 
rent, and, even assuming that the decree in original suit No. 331 declared 
that the appellant was entitled only to a money rent in respect of two 
items of land and not to varum, and that the Subordinate Judge had fail¬ 
ed to give due effect to it, the error, if any, is not one bv reason of which 
he assumed a jurisdiction which he did nob possess. We are of opinion 
that it was not competent to the learned Judge to revise the decree 
of the Subordinate Judge under Section 622 of the Code of Civil Proce¬ 
dure. 

[408] We set aside the order appealed against, and restore the 
decree of the Subordinate Judge. The respondent will pay the appellant’s 
costs in this Court and of the proceedings in the Court below under 
Section 622. 



(1) 3 M.H.C.R. 384 (387). 
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APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, J\Ir. Justice 
Muttusami Ayyar, Mr. Justice Parker and Mr. Justice Shephai d. 

Rangasami (Plaintiff), Appellant v. K.RISHNAYYAN and 
OTHERS Defendants), Respondents. 

[17th March and 21st April, 1890, aud 26th January and 2nd and 

14th April, 1891.J 

Hindu Law—Suit by the purchaser oj an undivided share of family property—Time 
when the share is ascertained. 

The purcluser from a member of a joint Hindu family of his share of a house 
v.hich belong to the family, sued for the partition and delivery of possession of 
the share purchased by him. The number of persons entitled as coparceners to 
tbe property of the family bad increased between the date of the purchase and 
that of the suit. It did not appear whether the house constituted the whole or 
only part of the property of the family, and no question was raised as to the com¬ 
petency of the plaintiff to sue for a partial partition : 

Held, by the Full Bench, that the share to be awarded to the plaintiff should 
be computed with reference to the state of the joint family at the date of the 
suit ; by the Divisional Bench, that tbe decree appealed against, by which the 
plamtiff was to recover, the value of tbe share oi the house computed as a~ove 
and not the share itself, was right. 

[Diss , 35 M. 47 (53) = 0 Ind. Cas. 516= 21 M.L J. 216 = 9 M.L.T. 389 = (1911) 1 M.W. 
N 238 ; Cons , 21 B. 797 (803) ; 25 M 690 (712).] 

SECOND appeal agaiust the decree [of K. R. Krishna Menon, Sub¬ 
ordinate Judge of Tanjore, in appeal suit No. 397 of 1888, varying the 
decree of W. Gopalachariar, District Munsif of Tiruvadi, in original suit 

No. 425 of 1887. 

Suit for partition and possession of a one-third share in a house 
belonging to the undivided Hindu family, of which the defendants were 
members, claimed by the plaintiff under a sale-deed in respect of it execut¬ 
ed to him by defendant No. 2 in 1875. At the date of the suit, defendan 
No. 2 would have been entitled on partition to a one-tenth share only of the 
house, and the District Munsif held that the plaintiff could enforce his 
purchase [409] to that extent only and decreed accordingly. On appeal, 
the Subordinate Judge varied this decree of the District Munsif by 
awarding to the plaintiff the money value of this share. 

The plaintiff prefened this second appeal. 

Sankara Menon, for appellant. 

Mr. Johnstone, for respondents. , 

This second appeal having come on for bearing before Handley ana 
Weir, J J., their Lordships made tbe following order of reference to tbe 

Full Bench :— , . a 

Order of reference to Full Bench.—" This is a suit to recover one-tbira 

share of a house and ground, tbe Drooertv of an undivided Hindu family 

consisting at present of a father (defendant No. 1), four sons (defen an 

Nos. 2, 3, 4 and5), an 1 agrandson (defendant No. 6), son of defendant No. -• 

The share is claimed under a sale made by defendant No. 2 before the but 

of defendants Nos. 4, 5 and G. Tbe only questions raised in second appea 

are to what shave of the bouse is the plaintiff entitled, and is the o 

Appellate Court right in giving him the money value of the sha,re ins 

of the share itself. Both the Lower Courts found the plaintiff entm eu 

• Second Appeal No. 678 of 1889. 
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\raly to 0“e-‘enth of the house au« ground, that being the share to which 
his vendor (defendant No. 2} would now be entitled if he were seeking nar- 
tition, and the Lower Appellate Court has awarded him Ks. 21, being one- 
tenth of the value he himself put upon the property. It does not appear 
trom the record whether the prop, rty in question is the whole of the family 
property, but no question has been raised in this suit as to the competency 
of the plaintiff to sue for a partial partition. 

• 4 -u Tb * e m .? 1D qUesfcion is does a PR'chaser of the undivided share of a Hindu , 
m the family property acquire the share of his vendor as it is at the time 1 
of the sale or as it is at the time when he seeks to enforce his purchase. 
Ihe point has not been expressly decided by any of the other High Courts, 
as far as we can discover, and Mr. Mayne in his work on Hindu Law (4th 
Edition v, 336) treats it as an open question. We were disposed to hold 
upon the principles which have been laid down by this Court, as 
regulating alienations by members of an undivided family of their 
shares in the family property, that the lower Courts were right in 
holding that the share to be taken by the plaintiff under his purchase 
from defendant No. 2 is the share to which his vendor would now be entitl¬ 
ed on partition. The case is not governed [ 410 ] by Section 44 of the Transfer 
of Property Act, because the sale was made before the Act camo into 
operation, though we think it would have made no difference if that section 
had applied, for it does not, in our opinion, purport to enlarge the right of 
ahenation previously possessed by a member of an undivided family, and, 
i it did do so, its operation in that direction would be restricted by Section 
.clause \d) of the Act, which saves any rules of Hindu law from being 
anected by it. The extent to which alienation by a member of an un¬ 
divided family has been allowed in Madras, we understand to be that he 
cannot alienate any specific item of the family property, though less in 
value than his own share in the whole property, nor can he detach 
any portion of the family property ard hand it over to his alienee; 
but he can, for valuable consideration, transfer his interest in the 
Whole or in any part of the family property, and thereby he 
puts his transferee in the same place as himself, i e. t gives him a right 
to immediate enjoyment jointly with the other coparceners o'each item 
of the family property, and a right to demand partition at anv time— 
Virasvami Gramini v. Ayyasvami Grammi (1), VenkatacheUa Pillay v. 
Chinnaiya Mudaliar (2), Vitla Butten v. Yameno.mma (3). He cannot 
put his alienee in a better position than himself, and thereby prejudice 
bis coparceners, and the alienee, therefore, must be liable, until he obtains 
partition, to the same fluctuations in the amount and value of the share 
caused by changes in the number aud circumstances of the family, as his 
alienor would have been liable to, had the alienation not taken place. 

It was pressed upon us in argument that it this be so, the purcha¬ 
ser might in some cases take nothing, for his vendor might die 
before anything was done to enforce fcho purchase, and also that if the 
purchaser is to be liable to have what he has purchased diminished 
by ohanges in the family he must also have the benefit if such changes 
should increase the share of his vendor. It seems to us that both 
#»eae consequences logically follow from the legal position which the 
-alienee occupies, and we do not see that they involve any absurdity. He 
P uro hases the interest of a member of an undivided family in the 
property purchases that which is from its nature uncertain, and the 
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purchase must always Dartako of the nature of a speculative transaction; but 
[411] he knows peifectly well what he is buying, and is not to be pitied 
if he gets less than he hoped for, any more than he is to be blamed if he 
gets more. The cases as to attachment of the share of a member of an 
undivided Hindu family in execution of a mortgage decree against him, 
seem to show that the Courts have recognized the 'liability of an alienee of 
such a share to be defeated hy the death of his alienor before the alienation 
is enforced— Suraj Bunsi Kocr v. Sheo Proshad Singh (1), Krishna Rau 
v. Lakshmana Shavhhogue (2). 

In the first of these cases, which was a case of a mortgage by a 
father, a sale in execution was allowed to tho extent of the father’s share, 
on the ground that the proceedings in execution had gone so far as to 
constitute in favour of the judgment-creditor a valid charge on tho land to 
the extent of the father’s share, which could not be defeated by his death 
before the actual saie, implying that but for such proceedings it would 
have been so defeated. In the last case, their Lordships of the Judicial 
Committee, say that they are not disposed to extend the powers of 
alienation of an undivided share in ancestral estate beyond the decided 
cases, which rest not on an admitted principle of Hindu law but on an 
exceptional doctrine established by modern jurisprudence. It was argued 
bofore us, on behalf of plaintiff that even assuming that the principle 
adopted by the Lower Courts in ascertaining what share plaintiff is 
entitled to was right, they have wrongly applied it. They hold that if a 
partition were now made, defendant No. 2 would only be entitled to one- 
tenth, because he has a son (defendant No. 6), who became by birth 
equally interested with him in the family property, and whose rights 
could not be affected hy the sale by defendant No. 2, which is not shown 
to have been for family necessities To this it is objected that defendant 
No. 6 was not. boru at the time of the sale by his father, and therefore 
cannot question that sale; that he acquired by birth only an interest 
in such part of his ancestral property as his father had not alienated 
before his birth, and therefore that he acquired no interest in his father’s 
share in this particular property, and plaintiff is therefore entitled to one- 
fifth of the property in question. 

In our opinion the principle contended for in this argument [412] 
is inconsistent with those which, as we have stated above, we consider 
are to be deduced from the decisions of this Court as to alienations for 
value by a member of an undivided family of bis shave in the family 
property. If- appears to us upon these principles that defendant No. 2 
could not put the purchaser in a better position than he was in himself, 
and, therefore, that, as his share was liable to be diminished by the birth 
of a son before partition, the interest, which the purchaser took, must be 
equally so liable. 

We should, therefore, have held, upon the principles above discussed, 
that the Lower Courts were right in declaring that plaintiff was only 
entitled to one tenth share in the property in question. 

We were, however, referred in the course of the argument to the judg¬ 
ment in Srinivasa v. Gurumurti (3). In that case a hypothecation by 
an undivided father was declared to be enforceable after his death 
against the family property to the extent of his share at the time of the 
hypothecation. The judgment is short and does not quote any authorities, 
and it appears to us to be in conflict with the principles which, as 


(1) 6 I.A. 88. 


(2) 4 M. 302. 


(3) Second Appeal No. 49 of 1888 unreported. 
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stated above, wo think are to bo doduced from provious decisions of this 
Court. 

Wo think, therefore, that this case should be referred for the decision 
of a Full Bench. 

The question which wo would refer to the Full Bench is,— 

To wbat share in the property in question is plaintiff ontitled ? 

The case came on for hearing before a Full Bench, consisting of 

Collins, C.J., Muttusami Ayyar, Parker and Shephard, JJ. 

Sankara Me non, for appellant. 

Mayne in $ 336 expresses his views on tho quostion, referring to 
Villa Button v. Yamenamma (l), in which it was alluded to incidentally 
only—see end of page 11 of tho Report. I submit that tho moment when 
an alionation fakes place, the joint tenancy is sovered and the purchaser 
becomes a tenant in common. This view is supported by Vasudcv Bluii v. 
Vcnkatesh Shanbhao (2), whore tho question was whether an undivided 
coparcener is [413] entitled to alienate his share : compare also the opinion 
of Colobrooke there cited, and see Mahabalaya Bin Parmaya v. 
Timaya Bin Appaya (3). 

L 'Muttusami Ayyar , J. —The question there raised is settled now. The 
coparconer’s interest is a vested and so an alienable interest. Here tho 
question is whether tho purchaser took tho property as it stood.] 

Ballabh Das v. Sunder Das (4) docidod that a purchaser is not a co¬ 
parcener ; that was in the case of an auction purchase which it was held 
broke up the family. Tho sale deed says “my one-third share"— Pan- 
durany Anandrav v. Bhaskar Shadashin (o). 

[Muttusami Ayyar, J. --If a father loses his sons and soils all his 
property, but the next day a son is born?] 

The son could do nothing, the coparcener’s interest vests only on his 
birth—See Mayne, * 316— Girdharcc Ball v. Kantoo Lall.{6) 

[Muttusami Ayyar, /.—If hero all the throo coparceners sold all tho 
family property, and the purchaser did not suo till more peoplo were 
born ?] 

Collins , C.J. —The Privy Council case was under tho Dayabbaga 

Law. 

[Muttusami Ayyar, J. —Have you any Mitaksbara case ?] 

Yes. Virasoami Gramini v.Ayyasvami Gramini (7), Palaniueiappa 
Kaundan v. Mannaru Naikan (8), Bayacharlu v. Vcnkataramauiah (9) 
approved of in Suraj Bunsi Kocr v. Sheo Proshad Sinyh at page 101 (10). 
[Collins, C.J. —Why was the property sold, for a dobt or what?] 

It seems to have been for cash in hand, ho says “ for my oxpensos." 
[Muttusami Ayyar, J. —Tbero are two texts in Mitaksbara as to a 
coparconor taking on his birth, and a quotation from Yyasa as to the 
accrual of a right of maintenance— Dccndyal Lai v. Juydccp Naraiu 
Sinyh (11) indicates doubt as to whether tho latter text is not a total bar 
to alienation.] 

[414] But Yekcyamian v. Ayniswanuii (12), says it is only a moral 
precept, only directory, see page 309 of tho Report. 

[ Collins , C.J. — Is thore any ruling by tho Privy Council that soil 
can set aside a salo made by his father boforo his conception ?] 

I know of none. To revert to Mahabalaya Bin Parmaya v. Timaya 
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1891 Bin Appaya (1) the Court approved the principle laid down in Vasudev 
ARril 14. Bhat V. Venkatesh Shanbhav (2; as to the ascertainment of shares. 

- [ Collins, C.J.— Referred to Venkatachella Pillay v. Ghinnaiya 

FULL Mudaliar (3).j 

Bench. The Bengal and Allahabad Courts take a different view on the ques- 

- tion from those of Madras and Bombay, yet in order to protect the 

14 M. 408 equities of th6 purchaser, they come to much the same conclusion. 

(F.B.) = [ Shephard , J .—Was there other property besides the house ?] 

1 M.L J, 603. does not appear. The price paid (Rs. 70) indicates it was one- 

third actually he was going to buy. Even the Bengal Courts makes the 
price an equitable charge— -Mahabeer Pershad v. Hamad Singh (4) 
approved in Madho Parshad v. Mehrban Singh (5). Again, if we take 
period of suit, supposing members of the family die, the alienee would 
take a greater share than he bargained for, but it would be absurd^for 
me to claim more than the one-third. 

[Muttusami Ayyar, J— Did he bargain for and buy a certain or an 
uncertain share? Villa Batten v. Yamcnamma (6) says the coparcenary 
interest is uncertain and fluctuating; what if a purchaser is foolish enough 
to buy from one coparcener a certain fixed share ?] 

The new members cannot object, because there is a severing of the 
coparcenary interest on the sale according to the Bombay cases. 

( Collins , C.J. — You say they all become tenants in common of all 

the property.] 

• Yes. 

[Collins, C.J.—ll a son is born, is he a tenant in common or a joint 
tenant ?] 

[415] On the one hand there are the members of the family, and on 
the other hand the purchaser—the new man. 

[ Collins , C.J. —You are limiting your proposition.] 

The members of the family are joint inter se, but not so quoad the 

new purchaser. 

[Parker, J. —His share cannot bo reduced, though the share of members 
of the family can by subsequent births you say.] 

Yes. The Bombay cases go to that. 

[ Muttusami Ayyar, J. —A family consists of three, one sells a third 
to a stranger—are these three tenants in common ?] 

The answer is given in Vasudev Bhat v. Venkatesh Shanbhav (2). I do 
not go beyond that. 

[Collins, C.J— The Chief Justice there says only a sort of tenant in 
common and explains his meaning. 

Muttusami Ayyar, J. —Suppose a co-parcener sells and re-buys, can 

he claim more than his ordinary share on partition ?] 

No. Another principle would come in then. The coparcener might 
have brought his suit for partition at any time ; if he waits he must bear 
the risk. 

[Muttusami Ayyar, J. —Does the purchaser stand in a better position 

than the vendor ?] . 

The position of the vendor changes. Ballabh Pas v. Sunder Pas (7) 
shows the stranger cannot stand in the same position as his vendor in 
the coparcenary. 

(1) 12 B.H.O.R. 138 12) 10 B.H.O.R. 139 (147). (3) 5 M.H.O.R. 166 . 

<4) 12 B.L.R. 90. (5) 17 I.A. 194. • (6) 8 M.H.C. R. 6. 

17) 1 A, 429. 
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[Muttusami Ayyar, J. —There are two principles—(1) A purchaser 
gets his vendor’s right to a partition quo id the thing bought; (2) if he 

buys an exact share, he cannot get more. I think these principles must 
govern the case. I 

Subjeot to the principles laid down in the .Bombay cases, where, 
however, it does not appear whether any new members were born. In 
any case the money I paid will be a charge on the rest. 

Mr. Johnstone , for respondents. 

The plaiatift did nothing for twelve years, meanwhile the other * 

members of the family were born. Moreover, there is other family 

property, so he would not be entitled to partition in the family house 
anyhow. 

As to the purchaser’s right to partition, see Sadabart Prasad [416] 
Sahu v. Foolbash Kocr (1), where the meaning of partition is given and 
explained with reference to Appooier v. Rama Subba Aiyan (2) and see 
page 44 of the Report per Peacock, G.J., as to the nature of the tenancy, 
whether common or joint. 

[ Collins , G.J. Is that in accord with Vitla Button v. Yamenamma 

(3) ?] 

The reasoning substantially approved there as far as necessary for 
me, though the decisions are not the same. One member of the family 
cannot alienate any specific part of the property until it is ascertained. 
As to Vasudev Bhat v. Venk.itesh Shaubhav (4) and Mahabaiaya Bin 
Parmaya v. Timaya Bin Appaya (5) neither is applicable. The obser¬ 
vations quoted from Ballabh Das v. Sunder Das (6) were unnecessary 
and Pandurang Anandrao v. Bhaskar ShadasJuv (7;—see note on page 75 
of the Report affecting the authority of Vasudev Bhat v. Venkatcsh Shan- 
bhav (4) bears out my proposition tnat a share must be ascertained before 
it is alienable. 

[ Shephard , J. —If three members constituted a family, and one 
conveyed away his one-third share and afoerwn*ds others are born \>\ 

The ascertainment stili could only cake on partition, and on parbicion 
the new members could share. If they agree 1 together by selling by one 
deed, &c.. the agreement would be tantamount to partition. 

[ Shephard , J. —One man might successively buy three-thirds, would 
he not be entitled to the whole ?] 

No, because that would not be the agreemonb —see Madho Par shad v. 
Mehrban Singh (8) as to power of a coparcener to alienate. 

The case having stoed over for consideration, COLLINS, O.J., read the 
following judgment which he sdd was the judgment of himself and 

Muttusami Ayyar, J. 
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JUDGMENT OF THE FULL BENCH. 

Collins, G.J.—As purchaser of the second defendant’s coparcenary 
interest in a house and ground beljngmg to his joint familv, the appellant 
(plaintiff) claimed a third share therein as the allotment due to him by 
right of purchase. At the time of the sale, the joint family consisted of 
the vendor (defendant [417] No. 2) and of his father and brother (defondd- 
anb Nos. 1 and 3), bub at the date of the suit defendant No. 1 had two more 
sons (defendants Nos. 4 and 5), and defendant No. 2 had a son, viz., 
defendant No. 6 in the suit. Tf Cue vendor cLirae 1 d uv.ition immediately 

(1) 3 B L R.F.B. 31 (41). (2) 11 M I A. 75 (3) 8 m7hTc.R. 6 

(4) 10 B H.C.R. 139 (147). (5) 12 BH.C R. 138. (6) 1 A. 429 

(7) 11 B.H.O.R. 72. (8) 17 I.A. 194. 
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1891 before the sale, his allotment would be a third share, but if he claimed 
April 14. partition at the date of the suit, it would be reduced to a tenth share. 

- The question referred for the opinion of the Full Bench is whether the 

FULL share to he awarded to the purchaser ought to be computed with refer- 
BENCH. ence to the number of coparceners constituting the joint family at the 

- time of the purchase or at the time of the suit. 

14 M. 408 j n y ecrasvam i Gramini v. Ayyasvami Gramini (1), it was held, in 
(F.B.) = 2 Q 03 k y gj r Colley Scotland, C.J.. and Mr. Justice Bittleston that, 

1 M.L.J. 603. accor ding to Hindu law current in Madras, the member of an undivided 

family may alien the share of the family property to which, if a parti¬ 
tion took place, he would he individually ontitled. That decision was fol¬ 
lowed by another Division Bench in 1870 in Vcnkatachella Pillayv. Chin- 
naiya Mndaliar{2). The principle on which these decisions rest is that the 
vendor could confer a valid title not to any specilic portion of the joint 
family property, but only to his beneficial estate as an undivided coparce¬ 
ner with the incidental right of partition.” Again in Villa Batten v. 1 amc- 
namma (3) decided in 1874 the same principle was recognized as settled 
by a long course of decisions, but it was held to be subject to this limita¬ 
tion, viz., that when the alienation is by will, the will is of no effect, and 
the right of survivorship being in conflict at the moment of death with 
the right by dovise, the former, as the prior title, prevails against the 
latter. In Appovier's case (4) the Privy Council observed that accord¬ 
ing to the true notion of a joint Hindu family, no individual member 
of that family, while it remains undivided, can predicate of the joint and 
undivided property that he, that particular member, has a certain defi¬ 
nite share. Again in Dccndyal Lai v. Jug deep Narain Singh (5), the 
Judicial Committee held that the right of a purchaser at an execution 
sale of a coparcener’s interest must be limited to that of compelling 
the partition which his debtor might have compelled, had ho been so 
[418] minded, before tho alienation of his share took place. They observ¬ 
ed that the partner of a firm could not himself have sold his share so as 
to introduce a stranger into the firm without the consent of his co-part¬ 
ners, but tho purchaser, at tho execution sale, acquires tho interest sold 
with tho right to have the partnership account taken in order to ascertain 
and realize its value. Their Lordships observed that the same principle 
ought to be applied to shares in a joint and undivided Hindu estate, but 
that it ought to be applied without unduly interfering with the peculiar 
status and rights of the coparceners in such an estate. Moreover, the 
definition of partition contained in Chapter II, Section I, Verse 4 of the 
Mitakshara throws light on the nature of a coparcener’s estate both prior 
and subsequent to partition, Partition or Vibhaga, says the Commenta¬ 
tor, is the adjustment of diverse rights regarding the whole (of tho joint 
estate) by distributing them on particular portions of the aggregate. 
According to the Mitakshara law then, by which tho vendor's family in the 
case under reference is governed, each coparcener acquired by birth a joint 
interest in family property, and while it may be alienated for value, the 
specific allotment into which it is to be converted, is liable to variation 
according as oxisting coparconors dio or new coparceners are born, until it 
is adjustod by partition and a spocific allotment is sovorod from the joint 
estate and converted into specific individual property. Such being the case, 
the purchaser, who can only take what can be lawfully sold, must betaken 

(1) 1 ^I.H.C.R. 471. (2) 5 M.H.C.R. 166. (3) 8 M.H.C.R. 6. 

l4) 11 M.I A. 76. (5) 4 I.A. 247. 
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to purohase an uncertain and fluctuating interest with the right of 
converting it at any moment after the purchase by partition into 
definite separate property. In the caso before us, the delay in suing 
for partition is imputable to the purchaser, and as new coparce¬ 
ners have meanwhile come into existence, the share to bo awarded 
to him must diminish pro tanto on the simple ground that what he could 
lawfully purchase was an uncertain interest to be computed into a definite 
share with reference to the coparcenary law at the time of partition. As 
to the question that if the interest purchased is liable to diminution by 
changes in the family subsequent to the sale and prior to partition, it must 
be takeu to increase when there is a diminution in the number of coparce¬ 
ners, it is not necessary to determine it for the purpose of this reference. 
In the case before us the coparceners increased and did not diminish 
[419] in number. Tf they diminished in number, and if it appeared 
that what was bargained and paid for by the purchaser was a specific 
share or quantum of interest, and not the vendor’s coparcenary interest, 
such as it might he when partition was effected, it may be open to the 
vendor to say that the purchaser could not claim more than what he 
intended to buy and actually bought. As regards the contention that, if the 
vendor dies before the purchaser effects a partition, the purchaser will take 
nothing, it is also one which does not arise on the facts of the case before 
us. If it is necessary to notice it as an objection to the rule of decision 
indicated above, the answor is that the interests carved out bv the sale 
vest in the purchaser at once and that the vendor being competent to sell, 
his subsequent death is an event which cannot divest the interest which 
has once vested; and for the purnose of giving effect to his contract of 
sale, the purchase must be dealt; with as if the seller were alive when the 
purchaser demands partition. We answer the question referred to us hv 
saying that the share to bo awarded to the purchaser is to be computed 
with reference to the state of the joint family at the date of the present 
suit. 

Parker, J.—I concur. 

Shephard, J.—I concur. 

This second appeal having come on bofore the Divisional Bench, after 
the determination of the above reference by the Full Bench, the Court 
delivered judgment as follows. 

Mr. Subramanyam , for appellant. 

Mr. Johnstone , for respondent. 

JUDGMENT OF THE DIVISIONAL BENCH. 

The decision of the Full Bench is that plaintiff is entitled only to 
one-tenth share of the house. It is argued that what was the actual 
share was not the question before the Full Bench, but we observe that 
the Division Court, which referred the case, distinctly held that one-tenth 
and not one-fifth was the share to which plaintiff was entitled, and this 
was expressly stated in the order of reference, and must have been con¬ 
sidered by the Full Bench. 

We refuse to interfere with the decree of the Subordinate Judge, 
giving Rs. 21, the value of the tenth share of the house, to plaintiff and 
not the share of the house itself. 

The second appeal is dismissed with costs. 
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[420] APPELLATE CIVIL. 

Before Mr. Justice Muttusciuii Ayyar and Mr. Justice Parker. 

Prick ( Plaintiff) Petitioner v Browne ( Defendant ), Respondent* 

1.16th, 20th and 30th April, 1891.] 

Custom of trad?—Notoriety and definitenessof custom—Requirements of a binding cus 
tom o f trade. 

Suit for damapss for breach of a contract to let horses on hire. The plaintiff 
hirt d a pair of horses at Ooiacami nd from the defendant for a period of six months, 
and on one occasion drove them beyond the Municipal limits of the station ; on 
their return tbe defendant took away the horses from the plaintiff, which was 
the breach complained of. The defendant pleaded that the plaintiff’s user of 
the horses as above was contrary to the local custom of the trade : 

Held . that since the alleged custom was not shown to be either certain or 
invariable or so notorious that persons should be held to enter into agreements 
with reference to it, it formed no defence to the action. 

Petition under Provincial Small Cause Court’s Act, Section 25, 
praying the High Court to revise the decree of W. E. T. Clarke, Subor¬ 
dinate Judge. Nilgiris, in small cause suit No. 226 of 1890. 

Suit to recover Bs. 102-8-0 as damages for breach of contract. Tbe 
plaintiff', by bis wife, hired a pair of horses from the defendant, a Livery 
Stable-keeper, for a period of six months from 1st April 1890. On 7th 
May the defendant took away the horses from the plaintiff, which was the 
breach complained of. The defendant admitted the contract, but alleged 
that by a local custom of trade a condition was imported into it to 
the effect that the horses wero not to be driven beyond the local and 
municipal limits of the station, and that tbe plaintiff had driven the 
horses in question beyond such limits on 6tb May, and that he had, 
on that account, removed the horses. 

The Subordinate Judge found that tbe custom alleged by tbe 
defendant was established by the evidence, but that it was not shown 
that the plaintiff or his agent had direct notice of the condition alleged to 
be imported thereby into the contract. He held that the second of these 
findings did not avail the [421] plaintiff on the authority of Juggomohun 
Ghose v. Manickchund (l) and ruled that the defendant was justified in 
removing tbe horses, although anart from the custom there was notbirg 
improper and unreasonable in tbe plaintiff’s user of the horses, and accord¬ 
ingly dismissed the suit. 

The plaintiff preferred this petition. 

Mr. Michell, for petitioner.—The Subordinate Judge finds that the 
use of the horses by the plaintiff on the occasion in question was a reason¬ 
able use ; therefore on this finding alone he should have decreed for the 
plaintiff, for the defendant himself, in his written statement, says the 
horses could, by the contract, “ only be used within local or other reason¬ 
able limits It is true he adds “ and not for journeys,” but it is not 
shown by any evidence what distance amounts to a “journey” and 
what not, and the only limit which can bo reasonably taken is a reason¬ 
able distance. The defendant’s wife herself says it was permissible to 
drive to the Lawrence Asylum, which is along way outside the Municipal 
limits and back. Then where is the line to be drawn ? How is tbe 


* Civil Revision Petition No. 406 of 1890. 
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hirer to know what drive will be considered of a permissible distance, 
and what not so? Surely the only lino which can be drawn is that 
which separates a reasonable from an unreasonable distance. If not, 
however, then the custom, which formed the alleged implied condition 
of the hiring, was an unreasonable custom, and also a vague custom, 
and therefore void : The case oj Tanistry (1), Iiaitt v. Mitchell (2), Nelson 
v. Dahl (3). Further, a custom, to he binding, must be well known, or, 
as was said in Nelson v. Dahl 13), “ notorious." The evidence for the 
defendant fails to show this, and plaintiff’s witnesses deny that there was 
any such custom as that sot up, when horses were hired for a month or 
longer, whatever might be the case when the hiring was for the day. The 
defendant’s allegation that he always sends with horses when hired, a 
card of rules by which driving outside Municipal limits is prohibited, is 
against him, for it tends to show' that the alleged custom was not notorious. 
Moreover, the plaintiff was not a permanent resident, but visitor at the 
place, and when it is sought to bind such a person by a local custom, 
[422] knowledge of the existence of the custom must be brought home 
to him, which has not been done in this case : Ex parte Powell , In re 
Matthews (4), In re HilUS), Kirchner v. Venus (6), Stewart v. Canty (7), 
Bartlett v. Pentland (8), Scott v. Irving (9), Easton v. London Joint Stock 


Bank (10). . . 

Mr. Johnstone , for respondent.—The evidence proves the existence oi 
the local custom alleged by the defendant. The Subordinate Judge sitting 
as a Small Cause Court has found that it exists, and his finding on the 
fact is conclusive. There is nothing unreasonable in such a custom. 
The limits fixed bv the custcm are not indefinite. They do not include 
long drives outside Ootacamund. Wellington is clearly beyond those 
limits. Plaintiff must be presumed to have known of the existence of 
the custom, but even if he did not know of it he was bound by it. 
Wigglesworth v. Dallison (11), Sutton v. Totham (12). 


JUDGMENT. 

The facts of the case are as follows : the plaintiff hired from the de¬ 
fendant at Ootacamund a pair of carriage horses for six months from the 
1st of April 1890. On May 6th the horses were driven to Wellington 
and back. On May 7th the defendant took away the horses from the 
plaintiff’s stables, on the ground that the plaintiff had broken the condi¬ 
tions of the contract of hiring by driving the horses beyond local and 
Municipal limits. The plaintiff denies that there was any such condition 
iD the contract and sues for damages on account oi the trouble aud 
expense caused to him by the defendant taking away the horses. 

The Subordinate Judge found that it was not proved that the plaintiff 
had any express notice of the condition set up by the defendant at the 
time the contract was made, and also that the drive to Wellington 
and back was Dot under the circumstances an unreasonable distance to 
take the defendant’s horses ; but be held that the defendant had estab¬ 
lished by evidence a valid trade custom as prevailing at Ootacamund 
by which it was generally understood that horses hired by the day 
or month could not be used beyond the local and Municipal limits of 
the station, and that this condition was impliedly imported into the 


(1) Davies Irish Rep 78. (2) 4 Omp, 146, 

(4) L.R. 1 Ch. D. 501. (5) L.R. 1 Cb. D. 503. 

(7) 8M.&W. 160. (8) 10 B- & C. 760. 

(10) L.R. 34 Oh. D. 95. (11) Bm. L.C. (8th ed.) p. 594. 


(3) L.R. 12 Ch. D, 569. 
(6) 12 Moore’s P.C, 399. 
(9) 1 B. & Ad. 605. 

(12) 10 Ad. & E. 27. 
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contract between the plaintiff and the defendant. On this ground he dis- 
[423] missed plaintiff’s claim for damages and awarded to the defendant 
Rs. 25-13-4 as due to him by the plaintiff for having taken the horses to 
Wellington. 

The points before us are (l) Whether there is legal evidence of a valid 
custom ? And (2) whether, if so, the contract is affected by the custom ? 
14 flT 420- On the facts as found by the Subordinate Judge, the defence must 
1 M L J 340 ^ un ^ ess ^ ie s P ec i a l custom is established. Now, to quote the words 

'of Jessel, M. R., in Nelson v. Dahl (1), the existence of a special custom is 
a question of fact and the custom must be strictly proved. It must be so 
notorious that every body in the trade enters into a contract with that 
usage as an implied term. It must be uniform as well as reasonable and 
it must have quite as much certainty as the written contract itself. In 
Kirchncr v. Venus (2) the Privy Council observed that when evidence of 
of the usage of a particular place is admitted to add to or in any manner 
affect the construction of a written contract, it is admitted on the ground 
that the parties who made the contract are both cognizant of the usage and 
must be presumed to have made their agreement with reference to it, and 
no such presumption can arise when one of the parties is ignorant of the 
usage. We may take it therefore as well established and settled law 
that the legal requisites of a valid custom are, first, that it should be 
certain ; secondly, that it should be invariable; thirdly, that it should be 
reasonable; and lastly, that the circumstances of the case must be such 
as to render it fair and reasonable to presume that the party, whom it 
is sought to affect by the custom, had knowledge of it as affecting the 
particular agreement made by him and that he made the agreement 
with reference to it. 

Applying these principles to the present case, we find that the 
evidence adduced to establish the alleged custom or usage of trade in 
Ootacamund consists of the testimony of other Livery Stable-keepers (in 
addition to the defendant himself, his wife and son) and of only two 
gentlemen who have been long residents in the station. The defendant 
stated that the hiring was always local and added that customers, as a 
rule, knew bis rules, but admitted he had to tell some. His wife consi¬ 
dered that the difference between ‘town’ hiring and ‘journey ’ hiring was 
well understood. Another [424] witness, Murray, had lived 22 or 23 
years in Ootacamund, and 20 years ago had been managing proprietor of 
a Carrying Company. Speaking of the usage as to the local hiring, he 
admitted that it is more honoured in the breach than in the observance, 
thus showing that the usage was not invariable. Two other Livery 
Stable-keepers were called, Clarke and Bernard. The former stated that 
horses hired for local use should be used in the station, but admitted that 
if any one hired for six months, he would let him know that the horses 
should only be used locally, thus making it a special condition in a long 
contract. The other witness stated he never mentioned the condition 
about local limits to his customers as he thought the rule was well 
understood. 

The only two residents examined, Messrs. Schmidt and Begbie, spoke 
to a general understanding that horses should be only used in Municipal 
limits, but it is evident that these gentlemen spoke merely of daily hiring. 
The first admitted he had never hired for a fixed period and the latter 
asserted that there were no fixed Municipal limits, adding that he should 
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not consider it unreasonable with a Rood pair of horses to take thorn to 
Wellington and back if they had good rest and food. 

This is all the evidence in support of the defendant’s case. On the 
other hand witnesses were called to provo that persons in Ootacamund 
were in the habit of taking their horses to Wellington and back in the course 
of the samo day, and that it was generally understood that persons who 
hired horses by the month might use them within any reasonable dis¬ 
tance and were not confined to the limits of the Municipality. 

The Subordinate Judge has, however, found that the use was not 
unreasonable provided the use was not excluded by the custom. As to this 
we are constrained to hold that the evidence adduced by the defendant 
does not establish the conditions wo have enumerated above, and which 
are the legal requisites of a valid and binding custom. The alleged custom 
is not shown to be either certain or invariable. The restriction is not 
found to be reasonable when applied to this particular class of contracts 
of hiring for a specific number of months ; nor is it shown to be so noto¬ 
rious that all persons so hiring can be held to enter info the contract with 
knowledge and notice of the custom. 

We may further observe that even if the evidence had established a 
local custom as to hiring by the day or month, it [425] is by no means 
clear that the contract in this particular case could he held to have been 
made with reference to such custom. The general rule of law is that 
where the term to be implied from the usage of trade is either inconsistent 
with or expressly excluded by the contract it cannot be implied. The 
defendant’s wife stated in her evidence that the agreement was for six 
months certain and that, contrary to the usual practice, the horses were 
not to come back at night to the livery stables, but were to be kept by 
the hirer who promised to look after them as her own. It is evident that 
such an arrangement must give the hirer a very full control over the 
horses, and if the promise to ‘ treat them as her own ’ implies reasonable 
use as well as physical care, the plaintiff will be entitled to as full a 
reasonable use as he would have over his own horses, and the Subordi¬ 
nate Judge has found that the use was not unreasonable. 

We must therefore set aside the decree and remand the suit for a 
determination of the second issue as to the amount of compensation to 
which the plaintiff is entitled. The petitioner is entitled to his costs in 
this Court and the co3ts of the Subordinate Court will abide and follow 
the result. 

Barclay , Morgan and Orr , Attorneys for petitioner. 
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APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 

APPU AND OTHERS {Defendants Nos. 5, 6 and 8), Appellants v. 

Raman and OTHERS {Plaintiffs Nos. 1 to 5), Respondents * 

[15th, 16th and 28th July, 1891.] 

Malabar Law —Specific Belief Act—Act I of 1877, Section 56 (6)— Suit by junior mem¬ 
bers of a tarwad-Injunction restraining execution of a aecree obtained in a suit 
against plaintiffs' karnavan. 

In a suit brought in a Subordinate Court by tbe junior members of a Malabar 
tarwad against tbeir karnavan and others, tbe plaintiffs prayed for a declaration 
of the uraima right of tbeir tarwad in a certain devasom, and for an injunction to 
restrain tbe defendants, other than the numbers of the plaintiffs’ tarwad, from 
executing a decree of a District Court, passed on appeal from a Muneif’s Court, 
whereby certain lands of tbe devasom were decreed to be surrendered to them in 
[426] the character of uraler? ; it appeared (J) that plaintifis’ karnavan was a 
party to tbe suit in which tbe abovementioned decree was passed, (2) that tbe 
plaintifis’ tarwad was otherwise entitled to tbe uraima right by adverse posses¬ 
sion, if net immemorial title: 

Held. (1) that the pontiffs were entitled to maintain the suit without proof of 
fraud and collusion on the part of tbeir karnavan in the previous suit; 

(2) that the injunction sought was not precluded by Specific Relief Act, 
Section 56 (6); 

(3) that the plaintiffs were entitled to the decree as prayed, 

[R., 18 M. 338 (341) ; 12 C.L.J. 86 (90) = 14 C.W.N. 878 = 6 Iod.Cas. 444 (445).] 

Appeal against- the decree of C. Gojalan Nayar, Subordinate Judge 
of North Malabar, in original suit No. 19 of 1888. 

Tbe plaintiffs sued, with tbe permission of the Court, obtained under 
Civil Procedure Code, Section 30, as representing all the junior members 
of their tarwad, of which defendant No. 2 was karnavan and defendant 
No. 3 was a member. Defer dants Nrs. 1 ard 4 were members of another 
tarwad, which, however, oiiginally formed one tatwad with that of the 
plaintiffs. It was alleged that these two tarwads possessed a common 
uraima right over the Parakoth devasom, and that the actual manage¬ 
ment of tbe devasom bad always been in the hands of one or both of 
their karnavans. Deferdants Nos. 5, 6 and 7 belonged to other tarwads, 
representatives of which had been joined as defendants in a suit brought 
against the karnavan of the plaintiffs' tarwad in 1854, and had then 
denied the uraima right of the plaintiffs’ tarwad above mentioned. That 
suit was dismissed. In 1887 these defendants obtained a decree in appeal 
suit No. 215 of 1887 on the file of the District Court of North Malabar, 
to which defendants Nos. 1 and 2 were parties, for the restoration of 
certain lands of the devasom to them in the character of uralers. Tbe 
plaintiffs now alleged that that decree was obtained “owing to the first 
defendant’s incapacity and collusion, and the second defendant's culpable 
negligence.” 

The prayers of the plaint in the present suit were for a declaration 
that neither defendants Nos. 5, 6 and 7 nor their tarwad had any uraima 
right to the devasom in question and for a perpetual injunction restraining 
them from executing the last-mentioDed decree. 


• Appeal No. 20 of 1890. 
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The Subordinate Judg^ passed a decree as prayed. Defendants 
Nos. 5, 6 and 7 preferred tins appeal. 

Ramasami Mudaliar and Govindci Me non , for apoellants. 

Sankaran Nayar and Ryru Nambiar , for respondents. 

JUDGMENT. 

[427] The plaintiffs (respondents) are junior members of the Payyan 
Puthen Viitil tarwad, of which defendant No. 2 is the karnavan. Defend¬ 
ant No. 3 is also a member of this tarwad. Defendants Nos. 1 and 4 
are members of Payyan Kandan Chirakal tarwad. All those were origin¬ 
ally members of one tarwad, but at present there is only Ataladakkam 
right between the members of these two tarwads. Defendants Nos. 5, 
6 and 7 (the appellants) are membors of distinct tarwads who have 
obtained a decree awarding to them as uralers of the Parakobh devasom, 
the right to recover possession of certain devasom lands. The plaintiffs 
ask for a declaration that neither defendants Nos. 5 to 7 nor their tarwads 
have any uraima right in the Parakoth devasom, and that, if they ever 
had such right, they have lost it by lapse of time. They also seek a 
perpetual injunction to prohibit defendants Nos. 5 to 7 from executing 
the decree they have obtained. 

The Subordinate Judge found that defendants Nos. 5 to 7 had not 
made out their uraima right, that if they ever bad any such right, they 
have lost it by non-user for about 100 \ ears, and that plaintiffs’ family 
have had hostile possession since 1857. He, therefore, gave plaintiffs the 
declaration and injunction sought. 

It will tend to elucidate matters if we first review the different 
suits between the parties. Admittedly, the management of the devasom 
has, for the last century or more, vested in the tarwad, of which plaintiffs 
and defendants Nos. 1 to 4 were members. The earliest suit was original 
suit No. 181 of 1854, which was filed by one Kamarao Nambiar to 
recover from the then karnavan of the plaintiffs’ tarwad certain wet land 
which had been demised to a third party (the second defendant iu the 
suit). The present defendant No. 1 and defendants Nos. 5 and 6 or their 
representatives came in as supplemental defendants. The karnavan of 
the plaintiffs ’ tarwad pleaded that the land was the jenm of the Parakoth 
devasom. The representatives of defendants Nos. 5 and 6 alleged that 
the land was the jenm of the devasom, but that defendant No. 1 (plaintiffs’ 
karnavan) was nob an uralan but a samudayom. The Court found that 
the land was the jenm of the devasom, dismissed the suit and re¬ 
ferred the parties who disputed the uraima right to a civil suit. This 
was in March 1857. The next suit was original suit No. 663 of 1855 
instituted by one Krishnan Nambudri to recover land demised to the 
[428] devasom. Among the defendants were the representatives of all 
the parties to this suit, who were impleaded as uralers of the devasom. 
The representative of the present fifth defendant’s tarwad denied the uraima 
right of the present plaintiffs’ representative, and pleaded that the property 
waB the jeoai of the devasom. Plaintiffs’ representative relying on the 
decree in the former suit (which had been passed before he put in his 
written statement) denied the uraima right of the present defendants Nos. 
5, 6 and 7. The representative of the present sixth defendant also denied 
the uraima right of the plaintiffs’ representative and asserted that the 
only uralers of the devasom were defendants Nos. 1, 5, 6 and 7. The 
Court found that the property sued for was the jenm of the then plaintiff; 
that the present plaintiffs’ representative was the chief uralan of the 
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devasom ; that ho managed the affairs and performed the ceremonies of the 
temple, and directed payment of the kanom amount to the plaintiffs’ 
representative, and to the present first defendant as his direct karnavan. 
The other claimants, i.c. t the present defendants Nos. 5. 6 and 7 were 
referred to a suit to establish their uraima right. 

In 1882 the present defendants Nos. 1, 5, 6 and 7 instituted a suit 
(original suit No. 387) against the present second defendant for an account 
of the monies due to the devasom for the years during which he had been 
in management under the present first defendant. The defendant (second 
defendant here) denied that the plaintiffs were uralers and asserted that 
he was the sole an 1 absolute uraLn. It was held both by the Court 
of First Instance and bv the Appellate Court (Exhibits XLTI and XLIV) 
that the present first, fifth, sixth and seventh defendants were uralers, and 
that the defendant (present second defendant) was a junior member of 
the present first defendant’s tarwad and liable to account. 

In 1886 defendants No. 5, 6 and 7 brought a suit (original suit 
No. 499, Exhibit XLI to recover certain devasom lands and arrears of rent. 
The present first defendant was, along with the tenant, a defendant. There 
was an issue whether the plaintiffs were uralers of the devasom, and it 
was found by both Courts that they were, and they obtained a decree for 
possession and rent. 

It is first argued that the plaintiffs cannot maintain a suit for 
a declaration; that they cannot assert an uraima right unless [429] 
they can prove fraud and collusion on the part of defendants Nos. 1 
and 2, who were parties to Original Suit No. 387 of 1882, and reliance is 
placed on the decision in Kiln v. Paidel (l). That case however is not on 
all fours with the present. There, a suit had been brought by a third 
party against all the uralers of the devasom, and property of the devasom 
had been sold. Certain anandravers of the uralers then brought a suit to 
set aside the sale, and the Court held that the decree was binding on all 
future representatives of the devasom unless set aside on the ground of 
fraud or collusion. That is a very different case from the present. The 
ground of decision in that case was that the property of the devasom is 
vested in the uralers. The question in the present suit is not as to the 
property of the devasom, but as to the real status of the respondents. It 
is stated in the plaint that, owing to the first defendant’s incapacity and 
collusion and to the culpable negligence of the second defendant, who 
failed to set forth a true plea, a decree was passed in favour of the respond¬ 
ents, as uralers. It seem3 to us that the interests of the respondents, 
as reversioners, are sufficient to enable them to maintain the suit without 
proof of fraud or collusion on the part of defendants Nos. 1 and 2. 

It is then argued that the decree of the Lower Court is contrary to 
law, inasmuch as it grants an injunction to stay nroceedings in a Court not 
subordinate to the Court of the Subordinate Judge (Specific Relief Act, 
Section 56 {b)). By the decree of the Lower Court, the appellants are 
prohibited from executing the decree in appeal suit No. 215 of 1887 on the 
file of the District Court. We do not consider that this can be held 
to be an injunction to stay Droceedings in the Court of the. District 
Judge. Clause (b) of Section 56 is apparently taken from Section 24 
(5) of the English Judicature Act of 1873 which was as follows :— 
“ No cause or proceeding at any time pending in the High Court of Justice, 
or before the Court of Appeal shall be restrained by prohibition or 
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injunction.” The object ol' the enactment appears to have boon to 
do away with the use of injunctions as a means for controlling proceedings 
in other Courts, and it has beon adopted in Act I of 1877 to prevent 
in the Courts of this country the use of any such jurisdiction. But the 
[430j effect of the injunction granted hy the Lower Court is to prevent 
the appellants from applying to the Court to execute itsdecreo. No appli¬ 
cation for execution has yet been made, and so long as the injunction is 
in force none can bo mado, and therefore no pending proceeding of a Court 
is restrained by the injunction. 

With ro fore nee to the merits, wo arc ol opinion that the Subordinate 
Judge has rightly decided (l) that the appellants have not made out their 
uraima right, and (2) that tho possession of plaintiffs’ tar wad as uralers 
since 1857 has been adverse to the appellants. 

No reliance can he placed on tiic temple pymash oi 1818 (Lxhibit 
XLIII), in which, moroovor, only the representative of the lilth defendant s 
tarwad is to be found. This pymash is not signed by any responsible 
officer, nor is there anything to show by whose orders or iu what manner 
it was prepared. 

Now, this is the only document relied on by the appellants nrior in 
date to the decree in original suit No. 663 ol .1855, in which their claim to 
be recognized as uralers was not acknowledged. Wo have, however, been 
referred to a number of documents executed subsequent to the decree in the 
above suit as showing that one or other of the appellants has exercised 
uraima right by paving tho wages of a drummer of tho devasom, (Exhibits 
XVI, XVII and XXV) and by dealing with land belonging to tho devasom 
(Exhibits XIII, XXIV and XL). Admittedly, there is no evidence to 
connect the lands referred to in these exhibits with the devasom, and 
in the fifth defendant’s written statement they are referred to as " tarwad 
properties set apart for the devasom.” Ibis not shown that Pufchon \ittil 
tarwad has ever acknowledged the right of tho appellants to deal with 
devasom lands, or to remunerate temple servants. The solo management 
has admittedly boon from time immemorial in tho Puthon Yittil tarwad, 
so that it is difficult to see what reliance can he placod on a few isolated 
transactions such as these, ail of which took place after the alleged light 
of the appellants had been openly repudiated. Moreover, tho evidence 
of tho defendants’ eleventh witness whose elder brother executed Exhibit 
XXIV and of the twelfth witness whose brother executed Exhibit XL shows 
clearly that these documents were nob bo-ui fide transactions. Defendant 
No. 6, who was examined as plaintiffs’ sixth witness, admits that ho lias 
no documents to show [431] that tho lands which bo assorts arc hold 
by him as uralan are devasom lands, or are held by him as such. 

As to the performance of certain coromonios, wo concur with tho 
Subordinate Judgo that thoro is no reliablo ovidonco to connect tho per¬ 
formance of Kaliabtom ceremonies with tho rights of an uralan. There is 
evidence to show that such ceremonies are porformod by many who have 
no claim whatever to the uraima right. 

But oven if it be admitted for tho sako of argument that the tarwads 
of defendants Nos. 5, 6 aod 7 once had the right claimed, it is clear that 
the plaintiffs’ tarwad had been in adverse possession for more than 12 
years, when original suit No. 387 of 1882 was instituted. Had Exhibits 
A and B (the judgments in original suit No. 181 of 1851 and original suit 
No'. 663 of 1855) been filed in that suit by the present first or second 
defendants, the Court would bave seen that the appellants’ claim to be 
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regarded as uralers had been openly repudiated by the only managing uralan 

nearly 30 years before and that the respondents were in no sense agents 
of the appellants. 

The decree oi the Lower Court must be confirmed, and this appeal 
dismissed with costs. 


14 M. 431. 

APPELLATE CIVIL. 


Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Ivakunakara Menon {Plaintiff), Appellant v. Secretary of 
State for India {Defendant), Respondent .* 

[18th November. 1890 and 24th February, 1891.] 

Inam Commission - Regulation IV of 1831 (Madras) -Act IV of 1862 (Madras)— 
Resumption of mam—East India Company's jaghire -Act of State—Menkaval lands 
Mirasi rights , evidence of—Secondary edidence of lost grant by Government # 

In a suit to declare the plaintiffs title to a shrotriem village which was in¬ 
cluded in the jaghire granted in 1763 by the Nabob of the Carnatic to the East 
India Company, it appeared that the village in question had been previously 
[432] granted by the Nabob free of assessment to the Kazi of Madras as an 
endowment for his office, and afterwards to the son of the first grantee personally 
without conditioo of service. In 1779 the British Government confirmed the 
village in prepetuity to the secoud grantee on account of the office of Kazi which 
he filled, and to his direct heirs who should bo fit for that office. In 1862 on 
failure of the direct male line, the grantee’s grandson by a daughter was nomi¬ 
nated to the offi :o of Kazi with the approval of Government, who directed he 
should hold the village, adding that it bad been assigned as an endowment for 
that office- In the same year the Inam Commissioner confirmed it as a personal 
inam, enfranchised it and granted a title-deed to the holder. In 1866 Govern¬ 
ment ordered that the villigo should be registered as an endowment of the Kazi- 
ship and the title deed cancelled, and in 1863 notified in the Gazette that the 
title-deed which was not produced w&s cancellel. Betweea the dates of the 
above order and notificat ion the Kazi transferred the village to the plaintiff 
under a deed of perpetual lease and plaoed him in possession. But in 1873 
Government resumed the villige and subsequently directed that the whole of its 
net revenue be paid to the Kazi. The Kazi, from whom the plaintiff claimed, 
died in 1868. An inam of certain Menkaval lands, which had formerly been 
allotted to the village watchmau as inam, had been granted to the Kazi in 1802-3 
they were cultivated by raiyats who paid varam to the iuamdar. The order of 
resumption in 1873 had no reference to these lands, but in 1877 Government 
issued pattas to tho raiyats : 

Held, (1) that the grant of 1779, the origiaal document not having been pro¬ 
duced by the plaintiff, was sufficiently proved by a translation produoed from 
official custody aud certified by the Collector in 1838 to be correct and attested 
by the Porsian Translator to Government ; 

(2) that it was competent for the Government in 1779 to altar the 
nature of the grant of 1761 as an act of State ; 

(3) that on the right construction of Regulation IV of 1831 and Act IV 
of 1862, and in view of the facts that the plaintiff must have been aware of the 
nature of the tenure and of the contents of the grant of 1779 and the cancella¬ 
tion of the inam title-deed, the Government was not acting ultra vires in can¬ 
celling the enfranchisement, &c.; 

(4) that the Kazi through whom the plaintiff claimed hiving died in 
1868 there was no reason to question tho resumption in 1873; 

(5) that the plaintiff was entitled to possession of the menkaval lands, 
the action of Government in issuing pattas to the raiyats being ultra vires. 

Issues first framed on appeal as to the plaintiff's claim to mirasi rights and 
menkaval lands. Evidence of mirasi rights considered. 


* Appeal No. 94 of 1887. 
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APPEAL against thedeoree of S. T. McCarthy, Distriot Judge of 1891 
Chingleput, in original suit No. 10 of 1885. Feb - 24- 

Suit for the declaration of the plaintiff’s right to and for possession of Appel 
a certain village being “ an enfranchised inam village including menkaval 
maniem lands” and “ all rights and privileges attached to the inam and LATE 
mirasi rights aforesaid.” CIVIL. 


The facts of this case appear sufficiently for the purposes of this 14 m. 431. 
report from the judgment of the High Court. 

[«3] The District Judge dismissed the suit and the plaintiff pre¬ 
ferred this appeal. 

Mr. Nelson , Bhashyam Ayyanqar and Sankaran Nayar , for appellant. 

The Government Pleader (Mr. Powell ), for respondent. 

JUDGMENT— (Preliminary). 

This was a suit brought by the appellant to establish his title as 
against the Crown to the sbrotriem village of Coromandel in the District 
of Chingleput. The village was included in what was originally called the 
late East India Company’s jaghire which was ceded by His Highness the 
Nabob Wallajah to the British Government in 1763. In 1760 the 
Nabob granted the village free of assessment and with all sources 
of revenue to one Fakruddin Mohamed Abubakar, Kazi of Madras, 
as an endowment for his office. In 1761 the Nabob re-granted it to the 
said Kazi’s son, Mohidin Abubakar, for his personal benefit and that of 
his descendants without the condition of service. In 1779 the British 
Government, referring to the first grant, confirmed the village iu per¬ 
petuity to Mohidin Mohamed Abubakar and such of his direct heirs of 
suitable qualification and fitness on account of the office which he filled. 

Mohidin Mohamed Abubakar since held the office of Kazi and died in 
1808, and his son Mohamed Abubakar then succeeded to the office and to 
the inam village. Mohamed Abubakar died in 1862 and left no direct 
male heirs. There were then several claimants for the office aad the 
Government approved of the nomination of one Abdul Kadir, a daughter’s 
son of the original grantee, and directed that he should hold the village, 
adding that it was originally assigned as an endowment for the 
support of the Kaziship (Exhibit I). In November 1862 the inam inquiry 
was extended to the village and the Inam Commissioner considered that 
the grant was apparently for the personal benefit of the bolder, and con¬ 
firming it accordingly as a personal inam in ignorance of the previous 
orders of Government on the subject, enfranchised it and issued a title- 
deed (Exhibits E and G). In 1865 the matter came to the notice of 
Government and after calling for a report, the Government held that 
the right of the Kazi to the village depended on the British parvana 
or grant of 1779, and on 20th February 1866 directed that the title- 
deed issued by the Inam Commissioner, be cancelled, and (.hat the village 
be registered as an endowment of the Madras Kaziship (Exhibit IV). In 
September 1867 the new [ 434 ] Kazi transferred the village to the 
appellant under an instrument of perpetual lease and a deed of sale and 
placed him in possession. The title-deed, which the Government directed 
to be cancelled not being produced, it was notified in the Fort St. George 
Gazette of the 27th May 1868 that it had been cancelled. In 1872 the 
appellant claimed the wrecks within the limits of the village of Coromandel 
tinder the parvana or grant of 1760. and rejected certain terms offered by 
the Government in settlement of his claim on the ground that there was 
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1891 no law to compel him to accept them. On the 3rd April 1873 the Govoin- 
Feb. 24. meat referred to the perpetual lease granted by the late Kazi, as unautho- 
— rized and as nullifying to a considerable degree the intention of Government 
Appel- in continuing the gift of the late Nabob, and observing that there will 
LATE always be a liability of the same thing happening so long as the endowment 
CIVIL consists of an interest in land, resolved to resume the grant aod to pay 

U _' the Kazi, for the time being, a monthly allowance equivalent to the net 

14 M. 431. income derivable by the inamdar of the village per annum. The village 

was accordingly resumed in April 1873, and in October 1876 the Govern¬ 
ment directed that the whole of its net revenue be paid to the then Kazi. 

The appellant’s caso was that the tenure on which the village was 
held was personal, that the Inam Commissioner was right in enfranchising 
it as a personal inam, and that even if he was in error, it was not 
competent for the Government to cancel the title-deed once issued by him 
and to resumo the village. He denied that the British Government 
issued any parvana in 1779 superseding that of 1761, and pleaded that 
even if it did, it was not competent for it to do so. On the other hand it 
was contended for the Crown that the British parvana of 1779 was 
genuine, that it superseded that of 1761, that the village was thus 
confirmed only as an endowment for the Kaziship of Madras on service 
tenure, that it was upon that grant the Kazi’s right to the village donended, 
that its alienation to the appellant was improper and tended to defeat the 
purpose with which the grant was made, and that the village was tbeie- 
fore lawfully resumed on the 3rd April 1873, the net income derived 
from it being thenceforward paid to the Kazi of Madras for services 
rendered. The Counsel for the Crown suggested also in the Court below 
that the resumption of the village was an act of State and applied for a 
[435] separate issue in regard to it; but the Judge considered that the 
question was embraced in the second issue, viz., whether the resumption 
of the inam by the Government is invalid and ultra vires. The Judge up¬ 
hold the contention for the Crown and dismissed the suit with costs. 

Hence this appeal. . 

It will be observed that three parvanas are referred to in connection 

with the original grant of the village, but noDe of them is now forthcoming ; 
and as they were issued more than 100 years ago it might be presumed, 
as alleged, that they had been lost. The finding of the Judge is that all 
the three parvanas were genuine, that they were issued in 1760, 1761 an 
in 1779; that by the first the Nabob Wallajah granted the village on ser¬ 
vice tonuro; that by the second he granted it as personal inam, and that 
by the third the British Government confirmed the village subject to the 
terms of the first grant, viz., on the condition of the grantee and his heirs 
performing the duties of Kazi in tbo town of Madras. So far as the first 
two grants aro concerned, the finding is not questioned in appeal and 
it is also sufficiently supported by Exhibits C, D, E. and IV, of which the 
substance is accurately statod by the Judge in his judgment. Tho con- 
tost in appeal is restricted to the British parvana of 1779. But that a 
British parvana did once exist and that it was relied on and accepted as 
the basis of title to the village there can bo no doubt. Tho recital in 
Exhibit B, which evidences the perpetual lease granted to tho appellant 
by tho Kazi of 1867 is that “ the village was granted as inam to my an¬ 
cestors by Nabob Wallajah in the year 1760 to be enjoyed by them here¬ 
ditarily by sons and grandsons and confirmed by the Madras Governm9n 
in the year 1779.” Again, in 1838, the then Kazi claimed compensation 
for certain sources of revenue in the inam village of which the colleot o 
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had been resumed by the Government, and actually produced the British 
parvana, among other documents, in support of his claim. The corres¬ 
pondence which took plaoe on that occasion between the Collector, the 
Board of Revenue and Government shows, bsvond doubt, that the then 
Kazi produced the British parvana of 1779, relied upon it as authentic and 
alleged that he once pledged it with one Sabapathy Mudali and since 
redeemed it, that at the instance of the Government, the Collector then 
forwarded it for inspection, that from 1838 to 1810 it remained with the 
Government, and [436] that in January 1811 in was returned to the 
'Collector for delivery to the then Kazi (Exhibits XI, XIII, XIV to XVII). 

Another point which is urged upon us is that it was not competent 
for the Midras Government in 1779 to alter the nature of the grant made 
by the Nabob Wallajah in 1761, two years prior to the cession of the 
Jaghire and that the position of the East India Company was at that 
time that of a mere Jagbirdar. An ordinary Jaghirdar has no sovereign 
power and it is not correct to liken his status to that of the East India 
•Company in 1779. The relation between the Comoany and the Nabob 
Wallajah wa 9 of a political character regulated by sannads issued by him, 
and any act done by them by virtue of that relation was clearlv an act of 
State and governed by the principle laid down by the Privy Council in the 
.case of the East India Company v. Syed Ally (1). 

As regards the contention that the resumption of the village in 1873 
was an act of State, we consider it sufficient to state for the purposes of 
this appeal that the alienation by the appellant’s vendor of the endowment 
of his office cannot be uoheld at all events beyond hi9 life-time. As he 
died in 1868 we see no reason to question the resumption in 1873. 

The only point which remains for us to consider is the claim set up 
•by the appellant to certain Mirasi rights and Menkaval lands in the 
village. No issue has been framed and no information is to be had 
from the original judgment on the subject. Exhibit A purports to convey 
to the appellant for value “ the single crop village Miras ” with all its 
income whilst Exhibit B evidences a perpetual lease of the Melvaram right 
.and the income appertaining to it. And Exhibit B, which is a cooy of 
the order wnereby Government resumed the village, directed that it- 
be struck out of the Inara Register and classed under Jirayati, adding 
'however that under that order there was to be no disturbance of the occu¬ 
pancy rights of any landholder, that the full assessment payable was to be 
levied and ere lited to Government and that that was all. Whilst thus the 
•apparent intention was to levy the full assessment and not to interfere 
•with any occupancy right, there is the averment in the written state¬ 
ment that the village has been in the defendant’s possession since the 
[437] date of the resumption. It is by no means clear whether under 
Exhibits A and B, the appellant is entitled to any and what Mirasi rights 
and Menkaval lands and if so, whether his claim thereto is good as against 
’the Crown and whether the Crown in any way interfered with it. We 
are unable to dispose of this part of the case without further inquiry and 
we shall direct the Judge to try the following issue and return a finding 
within one month from the date of the receipt of this order. Both parties 
..are at liberty to ad luce fresh evidence if so advised. Seven days after 
the date of the posting of thafiuding in this Court will be allowed for filing 
.objections. 
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l ssue —Whether the plaintiff has any and what Mirasi rights and 
Menkaval lands iD the village of Coramandel—and, if so, 

Whether be has any cause of action as against the defendant and 
whether he is entitled to any and what decree in respect of such Mirasi 
right and Menkaval lands. 

[The District. Judge having returned findings on the above issues, the 
appeal came on for bearing again and the Court delivered judgment as 
follows.! 

JUDGMENT (FINAL). 

On the issues sent down the Judge has returned the following finding 
(1) that a certain mirasi perquisite known as Reddi Merai did attach to 
the Inam and was collected by former Inamdars; but that such miras 
fotmed pait of the Inam and was liable to resumption, and that plaintiff 
has no cause of action in respect of such mirasi perquisite ; and (2) that 
certain Menkaval lands do exist, separate and distinct from the 
Inam lands, and that plaintiff has a right to recover them from the 

defendant. , 

The plaintiff-appellant has put in a Memorandum of Objections to 
the fiudiDg as to the Mirasi rights, and the defendant-respondent takes 
objection to the finding as to the Menkaval lands. 

With reference to the Menkaval lands it appears from the record that 
47*11-0 cawnies of land were formerly allotted as an Inam for the Head 
watchman of the village, that in Fasli 1212 the said Inam was resumed 
and made over to the lnamdar, the Kazi for the time being of the mosque, 
a quit-rent ot Rs. 213-11-8 per annum being fixed thereon. This quit-rent 
was paid by the Kazi for the time being and by the plaintiff up to 
the year 1873 when Government resumed the grant of the village. The 
[438] Mel vara m of the said Menkaval lands was paid by the cultivators 
first to the Kazi and then to his assignee, the present plaintiff. The 
defendant’s 4th witness w r as karnam of the village of Coramandel from 
1877 to 1886. He deposes that before the resumption of tho village the 
raiyats who cultivated the Menkaval lands paid varam to the lnamdar, 
that the lnamdar paid to Government a fixed amount for the Menkaval 
lands, whether the lands were cultivated or not, the Government having 
nothing to do with the raiyats who cultivated the said lands before 1877 
when they issued pattas to them. The order of resumption makes no 
reference to the Menkaval lands, but directs the resumption of the village 
which was originally granted as the endowment of the Kazi and the pay¬ 
ment to the Kazi of a monthly allowance equivalent to the neb annual 

income of the village. > 

The grant of the Menkaval Inam to the Kazi in Fasli 1212 was an 
act entirely distinct from the grant of the village as an endowment of the 
Kazi and appears to have been an act of grace by the then Government. 
That grant never having been resumed or cancelled the issue of pattas to 
tho raiyats was ultra vires. Government are entitled to the sum of 
Rs. 213-11-8 per annum from the plaintiff who alone can deal with the 
cultivators of the Menkaval lands. 

With reference to the plaintiff’s claim that the village is a Mirasi 
village and that he has a right of occupancy in the whole village,, we 
observe that there is no satisfactory evidence of the exercise of any Mirasi 
right by any of the plaintiff’s predecessors in title. 'We have been 
referred to Exhibits G, VIII and XX as showing that the Kazi exercised 
Mirasi rights. Exhibit G is an extract from the Inam Register, 18b2 r 
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and contains a remark made by the Inam Deputy Collector that the Shro- 
triemdars are the Sub-Mirasidats of the village. What the meaning of 
this statement is not apparent, but it is a mere expression of opinion and 
is of no value as a piece of evidence. Exhibit VIII i 9 an extract from the 
Minutes of Consultation of the Madras Government, dated 26th September 
1854, and shows that Government repudiated the right of the Kazi to 
dispose by sale of any of the lands included in the luam village of Cora- 
mandel, on the ground that the grant was a service and not a personal grant. 
Exhibit XX is the report of the Tahsildar to the Collector in February 
1874. In that report he states that the Inamdar and the Izaradar had 
[439] received Reddi Merai at the rate of 2 measures per kalam and that 
as the Inamdar appears to have sold land, which he could not have done, 
if he were entitled to Melvaram aloue, the Tahsildar concludes that the 
Inamdar possessed the Kudivaram right also. We cannot attach any 
weight to this vague expression of opinion in the face of the strong oial 
evidence adduced by the defendant to show that the village is not a 
Mirasi village and that the Inamdar possessed no Mirasi rights. 

The plaintiff will be entitled to a decree for possession of the Men- 
kaval lands. In other respects the decree of the Lower Court is confirmed 
and the appeal dismissed with costs. 


14 M. 439 iP C.). 

PRIVY COUNCIL. 

Present: 

Lords Watson , Hobhouse , Macnaghten, and Morns and Sir 11. Couch. 
[On petition relating to an appeal jrom the High Court at Madras.] 

Srimantu Raja Yarlagaddu Durga ( Petitioner ) v. 

SkiMANTU MALLIKARJUNA (Decree-holder). 

[28th February, 1891.] 

Privy Council—Practice — Refusal of rehearing —“ Res noviter." 

The judgment of the Judicial Commitlce reported to and confirmed by Her 
Majesty iu Council cannot be re-opened only for the reason that new evidence 
is forthcoming. 

In re Appa Rao (1) referred to. 

Petition for reheariDg an appeal from a decree (18th August 1885) 
of the High Court. 

In Srimantu Raja Yarlagaddu Malliharjuna v. Srimantu Raja 
Yarlaqadda Durga (2) on the question of the partibility or impartibility of 
a raj estate, the judgment of the High Court was reversed on appeal to 
Her Majesty in Council in March 1890. 

The District Judge of Kiatna dismissed the suit which the present 
petitioner brought in 1880 to have the Devarakoba Zemindari declared 
partible. Tuat was the principal matter; but he also, as to a money 
claim declared the right of the plaintiff [440] to a third share, amounting 
to Rs. 1,806. The High Court reversed his decision bolding the ordi¬ 
nary law to be applicable to the zemindari. As to the money the 
parties by consent accepted on the appeal a decree for Ra. 2,210 instead 
of the above. On the appeal to Her Majesty in Council, the judgment 

|| 1 10 M, 73. (2) 19 M. 406. 
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of the High Court was reversed, and the estate was declared to be impar¬ 
tible, the decree of the Subordinate Judge being restored in its entirety. 

Mr. J. Rigbij , Q. C. (with whom was Mr. J. H. A. Branson ) support¬ 
ed the petition on notice to the decree-holder for a rehearing of the 
appeal on the ground that since the decision, documents affecting the 
merits had been found to be in the custody of the Board of Revenue at 
Madras. It was also addei that the effect was that the pirb of the 
decree of the High Court made by consent, viz., as to the Rs. 2,210, had 
been set asiie, and the amount decreed by the first Court, viz., 
R9. 1,806, had been substituted. 

Lord Watson referred to the refusal to rehear the Nazvid case in 
re Appa Rao (l), and 9aid that a judgment of their Lordships renorted to 
and confirmed by Her Majesty in C mncil could not b3 re-ODened merely 
because new evidence was forthcoming. A rehearing of an appeal decided 
by the Judicial Committee and followed by the order of Her Majesty in 
Council could only be granted in the cases referred to in the above decision, 
and in the event of some misprision having occurred, as for instance, the 
term 3 of the decree adjudicating something which had not been in the 
view of their Lordships’ Board, or which they had not had the means of 
deciding, or where the decree did not carry out the terms of the judgment. 
In this case nothing of that kind had arisen, and as the litigation had 
been going on for years, it seemed harily crelible that documents of great 
moment in the custody of a public office could only have been discovered 
after three judgments. 

Counsel said that it had been stated in an affi lavit that his clients did 
not know of the existence of these documents until September last; and they 
seemel to disclose new matter. He referred to Agneio v. Dunlop (2) in 
which, in the year 1822, after a decision of the House of Lord*, the suit 
was remitted to the [441] Court of Session in Scotland for inquiries to be 
made upon evidence. 

LORD Watson said that the second ground in the petition, as to a 
variation between the amount in the decree consented to, and that in the 
decree which had been restored, involved only about £30; far less than 
what the costs would be. 

Mr. J. D. MayNE for the decree-holder was not called upon. 

JUDGMENT. 

Lord Watson in giving judgment said that the’*r Lordships had come 
to the conclusion that, so far as the petition referred to the production of 
new evidence and a rehearing of the case on the merits, the application 
was altogether incompetent. So far as regarded the other point there 
was a difference; but, looking to the small amount involved, they would 
not be warranted in recommending Her Maj°sty in Council to remit this 
case for a rehearing. Under the circumstances they would make no 
order as to costs. 

Solicitors for the petitioners : Messrs. Richardson and Sodleir. 

Solicitors for the decree-holders : Messrs. R. and T. Tasker 


(1) 10 M. 73. 

(2) House of Lords’ Journals, A, 1822, 3 Gao. IV. vol. 55, p. 475. 
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APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins , Kt. t Chief Justice, Mr. Justice 
Muttusami Ayyar , Mr. Justice Parker , and Mr. Justice Shephard. 

Ramayyar ( Defendant ), Appellant v . Vedachalla ( Plaintiff ), 

Respondent.* [13th December, 1890.] 

Bent Recovery Act—Act VIII of 1865 fil/ndrosi, Sections 3, 4, 7, 8, 9, 87— Suit to 
enforce exchange of patta and muchalka—Amendment of patta. 

Held by Collins. C.J., Muttusami Ayyar and Parker, JJ , (Shephard, J. t 
diss ) that an ordinary Civil Court has jurisdiction to entertain a suit to enforce 
acceptance of a patta and execution of a mueba ka. Held further that if the 
patta which ha* been tendered is found not to be a proper one, such a Court 
cannot ameud it and direct the tenant to execute a muchalka ctrresponding 
with it as amended, but can, in a r-uit properly framed for that purpose, pass 
a decree declaring what is a proper patta. 

[P., 17 M. 1 i7); Appr., 27 M. 483 (F.B.) ; R., 21 M. 482 (485, 488) (F.B ) ; 27 M. 
13 (15) ; 13 Ind. Cas. 566 = 15 O.G. 117 (120).] 

SECOND appeal against the decree of S. T. McCarthy, District Judge 
of Chiugleput, in appeal suit No. 33 of 1889, confirming [442] the decree 
of C. Sury Ayyar, District Munsif of Chingleput, in original suit No. 510 
of 1887. 

Suit by a landlord against bis tenant to enforce the acceptance of a 
patta tendered by him or any patta which the Court may deem proper and 
the execution by the defendant of a corresponding muchalka. The defend¬ 
ant admiuted tender of a patta, but pleaded that it was not such a patta 
as he was bound to accept. The District Munsif directed that the patta 
should be amended and decreed that the defendant should accept it as 
amended, &c. The District Judge on appeal confirmed this deciee. The 
defendant preferred this second appeal. 

This second appeal having come on for bearing before Collins, C.J. 
and Best, J., their Lurdships made the following order of reference to the 
Full Bench :— 

Order of reference to Full Bench. —It is objected, on behalf 
of the appellant, that the suit should have been dismissed on its being 
found that the patta tendered was not a proper one and that the District 
Munsif had no power to amend the patta. 

This contention is in accordance with the dictum in Narasimha v. 
Suryanarayana (1), where, in remanding' a suit (for enforcement of accept¬ 
ance of pacta and execution of a corresponding muchnlka) for disposal 
afresh after amendment of the plaint by the addition of a prayer for a 
declaration of the plaintiff’s title, it is said that plaintiff can only be 
entitled to such declaration “if he succeeds in proving that he has before 
suit tendered a patta in the form in which the defendont was bound to 
accept it,” and it is added “ it is not competent to the Court trying this 
question to exercise the power of amending the patta which the Collector 
has under Section 20 of the Act,” i.e., Madras Act VIII ol 1865. 

On the other band, in Easwara Doss v. Pungavana Chari (2), it has 
been held that a Civil Court has jurisdiction to modify a patta when it is 
found improper, and to enforce the execution of a corresponding muchalka. 

• Second Appeal No. 1632 of 1889. 

(X) 12,M. 481, (2) 13 M. 361. 


1890 

Deo. 13. 

Full 

Bench. 

14 If. 441 

(P B.) = 
M.L.J. 661. 


309 



1890 

Dec. 13. 

Full 

Bench. 

14 M 441 
(F.B.»=a 
1 M.LJ. 661. 


14 Mad. 443 Indian decisions, new series [Yol. 

The former case was considered in the latter and held to be recon¬ 
cilable with the decision in the latter, on the ground that the observation 
in the former that the Court was not at liberty to amend the patta, 

“ had reference to the frame of the plaint in that particular case and the 
form in which a declaration ought to be made with reference to it,” and 
[443] it is added “ we also find that Karim v. Muh%mmad Kidar (1) was 
not cited and overrule! in N irasimha v. Suryanarayana (2).” 

Karim v. Muhammid Kadar (1) merely decided that a suit to enforce 
acceptance of a patta is maintainable in the ordinary Civil Courts. The 
further question whether the Civil Courts can amend the patta sought to 
be enforced was not then under consideration. Further, it does not seem 
to us that the observation in Narasimhi v. Suryanarayana (2) as to the 
comoetencv of the orlinary Civil Courts to amend a oatta can b9 given 
the restricted meaning assigned to it by the learned Judges who disposed 
of the subseq lent case. EiswiraDr. s.s v. Puny ivana Chxri (3b There 
is thus, in our opinion, a conflict of decisions which requires a reference 
to a Full Bench of the question “whether an orlinary Civil Court has 
power to amen! a patta.” We think it would be as well to refer to the 
Full Bench at the same time the question “ whether an ordinary Civil 
Court has jurisdiction to entertain a suit for acceptance of patta and exe¬ 
cution of muchalka”—as to which a doubt has been expressed in 
N irasimha v. Suryanarayana (2), and the correctness of the decision on 
the point in Karim v. Muhammad Kadar (1) is not froe from douht. 

This second appeal cam9 on for hearing before the Full Bench 
consisting of COLLINS, C.J., MUTTUSAMI AYYAR. PARKER and SHEP¬ 
HARD, JJ. 

Parthasaradhi Ayyangar , for appellant. 

Srirangachariar , for respondent. 

JUDGMENT. 

MUTTUS AMI Ayyar, J.—The first questiou referred for our decision 
is whether a suit to enforce the acceptance of a patta can be maintained 
in a Civil Court, and E think it should be answered in the affirmative. 
So early as 1879, it was held by a Division Bench of this Court in 
Kirim v. Muhammid K idar { l) that the suit is cognizable by a Civil 
Court. In 1889, however, another Divisional Bmob exoressed a doubt 
in Narasimha v. Suryanarayana (2) as whether the suit would lie in a 
Civil Court inasmuch as the duty of accepting a pitta and giving a 
muehalki was one imposed by statute and a special remelv for en¬ 
forcing it was prescribed bv the same stitute. It was, however, observed 
that the object of Act VIII of 1865 in requiring the exchange [444] 
of pat^a and muchalka was to insure the existence of evidence of 
the terms of the h >1 ling, and as a lanllord ould, on a proner occasion 
arising, certainly maintain a declaratory suit, so, in such suit, he might 
obtain by way of consequential relief, the delivery of a muchalka corres- 
ponling to the oatta tendered by him. 

The ground of this ref u*eoce is thsdcubt expressed as stated above. 

In the recent cise of Villanse v. Fille (4), it was pointed out by the 
Court of Q leeu’s B m eh that the q lestioi to be consi lered in cass3 of 
this description is w lether the p-ovisions an 1 the object of the particular 
enact.mmt under cou-uderation disclose an intention to create a general 
right, which may form the subject of an action or to create a duty 

(1) 2 M. 89. (2) 12 M. 481, (3) 13 M. 361. (4) 13 Q-B.D. 109. 
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protected by a particular remedy. Beckford v. Hood (l) stated the general 
rule to be this—where a statute creates anew offence or gives a new right 
and prescribes a particular penalty or special remedy, no other 
•remedy oan, in the absence of evidence of a contrary intention, be resorted 
to; but where a statute is confirmatory of a pre-existing right, the new 
remedy is presumed as cumulative or alternative, unless an intention to 
the contrary appears from some other part of the statute. The learned 
Judges, who decided the case Karim v. Muhammad Kadar (2), appear y 
to me to have kept in view the foregoing principles. After referring 
to Section 3 of Act VIII of 1865 and to the value of a patta as 
the pre-appointed evidence of a tenancy and its terms, they say that, 
when the action of the tenant precludes the landlord from doing what the 
law enjoins upon him, and without which he is disabled from making use of 
any of the summary remedies under the Act, he will have his right of action 
to compel the tenant to do that which will enable the landlord to conform 
to the law, unless such right of action is taken away by the other provisions 
of the law. 

Again Section 7 of Act VIII of 1865, which was held to be of general 
applicttion by a Full Bench in Gopalasawmy Mudeliy v.Mukkee Gopalieri 3), 
constitutes the acceptance of a patta by the tenant or the tender by 
the landlord of a proper patta into a condition precedent to the right to 
enforce the terras of a tenancy. Thus, the right which the section deals 
with i9 the [448] ordinary civil right to recover rent or to enforce the 
other terms of the tenancy, and the jural relation of which the contents 
are to he evidenced by the patta is that of landlord and tenant. Both 
the right and the jural relation are not created by Act VIII of 1865, but 
are a pre-existing civil right, and a legal relation over which the Civil Courts 
have always exercised jurisdiction. Again, the duty to exchange patta and 
muchalka was Dot first created by Act VIII of 1865, but it was created 
in 1802 by Regulation XXX of 1802. Nor is the relation of that duty as 
a pre-requisite of the right to recover rent, the creature of the Rent Act, 
inasmuch as Section 9 of Regulation V of 1822, directed that suits for 
arrears of rent be dismissed where do patta had been granted. 

The question then before us is one of an act of the Legislature dealing 
with a pre-existing civil right and confirming it together with a pre-re¬ 
quisite of the right of action by which that right is protected. It is 
therefore governed by the general rule that, when a statute confirms a pre¬ 
existing right, the new remedy is to be considered as an alternative one 
in the absence of a provision of law to the contrary. 

Turning again to the nature, the object and the provisions of Act 
VIII of 1865 there are distinct traces of an intention to create a cumu¬ 
lative remedy only. It will he noted that both Sections 8 and 9, which 
prescribe suits to be instituted before Collectors, declare them to be sum¬ 
mary suits. Seeing that by Regulation V of 1822 summary jurisdiction 
was conferred upon Collectors without taking away the jurisdiction exer¬ 
cised by the Zillah Courts, and seeing also that Act VIII of 1865 purports 
to consolidate and improve the pre-existing rent law, the infei*enee is that 
the word ‘ summary ’ negatives an intention to take away the jurisdiction, 
which the Civil Courts had theretofore exercised and denotes oa the con¬ 
trary an intention to create an alternative or expeditious remedy. There is 
another reason which aopears to me to confirm this view. Section 7, which 
is of general application, makes the exchange of patta and muchalka, a 

(1) 7 T.R. 620. (2) 2 M. 89. (3) 7 M.H.C.R. 312. 
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1890 condition precedent not only to the landlord pursuing the special remedies 
•Dec. 13 . available under tbe Act, but also to his instituting suits for arrears of rent 

- and for rates of rent which are declared by Section 87 to be cognizable 

FULL by Civil Courts. If the view that Sections 8 and 9 create an ex- 
BENCH. elusive jurisdiction in Collectors over suits to enforce the accept- 

- [446]ance of a paita were to prevail, it would contravene the ordinary 

14 M. 441 ru | 0 w h en a Civil Court has jurisdiction in respect of a civil 

(F.B.)= right, a suit to enforce a condition precedent for the purpose of preserving 
I H.L.J. 661. ^at right is as much a suit of a civil nature as a suit to recover 

the produce ot tbat right, or to recover compensation for its infringe¬ 
ment; after it has become actionable. As regards the suggestion tbat 
Collectors may have been considered to possess a special aptitude for 
dealing with lent suits and determining rates of rent wiih reference 
to the provisions of Section 11, I do not attach weight to it, first, because 
appeals are declared by tbe Act to lie from tbe decisions of Collectors to 
the District Courts; aud secondly, because Section 87 expressly saves the 
right of tbe lanulord to sue in the Civil Courts for arrears of rent and for 
settling rates of rent. The strongest reason in support of the view tbat the 
remedy is cumulative is the history of rent law in this Presidency prior to 
the enactment ot 1865. In Gopalasawmy Mudclly v. Mvkkee Gopalier (l) f 
which is a Full Bench decision, the learned Judges discussed at length the 
relation ot Act VIII ot 1865 to the prior state of law on the subject, and 
all the Judges agreed in the opinion that Act VIII of 1865 created oply 
an alternative remedy and did not oust the regular jurisdiction of the Civil 
Courts. Mr. Justice Holloway observed tbat the key to the construction 
of Acg VIII of 1865 is the existence of two coincident processes, one called 
summary and the other regular. Again Mr. Justice Innes, who took part 
in the Full Bench case, said in Kaiim v. Muhammad Kadar (2) that the 
language of Section 9 appeared to be merely permissive of the right of the 
landlord to adopt the summary remedy and not to shut him out from the 
remedy by regular suit, and that the remedy by summary suit was original¬ 
ly given as an alternative, and that there is nothing in Act VIII of 1865 
to show that the landlord is debarred the remedy by regular suit. 

The improvement introduced by the Act consists only in allowing 
appeals from the decisions of Collectors and thereby giving a finality to 
such decisions instead of allowing them, as was previously the case, to he 
reversed in regular suits, thus converting, what wa9 under the prior law, 
a summary remedy in its strict sense into an alternative remedy. 

[447] Furthermore, it is incumbent on a Civil Court whenever the 
landloru sues to recover rent to ascertain by reason of Section 7 that the 
landlord bas tendered a proper patta and to decree reDt or dismiss the 
claim according as it finds that the patta tendered i9 or is not a proper 
one. This being so, it is not clear why the landlord cannot sue to have it 
declared that the patta tendered is a proper one and to claim ihe execution 
of a muchalka, as tbe only consequential lelief which he is at the time of 
suit in a position to demand. 

Again it wa9 open to the landlord under the Regulation of 1802 .to 
eject a tenant for non-acceptance of a patta and to the tenant to claim 
damages for non-tender of a patta, and this 9bows tbat the observation in 
Namsimha v. Suryanarayana (3) that it was Act VIII of 1865 that 
created a duty to accept a patta and execute a muchalka can be supported 
only to the extent tbat it recognized a pre-existing duty and provided 
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summary suits as alternative remedies available for its enforcement. The 
conclusion to vyhich I come is that, the exchange of patta and muchalka is 
a statutory pre-requisite of the right to enforce the terms of a tenancy, 
that the duty to effect such exchange is an incident of the relation of 
landlord and tenant, that the suits prescribed by Sections 8 and 9 of Act 
VIII of 1865 are declared summary in the sense that they do not oust 
the ordinary jurisdiction of Civil Courts, and that these tribunals are 
competent to entertain suits for the acc eptance of a patta on the giound 
that it is a specific relief necessary to keep alive the landlord’s ordinary 
civil right to enforce the terms of the tenancy. 

The second question referred for our decision is whether the Civil 
Courts are competent to amtnd the patta tendered when it is not a proper 
patta. The ground of reference is the conflict between Naras7mha v. 
Suryanarayana (l) aDd Easwara Doss v. Pungavana Chari 12). The only 
form in which Civil Courts can award specific relief under the general 
law is by passing a declaratory decree when no consequential relief can be 
demanded. Under Section 7 of Act VIII of 1865, it is competent to ask 
for a declaration that the patta tendered is a proper one as part of a 
decree for arrears of rent. Under the concluding [448] part of Section 87 
of the same Act, suits may be instituted in Civil Courts regarding rates of 
rent. It is al-o competent to a landlord to institute a suit to have it 
decland that, a patta tendered is a proper one under Section 42 of the 
Specific Relief Act. In suits in which it has to be decided whether a 
patta tendered is a proper one, it is oft6n necessary to come to a finding 
as to what a proper patta is. If the plaint asks for a declaration that 
the patta tendered is a proper one, and if not what a proper patta is, there 
is no apparent reason why the Court should not mske the alternative 
declaration if necessary. But it is only by making a declaration that the 
Civil Courts can indicate the necessary amendment, although they are 
not at liberty to direct under the general law that the patta be amended 
in a particular manner and that the tenant do execute a muchalka corres¬ 
ponding to the amended patta. Under the general law, the tenant is 
under no obligation to execute a muchalka until a proper patta has been 
tendered, and the power to substitute for the patta actually ter dertd a 
proper patta and thereupen to direct the execution of a muchalka coires¬ 
ponding to it, is a statutory power confeired only on Collectors as a 
matter of procedure prescribed by Section 10. 

I would therefore answer the second question by saying that a Civil 
Court can declare what a proper patta is m a suit properly framed for 
that purpose, but cannot amend the patta and direct the tenants to execute 
a muchalka corresponding to the amended patta.. 

Collins, C. J.—I concur in the above opinion of Mr. Justice 
Muttusami Ayyar. 

Parker, J.—The questions referred to the Full Bench are : — 

(1) Whether an ordinary Civil Court has jurisdiction to entertain a 
suit lor acceptance of jatla and execuiion of muchalka ? 

(2) Whether an ordinary Civil Court has power to amer d a patta? 

The reference has become necessary in consequence of the decision 

in Narasimha v. Suryanoioyana (1) ibat a Civil Court had not the 
same power to amend a i atta, as a Collector has under Section 10, Madras 
Act VIII of 1865 — w hich appears to he in conflict with the course of 
decisions in this Presidency. The [449] duty of exchanging pattas and 
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muchalkas was not first imposed by the Act of 1865, but was a statutory 
obligation first imposed on landholders by Regulation XXX of 1803, Sec¬ 
tion 14, such landlords being by thac section rendered liable to suit in 
the adawlut for failure to comply with the obligation. Regulation XXX 
of 1802 authorized a prosecution in the Court for refusal to deliver a patta. 
Regulation XXVIII of 1802 dealt with recovery of arrears of rent by 
summary process, and powers of summary inquiry and by regular suit 
were vested in the Zillah Courts. Regulation V of 1822 enabled Collectors 
for the first time to take primary cognizance of summary suits cognizable 
by Zillah Courts and made the tender of a proper patta, a ore-requisite 
of the right to recover rent, but the jurisdiction of the Zillah Courts 
was not taken away. These Regulations were repealed by Madras Act 
VIII of 1865, the preamble of which states that it is expedient to “ consoli¬ 
date and simplify” various laws which have been passed relative to land¬ 
holders and their tenants, and to provide a uniform process for the recovery 
of rent. There is no section in the Act which expressly takes away the 
jurisdiction hitherto vesting in the Civil Courts, and Section 87 expressly 
reserves the right to sue in the Civil Courts for arrears of rent or revenue. 
The concluding part of the section, moreover, clearly indicates that there 
is another class of suits (other than suits for arrears of rent or revenue), 
which will still remain cognizable by the Civil Courts, viz. :—suits re¬ 
garding rates of rent, and it is difficult to see what class of suits can be 
here referred to, unless it be suits to settle or declare the terms of a 
tenancy, in other words to decide on the correctness and propriety of a 
patta. 

The whole history of the rent laws in this Presidency seems to me 
to show the intention of the Legislature has been to provide alternative 
remedies—summary and by regular suit; and it is difficult to suppose that 
if the Legislature in 1865 fntended to takeaway a remedy which had been 
in existence for half a century, it would not have done so in express terms 
instead of leaving the matter obscure and to be gathered by mere inference 
and implication. The purport of the Act was merely to consolidate and 
simplify existing laws and to provide a uniform process for the recovery 
of rent. The providing of a uniform process to recover rent was clearly 
regarded as consistent with the alternative remedy of suits for rent in a 
Civil Court (Section 87). 

[450] I can see no reason to dissent from the principles laid down 
by the Full Banch of this Court in 1874, Gopalasaivmy Mudellyv . Mukkec 
Gopalier (1), and since followed in Karim v. Muhammad Kadar (2), which 
decisions do not appear to have been brought t^ the notice of the learned 
Judges who decided Narasimha v. Suryanarayana (3). I would answer 
the first question referred in the affirmative. 

Upon the second question I agree with Mufctusami Avyar, J., that if 
the patta which has been tendered is found not to be a proper one, a Civil 
Court cannot decree that the landlord shall tender an amended patta, but 
should simply pass a declaratory decree. 

SHEPHARD, J.—The questions raised by this reference turn on the 
construction to be placed on the Act VTII of 1865 and the Regulations 
superseded by that Act. By Sections 3 and 4 of the Act of 1865 the duty 
is imposed on the zemindar on the one hand and the tenant on the other 
of exchanging written engagements in the shape of pattas and muohalkas. 
Sections 8 and 9 indicate the remedy avadable to the tenant in case of the 

(1) 7 M.H.C.R. 312. (2) 2 M. 89. (3) 12 M. 481. 
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lan llord’s. default anibo the landlord in oase of the tenant’s default, the 
remedy ia eibner case being bv sum nary suit before the Cd- 
leotir. Tie following secr.ion dedare? the course to be adopted by the 
Colleobor in dealing with suili suits. The three sections tiken together 
show that the aggrieved party is to have his remedy by way of specific 
relief. If the ptGCa or maohalka tendered by the aggrieved party i 3 no b a 
proper one, there is to b) an inquiry in the manner prescribed in the l lbh 
seobion, aocoriing to which in the absence of evidence of express or 
implied cmtraot or of usage the Collector is, in setting the te-'ms of the 
holding, to have regard 1 ' to the rate; esublwhei or paid for neighbouring 
lands of similar description an i quality.” The pitta thus settled bv the 
Collector, the defaulting party is to be directed to acceot. C msidering 
the Act by itself and without reference to previous legislation, I 
think there can be no doubt that the specific relief provided for 
by the sections just mentioned was intended to besought onlv in 
the C>urt of the Cdlectn*. In view of the peculiar nature of the in¬ 
quiry {Mahasingavastha Ayyar v. Gopala Ayyan(D) which may include the 
[451] question what, under the circumstances of the case, is a fa ; r and just 
rate of rent, one can well understand that the duty of entering upon it 
should be cast upon r.he Colie :tor an I not upon a Civil Court. In Gopala- 
sawmy Mudelly v. Mukkee Gopalier (2), where the apolicability of Section 
7 of tne Act to suits for rent in a Civil Ciurt was considered, there wa 3 
in favour of the view a lopted by the majority of the Ccurt the strong 
circumstances r,hit, in the section itself, there wsreno wo-ds indicating an 
intention to restrict the operation of the section, and on the contrary 
Section 87 expressly saves the jurisdiction of the Civil Courts in the case of 
suits for rent. In ths present case it is otherwise, for the Collector is 
named in each one of the sec ions m mbioned and the’-e is no such saving 
clause. It is to be remembered that it is not the ordinary remedy for the 
breach of a statutory du-y that is in question. It mav well be that' a 
landlord has his action for damages on the tenant’s refusal to accept a 
proper pat'a and that for that puruose the Civil Court is open to him, while 
it is onlv the Collector that ca i he called noon to adjudicate on the ques¬ 
tions which mav be raise! under Section 11 of the Act and make certain 
between the parties the terms of the holding, which terms may previously 
have been utterly indefinite. The cases turning on the consTucbion of 
statute*, prescribing a pe ialbv for the breach of some duty imposed there¬ 
by, have not therefore much boarng on the case. The previous legislation 
is contained in the Regulations XXV flf and XXX of 1802 and V of 1822, 
all of bh)m repealed bv the Ac; of I 860 , which Act, according to the 
preamble, was passed in order to comoiidito and simplify various laws 
which have tnen passed rolativs bo landh oilers and their tenants. 

Tne Regulations XXVIII and XXX of 1802 were passed on the same 
day, and the object of the labo 8 r was the protection of the tenants. For 
that purpose it was provide 1 by S action 2, as it is in Section 3 of the present 
Act, that zemindars and their tenants should exchange pattas and muchal- 
kas. ^ Io the case of the tenant refusing to perform this dutv, it was 
provided that the proprietor shou d be entitled to grant the 1 >nd to other 
persons (Section 10). In the case of default on the part of the [452] 
landlords, provision was made in Section 8 thst they sha’l “ be liable 
to prosecution in the Court and shall on proof of such refusal 
or delay, he also li able to pay such damages, &c.” 

jj (1) 6 M.H.C.R. 239. (2) 7 M H.C.R. 312. 
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The next section provides a rule for the settlement of disputes about 
rent, similar to that now provided in Section LI. The Court named in 
the Regulation was the Adawlut of the Zillah.the only Court of Original 
Jurisdiction then in existence. There is nothing to show that the form 
of action, or the remedy contemplated by Section 10, was any other than 
the ordinary remedy of an action for damages, similar to that mentioned 
in other sections of the two Regulations of 1802 (see Sections 17, 29, 40 
of Regulation XXVIII and Section 14 of Regulation XXX). The action 
was not of a summary nature, such as that provided in Section 34 of Regu¬ 
lation XXVIII. There was no corresponding provision for an action for 
damages against the tenant. 

By * 1822 it was found that the Regulation of 1802 was insufficient 
for the due piotection of the raiyats, inasmuch as the powers they vest in 
landholders are prompt and summary, while efficient redress for the abuse 
of those powers must frequently be sought by the institution of a regular 
suit, to the expense of which the means of raiyats in general are inade¬ 
quate ; and it was deemed expedient to invest Collectors with authority to 
take primary cognizance of all cases which, under the provisions of those 
Regulations, were cognizable by summary suits in the Courts of Adawlut. 
By this Regulation a clear distinction is made between the jurisdiction of 
the Zillah Court and the Collector, and an appeal to the Judge from the 
decision of the Collector passed under the Regulation is granted. By Sec¬ 
tion 2, Collectors were aut horized to take primary cognizance by summary 
process of all cases, which, under the Regulation of 1802, were summarily 
cognizable by the Zillah Courts. Except in Section 8, there is no provision 
for an inquiry into the rates of rent and under that section the inquiry is 
to be conducted by the Collector. There was no such provision in the 
Regulation of 1802, nor was there any absolute necessity for a suit, having 
for its object the ascertainment of the terms of the tenant’s holding, 
because the landlord had his remedy by ejectment and the tenant his 
remedy in damages, and under those Regulations the exchange of patta 
and muchalka was not made a condition precedent to the maintenance 
[453] of a suit for rent. If, then, it is the case, 8S I think it is that the 
particular proceeding indica'ed by Sections 8 and 9 of ihe present Act 
originated only with the Regulation of 1822, it may be said that the 
Legislature has been consistent throughout in making the Collector the 
tribunal, before which such pncetdings are to be conducted. If this is not 
the case, 1 would still say that the evident intention of the Legislature 
has been to give the Collector exclusive cognizance in proceedings having 
for their object the ascertainment of the terms of the tenant’s holding. It 
may be said that this intention was not effectively carried out by Section 2 
of the Regulation of 1822, because it does not apiear that ary of the 
suits mentioned in Regulation XXX were summary suits, and because 
the language used in Section 2 does nor- positively tnke away pre-existing 
jurisdiction. With regard to this latter point there is in favour of the 
view that the Collector was intended to have exclusive jurisdiction in 
summary suits the circumstance that, while Section 2 expressly rives him 
primary cognizance of the suits that were theretofore counizab e by the 
Zillah Courts, a later section gives to the latter an apt eal from his decision. 
It is hardly to he supposed that the Zillah Court, not then any longer tho 
only Court of Original Jurisdiction, should have been intended to retain 
tbe primary cognizan ce of suits, in respect of which when ttied by a» 
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Collector an appeal lay to it. With regard to the question as to what suits 
it was intended to transfer to the Collector under Seotioa 2 of the Regula¬ 
tion of 1822, it is not necessary in my opinion to oonsider it In framing 
the consolidating Act of 1865, it would appear that the Legislature either 
assumed that the Collector had hitherto had jurisdiction in the suits 
mentioned in Sections 8 and 9 of the Act, or designed to give the Collector 
such jurisdiction. In either view I think it is clear that it was intended 
that the jurisdiction should be exclusive. 
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I have already referred to the significant provision made by Section 1 M.L.J. 661 
87 of the Act saving the jurisdiction of the Civil Courts in suits for arrears 
of rent or revenue only. In my opinion a consideration of the previous 
enactments sTenethen the view, which I should have taken on a perusal 
of the Act of 1865 taken by itself. 

By the question ‘ whether an ordinary Civil Court has jurisdiction 
to entertain a suit for acceptance of patta and execution [454] of 
muohalka,” I understand that it is asked whether the suit provfd-'d for 
in Section 8 or Section 9 of the Act can be entertained by a Civil Court. 

That question, I think, for the reasons given, should be answered in the 
negative. 

[It follows that the second question must also be answered in the 
negative.] 


14 M. 434. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


JANAKI ( Plaintiff ), Appellant V. DHANU L4LL AND ANOTHER 
(Defendants), Respondents * [23rd February and 2nd April, 1891.] 

Succession Act -Act X of 1865. Section 187- Hindu Wills Act—Act XXI of 1870, Section 2 
—Estate of deceased Hindu—Legal representative. 

A Hindu, who was one of the defendants in a suit, died leaving a will. Th e 
executors appointed by the will did mt take out probate ; and the property of 
the deceased came info the possession of his divided brothers, who were there¬ 
upon brought on to the record of the suit as the representatives of the deceased 
defendant. A decree was passed for the plaintiff by consent. The mother of the 
deceased who would, apart from the will, have been his legal representative, now 
Bued to set aside the above decree, having previously obtained a declaration that 
she was entitled to the property of the deceased in a suit against his brothers 
above referred to : 

Held, that the plaintiff was not entitled to maintain the suit. 

£R., 80 0. 1044 (1058); 20 M. 446 (447) ; 33 M. 91 (92/ =3 lad Cas. 475 : 2 O.L.J. 
484 (487); 6 C.L.J 719 (7211= ll C W.N. 1078 ; 8 G W.N. 843 (857) ; 10 O.W.N. 
666 (570) ; 2 N L R 123 (L25) ; Expl., 33 M. 6 = 4 Ind. Cas- 1059 = 19 M.L J. 
671 = 6 M.L.T. 2G9.] 

Appeal against the judgment of Best, J., in civil suit No. 188 of 
1889, on the file of the High Court, Original Side. 

The plaintiff wa6 the mother of one Gbulab Singh deceased, to whom 
certain houses had been allotted on a partition between him and his half- 
brother. At the time of Ghulab Singh’s death a suit (civil suit No. 226 

* N.B.—The sentence in the rectangular brackets forms a portion of the Judg¬ 
ment though omitted in the I.L.R. series ED. 

* Appeal No. 25 of 1890. 
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JUDGMENT. 

The plaintiff sues to set aside a decree obtained by defendant No. I 
in civil suit No. 226 of 1887 on the Original Side of this Court as having 
been obtained by fraud. In that suit, the defendant No. 1 bad sued 
(1) Muni Singh and (2) his half-brother, Ghulab Singh, upon a promissory 
note jointly executed by them. Ghulab Singh died on January 25th, 1888, 
while the suit was pending, after which his half-brothers, the above-men¬ 
tioned Muni Singh and Govindh Singh, were brought on the record as his 
personal representatives and a decree passed against them accordingly. It 
appears that Ghulab Singh was reported to have left a will, and, in 
February 1888, the solicitors of defendant No. 1, endeavoured to ascertain 
from the four executors named therein whether they intended to apply for 
probate. Nothing was done, however, to prove the will. Two of the 
executors were unwilling to come forward and one died ; the brother Muni 
Singh took no steps. The result was that the two balf-bro'.hers were 
brought in as personal representatives and a decree by consent passed 
against them. The effect of this procedure was to ignore the plaintiff, the 
mother of decease 1, altogether, and, as Ghulab died unmarried and was 
divided from his half-brothers, his mother was his proper personal repre- , 
sentative in the absence of a will. The decree was passed on August 
2 nd, 1888. 

[456] The plaintiff then sued Muni Singh and Govindh Singh in 
September 1888 (civil suit No. 195 of 1888) to establish that she was 
entitled to the property of her late son. Her step-sons replied setting up. 
the will, but allowed the suit to be decided ex parte agaiust them on trial. 
This decree was passed on 11th January 1889. 

The plaintiff then, on 27th July 1889, brought this present suit to 
set aside the decree obtained by defendant No. 1 in civil suit No. 226 of 
1887. The defendants (defendant No. 2 being the purchaser of some of 
the property in execution) resisted the claim on the ground that, in 
consequence of Ghulab having left a will, plaintiff is not his personal 
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of 1887 on the file of the High Court) was pending, in which Dhanu 
Lall, the present defendant No. 1, sued Gnulab Siogn and his half-brother 
Muni Singh upon a promissory note. Oa the death of Gnulab Singh, 
who died childless, it appeired that he le t a will appointing Muni 
Singh and three others to bi his executors. None of them, however, took 
out probate, and Muni Singh and one Govindh Singh, who had come 
[455] into possession of his property, were brought on to the record as his 
legal representatives. The plaintiff obtained a decree by consent, and in 
execution brought to sale the above-mentioned houses, of which defend¬ 
ant No. 2 became the purchaser. The present suit was brought by the 
plaintiff’, as legal representative of Ghulab Singh, to set aside the above 
decree as fraudulent and recover the houses, &c., and one of the issues 
raised the question whether the plaintiff was entitled to maintain the suit. 
She had already obtained a decree against Muni Singh and Govindh Singh 
in civil suit No. 195 of 1888, by which she was declared to be entitled to 
the property of Ghulab Singh. 

Best, J., delivered judgment dismissing the suit on the grounds stated 
in the judgment of the Divisional Court. 

The plaintiff preferred this appeal. 

Subramanya Ayyar, for appellant. 

Mr. R. F. Grant, for respondent No. 1. 

Visvanadha Ayyar , for respondent No. 2. 



JANAKI V, DHANU LALL 
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representative, and, therefore, cannot sue, and, further, that there had been 
no fraud or collusion in obtaining the decree. The learned Judge held 
that it was proved Ghulab bad left a will, though no probate had been 
taken thereof, and hence that plaintiff, not being an executrix, had lost 
her position of legnl representative. He further held that there bad been 
no fraud or collusion in obtaining the decree, and that plaintiff bad had 
knowledge of the pioreedings in that suit (civil suit No. 226 of 1887). 
Against this decree the plaintiff appeals. 

The first point argued m appeal before us is that defendant No. 1 is 
precluded by the terms of Section 187 of the Succession Act from proving 
the existence of the alleged will, since no probate has been taken thereof. 
By Section 2 of the Hindu Wills Act (XXI of 1870) the provisions of 
Section 187 have been made applicable to the wills of Hindus in the town 
of Madras, see Shark Moosa v. Shark Essa (1), and it is contended that, 
until probate has been granted to some one, the alleged existence of the 
will should be ignored. The decree has only been obtained against the 
brothers of the deceased as his personal representatives and not as execu¬ 
tors, and since plaintiff has established her rights as against them, it is 
contended she can claim to have the compromise entered into by them set 
aside. 

It is admitted that, assuming the existence of a will, the decree has 
not been obtained against the right persons as legal representatives. The 
question, however, is whether the plaintiff can claim to have that decree 
set aside. 

[437] In the case before us Muni Singh applied for probate in 
October 1888, but has not prosecuted his application. The plaintiff denied 
that any will was executed at all, and practically no one is seeking 
probate. It was urged that the defendant No. 1, as a creditor, could 
have asked for letters of administration with the will annexed, and should 
have done so; but this is a mistake since Section 206 of the Indian 
Succession Act has not been extended by the Hindu Wills Act to the 
town of Madras. Had the estate been that of a European British subject, 
the case would have been different. If, therefore, the creditor is precluded 
from bringing in any one as the personal reoresentative of the deceased, 
until some one has proved his will, bis just claims would be liable to be 
defeated by the simple expedient of refusing to apply for probate until the 
debt had become barred. This certainly cannot have been the intention 
of the law. It appears to us that, though the executors can establish no 
right without taking probate, the existence of the will cannot be ignored 
for all purposes whatsoever. 

We are of opinion that the decision in Prosunno Chunder Bhulta- 
charjee v. Kristo Chytunno Pal (2) is applicable, and that the persons, 
who took possession of Ghulab’s estate upon his death, were liable to be 
treated by the creditor (first defendant) as his representatives even though 
themselves liable to be dispossessed by the executors on taking out probate. 
That Muni Singh and Govindh Singh were in possession of deceased’s 
estate is evident from plaintiff’s own suit No. 195 of 1888, and, since first 
defendant’s decree is nob a nullity, it is open to him to prove that Ghulab 
left a will, and, therefore, that plaintiff is not a person who can claim to 
set that decree aside. 

As regards the execution of the will by Ghulab, we are of opinion 
that the fi nding of the learned Judge is right. The fact has been proved 

(1) 8 B. 941. (2) 4 0. 342. 
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by tbe writer and one attesting witness, and we see no reason to doubt 
the evidence of defendant No. 2, thtt he heard of the existence of the will 
from plaintiff herself, who procured for him the copy, Exhibit II. That 
first defendant was willing to help plaintiff in a 9uib against her step-sons, 
provided his own debt} was discharged seems to us bo prove nothing. All 
the executors refused to prove, and the first defendant was [458] naturally 
willing bo accept pavment from any member of the family who would pay 
him. All the circumstances of the case teod to indicate that the plaintiff 
and her step sons have since colluded to deprive him of the fruits of his 
decree. 

On these grounds we confirm tbe decree and dismiss the appeal with 
costs. 


14 M. 458 = 1 M.L.J. 602. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Rama Rau and another (Appellants) v. Chellayamma 

[Respondent).* [30th April, 1891] 

Succession Certificate Act—Act VII of 1889, Section 4 (6 )—Application for execution. 

Act VII of 1889, Section 4, Clause (t) does not apply to applications to exeoute 
decrees which were pending at the date of the passing of the Act, but it refers to 
applications made after the Act came ioto force. 

Appeal against the order of C. A. Bird, District Judge of Godavari, 
passed on miscellaneous petition No. 416 of 1889 in the matter of 
execution petition No. 9 of 1888. 

The petitioner applied to execute a decree obtained by her husband 
in original suit No. 5 of 1875 on the file of the District Court of 
Godavari. The petitioner had already been admitted as the representa¬ 
tive of the decree-holder, but it was objected that she could not proceed 
without producing a certificate under Act VII of 1889. The District 
Judge overruled this objection. The petitioner preferred this appeal 
under Civil Procedure Code. Sections 2 and 244. 

Bhashyam Ayyangar , for appellants. 

S. Subramanya Ayyar and P. Subramanya Ayyar , for respon¬ 
dents. 

JUDGMENT. 

We are of opinion that Section 4, Clause ( b ), Act VII of 1889 does not 
apply to applications to execute decrees which were pending at the date 
of the passing of the Act, but refers to applications made after the Aot 

came into force. . r 

Under Section 6 of the General Clauses Act prima facie, the L459J 
Act cannot affect peading proceedings. If the Legislature, intended to 
give retrospective effect to the section, the language would have clearly 

indicated it. . 

The same view has been taken by the Bombay High Court in 

Balubhai Dayabhai v. Nasar Bin Abdul Habib Fazly (1). 

We dismiss the appeal with costs. _ . ^ 

• Appeal against order No. 29 of 1890. 

(1) 15 B. 79. ' 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ay par and Mr. Justice Shephard. 


Virayya (Plaintiff), Appellant v. Hanumanta and others 

(Defendants Nos. 1 to 9 and 11), Respondents .* 

[17th October, 1890, and 4th May, 1891.) 

Hmdu law— Adoption—Nyoga-Gift-Specific Relief Act—Aci I of 1877. Section 18 (a) 
—Transfer of Property Act — Act IV of 1882, Section 43. 

A member of an undivided Hindu family, consisting of himself, his adoptive 
son and his uoole, sold certain land belonging to the family to the plaintiff. In 
a suit by the plaintiff fora declaration of his title to, and for possession of the 
land, it appeared that the sale was not jnstiffed by any oiroumstaoces of family 
necessity, and that the above-mentioned adoptive son was the son of the pater¬ 
nal uncle of the adoptive father. During the pendency of tbe suit the undivi¬ 
ded uncle died, h rving made a gift of his property to his daughter-in law : 

Held, (1) that the adoption was not invalid by reason of the above-mentioned 
oircumstance ; 

(2) that the gift by the undivided uncle to his daughter-in-law was 
invalid as against tbe plaintiff ; 

(3) that the plaintiff was entitled to a moiety of the land sold to him. 

[R., 17 A. 294 (302) (P.B.); 35 M. 47 (60) =9 Ind. Cas. 596 = 21 M.L.J. 246 = 9 M.L.T. 
389 = (1911) 1 M.W.N. 238; 10 Iud. Cas. 56 = 21 M.L.J. 695 (70l) = 9 M.L.T. 
469= (1911) l M W.N. 422.] 

SECOND appeal against the decree of G. T. Mackenzie, Acting District 
Judge of Kisbna, in aJD3al suit No. 218 of 1888, confirming the decree of 
V. Suryanarayana Pan'ulu, District Munsif of Guntur, in original suit 
No. 302 of 1886. 

Suit for the declaration of the plaintiff’s title to, and for possession 
of, certain land. The plaintiff' alleged that he purchased the land ia ques¬ 
tion from defendant No. 1 on 14th February 1885. Defendants Nos. 3— 
10 were tenants in possession, [460] to whom defendant No. 2 had grant¬ 
ed leases subsequent to the date of the alleged sale to the plaintiff. De¬ 
fendant No. 2 pleaded that he was the adoptive son of defendant No. 1, 
with whom and defendant No. 10 (the undivided paternal uncle of defendant 
No. 1) he was in joint enjoyment of the land and its income, and that the 
alleged sale was justified by no circumstances of necessity and was invalid 
and nob binding on him. Defen laut No. 10 die 3 during the pencjeocy of 
the suit, having made a gift of his property to his daughter-in-law who 
was joined as defendant No. 11. 

Defendant No. 1 was unmarried at the time when he adopted defend¬ 
ant No. 2, who was thi son of his paternal uncle, but the District Munsif 
held, on the authority of Ghandvasekharudu v. Bramhanna (1), that the 
adoption (the faob of which was established), was not invalid on that 
account. He also held that the Bale set up by the plaintiff’ was proved, 
but that it was not binding on defendants Nos. 2 and 10, as there was no 
evidence of any circumstances of necessity justifying the sale. He accord- 
ingly passed a decree declaring the plaintiff’s right to a one-fourth share 
of‘the land ; in other respects he dismissed the suit reserving leave to the 

plaintiff to bring another suit for partition. 

. 1 - . _ . ‘ . . — - - 

* Second Appeal No. 4 of .1889. 
llj,, (1) 4 M.H C.R. 270. 
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The District Judge, on appeal, confirmed the decree of the District 
Munsif. 

The plaintiff preferred this second appeal. 

Subramanya Ayyar , for appellant. 

Naraya?ia Rau, for respondents. 

JUDGMENT (PRELIMINARY). 

The judgment of the District Judge is not so full as might be desired, 
but there is a clear finding by the District Munsif in favour of the adop¬ 
tion and the District Judge accepts the finding. It is then argued that 
the adoption is not valid, because defendant No. 2 was the father’s 
brother’s son of defendant No. 1, and that, under the law of Niyoga, the 
nephew could not be appointed to beget issue on his paternal aunt. 
Our attention is drawn in this connection to the cases of Sriraimilu v. 
Ramayya (1) and Minakshi v. Ramanada (2). In these cases the law 
of appointment was referred to to explain and account for the existing 
usage and law in regard to adoption. But in the case before us no 
exception was taken to the adoption in either of the [461] Courts below 
on the ground that it was contrary to the usage obtaining among the 
people, nor was any evidence recorded on the point. Having regard to 
the observation of the Privy Council in Collector of Madura v. Mootoo 
Ramalinga Sathupathy (3) we are not at liberty to refer to the ancient 
practice of Niyoga , which is obsolete, or to engraft a rule on the Hindu 
iaw as evidenced by the usage of the people. We cannot, therefore, 
allow the contention to prevail. Another contention is that defendant 
No. 10 died pending the suit, and that therefore the plaintiff became 
entitled to a moiety instead quarter only of the property. But we observe 
no additional issue was recorded after the tenth defendant’s death as to 
whether the instrument of gift set up by defendant No. 11 was valid, and 
if not, whether with reference to Section 43 of the Transfer of Property 
Act, a moiety would pass to the plaintiff under the instrument of sale sued 
on. The District Judge must be called upon to return a finding within 
six weeks from the date of the receipt of this order, and seven days will 
be allowed, after the posting of the finding in this Court, for filing a 
memorandum of objections. 

In compliance with the above order, the District Judge returned a 
finding as follows :— 

“ The High Court call for a finding upon the issue whether an instru¬ 
ment of gift set up by defendant No. 11 was valid, and, if not, whether, 
with reference to Section 43 of the Transfer of Property Act, a moiety 
would pass to plaintiff under the instrument of sale sued on. 

In this suit it is not alleged by the plaintiff that the instrument of 
gift set up by defendant No. 11 is not genuine. The defendant No. 10 
filed his answer in this suit in November 1886, and he filed the deed of 
settlement giving his share to defendant No. 11, which was dated in 
March 1886. It is therefore not contended that the document is fabricat¬ 
ed. The only question is whether it is valid. 

“ The findings in the suit show that defendant No. 10 was a co¬ 
parcener with defendant No. 1 in a united Hindu family. He alienated 
his share to his daughter, not for value, but in consideration of natural 
affection. Bearing in mind the Full Bench decision in Baba v. Timma (4) 

(1) 3 M. 15. (2) 11 M. 49. (3) 12 M.I.A. 397. (4) 7 M. 357. 
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and its application in Poymusami v. [462] Thatha (l) to a gift made to 
daughter’s children, I am compelled t,o find that this alienation is invalid. 

The effect of Section 18 (a) of die Specific Relief Act and Section 43 
of the Transfer of Property Act is that this moiety claimed by defendant 
No. 11 must pass to defendants Nos. 1 and 2, and that the plaintiff is 
entitled to recover one-half of the property instead of one-fourth which 
was given him by the decree of the District Munsif.” 

This second appeal coming on again for final hearing, the Court 
delivered judgment as follows:— 

JUDGMENT (FINAL), 

It is urged that the respondent had no notice of the day on which the 
further hearing should take plica. But it is not alleged that notice of the 
day was not affixed to the notice board in the ordinary way. He had 
notice of the order referring the case. We accent the finding, and must 
modify the decrees of the Courts below by substituting one-half for one- 
quarter of the lands mentioned. Proportionate costs in this and in the 
Courts below. 


14 M. 462. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusaini Ayyar and Mr. Justice Wilkinson. 


KUNHIKUTTI AND ANOTHER (Defendants Nos. 9 and 19), Appellants v. 
ACHOTTI and others (Plaintiffs and Defendant No. 1 ), Respondents* 

f28th January and 9th March, 1891.] 

Civil Courts Act—Act III of 1873 {Madras), Section 13 ( 21 —Appeal from a Subordinate 
Court Proceeding to be adopted when a District Court erroneously returns an 
appeal petition for presentation in High Court—Civil Procedure Code, Section 57 . 

Certain members of a Mcplah family sued the others in a Subordinate Court 
to recover iheir distributive 6hare undor Mabammadan law. The property to 
be divided was more than Rs. 5,000 in value but the share claimed ’oy the plaint¬ 
iffs was less. The Subordinate Judge passed a decree, against which an appeal 
was preferred to the District Court, hut the District Judge returned the appeal 
for presentation in the High Court. The appellants preferred a seoond appeal 
[463] to the High Court against the decision of the District Judge, and also 
presented a petition praying for the revision of bis proceedings under Civil 
Procedure Code, Section 622 : 

Held, (1), that the District Court had jurisdiction to entertain the appeal ; 

(2) that neither a second appeal nor a petition under Civil Procedure 
Code, Section 622, wa= the appropriate proceeding to be adopted by the appellants 
but an appeal as from an order made under Civil Procedure Code, Sections 57, 582. 

The error of the appellants bei»g one of form merely, the Court amended the 
seoond appeal as an appeal from an order of the District Court and directed the 
Dislriot Judge to receive and dispose of the appeal from the Subordinate Court. 

[Dies., 31 C. 344 ( 347 ); N.P., 17 C.P.L.R. 129 (130;; F., 1 L.B.R. 32 (33); 
R., 6C.L.J. 38 (39).] 

' Petition \ 1 nd 9 r Civil Procedure Code, Section 622, praying the High 
Oourb to revise the proceedings of the District Judge of North Malabar 
whereby he erroneously returned a petition of appeal for presentation in 


• Appeal against Appellate Order No. 122 of 1889. 

(1) 9 M, 273. 
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the High Court as being beyond his jurisdiction, and petition of second 
appeal against the same. 

The facts of the case appear sufficiently for the purposes of this 
report from the judgment of the High Court. 

Sankara M&non. for appellants. 

Rtjrn Nambiar , for respondents Nos. 1 and 2. 

Respondent No. 3 was not represented. 

JUDGMENT. 


As members of a Moplah family in North Malabar the plaintiffs 
claimed, with subsequent mesne profits, a moiety of certain items of pro¬ 
perty which, as they alleged, belonged to the joint family. The ninth 
and nineteenth defendants claimed, inter alia, item No. 40 under a koyi 
panom settlement of 1832. The value of the share claimed by plaintiffs 
was below Rs. 5,000, though the family property to be divided was of 
more than Rs. 5,000 value. The Subordinate Judge held that a koyi 
panom settlement of family property was subject to any arrangement 
which might be made at a future division and declined to exclude it from 
partible property. From this decision the ninth and nineteenth defend¬ 
ants appealed to the District Court, but the Acting District Judge returned 
the appeal for presentation to the High Court on the ground that the value 
of the subject-matter of the suit exceeded Rs. 5,000. From this order, 
the ninth and nineteenth defendants have preferred this second appeal, 
and have also presented civil revision petition No. 406 of 1889 under 
Section 622 of the Code of Civil Procedure. Two questions arise for 
decision, viz. (i) whether the District Court had jurisdiction to entertain 
the appeal; and (ii) whether, if so, [464] a second appeal, or a civil revi¬ 
sion petition will lie to this Court under the Code of Civil Procedure. 

As to the first question, we are of opinion that the District Court had 
jurisdiction to entertain the appeal. This was not a partition suit by the 
member of a joint Hindu family in which a general partition might be 
decreed among all the coparceners, but it was a suit by certain members 
of a Moplah family to recover their distributive share under the Muham¬ 
madan law. As observed by this Court in Mahammad v. Bivi Umma (1), 
it is the vaiue of the share claimed and not the value of the property from 
which that share has to be set out, that is the value of the subject-matter 
of the suit within the meaning of Clause 2, Section 13, Act III of 1873. 
On the merits the District Judge must be directed to receive the appeal 
and deal with it in accordance with law. 

As regards the second question, we consider that neither a second 
appeal nor a civil revision petition is the proper legal proceeding to be 
instituted against the order of the District Judge. The order returning 
the petition of appeal for presentation to the proper tribunal is an order 
made with reference to the provisions of Sections 57 and 582 of the Code 
of Civil Procedure, and, when such order is passed by a Court in the 
exercise of its appellate jurisdiction, an appeal will lie to the High Court 
under Section 588, Clause (c) and Section 589. No second appeal will lie, 
because there is no appellate decree from which it can he preferred under 
Section 584. Nor can this Court interfere under Section 622, for an ap^ 
peal will lie against the order of the District Court under Section 589. 
This second appeal must be amended as an appeal from an order, and the 
civil revision petition must be rejected. 


(1) Appeal No. 67 of 1888 unreported. 
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The error being merely one of form, we amend the second appeal as 
an appeal from an order of the District Court, and direct the Judge to 
receive the appeal presented by ninth and nineteenth defendants and to 
dispose of it in accordance with law. 

Each party will pay his own costs in this Court. 


14 M. 465 = 1 M.L.J, 482. 

[465] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Ranga Reddi and another ( Plaintiffs ), Appellants v. C-hinna Reddi 

and OTHERS {Defendants). Respondents .* 

[8tb August, and 15th October, 1890, ana 23rd July, 1891.] 

Limitation Ad — Act XVof 1877, Schedule Z/, Articles 64, 116— Suit between partners — 
Registered partnership deed. 

The plaiotiffs and the defendants entered into a partnership agreement, which 
was registered, whereby it was, among other things, provided expressly that each 
partner should bear the loss, i i any, incurred in the business in proportion to his 
share. The plaintiffs, alleging that loss had been incurred and borne by them, 
sued to recover the defendants’ share of the loss: 

Held, that since the partnership agreement was registered, the suit was 
governed by Limitation Act. Schedule II, Article 11G. 

£R. f 16 Ind. Cas. 914 (916) =23 M.L.J. 519 = 12 M.L T. 458= (1912) MAV.N. 1179; 
D., 22 M. 14 ; 13 C.W N. 212 = 4 Ind. Cas. 556 (557).] 

APPEAL against the decree of C. Ramachandra Ayyar, Acting Dis¬ 
trict Judge of Nellore, in original suit No. 25 of 1887. 

The plaintiffs and defendants entered in 1878 into partnership as 
abkari contractors under an agreement which was registered. The agree¬ 
ment contained express provision that parties should, according to their 
shares, pay the losses incurred in the business. The abkari contract with 
Government expired on 30th June 1881. The plaint stated that in Nov¬ 
ember 1881 "the accounts .... were cast, and it was found that a 
loss of Rs. 45,600 was sustained,” and the plaintiffs sued to recover the 
defendants’ share of that loss, which bad been borne by the plaintiffs. 
There was no prayer for dissolution of the partnership, or for taking the 
accounts of the partnership business. The District Judge held that the 
suit was barred by limitation, more than three years having elapsed since 
the expiry of the abkari contract. 

The plaintiffs preferred this appeal 

S. Subramanya Ayyar and P. Snbramanya Ayyar , for appellants. 

S. Subramanya Ayyar , for respondents. 

JUDGMENT. 

[466] We are of opinion that the proper article of the schedule to 
the Limitation Act to apply to this suit was Article 11G. The suit is 
founded on a settlement of accounts made between plaintiffs and their 
partner, the plaintiffs seeking to recover the defendants’ share of loss, 
which was the result of the partnership business. The contract of 
partnership contains an express stipulation that the parties should, 
according to their shares, pay the loss, and thus the origin of the obligation 
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now in suit was a registered contract. The account stated had reference 
to the registered contract and did not constitute in itself an independent 
contract. It was argued that Article 64, the article relating to suits on 
accounts stated, should be applied. That would be so, if the partnership 
contract had not been registered, but that circumstance renders Article 
116 applicable, as in the case of the suits against an agent it was held 
that the general Articles 88 and 89 would not govern the suit, because 
the agreement with the agent was registered ( Harender Kiskore Sing v. The 
• Administrator - General of Bengali 1). It was also held in Vythilinga Pillai 
v. Thetchanamurti Pillai (2) that in a suit for rent founded on a registered 
agreement the same Article 116 and not Article 64 should be applied. The 
intention was to extend the period in favour of suit to enforce obligations 
based on registered instruments. 

We must reverse the decree and remand the suit. Costs are to abide 
and follow the result and to be provided for in the revised decree. 


14 M. 467. 

[467] APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Weir. 

PURUSHOTTAMA (Plaintiff) Appellant v. MUNICIPAL COUNCIL 
OF Bellary ( Defendants ), Respondents*. [31st Juiy 

and 17th November, 1890.] 

District Municipalities Act—Act IV of 1884 (Mddras). Sections 102, 103, 110— Towns’ 
Improvement Act—Act III of 1971 (Madras), Section 51 —Distraint notice. 

A Municipal Counoil under the District Municipalities Act has, under Section 
113, a power to destr iin after duenotice, besides that given by Section 103, but the 
the property distrained must be that of the defaulter, and the doors of a house 
cannot bo removed in execution of a warrant of distress. 

The notice which an owner of property must give in order to entitle himself 
to a remission of the house-tax is an annual notice. 

[R., 16 Ind. Cas. 877 (860).] 

SECOND appeal against the decree of R. Sewell, District Judge of 
Bellary, in appeal suit No. 123 of 1889, reversing the decree of C. Puru- 
sbottamayya Garu, District Munsif of Bellary, in original suit No. 72 of 

1888. . „ . 
Suit by the plaintiff against the Municipal Council, Bellary, alleging 

that the defendant had issued warrants of distress in respect of Rs. 47-4-0, 
being arrears of assessment claimed to be due by the plaintiff’s late father 
on two bungalows in the Cowle bazaar for the year ending 31st March 
1884, that the two bungalows in question had been sold to Messrs. 
Ibrahim Sait & Co., a year before suit, that “ meanwhile no demand was 
made by the Municipality,” and that the defendant, in execution of these 
warrants had, on 23rd September 1887, seized property of the plaintiff in 
his house at Brucepetta, including the doors of his house. 

District Municipalities Act, Section 102, 103, 110 are as follows : — 

“ Section 102.—(l) When any tax is due. the Chairman shall, prior 
“ to enforcing the provisions of Section 103, cause to be presented to, 
“ or served upon, the person liable to the payment thereof a bill or 

* Second Appeal No. 117 of 1890. 

(1) 12 0. 357. (2) 3 M. 76. 
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(| notice stating the sum due : Provided that in [468] the case of a tax under 
u Seofcion 53 or 77 the notice or bill Riven under Section 56 or 82, respec¬ 
tively, shall be deemed to bi the bill or notice require ! to be presented or 
served under this section. 

“ (2) Such bill or notice shall contain— 

' (i) a statement of the period and a description of the occupation, 
“ property or thing for which the tax is charged ; 

“ (w) a notice of the liability incurred in default of payment ; and 
“ ( in ) a notice of the time within which an appeal against such tax 
“may be preferred. 

“ Section 103.—If such tax is not paid within fifteen days from the 
presentation or service of such Bill or notice, and if the person from 
1 whom the tax is due does not show cause to the satisfaction of tne 
“ Chairman why the same should not be paid, the Chairman may 
“ proceed to recover the amount together with all costs in any of the 
‘ following ways :— 

“ {i) by distress and sale of the moveable property of the defaulter, 
“ or, if the defaulter be the occupier of any building or land 
“ in respect cf which such tax is due, by distress and sale of 
“ any property found in or on such building or land ; 

“ (ii) if the amount of such tax cannot be recovered by distress 
“ aud sale of the moveable property of the defaulter, by 
“ prosecuting the defaulter before a Magistrate. Nothing in 
“ this section shall preclude the Municipal Council from suing 
“ the defaulter for the tax before a Court of competent juris- 
“ diction. 

“ Section 110.—If the sum due on account of any tax from the owner 
“ of any building or land remains unpaid after notice of demand has 
“been duly served,the Chairman may, provided the arrear has not been 
“ due for more than one year, demand the amount from the occupier for 
“ the time being of such building or land, and, on non-payment thereof, 
“ may recover the same by distress and sale of any property found on the 
“ premises.” 

Act III of 1871, s. 51, is as follows:— 

“ When any sum is due for or on account of any rate or tax leviable 
“ under Sections 41 to 47 of this Act, the Commissioners sball cause to be 
“ presented to the person liable to the payment [469] thereof a bill for 
“ the amount. Such bill shall contain a statement of the period and a 
“ description of the property for which the charge is made.” 

Jaqa Ran Filial , for appellant. 

Mr. Poivell, for respondent. 


1890 

Nov 17. 

Appel¬ 

late 

Civil. 

14 M. 467. 


JUDGMENT. 

Three questions have been raised in this appeal. 

It was first contended that under Section 110 of Act IV of 1884 the 
power of distraint could only be exercised in respect- of an arrear which had 
accrued due within odq year. We are* of opinion, however, that that 
section should not be read limiting the powers given by Section 103 but 
as giving a further power to distrain property on the premises after notice 
given to the occupier. Under Section 103 it is the property of the defaul¬ 
ter only, that is, the person on whom notice has been served under 
Section 102, that can be distrained and sold. 
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The next contention had reference to the notice which an owner of 
property may give in order to entitle himself to remission of the house-tax. 
The tax is an annual one and the language of Section 51 of Act III of 1871 
appears to us to show that an annual notice was intended. 

The case stood over for the decision of a Division Bench (Chief 
Justice and Weir, J.) on the question whether the Municipal authorities 
can legally distrain the doors of a house of a defaulter under the first 
portion of Clause (l) of Section 103 of the Madras District Municipalities 
Act IV of 1884. The Division Bench have found this question in the 
negative (vide Queen-Empress v. Shaik Ibrahim (1)). We concur in the 
conclusion and in the reasons for the conclusion in that case, and 
we must accordingly allow this appeal, and reversing the decree of 
the District Court, we restore the decree of the District Munsif’s Court. 

Appellant will receive his costs in this Court and in the Lower Appel¬ 
late Court. 


14 M. 470 = 1 M L.J. 674. 

[470] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


SHANMUGAM ( Defendant ), Petitioner v. CHINNASAMI 
AND ANOTHER ( Plaintiffs ), Respondents.* 

[16th April, and 5th May, 1891.] 

Negotiable Instruments Act—Act XXVIof 1R81, Section 61 -Hundi-Presentment— 
Notice of dishonour—Indemnity bond. 

In a suit on an indemnity bond executed by way of collateral security by 
the maker of six hundies, it appeared that three of the hundies were paid and 
when three which were unpaid were presented to the maker, be did not at once 
insist upon want of notice of dishonour or on non-presentment as a ground of 
disoharge : 

Held , that since the defendant did not prove that the drawee had effects of 
his to meet the hundies on presentment, or that he had sustained damage by 
reason of the want of notice of dishonour, the plaintiff was entitled to a decree. 


PETITION under Section 25 of Act IX of 1887 praying the High Court 
to revise the decree of V. Srinivasacbarlu, Subordinate Judge of Kumba- 
konam, in small cause suit No. 811 of 1889. 

The facts appear sufficiently for the purposes of this report from 
the judgment of the High Court. 

The indemnity bond sued on was as follows:— 

“ Deed of indemnity executed on 10th of August 1886 to Chi. Chinna- 
sami Naidu Avargal, residing within the Tranquebar fort, of Mayavaram 
taluq, by Shunmugam Cbettiar, son of Kuttiappa Chettiar, residing in 
Tillaiyadi of the said taluk. That passengers may sail in the steamer 
called ‘ Taif ’ sailing from Tranquebar to Mauritius, through the Agency 
of Negapatam Mau. Ganapatia Pillai and Co., I this day drew 
hundies payable at sight for payment of the total sum of Us. 579-13-0, 
for this sum of Rupees five hundred and seventy-nine and annas thirteen 
being passage money for them*, (to wit) a hundi on A. Arumuga Chettiar 
of Mahebourg, Mauritius, for payment of Rs. 96-10-0 being the passage 
money of two passengers, Govinda Pillai and one Kuppumuttu Pillai. 

• Civil Revision Petition No. 173 of 1890. 

(1) 13 M. 518. 
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. . . As I have given [471] you, this day, hundies payable at 
4 sight, if money were not paid there; and if they come back here I shall 
4 pay interest at one per cent, per mensem, for the amount of the said 
4 hundi, Rs. 579-13-0, and pay the accrued interest, and principal, on 
“demand by the owner, paying the sum out of my own property.” 

The Subordinate Judge passed a decree as prayed and the plaintiff 
preferred this petition. 

Mr. K. Brown and R. Subramanya Ayyar, for petitioner. 

The decision in Moii Lai v. Moti Lai (1) is an authority for the pro¬ 
position that the law as to notice of dishonour comprised in the Negotiable 
Instruments Act, is applicable to hundis in the vernacular, and in the 
present case it cannot be said that such notice, if given at all, was given 
within a reasonable time. Moreover the same case shows that it lies on 
the plaintiff to establish that the want of such notice has not damnified 
the maker of the hundi. Again the plaintiff is not entitled to sue, unless 
he can prove presentation of the hundis within a reasonable time, see 
Mutty Loll v. Choqemull (2) and compare Nilkand Anantapa v. Menshi 
Apuraya (3) with regard to the want of notice of dishonour ; see also 
Pigue v. Golab Ram (4) and Byles on Bills, pp. 241, 292, and cases there 
cited. 

Pattabhirama Ayyar , for respondent. 


1891 

MAY 5. 

Appel¬ 

late 

OlVIL. 

14 M. 470 = 

1 M L J. 674. 


JUDGMENT. 



This is a revision petition filed under Section 25 of Act IX of 1887. 
The petitioner is defendant and the counter-petitioners are plaintiffs in 
small cause suit No. 811 of 1889 on the file of the Subordinate Judge of 
Kumbakonam. The suit was brought on a bond executed by defendant in 
plaintiffs’ favour in August 1886 for passage money due by certain emi¬ 
grants who then proceeded from Tranquebar to Mauritius by the plaintiffs 
steamer. The bond was given as a collateral security for six hundies, 
payable on demand, wbich the defendant drew on certain persons living at 
Mauritius in favour of the plaintiffs’ steamer agent. The plaintiffs case 
was that the hundies were presented for payment but not paid, and that, 
therefore, the amount of the bond became due by the defendant. The defend¬ 
ant contended that the hundies were not presented for payment; that 
he had no notice of their dishonour, and that he was not liable under the 
[472] bond. As regards tbe presentment of the hundies the Subordinate 
Judge found that though there was no direct evidence, it was presumable 
from the plaintiffs’ conduct, and the evidence of his witnesses that the 
hundies were presented for payment but dishonoured. As regards notice 
of dishonour, he held that no notice was given within a reasonable time. 
The hundies were drawn in August 1886 and returned to this country un¬ 
paid only in June 1889. Adverting to the delay the Subordinate Judge 
observed that when payment was demanded, defendant did not complain 
and that moreover, he had no evidence to show that he drew the hundies 
upon his debtors and that he sustained any damage by reason of the 
delay. In the result, he decreed the plaintiffs claim. 

It iB urged for the petitioner that the finding that the hundies were 
presented for payment is a mere surmise. But it is in evidence that six 
hundies were given, that three were paid, and that the others were not 
paid. Both the witnesses for plaintiffs deposed that when payment was 
demanded the defendant did not at once repudiate his liability on the 

(1) 6 A. 78. (2) 11 0. 844. (3) 10 B. 345. (6) 1 W.R. 75. 
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ground that he had had no notice of dishonour. The first witness stated 
that when he demauded payment the defendant took him to one Sunda- 
ram Pillai who promised to pay as soon as he heard of the dishonour. 
The second witness also deposed that payment was demanded on several 
occasions and that it was put off on some pretext or another. The 
fact that three out of six hundies given for the passage money were 
paid at Mauritius suggests to some extent the inference that all the 
six were presented, and we cannot say that there is no evidence at all as 
to presentment. Nor can we say that there is no evidence to show that 
want of notice of dishonour was at once insisted on as a ground of dis¬ 
charge. We observe, further, that the suit is brought on a deed of indemnity 
whereby the defendant undertook to pay in case the hundies, or any of 
them, were returned all unpaid to this country. It has been held that 
mere neglect to present for payment does not discharge one who guarantees 
payment of a bill or note unless it is shown that if it had been presented 
it would have been duly paid (see Byles ou Bills, 14th edition, 292). It 
is also found by the Subordinate Judge that the defendant has no evidence 
to show that he has been damnified in any way by want of notice of dis¬ 
honour. The action being one based on an indemnity bond it [«73] is 
clearly for the defendant to prove that he has sustained damage, especi¬ 
ally as the lace whether the drawee has had any effects of the drawer in 
his hands, and whether the latter has not been able to withdraw or other¬ 
wise utilize them by reason of plaintiff’s neglect is one peculiarly within 
his knowledge. 

As regards the objection that the claim is barred by limitation it is 
to be observed that under the terras of document A the debt became due 
only when the hundies were returned unpaid. We are also unable to 
hold that interest was not chargeable under the bond in default of pay¬ 
ment from date of its execution. 

Wo dismiss this petition with costs. 


14 M. 473. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Mayan ( Defendant No. 2 in S.A. No. 1104 of 1889 and Defendant 
in S.A. No. 1105 of 1889), Appellant v. CHATHAPPAN 
[Plaintiff), Respondent .* [17th and 30th April, 1891.] 

Act XXVll of i860 Section 5-Security bond- Suit by the heir of the deceased. 

On the issue to defendant No. 1 of a certificate under Act XXVII of 1860, 
defendant No. 2 executed to the District Court a security bond. The plaintiff, 
who had established his right to the monies collected under the certificate, now 
brought his suit on the security bond to recover the amount so collected : 

Held, that the plaintiff not having obtained an assignment of the indemnity 
bond from the District Court was not entitled to sue the surety. 

SECOND appeals against the decree of C. Gopalan Nayar, Sub¬ 
ordinate Judge of South Malabar, in appeal suits Nos. 54 and 55 of 1889, 
modifying the decrees of S. Subramanya Ayyar, District Munsif of 
Cannanore, in original suits Nos. 442 and 443 of 1887. 


* Second Appeals Nos. 1104 and 1105 of 1889. 
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The plaintiff’s karnavan Kunknn Menon died in 1882 and the present 1891 
first defendant, Paidel Nayar, claiming to be his [474] legal representative April 30, 
applied to the District Court of North Malabar under Act XXVII of ~ 
1860 for a certificate of heirship to collect outstanding debts due to his ^ 
estate to the extent of Rs. 17,000. This application was opposed by the LATE 
present plaintiff Chathapcan Nayar on the ground that Paidel Nayar was CIVIL, 
only a distant relation of Kunkan Menon and that he himself was his „ ~ 
nephew and legal representative. The District Court ordered the certificate 
to be issued to Paidel Nayar, but, on the plaintiff’s appeal to the High 
Court, it was ordered that such certificate should only be granted on 
Paidel Nayar’s furnishing security to the extent of Rs. 17,000 under Section 
5 of the Act. The present second defendant, Karuvanta Valappil Mayan, 
on 5th September 1883, executed a bond as Paidel Nayar’s surety, in the 
following terms :— 

“To 

The District Court of North Malabar. 

“ Security bond executed and presented by Karuvanta Valappil Chore 
Mayan of Punuat Deshom, Veliampra Amshom, Kottayam Taluk. 

In the matter of the application of Erota Parkum Manikoth Paidel 
Nayar, as per M. P. No. 251 of 1882 of this Court, and its appeal No. 190 
of 1882, praying for the issue to him of a certificate under Act XXVII of 
1860, authorising him to collect the outstandings due to Manikoth Kunkan 
Menon alias Kunkan Nayar who died in Mctom 1057 [April-May 1882] , 
the Appellate Court has recorded proceedings to the effect that such certi¬ 
ficate will be granted to Paidel Nayar on his furnishing security to the 
extent of Rs. 17,000. In accordance with the said proceedings. I stand 
surety to the amount of Rs. 17,000 and undertake to make good to any 
person adjudged by a Court of Justice to be the lawful heir of the deceased, 
any amount collected by the said petitioner, Erota Manikoth Paidel 
Nayar and any loss sustained by his want of diligence in collecting 
the same. The said Paidel Nayar will pay into Court any amount 
not exceeding Rs. 17,000 when required to do so by the Court. If 
he does not so pay, I hereby bind myself to pay that amount in 
caBh myself, and, as security for the same, I hereby hypothecate the 
following properties, the boundaries and measurements of[which are 
set out herein below and the jenm right over which I [475J acquired 
by purchase with my own private funds. If the amount be not 
paid as above, the properties herein below specified are to be sold 
as if in execution of decrees, without any suit, and making the said pro 
perties, myself and my heirs hereby liable for the satisfaction of the claim, I 
affix my signature to the security bond in the presence of witnesses whose 

names are written below. 

Dated 5th September 1883. 

Witnesses. 

1. Muttari Kunhi Kutti Nayar. 

2. Chowakaren Orkatary Moidin Kutti. 

The certificate was then issued to Paidel Nayar, and he collected 
debts to the extent of Rs. 1,092-3-3 payable to Kunkan Menon s estate. 

The plaintiff thereupon brought original suit No. 141 of 1884 on the file 
of the TeUicherry Munsif to recover that amount, and tbe ^ourt found 
that the plaintiff and not Paidel Nayar was Kunkan Menon’s legal repre¬ 
sentative and passed a decree as prayed. The defendants having failed 
to pay the amount of the decree the plaintiff filed original suit No. 443 of 
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1891 1887 on the file of the District Munsif of Canoanore to recover from the 

April 30. second defendant, Mayan, under the terms of bis security bond, a sum of 

Rs. 1,869-9-3 being the amount of principal, interest and costs decreed in 
APPEL- original suit No. 141 of 1884 on the fiie of the Tellicherry Munsif and the 
LATE costs awarded tc him on appeal and second appeal. Plaintiff also filed in 
CIVIL. the same Court on the same day original suit No. 442 of 1387 for recovery 

- from first defendant Paidel Nayar or from his surety second defendant 

14 M. 473. Mayan, of Rs. 2,499-12-5 on account of monies said to have been collect¬ 
ed by the first defendant aft6r the institution of original suit No. 141 of 
1884 on the file of the Tellicherry Munsif and also on account of debts 
said to have been time-barred and lost to the estate by his omission to 
collect them. 

The District Munsif passed a decree against defendant No. 1 for 
Rs. 1,861-15-6 and decreed further that on his default defendant No. 2 
should pay to the plaintiff that amount. The Subordinate Judge reduced 
the amount of the decree to Rs. 1,629-7-10, but otherwise confirmed the 
decree of the District Munsif. 

[476] Defendant No. 2 preferred this second appeal. 

Sankaran Nayar and Rym Nambiar , for appellant. 

Bashyam Ayyanqar , for respondent. 

JUDGMENT. 

The main question argued in this second appeal is whether the plaint¬ 
iff is entitled to maintain the suit against the second defendant, the surety. 
It is contended ou the one side that the bond executed under Section 5, Act 
XXVII of 1860, was executed in favour of the District Court of North 
Malabar and that plaintiff cannot sue the surety unless the Court assign 
that bond to him. On the other hand, it is argued that the second 
defendant undertook a liability to any person whom a competent Court 
declared to be the rightful heir of Kunkan Menon and that he was there¬ 
fore under an obligation to pay the plaintiff. The decision must depend 
upon the construction which we put upon Section 5. That section 
authorizes the Court to take security from the person to whom a certificate 
is granted (1) for rendering an account of debts collected, and (2) for the 
indemnity of persons who may be found to be entitled to monies received 
by the certificate holder and whose right to recover the same against 
the certificate bolder is not affected by the Act. On referring to 
the bond, we observe that it purports to be executed to the District 
Court of North Malabar and that the appellant undertook in default of 
payment by Paidel Nayar of any amount ordered by the Court up to and 
not exceeding Rs. 17,000 to pay the said sum in cash. As further 
security, he mortgaged certain properties specified in the bond. The 
natural construction to be put upon the section is that the surety enters 
into a contract with the District Judge for the time being to guarantee 
the rendering of an account and to indemnify to the extent of the sum 
mentioned therein. Although the bond was intended for the benefit 
of persons like the plaintiff there was no privity of contract between 
him and the executant and in the absence of any special provision in 
the act we must bold that the plaintiff was not entitled to maintain 
this suit without first obtaining an assignment of the bond from the 
District Court. No case has been cited on either side, but the language 
of Section 5 and the terms of the bond are inconsistent with the conten¬ 
tion of the respondent that the obligation was a statutory obligation 
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wbioh the plaintiff was entitled to enforce without referenoo to the Dis¬ 
trict Court. 

Under theso circumstances, we reverse the decrees of the [477] 
Lower Courts so far as the second defendant (appellant) is concerned and 
dismissed the suit as against him with costs throughout. 

For the same reasons S A. No. 1105 is decreed, and the decrees 
below are reversed and the suit dismissed with costs throughout. 


1891 

April 30. 

Appel¬ 

late 

Civil. 

14 H. 473. 


14 M. 477. 

APPELLATE CIVIL. 

Before Mr. Justice Muttuscimi Ayyar and Mr. Justice Handle!/. 


Kannu (Plaintiff), Appellant v. Natesa and another 
(Defendants), Respondents .* [8th May, 1891.] 

Mortgage—Suit for arrears of interest and sale—Suit before principal sum became due. 

A suit for arrears of interest acoruod due on a mortgage and for the sale of the 
property comprised therein was brought before the date fixed for the repayment 
of the principal. The mortgage provided that, on default of payment of interest 
on the due date, interest should be chargeable on the arrear, and also that interest 
at an enhanced rate should be chargeable on the principal: 

Held , that the plaintiff was not entitled to sui for the arrears of interest or to 
bring the mortgage premises to sale before the principal became due. 

[R„ 15 O.P.L.R. 78 (79).] 

Second appeal against the decree of T. Rama9ami Ayyangar, Subor¬ 
dinate Judge of Negapatam, in appeal suit No. 843 of 1889, confirming the 
decree of S. Dorasami Ayyangar, District Munsif of Valangiman, in 
original suit No. 80 of 1889. 

Suit upon a hypothecation bond executed to the plaintiff and dated 
2nd July 1886 to secure a principal sum of Rs. 2,005-8-0, whereby it was 
provided that interest at the rate of 8 per cent, per annum should be 
paid on 2nd July of each year and that in default interest at 9 per cent, 
should be paid on account of such interest and also the rate of interest on 
the principal be enhanced to 9 per cent, and that the principal amount 
should be paid on 2nd July 1890. Arrears of interest having accrued due, 
the plaintiff now sued to recover that amount and prayed that the property 
be sold. 

[478] The District Munsif dismissed the suit, holding that it was 
premature, and his decree was affirmed on appeal by the Subordinate 
Judge. 

The plaintiff preferred this second appeal. 

Parthasaradhi Ayyangar , for appellant. 

Respondents were not represented. 

JUDGMENT. 

The mortgage document provides that, in default of payment of the 
interest at 8 per cent, on the dates fixed for payment, interost at 9 per 
cent, shall be charged on the interest in arrears bill payment and also the 
interest on the principal shall be raised from 8 per cent, to 9 per cent. 
This clearly shows that the true intention of the parties was to postpone 
the sale of bbe mortgaged property till the principal become* due and to 


Second Appeal No. 937 of 1890. 
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1891 give the mortgagee on default of payment of interest only a right to the 
May 8. enhanced rate of interest on principal and on the arrears of interest. We 

- agree with the Lower Courts that ulaintiff cannot bring the mortgaged 

APPEL- property to sale for arrears of m erest until the principal is due, and we 
LATE think moreover that plaintiff is preclude 1 by the terms of the document 
ClVIL. from suing for the interest before the principal is due and must content 

-himself with the compensation which the mortgage document gives him 

14 M. 477. f or fche default in payment of interest. 

The second appeal fails and is dismissed. 


14 M. 478. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice, 

and Mr. Justice Parker. 

Raman {Plaintiff), Appellant v. Muppil Nayar and others 
(Defendants ), Respondents .* [20th March, 1891.] 

Civil Procedure Code, Section 244— Execution of decree—Assignee of decree—Regular 
suit. 

The assignee of a decree applied for execution ; his application was dismissed 
aud he was nevor brought on to the record as decree-holder. He now sued for 
[479] the cancellation of the order refusing execution and for a declaration of his 
right to execution : 

Held, that the suit was not prooludod by Civil Procedure Code, Section 244. 
[R., 16 A. 483 (491); 26 M. 264 (265) ; 3 O.C. 32 (34).] 

SECOND appeal against the decree of L. Moore, District Judge of 
South Malabar, in appeal suit No. 543 of 1889, confirming the decree of 
P. J. Itteyerah, District Munsif of Kutnad, in original suit No. 557 of 

1888. 

Defendant No. 3 having obtained a decree against defendants Nos. 1 
and 2, in original suit No. 247 of 1835, on the file of the District Munsif 
of Kutnad, for the recovery of certain properties assigned the decree to the 
plaintiff. The plaintiff applied for leave to execute the decree, but his 
application was rejected and he was never brought on to the record as 
decree-holder. He now sued to set aside the order by which execution was 
refused to him and prayed for a declaration of his right to execute the 
decree. The defendants pleaded that the suit was precluded by Civil 
Procedure Code, Section 244, and that the decree had beeo already 
satisfied. The District Munsif held that the first of these pleas was un¬ 
sustainable, but decided in favour of the defendants on the second and 
dismissed the suit. On appeal the District Judge affirmed the decree of 
the District Munsif on the sole ground that the remedy of the plaintiff was 
by appeal and not by suit under Civil Procedure Code, Section 244. 

The plaintiff preferred this second appeal. 

Raman Menon, for appellant. 

Govinda Menon, for respondents. 

JUDGMENT. 

As the plaintiff has never been brought on the record as decree holder 
in suit No. 247 of 1885, it is clear that the provisions of Section 244 of the 

• Second Appeal No. 845 of 1890. 
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Oode of Civil Procedure cannot apply to him, Halodhar Shaha v. Haro- 
gobind Dan Koiburto (1). There was no appeal against the order re¬ 
fusing him leave to execute if he had not been brought on the record as 
transferee plaintiff, Sambasiva v. Srinivasa (2). 

The decree of the District Judge must be reversed and the appeal 
remanded to be heard on the merits. The appellant is entitled to the 
costs of this appeal, and the costs in the Lower Appellate Court will 
abide and follow the result. 


14 M. 480. 

[480] APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins, Kt., Chief Justice . 

Reference under Court Fees Act, S. oA 

[5th September, 1891.] 

Court Fees Act—Act VI l of 1870, Section 7 —Suit on a mortgage —Institution fee. 

In a suit for the redemption of a kinom the institution fee must be computed 

on the kanom debt as it origioally stood. 

[R., 29 M. 367 (369) = 16 M.L.J. 287; 22 T.L.R. 268; 23 T.L.R. 123.] 

CASE referred for the orders of the High Court under Section 5 of 
Act VII of 1870, by H. W. Foster, Registrar of the High Court, Appel¬ 
late Side, Madras. 

The case was stated as follows : 

“ A difference has arisen between the officer whose duty it is to see 
“ that the stamp duty payable on second appeals under the Court Fees 
“ Act is paid, and the pleader by whom the second appeal (S.R. No. 14509 
“ of 1890) has been presented as to the amount of the fee payable on the 
“ said appeal, and as the question appears to be one of general importance, 
“ this reference is made to the Chief Justice, under the provisions of Sec- 
“ tion 5 of the Court Fees Act. 

“ The second appeal under notice arises out of a suit to redeem a 
'* kanom of Rs. 150 and to recover from the mortgagee arrears of rent (or 
“porapad), amounting to Rs. 73-3-4, due on the kanom property. If the 
11 3uit were merely to redeem the kanom the fee payable on the appeal 
“ would be Rs. 11-4-0, calculated in conformity with the provisions of Sec¬ 
tion 7, Sub-Section IX, ‘ according to the principal money expressed to 
"be secured by the instrument of mortgage, on Rs. 150. In addition to 
" this fee, however, the apoellant has been asked to pay a further fee of 
“Rs. 5-10-0, chargeable on Rs. 73-3 4, the arrears of rent which forms 
“ part of his claim. The whole fee thus demanded is Rs. 16-14-0. 

“ The appellant, however, contends that against the principal amount 
secured by the mortgage he is entitled to set off the arrears of rent due 
“ to him, and that he is liable to pay [481] stamp duty only of Rs. 6 on 
“ Rs. 76-12-8, the difference of the two sums. 

“ The question for decision is thorefore as follows :—In a suit to 
“ redeem a mortgage aod to recover arrears of rent due by the mortgagee to 
‘‘ the mortgagor on account of the mortgaged property, should the Court-fee 
'* to be levied be calculated according to the sum of the principal amount of 

• Referred Case No. 28 of 1891. 

(1) 12 O. 106. (2) 12 M. 511, 
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1891 1 the mortgage and arrears of rent, or according to the difference of those 

8ep. 5. “ two items ? 

- 1 As authority for his contention, the appellant cite3 the decision of this 

Appel- “ Court in C. R. P. No. 387 of 1889. In that case the Court (Muttusami 
LATE “ Ayyar and Weir. JJ.). taking the same view as the Subordinate Judge of 

CIVIL. " Paighat and the District Judge of South Malabar, ruled that for the 

- " purposes of jurisdiction the valuation of a suit to redeem a mortgage 

14 M. 480. ‘ when rent on the property is due to the mortgagor is to be determined 

“ by the difference of the two items. The grounds given for the decision 
" are that if arrears of rent are allowed to accumulate the matter becomes 
“ one of account between the mortgagor and the mortgagee. 

“ lb does not follow that the rule which is applicable in questions of 
(pecuniary) jurisdiction governs the question of stamp duty. This is 
“ what the appellant urges. But though this Court held in Zamorin of 

“ Calicut v. Narayana (1) that the rule under which a suit is valued for the 

“ purpose of Court-fees is applicable to determine the Court having jurisdic¬ 
tion over the suit, it does not follow that the converse proposition is true. 
“ The jurisdiction of Courts under the CivilCourts Act III of 1873 depends 
*' upon the 4 value of the subject-matter ’ in suit, and the ordinary rule of 
“ the Court Fees Act is to levy duty according to such value or the value 
" of the relief sought, which is the sama thing. But the case of a suit to 
44 redeem a mortgage is an exception to this rule. 

“The value of the relief sought in a suit to red3em a mortgage is 
“ either the value of the mortgaged property, or the value less the sum 
“ payable for redemption, but the stamp duty is payable on neither of 
“ these sums but on the ‘ principal amount expressed to be secure 1 ’ which 
44 amount may vary inde-[482]pendently of the value of the relief sought, 
“ that is to say, the ordinary rule of valuation is departed from, and for 
“convenience sake a purely arbitrary standard of valuation is adopted in 
“ this particular case. Stamp duty is levied nob on the value of the relief 
“ claimed, but on a quite different, though more easily, ascertainable sum. 

“ If this be admitted, it becomes clear that the appellant's argument is 
“ based upon a misconception. He contends that as stamp duty, which is 
“ ordinarily chargeable on the value of the relief claimed, is in this case 
“ charged on the principal money he has to pay to redeem ; the principal 
“ money must be regarded as the relief he claims, and because this princi- 
“ pal money is liable to reduction on account of other monies due to him, he 
“ is entitled to a corresponding abatement of stamp duty. It is plain that 
“ the sum he has to pay is not the relief he seeks, though it is on that sum 
“ that he pays stamp duty. Tne relief for which he asks is the recovery of 
“ the land, and the payment to him of arrears of rent in addition would be 
“ a further relief for which further stamp duty should ba paid, nobwith- 
“ standing that on the main relief asked for stamp duty is not calculated 
“ in the ordinary manner. 

“ The position which the appellant takes up would result in this 
“ anomaly that the longer he were to allow rent to accumulate the less 
“ he would have to pav on a suit to recover his land, and if the rent exaot- 
“ ly equalled the mortgage sum, he could file his suit without payment of 
“ duty. ■ Indeed in another appeal (S.R. No. 13463 of 1890) similar to the 
“ oneL under reference, the arrears of rent claimed actually exceeds the 
44 mortgage sum, and the appellant still claims to pay on the difference 



(1) 5 M. 284. 
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4( . In the two oases (S.R. Nos. 13163 and 13738 of 1890) when this 

question of stamp duty was raised by the appellant, Mr. Justice Shep¬ 
hard, sitting in the Admission Court, made an order that the lower 
rate of duty for which the appsllant contends was sufficient, but as the 
question was not referred by the taxing officer under Section 5 of the 
Court Fees Act, and the taxing officer was not present in Court when 
the order was made, I apprehend that this question is still an open 

‘41 it 

one. 

[483] On the above reference the Chief Justice delivered the following 


JUDGMENT. 


The question referred to me by the Registrar is whether in a suit for 
the redemption of a kanom, institution fee ought to be paid on the kanom 
debt as it originally stood, or on so much of it as was actually due at the 
date of the suit after setting off against it arrears of rent. The answer 
must depend on the construction of sub-Section ix, Section 7 of the Court 
Fees Act. The sub-Section is in these terms— 

“ ix.—In suits against a mortgagee for the recovery of the property 
“mortgaged, and in suits by a mortgagee to foreclose the mortgage, or 
“ where the mortgage is made by conditional sale, to have the sale declar- 
* l ed absolute— 

“according to the principal money expressed to be secured by the 
41 instrument of mortgage.” 

The language of the sub-Section is clear and unambiguous, and' accor¬ 
ding to it institution fee is payable on the principal mouey expressed to 
be secured by the instrument of mortgage. The intention it suggests is 
to make the principal money so secured the criterion of the value 
of a suit for redemption. It may be that the legislature did so provide 
because the amount actually due by the mortgagor to the mortgagee must 
be a matter of account to be taken in the suit and therefore uncertain at 
the date of its institution. It is then urged that the original debt may 
have been considerably reduced by payments made prior to the institution 
of the suit, and that it is not reasonable to compel the plaintiff to pay 
institution fee on so much of the debt as has been extinguished by 
payment. 

The Court Fees Act is a fiscal enactment, and when the words are 
plain, the Courts must give effect to them and are not at liberty to vary 
the construction with reference to any real or supposed hardship. A 
similar reference was made to the learned Chief Justice of the High Court 
at Allahabad in Pirbku Narain Singh v. Sita Ram (lj and in that case 
the plaint alleged that the mortgage had been wholly satisfied by payment. 
The learned Chief Justice held that so far as the Court-fee on the plaint 
was concerned, it was immaterial whether the mortgage had in fact 
[484] been satisfied or whether redemption could only be had on pay¬ 
ment of Rs. 2, 15,446-15-0. He observed further that, when the relief 
claimed is a decree for redemption, it is a relief which it is impossible to 
Value, and Section 7, sub-Section ix, must be applied. I am therefore of 
opinion that the institution fee must be computed on the kanom ‘debt as 
it originally stood. 
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14 M. 484 = 1 M.L J. 741 = 1 Weir. 109. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Wilkinson. 


Queen-Empress v . Appayw* [7ch and 15th October, 1891.1 

1 MX j' 741 Pwal Code-Act XLV of i860. Sections 43. 177—“ Legally bound ” 

«=lWeirl09. Oq 22 nd November 1890 the accused, who was a Deputy Tahsildar, submit¬ 

ted to his official superior a false ‘ nil ” return of lands in his enjoyment, and 
also on 5th December 1890 made a false statement to the same effect in a re¬ 
venue enquiry before the Principal Assistant Collector. He was convicted of an 
offence under Penal Code. Section 177. ^ 

' Held, that the conviction was wrong. Virasami Mulali v. The Queen (4 M. 
144) dissented from. 

[F., I Weir 105 ; R., 33 C. 3G8=12Cr. L.J. 411 = 11 Ind. Cas. 595; 1 Weir. 467 (468).] 

Appeal against the sentence of H. G. Joseph, Acting Sessions Judge 

of Ganjam, in Sessions Case No. 1G of 1891. 

The Acting Advocate-General (Hon. Mr. We.dderburn), for accused. 

I do not dispute the fact that the accused who was a Deputy 
Tahsildar stated in reply loan official question he had no lands in Durg- 
hasi which is untrue. He has been convicted under Section 177, which is 
to be read with Section 43 as to the meaning of word “ illegal.” My 
contention is that it is not “ an offence” to furnish such a nil return : it 
is not prohibited by law ; so the only question is whether the act comes 
under the third head in the Section 43, viz., whether it would furnish 

ground for a civil action. , 

[Collins, C.J.—Could a Collector sue the Tahsildar ?J 

No. What would be the damage ? 

[485] Moreover the prosecution has not proved that he was legally 
bound to furnish a return. They do not file the order infringed. There is 
no proof that it was the duty of the accused to obey the order or that he 
knew about it. No other High Court applies the section to cases of 

departmental orders. + 

[Wilkinson. J.—But there is the authority of proceedings, dated 

21sb December 1871 (1)] • _ 

In that case the duty was proved ; however the case was not argued 

and merely followed the previous case. Virasami Mudali v. The Queen (2) 
was a case of wrong entry in a diary kept in pursuance of a depart¬ 
mental order which the accused was bound to obey. But I contend that 
a ruling that any breach of service amounts to an offence is too wide. 

Want of proof of duty was hold fatal in the next case. See Weir’s 
Criminal Rulings, p. 66; the Court would not assume village officers as 
such are bound in the manner there contended for. 

The order is not proved here; and Evidence Act, Section 22, bars an 
admission of contents of documents. The only order filed related to 
information to be furnished at a date later than that to which the present 
charge relates. The prosecution ha9 nob shown it would be the ground 
of a civil action if the relation was contractual, but the contract is not 
proved or its terms ; nor is it a tort. Under Section 73 of Contract Act, 

• Criminal Appeal No* 2G1 of 1891. 

(1) 6 M.H.C.R. App. 48. u ■.:> (2 > 4 M ' 144 ’ 
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no one can get nominal damages by waiving the contract and suing on 1891 
the tort. Oot. 15. 

[COLLINS, C.J.—Is there any evidence that tiie accused was told it - 

was his duty to answer these quest-ious ?] Appel- 

The order says it is to be communicated to the Assistant Collector, LATE 
(fee., but the communication not proved. Criminal. 


Marzetti v. Williams (1) and other cases where nominal damages are — 
given rest much upon a sort of legal fiction, Broom's Common law, p. 88, 14 M. 484 = 
and they do not accord with the rule in Contract Act, Section 73. Mere 1 M.L.J. 744 
breach of duty by a servant will not enable the master to sue unless damage = 1 Weir 10ft. 
proved. 

See also Criminal Revision Petitions, Nos. 377, 3G1 of 1891. 

[COLLINS, C.J.—But there the information was true though it con¬ 
tained asuggestio falsi.] 

[486] The Government Pleader and Public Prosecutor (Mr. Powell) for 
the Crown. 

The case is concluded by authority, see especially Virasami Mudali v. 

The Queen (2) following the other case3. 

[WILKINSON, J.—Do you sav we are bound if the Judges did not 
consider the meaning of the words “ legally hound.”] 

They considered whether he was bound to obey the order, it must be 
taken to be a legal obligation which was contemplated, as to the earlier 
cases. 

[Collins, C.J.—Entertaining great respect for the Judges that 
decided them if I see that they were not only not argued, but that the 
present point was not present to the Judges’ minds I shall not consider 
myself bound by their ruling in a criminal case. 

WILKINSON, J.—They go to the length of reading the words “ depart¬ 
mental order” into Section 177 and make an infringement of it punishable 
with two years’ imprisonment. Do you rely on the latter part of 
Section 43 ?] 

I admit that a civil action will Dot lie. But if the Deputy Tahsildar 
was not legally bound to furnish the information, when can he be legally 
bound to give information ? 

[Collins, C.J.—Was the order put on the record ?] 

The Board’s Proceedings prove themselves like the Gazette. The 
order is published in Macleane’s Standing Orders as order 248. 

[Collins, C.J.—That 9eema to have been superseded by the new 
order.] 

JUDGMENT. 

The appellant, a Deputy Tahsildar named Dwarapu Chinna Appayya 
Naidu, was convicted under Section 177 of the Indian Penal Code by the 
Acting Sessions Judge of Ganjam. 

The Acting Advocate-General appeared for the appellant and the 
Government Pleader in support of the conviction. 

The facta are admitted. On the 22nd November 1890, the appellant 
submitted to his official superior a false "nil” return of lands in his 
enjoyment, and also on the 5th December 1890 made a false statement to 
the same effect in a revenue inquiry before the Principal Assistant 
Collector. It was argued by the counsel for the appellant that no 
oriminal offence had been [487] committed, that appellant was 
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1891 not legally bound to furnish the information required of him within 
Oct. 15. the definition of “ legally bound” in Section 43 of the Indian Penal Code, 
— and further that no order of the Revenue Board directing officers of the 
Appel- status of appellant to furnish such returns has been legally proved to 
LATE exist. It is also contended that the cases upon this section decided by 
Criminal fche High Courfc aud re P orted in Weir’s Criminal Rulings, pages 64, 65 and 

- 66, are wrong. . . 

14 M. 484= The Government Pleader admits that no civil suit would lie against 

1 M.L.J. 741 the appellant for his act (Section 43), and he is unable to point out any 

=1 Weir 109. section that makes such an act per se an offence, or any law, by which 

such act is prohibited, but relies on the cases reported in Weir’s Criminal 

Rulings and contends that the Court is bound by those decisions. It is 

also admitted that the only orders of the Board of Revenue, which were 

put in, were orders dated 27th January 1890, which directed that certain 

returns should be made on loth January 1891. 

The main question which we have to decide is whether the appellant 
has been guilty of a criminal offence or is merely guilty of breach of de¬ 
partmental ruies. It is clear that for a long series of years this High 
Court has held that Section 177 applies to cases not to be distinguished 
from that of the appellant. In 1862, in High Court Proceedings, 20th 
November, the Court considered that the terms of Section 177 were un¬ 
restricted and that they therefore embraced every case in which a subor¬ 
dinate officer may seek to impose false information upon his superior. 
This decision is not reported in the Madras Reports, and we think for a 
very good reason, as if the terms of Section 177 are really unrestricted, any 
falsehood which a subordinate officer may (ell his superior would be a cri¬ 
minal offence. In Proceedings, dated 21st December 1871,(1;, the Court, 
"upon readiog a letter from the Sessions Judge of Salem,” ruled that the 
defendants were public servants and part of the duties they undertook was 
to make true leturns to their official superior. To make false returns 
was therefore an offence” under Section 177. It is not certain whether 
these decisions were delivered in Court, and no one appeared to argue the 

case for the party accused. ^ 

[488] The third and most impoitant case is Virasami Mndali v. me 
Queen (2) before Kindersley and Muttusami Aiyar, JJ. This case was 
apparently argued by an Advocate for the accused, although the points of 
his argument are not given, and the Court said that, following the 
Proceedings of the 20th November 1862 and 21st December 1871, we 
hold that°the accused was iegally bound to furnish information to his 
superior officer on the subject on which he furnished false information 
and that the offence was punishable under Section 177. ’ The same point 
was also decided in the same way in High Court Proceedings, No. 2o99 


of 1877. , _ . , 

With the very greatest respect to the learned Judges who gave 

these decisions, we are constrained to differ from them. It is a remark¬ 
able fact that no reference is made in any one of these cases to the 
definition given in Section 43 of the words "legally bound,” and we are 
therefore of opinion that the present point has never been deeded. 
Section 43 defines the word " illegal” as follows The word il egal 
is applicable to everything which is an offence (see Section 40 of the 
Indian Penal Code), or which is prohibited by law, or which furnishes 
ground for a civil action, and a person is said to be legally bound 


(1) 6 M.H.C.R. App. 48. 


(2) 4 M. 144. 
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to do’ whatever it is illegal in him to omit.” Now was it “ illegal” as 
defined by Section 43 for the appellant to furnish a false return ? It is no 
offenoe, it is not prohibited by liw, and it furnishes no ground for a oivil 
action. Take for instance this oase. An official is bound by the rules of 
his superior to be at his office at 10 o’clock a.m. and to enter his 
name in a book kept for that puroose ; he falsely enters his arrival at 
10 when he in fact arrived at 11 o’clock ; can it be said that he has 
committed an offence ? and yet if we are to accept the High Court 
Proceedings, November 1862, as correct, the above act would be an 
offence as it i9 said the terms of Section 177 are “ unrestricted.” In the 
Proceedings, 1871, the Court thought the question to be—does Section 
177 apply to a duty arising out of a contract of service, and because the 
defendants in that case were guilty of a breach of duty, therefore they 
were, it was held, guilty of an offence; and in Virasami Mudali v. The 
Queen (l) the Judgesground their decision on the fact thatbecause there was 
[489] a departmental order which the defendants were bound to obey, a 
breach of that departmental order was a criminal offence. We are of opinion 
that the sending in the false ” nil ” return and the appellant’s subsequent 
falsehood that he held no land doe? not bring tbe appellant within the 
provisions of Section 177 of the Indian Penal Code and was not a case 
contemplated by the Cade ; lie was doubtless guilty of breach of a depart¬ 
mental order, but we consider he was not legally bound to furnish such 
information within tbe definition given in Section 43 of the Indian Penal 
Code. 

We are also of opinion that there was no evidence before the Court 
that the appellant was bound to furnish the information found to be false, 
the Board of Revenue Proceedings (with the exception of those already 
alluded to which do not affect this case) not having been put in—see 
High Court Proceedings, 213 of 1880 (2). 

We set aside the conviction aod sentence and direct the appellant to 
be acquitted. 


14 M. 489. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar [Officioliny Chief Justice) 

and Mr. Justice Shephard. 


PARAMESWARAN ( Plaintiff ), Appellant o. Shangaran 
(Defendant No. 1), Respondent .* [16th July, 1891.] 

Practice—Non joinder—Malabar law—Suit oy one oj two co-uralers. 

In a suit by one of two co-uralers of a Malabar devasom to recover land, the 
property of the devasom. the other uralan being joined as defendaot. there was 
no evidence that the la'ter had repudiated the right of the plaiutiff to sue in 
conjunction with himself, and it appeared that he had not been consulted as to 
the institution of the suit : 

Held, that the suit was bid for non-joinder of the co-uralan as plaintiff. 

[N.F., 18 M.L J. 495 (496) =4 M.L.T. 194 ; F., 23 M. 82 184) ; 9 M.L.J. 312 ; R., 2» 
M. 29 (34); 34 M. 406 (413) =7 Ind. Cas. 422 = 20 951 (958) = 8 M.L.T. 

208 ; 68 P.L.R. 1901J 


• Second Appeal No. 638 of 1890. 

(1) 4 M. 144. (2) 2 Weir’s Cri. Rul. 66. 
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SECOND appeal against the decree of L. Moore, District Judge of 
South Malabar, in appeal suit No. 722 of 1889, reversing the [490] decree 
of V. Kama Sastri, District Munsif of Palghat, in original suit No. 19 of 
1889. 

Suit to recover property of a devasom with arrears of rent. 

The plaintiff and defendant No. 1 were co-uralers of a Malabar 
devasom. The other defendants were in possession of the land in question 
under a demise of 9th September 1878. There was no evidence that the 
first defendant had repudiated the authority of the plaintiff to sue in con¬ 
junction with himself, and it was admitted that the plaintiff bad not called 
upon defendant No. 1 to join him, or consulted him as to the advisability 
of suing. The District Munsif passed a decree for the surrender of the 
property in suit to the plaintiff and defendant No.l. 

This decree, however, was reversed by the District Judge who held 
on the authority of Unni Nambiar v. Nilakandan Bhattathiripad (i)that 
the suit was bad for non-joinder of defendant No. 1 as plaintiff. 

Plaintiff preferred this second appeal. 

Sankaran Nayar , for appellant. 

Sankara Menon , for respondent. 


JUDGMENT. 

It having been alleged in the plaint that defendant No. 1 refused to 
join the plaintiff in the suit, and that allegation having been traversed in 
the written statement, an issue on that point ought to have been joined 
and the plaintiff should have been required to prove his allegation. The 
defect was, as clearly appears from the order of remand, intended to be 
cuied by the District Judge by remitting for trial the issue whether the 
plaintiff is entitled to sue. The District Munsif, however, does not seem 
to have understood the object with which the issue was directed. But it 
was admitted hefore the Judge that there was no discussion between the 
plaintiff and defendant No. 1 as to whether it was advisable to institute 
the suit aod whether defendant No. 1 was prepared to join. 

As co-uralan he was entitled to be consulted and to be joined as a 
plaintiff. It is now argued that in the circumstances of the case defend¬ 
ant No. 1 was not entitled to bo consulted, as he had all along asserted 
an exclusive right to sue, reiving on the razee in the previous suit. There 
is no evidence to show that defendant No. 1 had at any time repudiated 
the plaintiff’s [491] authority to sue in conjunction with himself. It 
must he observed that the suit was merely a suit in ejectment and that 
there was no prayer for the setting aside of the razee. We cannot say, 
therefore, the District Judge was wroDg in dismissing the suit on the 
ground that the first defendant was not joined as plaintiff and was not 
consulted beforehand. 

We must dismiss the appeal with costs. 


(1) 4 M. 141. 
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Before Mr. Justice Muttusami Ayi/ar and Mr. Justice Parker. 

KUNHI Umah (Plaintiff) Appellant v. Amed AND ANOTHER' 

(Defendants Nos. 1 and 2*, Respondents.) ■ 

[29th April and 4bh May, 1891.] 

Transfer of Property Act—Act IV of 1882, Section 52 —“Lis pendens .” 
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Of the three owners of certain properties, two executed a mortgage of their 
interest in December 1872. In 1879 a creditor of the three obtained a mopey- 
deoree against them, aud, in execution, attached, inter alia, the properties 
subject to the mortgage In July 1880 the mortgagee intervened in execution, 
and an order having been made directing that the property be sold subject to his 
mortgage lien, filed a suit upon his mortgage. The property was bropght to sale 
in execution of the rnouey-decree in November 1880, and t»lie defendant became 
the purchaser. Tde mortgagee obtained a decree in the following February, arid 
the mortgaged property was sold in execution in March 1884 and was purchased 
by one who assigned his interest to the p'aintiS : 

Held, that the defendant’s purchtse was subject to the doctrine of lis pendens. 

[F., 26 M. 230 (236) = 12 M.L J. 368; R., 17 C.W.N. 871 (872) = 17 Ind.Cas. 432 ] 


Second appeal agaiust the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar at Calicut, in appeal suit No. 325 of 1889, 
confirming the decree of T. V. Auaotan Nayar, District Munsif of Calicut, 

in original suit No. 99 of 1888. , ' 

Suit to recover possession of two-thirds of a certain paramba. The 
paramba originally belonged as joint property to defendant No. 2, 
together with his brother and uncle, who mortgaged their twq-thirds 
interest in it and certain other property on the 28th December 1871 under 
Exhibit B. All the land to which Exhibit [492] B related was attached 
in execution of a money-decree obtained against the three owners m 

original suit No. 472 of 1879 on the file of the District Munsif s Court at 
Calicut. The mortgagee, on the 1st July 1880, put in a claim asserting 
his mortgage lien and an order was made directing that the property be 
solid subject to his encumbrance. Subsequently, and in the same xnontb 
he filed a suit on tho footing of Exhibit B, viz., original suit No. 5db of 
1880 on the file of the same Court. The property was brought to sale in 
execution of the money-decree on the 9th November 1880 and defendant 
No. 1 became the purchaser. The mortgagee, on the 11th February 
1881, obtained a decree in his suit upon the mortgage, and the mortgaged 
property, viz., the two-thirds share of the judgment-debtors was brought 
to sale in execution on the 11th March 1884. The purchaser at that sale 
subsequently assigned his interest to the plaintiff, who brought this suit 
to recover the property as above. The District Munsif held that the 
plaintiff was not entitled to recover, his purchase having been subsequent 
in date to that of defendant No. 1. He accordingly dismissed the suit. 
The Subordinate Judge on apDeal affirmed his decree, holding that, since 
the mortgagee had filed his suit after the order for sale in execution of 
the money-decree had been made, he should have joined the holder of 
the money-decree as a defendant, because the equity of redemption etui 
remained available to the unsecured creditors of the judgment-debtors, 
and an opportunity ought to have been given to them to redeem bis 
emouinbranoe. 


• Second Appeal No. 1174 of 1890. 
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The plaintiff preferred this second appeal. 
Sankaran Nayar , for appellant. 

Sundara Ayyar , for respondents. 

JUDGMENT. 


Both the Courts below are in error in holding that the first defend¬ 
ant’s purchase is not governed by the doctrine of lis pendens. It was held 
11M. 491 = in Raj Kishen Mookerjee v. Radha Madhub Holdar(l), that a purchaser 
V.L.J. 476. under an execution was bound by lis pendens , and the same opinion was 

expressed by this Court in Manual Fruval v. Sanagapalli Latchmi¬ 
devamma (2), in which the plaintiff made his purchase at an execution sale 
held by a District Munsif. The result is that the first defendant must be 
treated as if he were a party to the plaintiff’s suit and [493] bound by 
the decree and the execution proceeding therein. But it is urged that 
prior to the date of the plaintiff’s suit there was an attachment made by 
the first defendant, that a claim was preferred by the plaintiff, and that 
the property under attachment was thereupon ordered to be sold subject 
to the mortgage. These proceedings created only a power in the judg¬ 
ment-creditor in original suit No. 472 of 1879 to bring the mortgagor’s 
equity of redemption to sale, and the judgment-creditor had, as was held 
by Mr. Justice Wilson in Soobhul Chunder Paul v. Nitye-Churn By sack (3) 
no right to redeem as a subsequent incumbrancer. It was by the subse¬ 
quent purchase that such right was created and the purchase was subject 
to the doctrine of lis pendens. The first defendant ought to have paid the 
amount under the mortgage decree and prevented the sale in execution in 
the same way in which the mortgagors might have done. It is no doubt 
true that the purchaser had reference to the order that the property 
might be sold subject to the prior mortgage, but the order did not 
create a right to redeem which came into existence only after the 
purchase. The fact that the mortgagee knew of the order makes no 
difference, as he only sought to enforce his mortgage which he was legally 
entitled to do and no notice of the suit was necessary to the first 
defendant who is sought to be affected by lis pendens—Manual Fruval 
v. Sanagapalli Latchmidevamma (2). We may obseive that in the case of 
Manual Fruval v. Sanagapalli Latchmidevamma (2) there was also an 
attachment and the dectrine of lis pendens was nevertheless held applica¬ 
ble. 

The decrees of the Courts below are, therefore, set aside and the 
plaintiff’s claim is decreed with costs throughout. The mesne profits 
claimed will be ascertained in execution and awarded to the plaintiff. 


(ll 21 W. R. 349. (2) 7 M. H. C. R. 104. 

(3) 6 C- 663 = 7 C. L. R. 201 = 5 Ind. Jur. 472. 
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Before Mr. Justice Muttusami Ayyar, Officiating (Chief Justice), 

and Mr. Justice Shephaid. 

KUNHI Mannan (Defendant No. 5), Appellant , v. 

Chali Vaduvath and OTHERS ( Plaintiffs ), Respondents.* 

[16th July, 1891.] 
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Malabar law—Court sale—Decree on a mortgage to secure two debts—One debt [only 
binding on tarwad. 

In a suit by members of a Malabar tarwad to set aside a sale iu execution of a 
deoree, passed on a mortgage which had been executed by their karnavan and 
senior anandravans in consolidation of two prior mortgages executed, respectively, 
to seoure two debts, it appeared that one of these debts was binding and the 
other not binding on the tarwad : 

Held, that the Cdurc should declare the plaintiSs entitled to the property sold 
notwithstanding the sale, but subject to the charge created to secure the binding 
debt. 


SECOND anpeal against the decree of C. Gopalan Nayar, Subordi¬ 
nate Judge of North Malabar, in appeal suit No. 509 of 1889, confirming 
the decree of A. Venkataramana Pai, District Munsif of Tellicherry, in 
original suit No. 252 of 1888. 

Suit by certain members of a Malabar tarwad against their karnavan 
and three other members of the tarwad and a person who had obtained a 
decree against the last-named members of the tarwad, in execution of 
which he had brought to sale and purchased property belonging to the 
tarwad for a declaration that this sale wa3 Dot binding on the tarwad. 

The decree in question was passed upon a mortgage executed by the 
Karnavan and two senior anandravans in consolidation of two mortgages, 
one of which (filed in this suit as Exhibit IJ was executed to secure a debt 
which was now found to have been contracted for tarwad purposes, and 
the other of which (filed in this suit as Exhibit V), was executed to secure 
a debt which was now found to have been contracted under no circum¬ 
stances of justifying necessity. 

The District Muusif passed a decree as follows :— 

[495] “ It is declared that, without prejudice to the mortgage I, the 
“sale of plaint property in execution of the decree in original suit No. 483 
“ of 1887 passed upon the mortgage bond IV be, and the same hereby is, 
“set asideand this decree was affirmed ou appeal by the Subordinate 
Judge. 

Defendant No. 5 preferred this second appeal. 

The Acting Advocate-General (Hon. Mr. Weddcrburn), for appellant. 

Mr. Gantz, for respondents. 

JUDGMENT. 

The only question raised ie with regard to the money originally 
secured by Exhibit I. The decree as framed is made without prejudice to 
that mortgage, but the fact is overlooked that this mortgage is merged in 
the decree which led to the sale sought to be set aside. The proper decree 
should he as follows i — * We declare that the plaintiff is entitled to the 
property notwithstanding the sale but subject to a charge in favour of the 
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fifth defendant ou the property sold for so much of the decree amount as 
relates to the money secured by Exhibit I with interest thereon at the rate 
of 6 per cent, per annum from 22nd October 1837 up to date or payment. 
The suit was substantially a suit for a declaration, and the Lowest Appel¬ 
late Court was probably in error in directing the payment of Rs. 32. Rut we 

have no power to interfere. , 

The appeal has substantially failed and therefore the appellant must 

pay the respondents’ costs. 


14 M. 495. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt. % Chief Justice , and 

Mr. Justice Parker. 


KUTTYASSAN ( Defendant No. 2), Appellant v. Mayan and^ 
ANOTHER {Plaintiff and Defendant No. 1), Respondents. 

[23rd March and 16th April, 1891.] 

Malabar Laic — Will—Gift of a life interest Limitation. 

The karnavan of Malabar tarwad executed an instrument described as a vasyat 
whereby he made a gift of a life intero in certain self-acquired property, 
[496] to come into operation at once. The members of his tarwad acquiesced 
in this disposition of the property. In a suit by bis successor in the office of 
karnavan to recover the property : 

Held, that time began to run for the purposes of limitation from the death of 
the donee. 

Qu<cre whether tbe principle laid down in Alami v. Komu (I.L.R., 12 Mad., 
126) would apply in tbe case of a will made by a member of a Malabar tarwad 

having heirs in the tarwad. 

Second appeal against the decree of C. Gopalan Nayar, Subordinate 
Judge of North Malabar, in appeal suit No. 263 of 1889, reversing the 
decree of S. RaghuDathayya, District Munsif of Tellicherry, in original 

suit No. 613 of 1886. . , 

Suit by the karnavan of a Malabar tarwad to recover possession or 

certain land. . . , • 

Tbe plaintiff's case was that the land in question was property ot ms 

deceased karnavan, Chathankandi Kuohi Mayan, who was married to one 

Ummaya, a member of second defendant’s tarwad; that under a wu 

(Exhibit A), dated the 17th Karkidakam 1029 (31st July 1854), Kunhi Mayan 

devised the property to bis wife Ummaya and his daughter Pathumma for 

life with reversion to bis own tarwad; and that, as Ummaya died in lUof 

(1881-82) Pathumma having predeceased her, plaintiff was entitled to the 

possession of the property. The first defendant was alleged to be in 

possession as Ummaya’s tenant. The defendants denied the will ana 

Kunhi Mayan’s right to the paramba, which, they said, was the jenm ot 

second defendant’s tarwad, aud was now held by the first defendant undei 

a lease (Exhibit III) granted to him by Ummaya’s brother and the second 

defendants karnavan, Ivunhamed Musaliar, in August 1976. ey en J e 

the plaintiff’s claim to be the karnavan of bis tarwad, and also pleaded 

limitation. . * uie 

The District Munsif found that plaintiff was the karnavan of his 

tarwad and therefore competent to maintain the suit, and that the land in 
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question was the proporfcv of plaintiff’s karnavan Kunhi Mayan and did 
pass to the possession of his wife and daughter on his death under the 
will in Exhibit A ; he was nevertheless of opinion that the will was invalid 
as against the other members of Kunhi Mayan’s tarwad under the Malabar 
Law, but ruled, however, that, as they allowed his widow and daughter 
and the other members of the second defendant’s tarwad to continue in 
their occupation since Kunhi Mayan’s death in [497] 1034 (1858—89), 
their present claim for possession was barred by limitation. The District 
Munsif accordingly passed a decree dismissing the suit. The Subordi¬ 
nate Judge on appeal held that the instrument was valid as a will, and that 
since the person who took under it survived until 18S0, the suit was 
not barred by limitation, and accordingly passed a decree for the plaintiff. 

Defendant No. 2 preferred this second appeal. 

Sankara Menon, for appellant, 

Byru Nambiar , for respondent. 

JUDGMENT. 

The District Munsif found that plaintiff was the karnavan of his 
tarwad and that the plaint property was the self-acquisition of the former 
karnavan Kunhi Mayan, but that the so called will (vasyat) was not 
valid since the property lapsed to the tarwad at Kunhi Mayan’s death in 
1859 ( Kallati Kunju Menon v. Palat Erracha M enon (1), and hence that 
the suit was barred. 

On appeal the Subordinate Judge concurred with the District Munsif 
on the first two issues, but held on the authority of Alami v. Komu (2), and 
S.A. No. 395 of 1887, that the will was vaiid, inasmuch as Kunhi Mayan 
had a power of disposition by gift inter vivos , and secondly, that the 
family had accepted and recognized the life interest of Ummaya and that 
limitation could only run against defendants from the date of her death 
(880) ; hence that the suit was not barred. 

In the case of Alami v. Komu (2) the testator had no heirs of any 
kind, and the question was between his devisees and the Crown in S.A. 
No. 395 of 1887, the question was between devisees and Attaladakam 
heirs only; and in both these cases the will was held valid. 

Bub it is not necessary in the present case to decide whether the 
principle laid down in Alami v. Komu (2) would apply when there were 
heirs in the tarwad itself, for, on referring to the vasyat (Exhibit A), we 
find that it purports to be a deed of gift and not a testamentary disposition, 
though the gift is limited to a life interest only. It purports, however, to 
come into effect at once, and thus mu9t he regarded as a gift inter vivos , 
and the Subordinate Judge is fully justified in finding on the evidence 
that the disposition has been recognized and accepted bv the tarwad. 

[498] Time will therefore run from the death of Ummaya in 1880, 
and, as it is found that defendants oulv got possession through this lady, 
*the suit is nob barred. 

The second appeal is dismissed with cost. 


1) 2 M. H. 0. R. 162. 
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. APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 


Paramasiva ( Defendant ', Appellant v . Krishna ( Plaintiff ), 

Respondent .* [8th May, 1891.] 

m. <*yo practice—Non joinder—Civil Procedure Code, Act X of 1877, Section 294, amended by 

1 M.L.J. 752. Acl XI j 0 j 187 y —Purchase at a Court-sole on behalf of a judgment-creditor without 

permission of the Court. 

Under Civil Procedure Code of 1877. as amen led by Act XII of 1879, a pur¬ 
chase made at a Court-sale on behalf of a judgment-creditor was not invalid for 
want of permission of the Court. 

Where a suit is brought bv one member of an undivided Hindu family to 
recover Imd, the property of the family, and no objection is taken at the hearing 
on the ground of the non joinder of the plaintiff’s co parceners, it is not open to 
an unsuccessful defendant to raise such objeotion on appeal. 

[Appr., 5 M.L.T. 218 (253) ; R., 22 B. 621 (628. ; 2 N.L R. 45 (46).] 

SECOND appeal against the decree of W. P. Grabame, District 
Judge of Tinnevelly, in appeal suit No. 256 of 1889, confirming the decree 
of S. Krishnaswami Ayyar, District Munsif of Srivilliputur, in original 
suit No. 275 of 1888. 

Suit to recover possession of certain land. Vedanta Ayyangar, 
the undivided brother (deceased) of the plaintiff obtained a decree on 
a mortgage against the brother and sister of the defendant in original 
suit No. 47 of 1873 on the file of the District Munsif of Srivilliputur. The 
mortgaged property was attached and brought to sale in execution 
on 8th June 1881. The plaintiff became the purchaser of the land 
for his undivided brother, who subsequently died, and the land became 
the property of the undivided family. The sale to the plaintiff was 
confirmed on 11th August 1881, but he did not obtain a sale certi¬ 
ficate until 24th September 1886. The same property was attached in 
[499] execution of a money decree obtained in small cause suit No. 307 
of 1877 in the same Court by the defendant against his own brother 
above referred to. The property was brought to sale on 13th June 1881, 
the sale was confirmed on 15th August 1881. The sale certificate was 
issued on 6th October 1883 and the purchaser obtained possession from 

the judgment-debtor. . 

On 29bh October 1887 the District Munsif passed an order on civil 

miscellaneous petition No. 678 of 1887 directing the delivery of oue moiety 
only of the pronerty purchased hy the plaintiff to him. The plaintiff now 
sued to set aside the above order and to obtain possession of the other 
moiety from the defendant. 

The District Munsif passed a decree as prayed. The defendants 
preferred an appeal to the District Judge on the ground, among others, 
that the plaintiff had no right to sue alone, he being a member of an. un¬ 
divided Hindu family consisting of two or more co-parceners as admitted 
by himself. This defence had not been raised in the District Munsif s 
Court, where the plea mainly relied on was as follows, viz., that a few 
days after the sale in execution of the decree in original suit No. 47 of 187& 
the judgment-debtor had paid the whole of the decree-amount inclusive 
of the auction-purchase money to the plaintiffs therein and that the 
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auobioo purchase was privately set aside by the parties, the plaintiff therein 
promising bo certify that fact to the Court and nob to seek to obtain a 
sale certificate. The allegations upon which this plea rested were held by 
the District Munsif not to have beeu substantiated and this view was con¬ 
curred in by the District Judge who proceeded to deal with the other 
questions in the appeal as follows :— 

Defendant’s pleader then argued that under Section 294, Civil 
Procedure Code, the purchase by plaintiff’s brother for plaintiff, the 
decree-holder, is ipso facto void, and I am referred to the decision in 
“ Mahomed Gazee Chowdhry v. Ram Loll Sen (1). Under Act X of 1877, 
a decree-holder could not bid without special permission and a purchase 

* by him was invalid— vide Rukhinee Bullubh v. Brojonath Sircar (2) 
and Narayan Dcshpandc v. Anaji Deshpande (3). But under the provi¬ 
sions of the present Civil Procedure Code, XIV of 1882, such a purchase 

‘ is not necessarily invalid, bud may be set aside bv the Court under 
“ [500] clause 3 of Section 294 “ on the application of the judgment- 
“ debtor or any other person interested in the sale.” This is also laid down 
in Javherbai v. Haribhai (4) and in Chintamanrav Natu v. Vithabai (5) 
and in Mathura Das v. Nathuni Lall Mahta (6). Therefore, the conten- 
“ tion is of no avail to defendant. Not only was no application made to 

* cancel the sale but the Court actually confirmed it. 

It was then objected that the suit was not 3ustaiuable because 
'‘plaintiff is nob the only member of his family who is interested in the 

* suit and that the others ought to have been added to the array of parties. 
“ As to this I have merely to remark that Section 34, Civil Procedure 
“Code, requires this objection to be raised at the earliest possible stage, 

‘ and that I cannot consider it in appeal, for it was not raised before the 

District Munsif— vide the remarks of Broughton, J. (page 602), in 
“ Rajnarain Bose v. Universal Lije Assurance Company (7). This objection 
“ ought to betaken before the first hearing, or it will be held to have 
been waived. 

“ The result then is (1) that defendant has failed to prove the agree- 
“ ment with plaintiff which he set up, (2) that the objection of others 
“ being interested is raised too late, (3) that the purchase by plaintiff for 
“ the decree-holder is nob invalid, (4) that piaintiff did not as alleged play 
“ a fraud upon the Court by seeking to evade the provisions of Section 294, 
“ Civil Procedure Code, and (5) that since the property before the death 
“of Vedanta Avyangar became the property of the joint family, of which 
“he was an undivided member and by survivorship has passed to plaintiff 
“ and others, the plaintiff certainly can bring the suit. Therefore, this 
“ appeal fails. The decree of the Lower Court is confirmed and this appeal 
is dismissed with costs.” 

Defendant preferred this second appeal. 

Rangacharyar, for appellant. 

Parthasaradhi Ayyangar, for respondent. 

JUDGMENT. 

As to the point that plaintiff’s purchase being on behalf of the judg¬ 
ment-creditor was iuvalid being made without the permission of the Court, 
the last clause of Section 294 of the Code of Civil Procedure, Act Xof 1877, 


(1) 10 0. 757. (2) 5 C. 308. (3) 5 B. 130. (4) 5 B. 575. 

(6) 11 B. 688. (6) 11 0. 731. (7) 7 C. 594. 
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in force at the time [501] of the purchase as amended by Act XII of 1879 
stood as in the corresponding section of the present Code, and clearly 
negatives, in our opinion, the view that not obtaining the permission of 
the Court invalidates the purchase and this opinion is in accordance with 
the decisions referred to by the District Judge. 

The objection that Vedanta Ayyangar’s heirs were not made parties, 
to the suit was we think rightly disallowed by the District Judge as taken 
too late. It is urged that appellant is entitled to compensation for improve¬ 
ments. The District Munsif disallowed the claim, and though it was 
made a ground of appeal to the District Court, it does not appear to have- 
been urged in that Court, nor do we see any legal foundation for the 
claim. 

The second appeal is dismissed with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. ■ 

NARAYANA ( Plaintiff ), Appellant v. CHANDRA AND OTHERS 
(Defendants ), Respondents * [7th and 25th August, 1891.] 

Panchayet—Regulation XXXII of 1802 {Madras)—Regulation XII of 181G {Madras ,)— 
Gases in which a District Panchayet way be appointed—Finality of award—Notice 
of nomination of Panchayetdars. 

The applicability of the procedure provided in Regulation XII of 1816 is not 
limited to cases iD which a breach of the peace has taken place or is apprehended. 
When a District Fanchayet, appointed under that regulation, has come to a 
decision, that decision is final and conclusive between the parties and cannot he 
impeached or set aside, except in the manner prescribed by the regulation. Such 
decision is not invalid, because only one party consented to the reference of the 
matter in dispute to a Panchayet, cr because the other party, who protested 
against the proceedings, had not notice of the time when the nomination of the 
Panchayetdars was to take place. 

Appeal against the decree of E. C. Johnson, Acting District Judge of 
Ganjam, in original suit No. 13 of 1889. 

The facts of the case appear sufficiently for the purposes of this report 
from the judgment of the High Court. 

Anandacharlu and Sundara Rau, for appellant. 

Ramachandra Rau Saheb, for respondent No. 1. 

Mr. Powell, for respondent No. 2. 

JUDGMENT. 

This was a suit by the Zemindar of Pedda Kimidi to set aside the 
decision of a District Panchayet under Regulation [2] XII of 1816 award¬ 
ing certain lands to the Zemindar of Cbikati. The 1st defendant is the 
Zemindar of Ohikati, 2nd defendant the Collector of Ganjam, the 3rd 
defendant the District Munsif of Berhampore who convened the Panchayet: 
defendants Nos. 4 to 8 are Panchayetdars. 

The District Judge held that defendants Nos. 2 to 8 were not neces¬ 
sary parties and struck them off the record, but plaintiff has made them 
respondents to this appeal. 

Plaintiff’s Zemindari lies to the north of the 1st defendant’s and the 
estates are conterminous for some distance, and there has been a long¬ 
standing dispute as to the boundary between the plaintiff’s village of Jak- 
kara and the 1st defendant’s village of Kapanavugam involving about 200 
acres of land, which each Zemindar claims to be within the boundaries 
of his own village. 

Bv an order of 5th June 1888 the Collector referred the matter under 
Regulation XII of 1816 to the District Munsif for disposal by a District 
Panchayet under the regulation. 

• . ) * t 
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The District Muosif assembled a District Panchayeb, which passed 
a decree in favour of the 1st defendant on the 29th of July 1888. 

Plaintiff sues to set aside that decree on seven grounds :— 


(a) That the Panchayet was not properly constituted. 

(&) That no notice was given by the Munsif to plaintiff before con¬ 
stituting the Panchayet. 

(c) Tnat plaintiff was not allowed an opportunity of objecting to the 
Panchayetdars and they were appointed without consulting him. 

(d) No opportunity was allowed to plaintiff of naming two Pancha¬ 
yetdars as required by Regulation V of 1816. 

(tf) The various steps prescribed by Sectioo 4 of Regulation V of 181b 

were not strictly adhered to. . 

(/) The award was nob read in the presence of the parties as required 

by Section 6 of Regulation XII of 1816. 

(g) The Panchayetdars went beyond their powers in proceeding to 
decide the rights of the plaintiff and the 1st defendant to the lands, tanks, 
&c., in dispute and in ordering them to be made over to the 1st defendant. 

The plaint also prays that, as plaintiff has been dispossessed of the 
lands, &c., he may be replaced in possession with mesne profits. The 1st 
defendant by his written statement denied [33 plaintiff s right altogether 
and the allegations in the plaint as to the irregularity of the procedure. 
Three issues were settled, which are called preliminary 

(1) Whether, under the circumstances, the Collector had jurisdiction 

to refer the suit for the decision of a District Panchayet. 

(2) Should the order of the Panchayet beset aside on the ground that 

no notice was given to plaintiff before nominating the Panchayet ? 

(3) Should it be set aside on any of the grounds (a), (c), ( d ), (e),or (/) ? 
The Judge made a note on the issue paper that, should any of these 

issues bo decided in favour of plaintiff, it would be time enough to settle 

issues as to the title. , j 

The District Judge found all the issues against the plaintiff and 


dismissed the suit with costs. 

Plaintiff appeals .. 

There was a previous application for a reference to a District 

Panchayet in 1884 and the District Court then held that District Panoha- 
yets had become obsolete, Regulation VII of 1816, which constituted 
them having been repealed. On appeal, the High Court held that the 
lurisdiction of District Panchayets still existed for the purposes of Regula¬ 
tion XII of 1816, but set aside the award on the ground of irregularity 
of procedure. The case is reported as Ghikati Zemindar v. Peddakimedi 

Zemindar (1). 

In the present appeal, the appellant’s Vakil first argues that this 
was not a case for a reference to a Panchayet under Regulation XII ot 
1816 because no breach of the peace had taken dace, or was apprehended. 
It is contended that, as Regulation XII of 1816 was only*2 
add a new remedy to those provided by Regulation XXX TI of 1802 and 
as the object of the latter Regulation, as shown by the preamble, was to 
prevent forcible dispossession and consequent breaches of the peace, 
it is a condition precedent to Regulation XII of 1816 being put in 
force that a breach of the peace should either have happened or be appre¬ 


hended. 
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This argument appears to us to be founded on a mistaken view of the 
objeot and scope of the regulations. Regulation [4] XXXII of 1S02 
by Section 2 enacts that, persons shall not assert their claims to lands or 
crops by force, but have recourse to the Civil Courts, that is, it proclaims 
what was already the law. Sections 3, -i and 5 provide a summary re¬ 
medy when persons persist in assorting their rights by force, viz., the 
restoration of possession without reference to title, and if death or other 
injury is caused, the forfeiture of the guilty party’s rights, if any. Section 
6 provides for forfeiture of the disputed property to Government and 
punishment by the Criminal Courts when force is used on both sides and 
an affray takes place. 

Regulation XII of 1816 recites that the remedy by recourse to Civil 
Courts prescribed by Section 2 of Regulation XXXII of 1802 had been 
found to be insufficient and provides for the determination by Village or 
District Panchavets of (1) “ claims to lands or crops in districts perma¬ 
nently settled or otherwise, the validity of which may depend on the deter¬ 
mination of an uncertain or disputed boundary or land mark ; and (2) 
" cases of disputes respecting the occupying, cultivating, and irrigating of 
land which may arise between the proprietors or renters and their ryots 
in those districts only, where the land revenue is fixed either permanently 
or for a term of years.” 

In cases coming within these two classes it was apparently consi¬ 
dered that the Village or District Panehayets having local knowledge 
would be a more satisfactory tribunal than the Zillah Court. 

The Village Panchayet is to be tho tribunal when both parties agree 
to the reference and the District Panchayet when one only desires it. 

Nothing whatever is said in Regulation XII of 1816 or Section 2 of 
Regulation XXXII of 1802, to which it refers about a breach of the peace, 
and there is nothing to limit the application of Regulation XII of 1816 to 
cases in which a breach of the peace exists or is anticipated. 

It is next argued on behalf of the appellant that the procedure under 
Regulation XII of 1816 is only summary and does not oust the ordinary 
jurisdiction of the Civil Courts. This argument is not quite accurately 
stated. No doubt, in one sense, the procedure under Regulation XII 
of 1816 does not oust the jurisdiction of the Civil Courts. If a suit were 
filed in the Civil [5] Court first, it would be no answer to it to say that 
the matter should be referred to a Panchayet under Regulation XII of 
1816. The regulation provides an alternative remedy to that of having 
recourse to the Civil Courts. The question is whether, when the juris¬ 
diction of the Panchayet has once been called into play and a decision 
passed in due course, the matter can again be litigated in a Civil Court. 
It is contended that this question must be answered in the affirmative, 
because the proceeding contemplated by the regulation is a summary pro¬ 
ceeding, and can never have been intended for a final adjudication of 
questions of title. The only reason assigned for treating the proceeding 
provided for by the regulation as summary is that in the case of the 
reference to a District Panchayet, it is a proceeding taken in spite of the 
objection of one party. It is argued that the consent of both parties is 
essential in order that an award may he final and conclusive, and that it 
oannot have been the intention of the Legislature to make a decision of a 
Panchayet on a question of title final and binding on both parties, where 
only one consented to refer the matter to the Panchayet. 

To ascertain the intention of the Legislature, we must look at the 
words of the enactment when they are clear and free from doubt, and we 
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can see nothing in the words of the regulation to indicate an intention that 
the decision of a Panchayet under it should not be final and conclusive 
between the parties, and on the contrary there is much to indicate the 
opposite intention. The reason given for the provisions of the regulation, 
viz., that the remedv of recourse to the Civil Court provided by Section 2 
of Regulation XXXII of 1802 had proved insufficient, seems to indicate 
the contrary, as also that the procedure prescribed is similar to that in 
regular suit. Plaints and decrees are spoken of. The decree is not to be 
set aside for any other cause than gross partiality of the Pancha\etdars. 
No appeal is provided, and when the award is set aside for partiality 
and the second Panchayet agrees with the first, its decision shall be 

final. 

Clause 8 of Section 5, which provides that if neither party agrees to 
the reference of the suit to a District Panchayet,“the suit shall be dismissed 
and the parties shall be at liberty to seek redress from the Zillah Court or 
any competent jurisdiction,” seems to poiut in the same direction. We 
must hold that the decision of a District Panchayet under the regula¬ 
tion is final [6] and conclusive between the parties and cannot be 
impeached or set aside except in the manner prescribed by the regulation. 

Lastly, it is argued that the decision of the Panchayet is invalid on 
the ground of irregularity of procedure. The only irregularity relied on 
in appeal is that no notice was given by the District Munsif to plaintiff 

before nominating the Panchayet. 

The regulation does nob require such notice; bub plaintiff had, 
as a matter of fact, ample notice of tho proceedings. He was duly sum¬ 
moned and informed that the matter was referred to the District Munsif 
for decision by a District Panchayet within 15 days. He knew, therefore, 
the time within which the Panchayet must be assembled and it was his 
business to find out when the nomination of the Panchayetdars was to take 
place. Tho truth is the ohjedion on this ground does nob lie in plaintiff s 
mouth at all, for ho all along protested against the proceedings and declined 

to appear or be represented by a Vakil. 

We agree with the District Judge that plaintiff has failed to show any 
valid reason whv the Pancbayet’s decision should be set aside and we 
confirm the decree of the Lower Court and dismiss this appeal with separate 

costs of defendants Nos. 1 and 2. 


15 M. 6. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Aijyar (Officiating Chief Justice ), 

and Mr. Justice Wilkinson. 


SHANKARAN AND OTHERS ( Plaintiffs, Nos. 1 to 14), Appellants v 
KESAVAN AND OTHERS ( Defendants, Nos. 1 to 11), Respondents. 

[29th January and 11th August, 1891.] 

Malabar law-Adoption by the last member of a Nambudri'Horn-Limitation Act-Act 
XVof 1877, Schedule 11. Articles 91, 120-C»vd Procedure Code, Section 13- 

Res judicata. 

In a suit for a declaration that the members of the Nambudri illom to which 
the plaintiffs belonged were the sole heirs and successors of an illom known as 
[7] Kiluvapura, of which the natural line had become extinot, and for possession 
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of certain livid which had formed part of its property, the defendants wore the 
karnavan and manager of tho plaintiffs’ illom and the members of another iilom. 
It was found on the evidence that the plaintiffkarnavan had been adopted unto 
the Kiluvapura illom, and that subsequently tbit illom and the plaintiffs’ had 
been ainilgam»ted under a kirtr executed by, among others, tho wife of the last 
male member of tho Kiluvapura illom, and that she had died less than twelve 
years before this suit. The defendants, other than the karnavan and manager of 
the plaintiffs’ illom, asserted a right to a moiety of tho property of the Ktluva- 
pura illom (with which, however, it was now found on the evidence that they 
were less olosely connected than the plaiutiffs), and it appeared that that right 
had been similarly asserted in suits brought after the date of the karar above 
referred to, bv a member of the defendants’ illom against tho karnavan and 
manager of the plaintiffs’ illom, and that decrees had been passed therein 
negativing the title now set up by the plaintiffs and that part of the properby 
now olaimed was held under one of those decrees. The plaintiffs did not ask 
that those decrees should be set aside : 

Held, (1) that the suit was not barred by limitation ; 

(2) that it was unnecessary for the pUintiffs to provo mall fides against 
their karnavan in respect of his conduct in the former suits or to seek that the 
decrees passed therein be set a*ide, and that those decrees did nob constitute 
the present claim res judicata, as the karnavan was not then impleaded in his 
capacity as such ; 

(3) that tho adoption of the plaintiffs’ karnavan was valid even assuming 
that no datta-bomam was performed, and the last male member of the Kiluvapura 
illom bad died after merely indicating him as his heir, and the widow adopted 
him in the Dwayamushyayana form ; 

(4) that tho plaintiffs were entitled to a decree as prayed. 

SECOND appeal against tho decree of E. K. Krishnan, Subordinate 
Judge of South Malabar, in appeal suit No. 1089 of 1888, confirming the 
decree of V. Raman Menon, District Munsif of Angadiprom, in original suit 
No. 210 of 1887. 

The plaintiffs were the junior members of a Nambudri illom called 
Alakapura, of which defendant No. 10 was the de jure karnavan, defend¬ 
ant No. 11 being in actual management. The plaintiffs sought (l) a 
declaration that the members of their illom were the sole heirs and 
successors of an illom known as Kiluvapura, of which the natural line had 
become extinct, and (2) possession of certain land which had formed part of 
its property. 

Defendants Nos. 1 to 9 were members of the Valakunnath illom and 
as such claimed to be entitled by inheritance to a moiety of the property of 
the Kiluvapura illom ; they denied the plaintiffs’ title and pleaded, inter 
alia , that the suit was barred by limitation, and also precluded by Civil 
Procedure Code, Section 13, [8] by reason of the decrees passed in two 
euits, viz., original suits No. 107 of 1876 and No. 389 of 1878, on the file 
of the District Munsif of Pattambi. 

In original suit No. 107 of 1876 the present defendant No. 1 was the 
plaintiff, and the present defendants Nos. 10 and 11 were the first and se¬ 
cond defendants. The prayer of the plaint was for a declaration of title to 
and for possession of a moiety of the land now in question. An issue was 
framed as follows :—“ whether plaintiffsaod defendants Nos. 1 and 2 have 
equal claim to Kiluvapura iilom.” Upon this issue a finding in the affir¬ 
mative waB recorded after contest between the parties ; but no decree for 
possession was passed, because the tenants in actual possession had not 
been brought on to the record. 

Original suit No. 389 of 1878 was thereupon brought by the same 
plaintiff against the same defendants above referred to and also the tenants 
In possession. After a similar contest the Court found that the plaintiff 
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had the right claimed by him and accordingly passed a decree for posses¬ 
sion which was subsequently executed. 

The plaintiffs relied on the facts that they were nob parties to those 
two suits, and that defendant No. 10 had not been impleaded in his 
character as karnavan ; they also charged that the decrees were obtain¬ 
ed through the negligence, fraud and collusion of defendants Nos. Iff 
and 11. 


A further question arose upon the following allegations in the plaint, 
viz., that defendant No. 10 had been adopted into the Kiluvapura illom, 
and that when he attained his majority he had executed a karar, dated 
the 21st April 1861, to which defendant No. 11, plaintiff No. 1, and the 
widow of the last surviving male member of the Kiluvapura illom were 
some of the parties, whereby it was provided that the properties of the 
plaintiffs’ illom and the Kiluvapura illom should be amalgamated and the 
two illoms formed into one. 

The District Munsif held that the claim in this suit was res judicata 
by the reason of the above decrees and further held that defendant No. 10 
had not been adopted as alleged, but that tbe karar of 1864 constituted 
a binding agreement, whereby the two illoms were amalgamated and the 
plaiutiffs became the heirs to the property of the Kiluvapura illom. 

[9] Upon the first of the above findings the District Munsif dis¬ 
missed the suit. 

This decree was upheld, on appeal, by tbe Subordinate Judge, wha 
similarly held that the claim was res judicata , and also inferred from the 
evidence that the illoms of the plaintiffs and defendants were related in 
equal degree to the extinct illom. 

The plaintiffs preferred this second appeal. 

Sankaran Nayar, for appellants. 

Sankara Menon and Sundara Ayyar, for respondents. 

JUDGMENT (PRELIMINARY). 


The first contention is that the claim is not res judicata by reason of 
the decree in original suit No. 107 of 1876 or in original suit No. 389 of 
1878. The District Munsif distinctly found that the claim was res judi¬ 
cata and the Subordinate Judge came to the same conclusion, though he 
does not refer to the decision in original suit No. 389 of 1878. Having 
regard to the decision of this Court in Sri Devi v. Kelu Eradi (l), we are 
unable to uphold this finding. ' 

The Subordinate Judge has omitted to record aDy finding on the 
question of adoption. The plaint distinctly sets forth the adoption, and, 
if tbe adoption were true, no question of any reversionary right could 
arise, and' the karar to which the adopted son was a party would prevail. 

We must therefore ask the Subordinate Judge to record a distinct 
finding on the question of the adoption of the tenth defendant onltbfr 

evidence on record. „ 

As to the relationship the Subordinate Judge refers to certain, docu-- 
ments and then observes that, as the illoms of the plaintiffs and contend-* 
ing defendants were found to be related in the same degree to the extinct 
illoms of Pattoli and Padinharedom, it follows that they were also related 
in the same degree to the Kiluvapura illom. We are unable to follow this 4 
argument. If as is asserted by tbe plaintiffs that Kiluvapura illom 
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Wft9 an offshoot of Alakapura, the reasoning would certainly not hold 
good. 

We must therefore ask the Subordinate Judge to oonsider the 
evidence on record and come to a revised finding on the question of 
relationship. Tne amalgamation and management of the joint [10] 
illoms Alakapura and Kiluvapura by the members of the plaintiffs illom 
under the karar A was by the consent of the last surviving member of 
•the Kiluvapura illom, who was the widow of Parameswaran Nambudri. 
She died within twelve years before the suit and possession under her 
during her life cannot support a claim of title by prescription as against 
the reversioners. 

It is contended by respondents’ pleader that the suit is barred by 
limitation either under Article 91 or under Article 120. With reference to 
the decision already cited, plaintiffs were entitled to recover possession in 
spite of the decrees in original suit No. 107 of 1876 and No. 389 of 
1878 on proof of title without also showing mala fides on tho part of the 
karnavan. 

We do not therefore consider that the omission to ask in the plaint 
for the setting aside of those decrees can be pressed against plaintiffs. 

Findings to be submitted within six weeks from date of receipt of 
this order, and seven days after posting of the finding in this Court will 
be allowed for filing objections. 

In compliance with the above order, the Subordinate Judge submitted 
the following finding:— 

'* My finding is (1) that the tenth defendant is the adopted son of 
4 ‘ the deceased Kiluvapura Parameswaran Nambudri and his wife 
“ Shridevi Anderjanom, and (2) that he was more nearly connected with 
4, febe Kiluvapura illom than the first to seventh defendants’ Valakunnath 
41 illom. ” 

This second appeal coming on for final hearing, the Court delivered 
judgment as follows :— 

JUDGMENT (FINAL). 


The Subordinate Judge finds that the tenth defendant was adopted 
into the Kiluvapura illom, and that the Kiluvapura illom was an offshoot 
of Alakapura illom. It is objected that the Subordinate Judge has 
overlooked Exhibit XVIII in which tenth defendant’s grandfather, 
Narayanan Nambudri, stated that the land sued for in original suit 
No. 417 of 1840 was the property of the Alakapura Padinhare-mana, and 
it is argued that this recital is strong evidence that the contention of the 
respondents was well founded. The real contention of the respondents 
was that Kiluvapura was the parent stock and that the other four illoms 
were its offshoots. It is true that the Subordinate Judge has not 
expressly referred to Exhibit XVIII, but he bases his finding as to Kiluva¬ 
pura being an offshoot of Alaka-[ll] pura on evidence, aod also shows 
that for some years past in every transaction between the people of 
Alakapura and Kiluvapura, identity of interest has been assumed. He 
Also finds that the respondents’ contention is not supported by the evidence. 
We therefore see no reason for thinking that the finding of the Subordinate- 
Judge|s open to any objection. 

With reference to the adoption it is alleged that the finding of tho 
Subordinate Judge is at variance with the case set ap in the plaint. The 
idaintiffs* ease, was substantially this, that he had by affiliation become a 
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was performed, that Parameswaran Nambudri died after merely indicating, 
the tenth defendant as his heir, and that as found by the Subordinate 
Judge the widow adopted Kuberan in the Dwayamushyayana form, we see 
no reason to hold that the adoption was anything but valid. There is a 
distinct finding of the Subordinate Judge that Kuberan was adopted, and 
the circumstances may be regarded as mere surplusage. We accept the 
finding of the Subordinate Judge and setting aside the decrees of the 
Courts below give plaintiff a decree as prayed for a declaration of their 
title and for possession of the properties mentioned in Exhibit B. As 
regards mesne profits the finding of the District Munsif was that the 
annual yield of the land was 30 paras. No objection was taken, on appeal,, 
to the finding, which we therefore accept and decree mesne profits for 
three years and future mesne profits. The plaintiffs are entitled to their 
costs throughout. 


15 M.12. 

[12] APPELLATE CIVIL. 

Before. Sir Arthur J. H. Collins , Kt. % Chief Justice , and 

Mr. Justice Parker. 

Venkatasami (Plaintiff), Appellant v. Venkatreddi AND 

OTHERS ( Defendants ), Respondents .* 

[16th March and 17th August, 1891.J 

Evideii(c Act—Act 1 of 1872, Section 35—Res inter alics acta— Title-deeds—Petition 
of plaintiff's predecessor asserting title— Judgment .obtained by plaintiff s predecessor 
recognizing title. 

In a suit to establish tho plaintiff’s title to certain land, he put in evidence 
(1) a conveyance in favour of his father, (2) a sale-certificate issued to his father’s 
vendor, (3> an order made in certain execution proceedings in which was recited 
a pc'ilion by his father asserting bis title, (4i a judgment obtained by bis father 
in which his title was recognized. Neither the defendants nor their predecessors 
were parties to any of these instruments or proceedings : 

Held . that all these documents were relevant. 

[R., 24 B/591 (598).] 

SECOND appeal against the decree of M. B. Sundara Rau, Acting 
Subordinate Judge of Ellore, in appeal suit No. 297 of 1888, reversing the 
decree of 0. Sivaramakristnamma, District Munsif of Ellore, in original suit 
No. 109 of 1888. 

Suit for a declaration of the plaintiff's title to certain land and for an 
injunction restraining the defendants from interfering with the plaintiff’s- 
possession. 

The plaintiff aDd the defendants averred that the land formed part of 
the ancestral property of their respective families. The first issue was 
framed with reference to these averments. 

The plaintiff’s case was that the land in question formed part of the 
family property, which was divided between his father and his uncle Tatava ; 
that Tataya’s share in it and other property wa3 attached and brought to 
Bale in execution of a decree obtained against him by Tammana Ratnam 
in original suit No. 239 of 1866 on the file of the District Munsif of 
Ellore and purchased by the judgment-creditor, who obtained a sale-certifL 
«ate filed in this suit and marked as Exhibit A ; and that the purchaser sold 
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[13] it to the plaintiff’s father under a conveyance, dated 6th October 
1875 and filed in this suit and marked as Exhibit B ; Tataya’s share was 
subsequently attached in execution of a deoree obtained against him by 
Mohamed Azam Saheb in original suit No. 255 of 1867, and the 
plaintiff’s father intervened by petition in execution, but the attachment 
was released on payment of the judgment-debt without trial of the petition; 
an extract from the proceedings of the District Munsif of Ellore, dated 
15th June 1876, which was filed in this suit as Exhibit D, contained a 
recital of the above-mentioned petition, stating the petitioner s title and the 
order releasing the attachment. In 1877 the plaintiff’s father brought 
original suit No. 171 of 1877 in the same Court against his vendor’s son 
and two nersons in occupation, to eject the latter from the premises sold 
to him under the conveyance of the 6th October 1875 and obtained a 
decree ; the judgment in that suit, filed in this suit as Exhibit C, set out 
the plaintiff ’s title and the pleas of the contending defendant, viz., that it 
had beeu agreed between the plaintiff and Tataya that the property should 
be returned to the latter, under whose will the contending defendant 
claimed title. 

The District Munsif passed a decree for the plaintiff. This decree 
was reversed, on appeal, by the Subordinate Judge, who held that the oral 
evidence did not establish the plaintiff's title, and ruled that the document¬ 
ary evidence above referred to, was inadmissible for reasons stated in bis 
judgment as follows :— 

“ The fact of the existence of the sale-certificate (Exhibit A) and 
“ judgment (Exhibit C), to which defendants or the person or persons 
“ through whom they claim were no parties, do not affect defendants' 
“ right. There is nothing 'o show that the defendants or their predecessors 
*' in title were aware of the fact of the sale or of the judgment. There is 
“ no evidence on record that the purchaser, under Exhibit A, was put in 
“ possession of the premises purchased, thereby to show that, if the 
“ defendants were in possession of the ground claimed, they would either 
“ have resisted delivery or taken steps to have their right established to 
it having the sale-ceriiticate and judgment set aside. Likewise Exhibit 
“ B (the sale-deed) is res inter alios ncia. The same remaiks are applicable, 
“ with equal force, in regard to Exhibit D. We must not, therefore, be 
“ misled by Exhibits A to D which, in their present state, are irrelevant 

to the present case.” 

[ 14 ] The plaintiff preferred this second appeal. 

Parthasaradhi Ayycingar, for appellant. 

Bhashyam Ayycingar , for resnondents. 

JUDGMENT. 

The Subordinate Judge was in error in holding that Exhibits A to D 
were inadmissible in evidence agiinst the defendants. It is true they are 
not conclusive, since the defendants were not parties to them, but they 
are relevant evidence as tending to show that the plaintiff s ancestors 
had dealt with the site as their own for a long term of years. 

The Subordinate Judge has thus decided the case upon the oral 
evidence alone, the defendants not having, on their part, any title-deeds, 
and he has found a title in the defendants, acquired by adverse possession, 
as to which no issue was framed. 

We must ask the Subordinate Judge to retry the first issue, taking 
into consideration the documents A to D, and return a revised finding 
thereon with reference to these observations. 
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Finding is to be returne 1 within one month from the reopening of 
the Court after the recess, ;m 1 seven days, after the posting of the finding 
in this Court, will be allowed for filing objections. 

[In compliance with the above order, the Subordinate Judge 
submitted his revised finding on the first issue, which was in favour of 
the plaintiff. 

The second appeal having come on for final hearing, their Lordships 
accepted the above finding and reversed the decree of the Subordinate Judge 
and restored that of the District Munsif.] 


15 M. 15. 

[15] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Abdulkadar ( Defendant ), Appellant v . Mahomed ( Plaintiff ), 
Respondent. ' [11th December, 1890, and 27th and 28th April and 

11th September, 1891.] 

Specific Relief Art—Act 1 of 1.977, Sections 42, 56— Consequential relief—Civil Proce¬ 
dure Code , Section 53 — Amendment of plaint. 

The plaintiff obtained a decree in a suit in whioh he averred that he was 
entitled to the office of Sheik ol Kali »i and to certain properties attached thereto, 
and prayed for a declaration that tbe defendant had no right either to the office 
of Sheik or to the properties in question, for an injunction restraining him from 
interfering with the properties or doing anything in any way inconsistent with 
the plaintiff’s right to the office, and for further and other relief. It appeared, 
on the evidence for the defence, that the defendant was in possession of part of 
tbe property, but no issue had been framed as to the maintainability of the suit 
under the last clause of Specific Relief Act, Section 42. 

Held , on appeal by the defendant that the Court of first instance should take 
evidence and try an issue specifically directed to this question. 

It having appeared on the evidence recorded on that issue that the defendant 
was substantially in possession of the office of Sheik and of its emoluments: 

Held , that the suit was not maintainable, although an injunction was asked 
for as relief consequential on the declaration. 

The plaintiff was permitted to pay additional stamp duty and amend the 
plaint by adding a prayer for possession. 

fF., 33 M. 452 (455) =5 Ind. Cas. 630 = 20 M.L.J. 301=7 M.L.T. 311; R., 23 B. 
332 (336) ; 3 A.L.-J. 316 = A.W.N. (1903), 149; 5 Bom.Ij.R. 329 (330) ; 1 C L.J. 
73 ; 17 C L.J. 30 (32) ; 14 M.L.J. 290 (292); 21 M.L.J. 952 (954) = 10 M.L.T. 
356 = (1911) 2 M.W.N. 387 (390) ; 135 P.R. 1906 = 117 P.L.R. 1908 ; D., 15 M. 
255 (257) ; 17 M. 232 (234).] 

APPEAL against the decree of C. Gopalan Nayar, Subordinate Judge 
of North Malabar, in original suit No. 37 of 1888. 

The plaintiff averred in the plaint that he was the Sheik of Kallai 
being solely entitled to that office and all the properties attached thereto, 
that on the death of his father and predecessor in office the defendant had 
obtainod a certificate for the collection of his debts and subsequently ‘ pre- 
“ tending that he is tbe Sheik, has been trying to obtain possession of the 
properties belonging to the stanom ” and added ** I have not been able to 
“ ascertain the los9 caused to the stanom by such pretensions and acts of 
the defendant.” 

The prayer of the plaint was “ that a decree may be passed declaring 
that the defendant has no right either to the office of the Sheik of 
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' Kallai or to the properties 
be granted restraining him 
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way 
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and that a per-[16]potual injunction 
1 H from dealing with thu properties in any 
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and from further doing anything inconsistent with plaintifV’s 
" right to the office , and granting other reliefs which may he prayed for 
1 and legally granted during the pendency of the suit.” 

The defendant pleaded that ho was the Sheik and in possession of the 
properties referred to in the plaint and adde.i furtiior pleas as follows 
The suit is not sustainable under Specific Relief Act, Section 5(5, and it is 
not within the purview of Section 54 for the plaintiff to apply for the 
injunction prayed for” and the relief claimed by the plaintiff is irregular 
and one that cannot be granted.” 

The first issue related to the sufficiency of the stamp duty paid, the 
next three issues were framed with reference to the opposing claims of the 
plaintiff or defendant to he Sheik and the la-t was as follows :—“ Whether 
the suit for an injunction will properly lie under Specific Relief Act, 
Section 56.” 

The Subordinate Judge passed a decree declaring “ that fcho plaintiff 

and not the defendant is the rightful Sheik.and as such entitled to 

the properties, &c , belonging to the stauom.” And issued an injunction 
in the terms of the prayer of the plaint. 

The defendant preferred this appeal on the ground, among others, 
that the suit was not maintainable without a prayer for possession. 
Bhashyam Ayyangar and Govinda Menon, for appellant. 

Sankara Nayar and Ryru Nambiar , for respondent. 
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JUDGMENT. 

It is argued that the defendant, as alleged in paragraph 4 of the 
written statement, has been in possession of the mosque and its endowment 
and that the suit for a declaration of title and an injunction without seek¬ 
ing possession is not maintainable under Secrion 42 of the Specific Relief 
Act. No specific issue has been framed as to this; and the fifth issue 
appears to have been framed on a special application with reference to 
the question whether a suit will lie for an injunction under Section 56 of 
the Specific Relief Act. Some evidence as to possession appears to have 
been given by the defendant and considered by the Subordinate Judge 
under that issue. If, as some of the witnesses assert, the defendant is in 
possession of the mosque and some of its emoluments, and if the tenants 
have attorned to him or paid rent to him and executed fresh marupats and 
•agreed to hold under him, [17] we should be inclined to hold that plain¬ 
tiff must sue for possession. As plaintiff had to begin, and. as there 
was no specific issue on this point, he had no opportunity of producing 
evidence. 

We shall therefore ask the Subordinate Judge to take evidence and 
try the following issue and to submit a distmet finding within two months, 
vtz. y whether the mosque and mukham aDd properties attached thereto 
and the office of Sheik and its emoluments, or any, and which of them, 
were in possession of defendant at the date of the suit, and, if so, what is 
the value of such property. 

Seven days, after the posting of the finding in this Court, will be al¬ 
lowed for filing objections. 

[In compliance with the above order, the Subordinate Judge submitted 
bis finding as follows:— 

“ My finding is that the mosque and mukham at Kallai and certain 
properties attached thereto, as shown in the subjoined list, were in the 
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possession of the defendant on the date of the suit; that there is no reliable 
evidence that he was at the time in possession of the office of Sheik or of 
any of its emoluments over and above the sum of Rs. 22 and 150 danga- 
lies of paddy a year, as deposed to by his seventeenth to nineteenth wit¬ 
nesses, and that the value of such property is Rs. 12,910 as shown below.”] 

This appeal having come on again, the Court delivered judgment as 
follows:— 

JUDGMENT/ 

The finding of the Subordinate Judge, on the issue referred to him 
for trial, is that the mosque and mukham at Kallai and certain properties 
attached thereto were in the defendant’s possession at the date of the suit 
and that they are of the value of Rs. 12,910. After referring to the 
evidence we are satisfied that it warrants the conclusion at which he has 
arrived. We are further of opinion that there is sufficient proof that the 
defendant is also substantially in possession of the office of Sheik and of 
its emoluments. The evidence adduced for the plaintiff only shows that 
he has received Nircha in two cases, and we do not consider it sufficient 
to justify a finding that neither party was in possession of the office. 
Upon these facts vve think that a suit for a declaration of the plaintiff’s 
right to the office cannot he maintained under Section 42 of the Specific 
Relief Act without praying for possession of the mosque and its endow¬ 
ments. Though the plaint prays for a perpetual injunction restraining the 
[18]] defendant from interfering with the exercise by the plaintiff of his 
right to the office of Sheik, and, though an injunction is a form of 
consequential relief, yet it is clearly not sufficient, when the defendant is 
in possession, to meet the requirements of Section 42. As observed by 
this Court in Chokalinga Feshana Naicker v. Achiyar (1), no suit will lie 
under that section unless there is no attempt either to evade the stamp 
law or to eject parties in possession under colour of a mere declaration of 
title. The reasonable construction of Section 42 is that the further relief 
which the plaintiff is bound to claim is such relief as he would be in a 
posiiion to claim from the defendant in an ordinary suit by virtue of the 
title which he seeks to establish and of which he prays for a declaration. 

Another contention urged upon us is that the plaintiff may be allow¬ 
ed on appeal to pay' additional stamp duty and to amend the plaint so as 
to include a prayer for recovery of possession, and our attention is drawn 
to Limba Bin Krishna v. Rama Bin Pimplu i 2), Chomu v. Umma (3). It 
was held in those cases that, where the objection that the suit for a mere 
declaration of title was not maintainable was not taken in the Court of 
First Instance, the plaint might be allowed to be amended on appeal. 
Though in the present suic the defendant denied, in his written statement, 
that the Dlaintiff was in possession either of the mosque or of its endow¬ 
ments and contended that the relief claimed was irregular and ought not 
to be granted in the suit, yet he did not ask for a distinct issue at the 
first hearing as to whether the suit was maintainable under Section 42 of 
the Specific Relief Act. 

The Subordinate Judge, however, in dealing with the fifth issue, 
incidentally discussed the evidence as to possession and came to the con¬ 
clusion that neither party was in possession ; but he now finds that 
defendant was in possession of propeities to the extent of Rs. 12,000 and 

* On the finding of the Subordinate Judge ED- 
(1) 1 M. 40. M 13 B. 548. (3) 14 M. 46. 
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odd. But for the original finding of the Subordinate Judge on the question 
of possession, the plaintiff would have had an opportunity of amending the 
plaint in the Court below. Under the circumstances, we think we may 
allow the plaint to be amended. We allow the respondent-pluintiff three 
months time to amend the plaint and to pay the additional stamp duty 
on the plaint so amended. 

This appeal having come on again, after the plaint had been [19] 
amended and stamp duty paid, in accordance with the foregoing order, the 
Court delivered judgment as follows :— 

JUDGMENT."* 

The respondent has now amended the plaint and paid the necessary 
stamp duty. We must therefore set aside the decree and remand the 
suit to the Subordinate Court in order that a revised decree may be passed 
in accordance with the amended plaint after such further inquiry as may 
be necessary. 

The costs hitherto incurred will be provided for in the revised 
judgment. 


13 M. 19. 

APPELLATE CIVIL. 

, Before Mr. Justice Porker and Mr. Justice Handley. 

BYATHAMMA {Defendant No. 71), Appellant v. Avulla 
AND another {Plaintiff and Defendant No. 35), Respondents.* 

[lOtb, 11th, 12th, 13th and 18th August, 1891.] 

Malabar Law —Customary Law of Mapillas — Multifariousness—Suit by Karnavan — 
Limitation— Evidence — Evidence Act - Act I of 1872, Section 35— Petition and order . 

The plaintiff sued as the karnavan of a Manilla tarwaa to recover lands in the 
possession of the defendants who were a donee from and the descendants of a 
previous karnavan and tbeir tenants. It appeared that the alleged previous 
karnavan bad died less than twelve years before the suit was filed, but more than 
twelve years before the joinder, as a supplement ileiendant, of one to whom be 
had conveyed certain property by way of gift five years before his death. An 
issue was raised as to whether iho rights of the parties were governed by Makka- 
tayom or Marumakkatayom law, and an order of a District Munsif recitirga 
petition to which the alleged previous karnavan was a party, was put in evidence 
to show that he had in a particular instance acted in the capacity of karnavan 
of a Marumakkatayom tarwad. The. rough draft of a plaint which bad been filed 
by the alleged previous kirnavan was put in evidence to show that he admitted 
having alienated property in a manner which would be adverse to the claim of 
his tarwad : 

Held, (1) that on the allegations in the plaint the plaintiff was entitled to 
maintain the suit alone, and that the suit was not bad for multifariousness ; 

12) that the order and draft plaint were admissible in evidence for the 
above-mentioned purposes ; 

(3) on the evidence, that the plaintiff had succeeded to the office the 
previous karnavan as alleged, and that the previous karnavan bad followed the 
E20J Marumakkatayom rule, although it was shown that other members of the 
family had dealt with property, described as self-acquired, under the precepts of 
Muhammadan law ; 


* * After the plaint was amended Ed. 

* Appeal No. 125 of 1889. 
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( 4 ) that the suit was barred by limitation as-against the donee above 
referred to, her possession having been adverse to the tarwad since the aate Of 

the gift. 

Observations as to documents marked as exhibits without proof. 


[R., 15 M. 378 (379) ; 18 M- 73 (77); 20 M. 129 (111); 25 M. 736 j 745) : _ 27 ^* ^ 
(97.= 13 M.L J. 479 ; 36 M. 46 (51)- 19 Ind Cas. 317=21 M L.J. 870-10 M L. 
T. 232 = (1911) 2 M W N. 265; 1 P.R. 1903 = 83 P.L.R. 1905.J 


Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 
of North Malabar, in original suit No. 31 of 1886. 

The plaintiff sued as karnavan of a tarwad of Mapillas following the 
Marumakkatayom law to recover properties describsd in the plaint as 
“belonging to my and my karnavan’s (the deceased Rayarooh Kunhi 
“ Soopi Haji) tarwad and acquired by Kunhi Soopi Haji with the profits 
of the tarwad." The defendants were persons in possession of the pro¬ 
perties sought to be recovered and some of them in their written statements 
raised the plea (inter alia) of rauHifariousness. Soopi Haji was found to 
have died on 24th August 1874; the plaint in this suit bore date 13th 
August 1886 ; defendants Nos. 69, 70 and 71 were subsequently joined as 
supplemental defendants. Defendant No. 71, the douee from Soopi Haji 
above referred to, was not joined until after loth December 1886. T e 
further facts of the case appear sufficiently for the purposes of this leport 

from the judgment. 

Exhibit K, the admissibility in evidence of which is discussed by the 
High Court, was as follows:— 

Extract taken from the diaries of the Distiict Muosif s Court Oi 
Katathnad in the Tellicherry district, dated 3rd August 1H64 and 30th 
September 1864. 


M. P. No. 593 of 1864. 


The petition presented by Chettayil Raman Nair, Vakil for Vazhelpi- 
tikavil alias Rayaroth Kunbi Soopi Haji and (2) Anandravan Rayaroth 
Cheriya Soopi Haji on the 18th Karkadagom 1039 (1st August 1864) states 

the following as the reasons for not selling Kayalavalappa paramba No. b, 
the paramba No. 10 wherein a tiger’s pen was built, Kattila alias Param- 
bath paramba No. 11, Thanniyullathil paramba No. 12, Prachala paramba 
No. 13. Putbanpurayil paramba No 14, and Koraotboti Kandi paramba 
No. 15 which were attached in satisfaction of the decree in suit No. 927 of 


1830 

Of these No. 6 is the first petitioner’s self-acquisition and the 
•emainiDg parambas were purchased by the petitioners’ karnavan 
[21] the deceased Jakkian Soopi in jenm a very long time ago. With the 
exception of paramba No. 6, the assessment of all the parambas was in 
ihe name of the said karnavan who was paying the Government revenue 
md leasing them to tenants and was causing them to be held. After t e 
leath of karnavan, the first petitioner leased the parambas Nos. 11 to 1 
md was causing them to be held and obtained Marupats under which the 
second petitioner received the purapad and was paying the Governmeut 
revenue according to the old assessment from 1014 to 37 and, afterwards, 
according to the assessment in his own name aod is enjoying them. 


Order. 

The claim set up in this must be proved within 8 days. 3rd August 
1864. 
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Second order. 

The petitioners have not produced any documents whatever to show 
that the properties claimed are their jenm. Neither Kuuhali, who admits 
that the first plaintiff sold the jenm right to paramba No. 6, nor his tenant 
has preferred any claim in tins Court. The abovementioned paramba 
is released from attachment on the evidence adduced by tho claimant 
in No. 571. The plaintiff has by means of witnesses and documents pro¬ 
ved that the plaintiffs as jenmis have demised other properties to tenants 
and are causing them to be held. From the evidence adduced by the 
claimant in No. 589. it appears that paramba No. 23 was obtained from 
the first petitioner and is (so) held. The attachment is therefore with¬ 
drawn ; hut the disputes, namely, that between these petitioners and 
claimant in No. 571 with repaid to paramba No. 6 and that, owing to the 
claimants in Nos. 5G6 and 678 saying that paramba No. 10 appertains to 
paramba No. 9 and the petitioners denying the same, should he decided 
by a regular suit. 30^/t September 1864. 

The Subordinate Judge passed a decree now appealed against as pray¬ 
ed in the plaint, except with regard to certain items of the property 
claimed, of which some of the defendants were found to have beeu in pos¬ 
session adverse to Soopi Haji. 

Defendant No. 71 preferred this appeal. 

Sankara Menon , for appellant. 

Sankara Nayar , for respondents. 
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JUDGMENT. 


The plaintiff alleging himself to be the present karnavan of the 
Eayaroth tarwad, sued to recover properties which [22] he alleged had 
been acquired by a former karnavan, one Kunhi Soopi Haji, who died in 
1874, and which are now in the possession of the descendants of the said 
Soopi Haji or tenants under them. The Subordinate Judge decreed in 
plaintiff’s favour for certain of the properties sued for, and the appeals 
Nos. 125, 126, 127, 128, 140 of 1889, and appeal No. 12 of 1890 are 
preferred by some of the defendants, while plaintiff appeals in appeal No. 
141 of 1889 as to some of the plaint items disallowed. 

Preliminary objections were taken as to (1) misjoinder of causes of 
action, (2) the right to a karnavan to sue alone, and (3) limitation. Upon 
the first point we entertain no doubt that plaintiff can implead the several 
defendants in one suit to recover the tarwad property— Vasudeva Shan- 
bhaga v. Kuleadi Narnapai (1), Mahomed v. Krishnan (2)—upon the second 
the right of a karnavan to sue for the tarwad property is well established 
—Subramanyan v. Gopala (3) —while the question of limitation will, it 
appears to us, depend upon the date in each instance on which the pos¬ 
session of the several defendants became adverse to the tarwad. It was 
farther alleged that the whole suit was barred, inasmuch as it was nob 
instituted within 12 years of the date of Kunhi Soopi Haji’s death. Upon 
this point, we are satisfied that Exhibit A is not a copy, but is the dupli¬ 
cate register of deaths kept in the amshom in the ordinary course of 
offioial business, and it fixes the date of Soopi Haji's death as having 
occurred on 24th August 1874. We accept that date accordingly. 

We pass, therefore, to the second and principal issue in the suit, 
viz., whether Kunhi Soopi Haji followed Marumakkatayom or Muham¬ 
madan law. The Subordinate Judge found that the Marumakkatayom 

41) TM.HW3.R. 390. 
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system governed the descent of the tarwad property, but that the 
self-acquisitions of members of the family were governed by the Muham¬ 
madan law. . . , , 

Kunhi Soopi Haji was the sister’s son of Jokkiao Soopi, who died 

about 1822, and who is alleged to have been the original karnavan of 
the Rayaroth tarwad, so far at least as it is necessary to go back for the 
purposes of this litigation. We find, however, that the revenue registry 
of the 28 nuniah lands and 77 paiamtas which stood in his name 
were continued'in his name till Fash 1270 (1360), i.e. t for about 38 years 
after his death. Exhibit 115 [23] shows that the registry was then 
transferred, 14 out of the 28 Dunjah lands and 55 out or the 77 parambas 
being transferred to the name of Rayaroth Cheriya Soopi Haji, who is re¬ 
presented by plaintiff to have been the fourth karnavan in succession from 
Jokkian Soopi, the first karnavan. The other lands and parambas were 
transferred to the names cf eight other persons, and the Subordinate 
Judge states that it was conceded these were distant relations; but there 
is nothing in the evidence before us to show what the precise lelation- 
ship was, and their names do not appear in the pedigree, as made out 

from the evidence of plaintiffs’ witnesses. 

Some cot.fusion has been introduced into the case from the fact that 
the Subordinate Judge did not understand that the Rayaroth Cheriya 
Soopi, to whose name these lands were transferred in 1860, was not the 
Kunhi Soopi Haji whom he takes to have succeeded Jokkian Soopi as 
karnavan No. 2. Kunhi Soopi Haji was alive in 1860, and according to 
plainliff was de jure, karnavan ; but he is said to have then been an old 
man, and we are asked to believe that the patta \va9 issued in the name 
of Cheriva Socpi Haji as he actually collected the rents and paid the ass¬ 
essments on the property (see Exhibit K). This document is objected to 
as not furnishing legal evidence of the contents of the joint petition by 
Kunhi Soopi Haji and Cheriya Soopi which it recites, and we were refer¬ 
red to the decision in Subromanyan v. Paramaswaran (1) (at page LA A) n 
which the learned Judges stated that they followed the Full Bench decision 
in Gujju Lall v. Fatteh Lall (2). It is not clear what was the precise nature 

of the documents rejected in the Madras case, but we think the decision 
in Par butty Dassi v. Purno Ghunder Singh (3) is applicable to the piesent 
case, and is not inconsistent with the Full Bench ruling above re erred to 
We may point out that in Gujju Lall v. Fatteh Lall (2), the sole object 
for which it was sought to prove the former judgment was to show that in 

another suit against another defendant t he plaintiff bad o bfcai f^ a ^ ad f J X 
cation in his favour on the same right claimed, and it was held thati t 
opinion expressed in the former judgment was not a relevant fact; withi 
the meaning of the Evidence Act. In the case before us, it is not the ad- 
iudication which it is sought,to prove,—for the point was never ad ^ dl0 r e 

T24] upon— but the judgment is tendered in evidence as proof that m a 

particular instance the plaintiffs’s predecessor acted . the f c . a : pacd ^ 
karnavan of a Marumakkatayom tarward wholly irrespective of the par 
cular dec ision arrived at in the suit. This, we think, w a relevant fact, 
and the entry is therefore admissible under Section 35 of the Evidence 

—See also Ramasami v. Appavu (4). , _ 1 

Exhibit AK is the revenue register of the 14 items of nunjah an 

parambas which were entered in Cheriya Soopi Haji s namein Fasli 
and incomiog to the conclusion that the Marumakkatayom rule governed 


(1) U M. 116. 


(2) 6 C. 171. 


(3) 9 0. 586. . 


(4 12 M. 9, 
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tbe descent, the Subordinate Judge has been greatly influenced by the fact 
that several items of property which he enumerates are shown by Exhibit 
135 to have stood first in the name of Jokkian Soopi, that they were 
transfeired to that of Cheriya Soopi in 1860 and were in the interval dealt 
with by Kunhi Soopi Haji under various documents. For the defendants 
it is not denied that Kunhi Soopi Haji came into possession of various pro¬ 
perties which originally belonged to Jokkian Soopi, but it is contended that he 
took them as sister’s son under Muhammadan law, and hence that from 
that fact alone no inference favourable to Marumakkalayom can be drawn. 

We may here observe that there is no evidence to show that Kunhi 
Soopi Haji’s mother, Bvathamma, survived her brother, Jokkian Soopi. 
If she did, and if the family followed the Muhammadan law, she would 
be a legal sharer, and we might expect to find traces of her having dealt 
with portions of the property and of her share being divided among her 
several children at her death. There are no such indications. If, on the 
other hand, (still assuming that Muhammadan law ruled the descent) By- 
athamma did not survive Jokkian Soopi, Kunhi Snopi Haji as the sister’s 
son, would have come under the head of distant kindred and have been 
altogether excluded by the brother’s sons, the descendants of Jokkian 
Mammi and Jokkian Kutti Ali. 

It is admitted, however, that Kunhi Soopi Haji did in fact succeed— 
whether under Marumakkatayom or under Muhammadan law—to a great 
fleal of property which originally stood in the name of Jokkian Soopi. He 
was alive in 1860, and it is inexplicable if these properties were ready go¬ 
verned by Muhammadan law, that he, aDd the descendants of his brothers 
and [25] sisters would have permittel the revenue registry to be transfer¬ 
red to the name of Cheriandi Soopi ; Kunhi Soopi Haji was an old man, 
and his death could not be far distant; and his own nephews, who would 
be his natural heirs under Muhammadan law, would hardly have allowed 
the transfer to the name of a distant cousin, who was no heir at all. If. 
on the other hand, we accept the theory of Marumakkatayom and the ex¬ 
planation given by Exhibit K, the situation becomes intelligible. 

It is objected by the defendant’s pleader that many of the documents 
referred to in paragraphs 50 to 61 of the judgment of the Subordinate 
Judge were not proved, and that it is not shown they came from proper 
custody. With regard to his objection, we observe from the B diary in 
the suit that these documents were put in by the plaintiffs pleader, and 
may fairly be taken as having come from the plaintiffs custody, though 
the formality of examining plaintiff when they were nut in was not observ¬ 
ed. No objection appears to have been taken at the time; indeed the 
defendant’s pleader was allowed to take precisely the same course with 
some of his documents. Many of these documents are judgments and 
public records as to whose geauineoess there is no doubt,—while others 
(marupats and sale-deeds) purported to be more than 30 years’ old and 
came from proper custody if the plaintiff is the karnavan of a Marumak¬ 
katayom fiarwad. If he is not, his possession of them is unexplained, and 
no objection to their genuineness appears to have been taken at the proper 
time. We do not think it necessary to remand the appeal for further 
evidence on these points. 

It is true that the items of property which the Subordinate Judge 
traces from Jokkian Soopi in this part of his judgment are not part of 
the property in suit,—but the evidence is relevant as showing that pro¬ 
perties which originally stood in the name of Jokkian Soopi were after¬ 
wards dealt with by Kunbi Soopi Haji,—who would be the next karnavan 
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if Marumakkatayom governed the descent,—but who is not proved to 
be tho next heir under Muhammadan law, And that these properties were 
allowed without objection to be registered in the name of Oheriandi Soopi, 
who would be an heir under Marumakkatayom but not under Muhamma¬ 
dan law, there being no evidence whatever that he had acquired any title 
either by gilt or purchase to Jokkian Soopi’s property. 

[26] The litigation referred to in paragraphs 55, 56 and 60 of the 
judgment also sui port the plaintiff's case. It was argued that no connec¬ 
tion was proved between the p ope ty sued for ax shown by Exhibit A with 
that demised in Exhibits D and E,-but Exhibit A B shows that this pro¬ 
perty was sued for in 1828 by Kunhi Soopi Haji. It was demised in 1863 by 
the same person (Exhibit D) and again in 1875 by Cheriandi Soopi (Exhibit 
E) to the plaintitl’s eighth witness who admits holding under the tarwad. 
ff the i ropem was not tarwad property it is not explained why Kunhi 
Soopi Haji’s descendants allowed this witness to attorn to Cheriandi Soopi 

inst< ad of to themselves. 

Exhibit A D shows that Kunhali who is represented to have been 
karnavan from 1874 to 1878 sued askarnavan in 1877 to recover property 
given on a demise by his former karnavan Kunhi Soopi Haji and got a 
decree. In that case the plaintiff was brought in as supplemental 
plaintiff. It is objected that Cheriandi Soopi was the next senior anan- 
dravan and not the plaintiff, but Exhibit B executed on 2nd October 1877 
shows that the plaintiff was given a power-of-attorney by Kunhali to 
manage the affairs of the Kavaroth tarwad during his absence m Arabia. 
The genuineness of this document is nob disputed, and it is important as 
tending to show that Kunhali made separate arrangement for the manage¬ 
ment of his self-acquired property and of his tarwad property. 

A suggestion was made by the defendant's pleader that several of the 
documents had been executed since the death of Kunhi Soopi Haji m 
1874 with a view to create evidence. This however, cannot be said with 
regard to several marupat 3 executed in the early part of the century, an 
it is clear that the alleged successors of Kunhi Soopi Haji have not shown 
themselves in anv hurry to assert their rights. Kunhali went to Arabia, 
and his successor is alleged by plaintiff to have been negligent of the 
interests of the tarwad. The plaintiff himseif-as far as the evidence goes 
—did not become responsible for the management till 188o and the su 

was brought in 1886. „ 

It is next urged that the Subordinate Judge omitted to consider 

several documents which would have tended to show that the descent o 
property in this family was governed by Muhammadan law and m 

particular we were referred to Exhibits 12°, 118 ]123 14o and * 84 , .. 

[27] In Exhibit 120 the plaintiff is said to be the son of the brother 

of Kunhali (Karnavan No. 3). He sued to recover property demised by 

his late brother, and the defence was that the land Y a9 h ® ld t 

mother (fourth defendant). The District Munsif found that the document 
creating demise from the fourth defendant was a concoction and observe 
that under Muhammadan law the plaintiff would have a right tosuccessio 
in preference to the wife. The observation was a mere obiter fictum, an 
the question of Marumakkatayom or Muhammadan law did notlanseir. tlhe 
suit 5 Exhibit 118 is a certified copy of a decree, but there is nothing be 
us by which we connect the parties with the parties to this.suit Exhibit 
122 shows that in 1837 some relations of Kunhi Soopi Ha,, had obtained 
from him some share in some property; but there is nothing to show What 
was the nature of that property, or on what ground the share was given. 
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Exhibit 140 is a patta whioh shows that a bib of land was transferred from 
Kuohi Soopi Haji’s name in 1874 to that of Oheriya Soopi "with permis¬ 
sion of son Ahmed Kutti Haji.” This does nob necessarily show anything 
more than that no objeotion was made by Kunhi Soopi Haji’s son to the 
transfer and is consistent with the suggestion that the property may have 
been tarwad property. Exhibit 184 shows that Kunhi Soopi Haji pur¬ 
chased some property in 1844, but there is nothing to show how his 
vendors acquired a title, though it may have descends! to them from their 
father. 

We are unable, therefore, to hold that these documents in any material 
way assist the contention of the defendants. 

Passing to the oral testimony, we find that the plaintiff’s second 
witness is the grandson of Jokkian Kuti Ali, brother of Jokkian Soopi. 
His testimony that the family is governed by Marumakkatayam law is 
therefore clearly against his interest, as he would have been a nearer heir 
than Kunhi Soopi Haji in succession to Jokkian Soopi under Muhammadan 
law. The third and fourth witnesses have also opportunities of knowing 
the facts, and the evidence of the first witness called by the defendants 
was bo the same effect. 

Upon the whole, therefore, we are of opinion that the Subordinate 
Judge was right in his conclus : on chat Rayaroth Kunhi Soopi Haji was a 
follower of the Marumakkatayam rule, notwithstanding that it is shown 
that other members of this family have dealt [28] with property which 
is described to be self-acauire 1 under the precepts of Muhammadan law. 
We may point out that the very execution of such documents as Exhibits 
F and G may tend to show the executants felt it necessary to make a 
special provision for their descendants to prevent the operation of the 
Marumakkatayam rule upon such property. 

The next point is whether the plaintiff is the present karnavan of the 
tarwad. His seniority is disputed on account of the evidence of Kuru- 
vangat Ahmed Kutti, first defence witness,—who allege 1 himself to be the 
plaintiff’s senior and the eldest in the Rayaroth tarwad. We do not think 
much reliance can be placed upon the evidence of this witness. He was 
not called by the plaintiff, and the defendants complained that he had to 
be brought on a warrant and was hostile to them. It is difficult to 
reconcile his different statements. He at first declared that he belonged 
to the Kuruvangat tarwad, in which the plaintiff had no right, and 
then that he was the eldest in Rayaroth tarwad in which the plaintiff' is 
undoubtedly a member. Had he really belonged to Rayaroth and been 
the eldest in it, we think he would have claimed the karnavanship on the 
death of Cberiya Soopi, —but he declares that he has no right to the pro¬ 
perty therein We cannot give credit to the statement of this witness that 
he is the senior member of the Rayaroth tarwad. 

It remains to consider whether the plaintiff is entitled to recover the 
property (item No. 55) from the appellant (71st defendant). The claim is 
resisted on the ground of limitation. 

The 71st defendant was not a party to the suit till after the 15th 
December 1886, or more than 12 years after the death of Kunhi Soopi Haji. 
Wa think, however, we are bound to examine the original character of the 
possession, in order to see whether!the 12 years’ rule applies— Byari-y. 
Puttanna (1)... The contention is that the property was given- to the' 71st 
defendant by Kunhi Soopi Haji in 1869 and has since been -held- fey bei 

(1) 14 M. 38. 
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adversely to the tarwad. In proof of this contention we were referred to 
Exhibits 81, 189, 190 and 191. 

It was objected that Exhibit 81 is inadmissible in evidence. We are 
satisfied that it is the rough draft of the plaint put in in original suit No. 270 
of 1869 on the Badagara District Munsif’s [ 29 ] file and is not a copy 
but an original rough draft. It has been kept lor record in the Vakil’s 
office, bears the number of the suit, and the decision in the suit has been 
endorsed upon it. The plaint actually put in was a copy of this draft. 
We hold therefore that it is admissible and shows that in August 1869 
Kunhi Soopi Ha;i admitted having alienated the property in a manner 
which would be adverse to the claim of his tarwad. 

The razi decree in that suit was in favour of the present appellant 
(Exhibit 190, dated 6th November 1869) and on 2nd September 1869 the 
tenant attorned to her (Exhioit 189). The evidence of the 70th defendant’s 
second witness proves that the 71st defendant held possession since 1869. 

We are of opinion, therefore, that the plaintiff’s claim to item No. 55 
is barred. The appeal of the 71st defendant must be allowed and the 
plaintiff’s claim as against the property in her possession (item No. 55) 
be dismissed with costs throughout. 


15 M. 29-1 M.L.J. 598. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Chennappa (Appellant) v. Raghunatha {Respondent)* 

[31st March, and 5th May, 1891.) 

Civil Procedure Coie, Section 111— Set-off—Char a ter in which claim is made-Court 
Fees-Act -Act VII 1870, Sections 6, 28 —Levy of stamp due. 

In a suit in which the plaintiff sued, as son of a deceased vakil, to recover the 
amount of a promissory note and bond executed by the defendant to bis deceased 
father, the defendant alleged in bis written statement that the plaintiffs father 
had collected funds belonging to him, as bis vakil, exceeding the amount due 
on the promissory note and bond and asked fora decree for the difference: 

Held , (1) that the written statement must be regarded as a plaint in regard 
to the set off and should have been stamped accordingly ; 

(2) that if the plaintiff claimed as the heir and representative of his 
father the set-off was rightly pleaded ; 

(3) that when a memorandum of appeal is insufficiently stamped the 
deficient stamp duty should be levied by the Appellate Court. 

[Dise., 8 C.W.N, 174 (177); 2 L B.R. 186 (190); R.. 19 C. 780 (781) ; 32 C. 654 
(661)= 1 C.L.J. 364 ; 22 M. 494 <501 > = 9 M-L.J. 37 ; 24 M. 331 (333> ; 25 M. 
380 (381) ; 16 C.P L R. 118 (120); 5 M.L.J. 233 ; 3 M.L T. 63= 123 P.R. 1907 = 
32 P.W.R 1907 ; 4 O.C. 108 (112); 159 P.L.R. 1901; 85 P.R. 1908= 130 P.L.R. 
1908 = 80 P.W.R. 1908 ] 

[ 30 ] Case referred for the decision of the High Court under Section 
617 of the Code of Civil Procedure by W. J. Tate, District Judge of South 
Canara, in the matter of appeal suit No. 14 of 1890 on the file of bis 
Court. - 

The plaint iD the suit in which this reference was made, set out 
(1) that the defeudaDt borrowed Rs. 50 from the'plaintifl’s father and gave 
him a promissory note for that amouot; (2) that the defendant borrowed 
Rs. 150 from the plaintiff’s fat her, pledged certain jewels with him and 

* Referred Case No 36 of 1890. 
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• executed a karar undertaking to repay the seme in two months, with 
interest at 12J per cent. ; (3) that plaintiff's father was dead, and plain- 
tiff, who was his heir, had been enjoying all his estate” anrl prayed for 
a decree for the sums due on the note and the karar respectively. 

The defendant pleaded that the suit was barred by limitation so far 
as the claim founded on the promissory note was concerned, and as to the 
rest of the claim his allegation was as follows : — 

I exeoubed the plaint karar reposing c>nfi ience (in him) because he 
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^ had agreed to deduct the amount due to him by me from the amount 1 ML J. 598 
„realized by him on my account, and only because he had just then no 
time to square accounts and the written statement proceeded to state 
that a sum exceeding the amount of the karar” executed on the pledge 
„ the jewels, that is, Bs. 182-8-3, recovered in execution taken out 
^through the plaintiff’s father (who was a pleader) is remaining with him 
and is due to me,” and he prayed for a decree for the difference between 
the last mentioned sums. 

The case as stated by the District Judge, after summarising the 
pleadiDgs, proceeded as follows :— 

M The District Munsif disallowed the set-off on the ground that the 
parties did not fill th9 same character within the meaning of Section 111, 

Civil Procedure Code. 

u It is now contended for the appellant that the requirements of the 
|f section are complete, for fcne amount to be set off is ascertained and 
"legally recoverable, and the parties fill in the matter of set-off the same 
M character as they fill in the suit, inasmuch as the plaintiff sued on 
^ the promissory note and bind simply a9 his father’s representative, 
f< and it is as such representative that the monies due to defendant would 
H have by him to be disbursed ; further, tnat there is no legal distinction 
between money received by plaintiff’s father in his capacity of pleader, 

[31] “ and money received by him in a private capacity. It is also argu¬ 
ed that what has to be looked to is the position of the present parties, 
and that qua both 9ets or transactions the plaintiff stands to the 
defendant in an identical position. 

On the other hand, it is urged that although paragraph 6 of the 
plaint sets up plaintiff’s heirship to his father in respect of all his pro- 
^ perty, it does not state that the plaint amounts are the father’s own 
"(self-acquired) property; that the set-off is asked for from plaintiff 
himself (last paragraph of the written statement), and that he is entitl¬ 
ed, now that it has been pleaded, to dispute his liability to pay it in 
l4 this suit, on the ground that it has not been staged, or proved, in what 
„ capacity he is to be saddled with the liability, i.e., whether as his father’s 
heir in respect of self-acquired property, or by virtue of his right of 
survivorship, in which case there would be no separate estate. 

The case is not one of equitable set-off, and so governed by the then 
Chief Justice’s judgment, in Clark v. Ruthnavaloo Chetti (1). 

It falls, as seems to me, within the stricter limits of Section 111, 
inasmuch as the transactions were different. And, on the analogy of 
„ illustration (6) to Section 111, I am, not without great doubts, of opinion 
M because the plaintiff virtually (the plaint being taken as a whole) 
t cb°B0 to bring himself forward as bis father’s representative in respect 
, °* kbe money, due on the promssorv note and the bond, and because 
such assumption of character was not objected to by the defendant, it is 
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“ not necessarily open to defendant to say that any ether sums due to him 
“ by plaintiff’s father are payable by plaintiff in such character, i.e. t really 
“ to say that on the face of his plaiot in this suit plaintiff must be taken 
“ to represent bis father in respect of all property and for all purposes. 

“ I also consider that if plaintiff is to be taken as representing bis 
“ father in respect of the set off he represents him only in bis fiduciary 
“ capacity, he being, on a species of implied contract, trustee of thedefend- 
“ ant’s money. Jf this view be correct, the set-off amount would not be 
“ recoverable as such from plaintiff’s father were he suing on the 
“ promissory note and bond. Much less is it recoverable as set-ofl 

“ from the plaintiff. , 

[32] “ Then, on the authority of two rulings, one of the Allahabad, 

“ and one, following it, of the Bombay High Court, Amir Zama v. Nathu 
“ Mai (1) and Bai Shri Majirajbai v. Narotam Hargovan (2), it is said for 
“ respondent that court-fee should have been paid on the amount of the 
“ set-off. On the other side, it is urged that there is no provision ini the 
“ Court Feos Act authorizing the charge, and that, by Section^ 111, Civil 
“ Procedure Code, the set-off has to be pleaded in a written statement 
“ which is not, per se , chargeable at all; moreover, that Government has 
“ already received full court-fee on the plaint amount, of which the set- 
“ off only, on the pleadings, forms a fraction, so that, at any rate, where 
“ the amount of set-off is less than the amount in suit, the dues of the 
“ State have been already satisfied by the court-fee paid on the plaint. 

“ I iodine, on the whole, to the latter view ; but as two High Courts 
“ have held the contrary, think it right to ask for a ruling’ which shall 
“ govern the procedure in Madras. 

“ The appellant further urges that no interest was due on the 
“promissory note A until the date of demand. I think this contention 
“ correct. A contains no mentiou of interest, and interest could .only be 
“ made payable, therefore, as damages. The contract to pay was only bro- 
“ ken at the date of the demand, so that defendant would only, from that 

“ date, be liable in damages. . 

“ But the appeal-memorandum is only stamped with the court-ree 

“ payable on the amount of the set-off. And the respondent rely mg on the 
“ Allahabad Full Bench ruling in Balkaran Bat v. Gobmd Nath Tewan 13) 
“ contends that court-fee cannot now be admitted on this other sum 
“obiected to. If the learned Judges of the Allahabad Court have 
" interpreted the law correctly, and I am bound, in the absence of a contrary 
“ ruling of the High Court of this Presidency, to think that they have 
“ done so, it seems to follow that qua the second relief sought, the appeals 
“ memorandum in this suit is so much waste paper, it being a document 
“ incapable of beingreoeived or filed in any Court under Section6 ofthe Court 
“ Fees Act, and of no validity underSection 28, and incapableunderthe same 
“ section of being validated. I have felt myself compelled to follow in ano 
“ ther case the strong authority of the Full Bench ruling, ana wouldl do so 
[33] “ here, but that I have (speaking respectfully) grea.jdoubts whet!h r 
“ that ruling is correot, i.e., whether the word document should bei M 
" to inolude, plaint or memorandum of appeal, seeing that Section 54 U. 
“ Civil Procedure Code, permits a plaint to be returned for the 
“ the proper stamp (it is true that the chapter including this Mctmn refers 
“ to the institution of suits), and whether the mistake or inadyerte 
“ mentioned in Section 28 of the Court Fees Act refers only to mistake or 
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“ inadvertence on the part of the Court or its officers, or may be held to 
44 include inadvertence on the part of the party or his vakil. 

“ And the List question, which follows the above, for the answer to 
14 it seems deducible from the same view of the law, is whether, if the 
44 statement pleading set-off should have been stamped, and the proper 
44 stamp is tendered now, that stamp oan be received, and the statement 
44 thus become validated.” 

Pattabhirama Ayyar , for appellant (defendant). 1 

Narayana Rau , for respondent (plaintiff). 
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JUDGMENT. 


We are of opinion that the parties to the present suit fill the same 
character as regards both the subject-matter of the claim and of the set-off. 
The debt which the plaintiff sues for he seeks to recover as the heir and 
representative of his father, aod the debt which the defendant pleads as a 
set-off is one which, according to him, the plaintiff is bound to pay as the 
heir and representative of his father. It may be that if the debts due on 
the promissory note and the pledge-bond are proved to be ancestral which 
survived to the plaintiff on his father’s death, and if it appears further that 
he inherited no separate property from his father, and that the debt pleaded 
as a set-off is not one which, as a son, he is bound to pay under Hindu law, 
the set-off will have to be disallowed. But a distinction ought to be made 
between the character in which a liability is sought to be enforced and the 
conditions of the liability in that character. Section 111 premises two 
things as necessary to allowing a set-off, viz., (1) that the matter of set-off 
must be an ascertained sum legally recoverable by the defendant from the 
plaintiff, and (2) that the character in which the debt is claimed by, and 
from, the plaintiff must be the same. In the case before us, the character 
is the same, viz., the plaintiff is the heir and representative of his father. 
But if it turns out on enquiry that the plaintiff is not 1’ablo to pay the 
[34] debt claimed by the defendant on the ground that he inherited no 
separate property from his father, the set-off will fail because the sum is 
not recoverable legally from the plaintiff by the defendant, and not because 
the character which the plaintiff fills as regards the debt sued for and the 
subject-matter of set-off is not the same. 

Unless the defendant admits that the debt he seeks to recover is not 
legally recoverable from the plaintiff, the plea of set-off must be allowed 
to be set up and proved, and ultimately allowed or disallowed according 
as the cros-s-debt is or is not shown to be recoverable from the plaintiff. 

As regards the second question, we are of opinion that a written 
statement containing a claim of set-off must be regarded as a plaint m 
regard to such set-off. Having regard to the language of the concluding 
paragraph of Section 111 and of Section 216, we think that the Legislature 
intended that it should be treated as a plaint for the cross-claim. The 
same view was taken of the effect of those sections by the High Courts at 
Allahabad and Bombay {Amir Zama v. Nalhu Mai (1) and Bai Shn 
Majirajbai v. Narotam Hargovan (2)). 

As to the third question, we consider that when the memorandum of 
an appeal is not sufficiently stamped, it is competent to the Court to levy 
the deficient stamp duty. This view is in accordance with the principle 
laid down by the Privy Council in Skinner v. Orde (3), and the wording of 
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Section 4 of the Limitation Act and Section 54 of the Cod* of Civil Proce¬ 
dure appear also to supuort if-. We do n it concur io the opinion expressed 
in Balkaran Bai v Gobind Nath Tiwaii (1). 

Our answer io the fourth question is also in the affirmative. 

Costs to follow the result. 


15 M. 29 = 
1M L J. 598. 


15 M. 33 = 1 M.L.J 746. 

[35] APPELLATE CIVIL. 


Before Sir Arthur J. H. Collins , Kt., Chief Justice and 

Mr. Justice Shephard. 


Collector of North Arcot and another (Defendants ), Appellants 

v. Nagi Reddi (Plaintiff No. 2), Respondent.* 

[30ih April and 1st May, 1891.] 

Revenue Recovery Art—Act IIof 1864 {Madras), Section 52— Karnam in a permanently 
settled zemindari. 

The karnam io a permanently settled z°mindari is a village servant employed 
in revenue duties within the meaning of the Revenue Recovery Act, Section 52. 

ER., 27 M. 332 (337) = 13 M.L.J. 429.] 


SECOND appeal against the decree of H. H. O’Farrell, Acting 
District Judge of North Arcot, in appeal suit No. 97 of 1889, reversing the 
decree of C. Ranga Rau, Acting District Munsif of Vellore, in original suit 


No. 11 of 1888. 

The plaintiff’s property had been attached and sold under Act II of 
1864 to enforce payment of a sum said to be payable by him on account 
of mera due to the karnam of a village in the permanently settled 
Kangundi Zemindari. 

The plaintiff now sued to have the order made by the Collector 
(defendant No. 1) under Act II of 1864 set aside and for damages. 


The District Munsif dismissed the suit, but his decree was reversed 
on appeal by the District Judge, who awarded to the plaintiff Rs. 7-14-3 
damages against the Collector and the manager of the zemindari, who 
was defendant No. 2. 

The defendants preferred this second appeal. 

Mr. Poiuell, for appellant No. 1. 

Subramanya Ayyar, for appellant No. 2. 

Bhashyam Ayyangar , for respondent. 


JUDGMENT. 

The question is whether the karnam in a permanently settled zemin¬ 
dari is a village servant employed in revenue duties within the meaning 
of Section 52 of Act II of 1864. It has been held by the District Judge 
that the section does not apply to such karnams, but only to karnams in un¬ 
settled [36] districts. It is clear that, independently of Regulation XXIX of 
1802, the karnam was, as he is now admittedly everywhere except in lands 
settled under Regulation XXV of 1802, a revenue servant. By the preamble 
of Regulation XXIX of 1802, passed after the passing of Regulation XXV, 
it is declared that the office of karnam is still of great importance, and 


* Second Appeal No. 505 of 1890. 
(1) 12 A. 129. 
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that it is expedient to provide for the continuance of it, and the Regulation 1891 
goes on to indicate the duties which are to ba performed by the karnam. May 1, 
Some of those duties are duties which may apfclv be called revenue duties. 

The Regulation VI of 1831 further tends to show that these karnams were APPEL* 
regarded as revenue servants, for the Regulation relates to hereditary LATE 
village and other offices in the Revenue and Police departments, and by OiVIL. 
the last section it is expressly provided that the Regulation shall not —v 
apply to karnams holding office under Regulation XXIX of 1802. .i. 

cannot agree with the District Judge in the view he has taken of the 1 
question, and must reverse the decree and remand the appeal to be dealt 
with according to law. Costs are to be provided for in the revised decree. 

15 M. 36=2 Weir 218. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice and 

Mr. Justice Wilkinson. 

Queen-Empress v . Ranga Rau.* [14th and loth October, 1891.] 

Criminal Procedure Code—Act X of 1872, Section 466—Act X of 1882, Section 197— 

Government orders as to tribunal lor trial of officials. 

In 1890 the Collector of G*njun reported to the Board of Revenue a charge of 
bribery, &c , against a Sub Magistrate and received directions to send the case 
for trial io some Magistrate olher tnan himself, or the Priooipal Assistant Magis¬ 
trate. He accordingly sent it to the Senior Assistant Magistrate of Berhampore; 
the accused was convicted, but he appealed to the Sessions Judge, who reversed 
the conviction on the merits. The Government did not appeal against the acquit¬ 
tal of the accused, but the District Magistrate referred to the High Court the 
question whether the Magistrate had jurisdiction : 

[37] Held , on the reference, that it was not a case for the interference of the 
High Court, because (1) it was not shown that the Magistrate had acted without 
jurisdiction ; (2) Government had not appealed against the acquittal by the Ses¬ 
sions Judge who had tried and determined the question of jurisdiction. 

CASE referred for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by E. C. Johnson, District Magistrate of 
Ganjam. 

The case was stated as follows :— 

“ A charge of bribery, extortion and criminal intimidation having 
‘ been made against the Sub-Magist,ra f e and Deputy Tahsildar of 
“ Narasannapet, I reported the same, in the capacity of Collector, to the 
Board of Revenue on 18th September 1890, and was directed in Board s 
‘‘Proceedings, No. 6967, Miscellaneous, dated 31st October 1890, to 
“ send the case for trial to some Magistrate other than myself or the 
“Principal Assistant Magistrate who had held departmental inquiry in the 
‘‘case. I accordingly sent it for trial to the Senior Assistant Magistrate, 

Berhampore. 

“ The case was taken up as calendar case No. 36 of 1890 on his 
“ file; charges under Sections 161, 166 and 384, Indian Penal Code, were 
“ framed ; the accused was found not guilty under Sections 166 and 
" 384, Indian Penal Code, but guilty under Section 161, Indian Penal 
Code, and was sentenced to two years’’simple imprisonment and a fine 

11 of Bb. 1.000. . 

- 'c , •Criminal Revision Case No. 282 of 1891. 
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Against this conviction appeal -was made to the Sessions Judge 
who quashed the conviction. . . . 

“ I then asked the Government to direct the Public Prosecutor to 
present an appeal to the High Court against the double acquittal; but 
Government, in declining to do so, has directed me to refer to the High 
Court ‘ the question of the jurisdiction of the Senior Assistant Magis¬ 
trate.’ 

| j 

‘.Government Order No. 572, dated April 9, 1875, specified, under 
the last paragraph of Section 466 of the Code of Criminal Procedure of 
1872 (corresponding with Section 197 of the Code now in force), ‘ the 
Court of Sessions' as the Court before which any Deputy Tahsildar and 
Magistrate should be tried. This order is declared by Government to 
be still in force. 

‘ Under these circumstances the trial by the Acting Senior Assistant 
Magistrate was without jurisdiction ; and I have the honour to request 
that his order in the case may be set aside [38] and the commitment of 
the accused for trial by the Court of Sessions ordered.” 

The Government Pleader and Public Prosecutor (Mr. Powell ), for the 
Crown. 

Bamachandra Rau Snheb and Pattabhirama Ayyar, for the accused. 

JUDGMENT. 
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This is a case referred to us by the District Magistrate of Ganjam 
under the instructions of Government. 

A charge of bribery, extortion and criminal intimidation was made 
against the Sub-Magistrate and Deputy Tahsildar of Narasannapet, and on 
the 18th September 1890 the District Magistrate of Ganjam reported the 
same to the Board of Revenue, and was directed by the Board to send the 
case for trial to some Magistrate (other than himself or the Principal 
Assistant Magistrate). The case was, therefore, sent for trial to the Senior 
Assistant Magistrate, Berhampore. The prisoner was convicted under 
Section 161, Indian Penal Code. The Sessions Judge on appeal reversed 
the conviction on the merits. It was argued before him by the vakil for 
tbe prisoner that the conviction was void on the ground that the Senior 
Assistant Magistrate had no jurisdiction. This defence, however, the 
Sessions Judge overruled on the ground that from the list of not.iBcations 
and rules which have the force of law in this Presidency it does not appear 
that tbe Government has passed an order under Section 197, Criminal 
Procedure Code. The Government did not appeal against the acquittal. 

Mr. Powell, the Public Prosecutor, now argues that all the proceed¬ 
ings must be set aside, as the Senior Assistant Magistrate had no juris¬ 
diction to try the case, and consequently all the proceedings are void, 
and he refers us to an order of Government, dated 9th April 1875, which 
specified, under Section 466 of the Code of Criminal Procedure then 
in force the Court of Session as the Court before which a Tahsildar 
and Magistrate or a Deputy Tahsildar and Magistrate shall be tried 
exclusively. The Government has, however, furnished the High Court 
with a list of the notifications and rules having the force of law in this 
presidency revised up to July 1887, and we find no mention of the 
order of Government, dated 9th AdHI 1875, in this list, and we must 
presume, therefore, that the order has b^en repealed or is considered to 
have ceased to have effect, the Code having been repealed. Mr. Pattabhi¬ 
rama Ayyar argues that such a Government order under Section 197 of 
[ 39 ] the present code would be ultra vires, because, as it now stande, the 
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law limits the power of Government to determining, in each particular 
case as it arises, the person by whom and the manner in which the prose¬ 
cution of such publio servant is to he conducted, and empowers Govern¬ 
ment to specify the Court before which the trial of a public servant is to 
be held ; whereas in the order of 1875 the Government directed that a 
class, viz., Tahsildars and Magistrates or Deputy Tahsildars and Magis¬ 
trates, should be tried ouly by a Court of Session. This may be so and 
may explain why the Government order was repealed, if repealed it be. 

We must decline to interfere on two grounds: (1) it ha9 not been 
shown that the trial by the Senior Assistant Magistrate was without juris¬ 
diction ; (2) the question of jurisdiction was considered by the Sessions 
Judge and decided adversely to Government and Government has not 
appealed. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 


Queen-Empress v. Munisami and others.* [6th August, 1891.] 

Criminal Procedure Cede—Act X of 1982, Sections 436, 437 —Further inquiry—Power 
of District Magistrate to suggest a committal. 

A District Magistrate who refers a case to a Sub-Magistrate for farther 
inquiry has no authority to fetter him in the exercise of bis judicial discretion 
as to the question whether the case should or should not be committed to the 
Court of Sessions. 

[R., 31 M. 133 = 7 Cr.L J. 267 = 18 M L.J. 57 (61) = 3 M L T. 230.] 

Case referred for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by E. J. Sewell, Sessions Judge of 
North Arcot. 

The question referred was whether or not a committal was illegal 
which was made by a Second-class Magistrate (who had previously 
discharged the accused and now expressed no opinion that a prima facie 
case had been made out for the prosecution) in [40J pursuance of an 
order of the District Magistrate, directing him to hold further inquiry 
and adding “ as it might be doing a violence to the scruples of the Lower 
“ Court to come to a different finding from that already recorded, the 
** Lower Court will do well if a reconsideration of the evidence leads to 
“ the conclusion that it is possible for two views to be held as to the 
- conduct of the accused, if it commits the accused to the Court of 

" Sessions.’' 

The Acting Advocate-General (Hon. Mr. Wedderburn), for the accused. 
The Government Pleader and Public Prosecutor (Mr. Powell) contra. 

JUDGMENT. 

Under Section 487, Criminal Procedure Code, the District Magistrate 
had power to make further inquiry himself or to direct the Sub-Magistrate 
to make further inquiry, but if he chose the latter course he had no 
legal authority to fetter the Sub-Magistrate in the exorcise of his judicial 
discretion. 

A commitment to the Sessions (assuming that the case was one 
whioh ought to be tried by the Session s Court.) would not be justifiable 

• Criminal revision CaeeNo. 297 of 1891. 
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unless the committing Magistrate considered a prima facie case had 
been made out which in his judgment ought to be tried at the sessions. 
The order of the District Magistrate that the case was to be committed 
if the Sub-Magistrate thought it was possible for two views to b9 held 
(the District Magistrate distinctly stating he held another view) was 
therefore ultra vires , and practically took away from the Subordinate 
Magistrate the exercise of his judicial discretion. In making the commit¬ 
ment the Sub-Magistrate does not profess to have exercised any judicial 
discretion, but commits the case as it is possible two views may be held, 
though he does not say he himself entertains any doubt as to the correct¬ 
ness of the decision he himself had arrived at. 

The commitment must be quashed and the order of the District 
Magistrate of 10th June must be restricted to a simple direction to hold a 
further inquiry. 


13 M. 41 = 1 Weir 305. 

[41] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Wilkinson. 


Srinivasa v. Annasami and others.* (10th October, 1891.] 

Penal Code —Act XLV of 1860, Section 372 —Illegal disposal of a minor. 

A dancing woman of a temple applied to the manager of the temple for the 
appointment of a minor girl, whom she falsely described as her daughter, to her 
“kothu” miras; the manager ordered tint the girl be placed on the pay 
abstract like other dancing girls, and she was employed about the temple, 
though the ceremony of tying the bottu (after which the girl could not be 
married) did not take place : 

Reid, that the above facts constituted prima facie evidence that an offence 
under Penal Code. Section 372, had been committed by the dancing woman, 
the manager above named, and the parents of the girl. 

[Appl., 16 B. 737 1743); R., 21 B. 287 (292) ; 1 Bom.L.R. 678 ; 14 Cr.L.J. 33 (34) = 18 
Ind. Cas. 257 = 24 M.L.J. 211 = 13 M.L.T. 181 = (1913) M.W.N- 207 (213) ] 

PETITION under Criminal Procedure Code, Sections 435 and 439, 
praying the High Court to revise the proceedings of T. Weir, Sessions 
Judge of Madura, in criminal revision petition No 42 of 1890, in whioh he 
declined bo interfere with the proceedings of W. B. Avling, Acting Head 
Assistant Magistrate of Madura, dismissing a complaint. 

The complaint was made against the manager of a temple, the parents 
of a minor girl, and a dancing woman, charging them with having com¬ 
mitted an offence under Penal Code, Section 372. 

The Acting Head Assistant Magistrate had, previously to the above 
order, forwarded the case under Criminal Procedure Code, Section 202, for 
preliminary inquiry to the Sub-Magistrate of Tirupattur, who recorded the 
evidence referred to in the following judgment of the High Court. 

The Acting Head Assistant Magistrate in dismissing the complaint 
said: “ From a perusal of the papers it is clear that no offence has 
“ been committed at all. The tying of bottu to show dedication or 
“ the enrolment of this girl among the dancing girls of the temple is 
“ the important ingredient of the offence, [42] to prove which there is 
“ no evidence. It does not appear that she had b een dedicated with the 

* Criminal Revision Case No. 243 of 1891. 
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u formal ceremonies pertaining fco the occasion. Further, the girl is only 
n nine or len years old and not matured. She is at liberty to marry, and 
u the mere fact of her having been anpointed to some menial services in 
u the temple (and even that has been cancelled before the date of this 
complaint) would not of itself constilute an offence under the Penal 
“Code.” 

The Sessions Judge said in paragraph 2 of his order: “The evidence 
does not show that there was any tying of the botfcu, but shows that the 
girl was only employed to do certain menial offices in the temple, viz., 
figuring on the floor before the idol.” 

The complainant preferred this petition. 

The Acting Advocate-General (Hon. Mr. Wcdderburn), for petitioner, 
argued that the evidence showed that the girl had been dedicated to the 
temple service and referred to ex-parte Padmavati (l) and Weir's Crimi¬ 
nal Rulings , 3rd edition, p. 215. 

S. Subramanya Ayyar (Bhashyam Ayyangar with him) argued that 
mere registration as holder of the “ kofchu ” miras was not enough, and 
that the tying of the bottu was a necessary preliminary to a girl entering 
on the occupation of a dasi. 


1891 
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late 

Criminal. 

15 M. 41 = 

1 Weir 865. 


JUDGMENT. 

The only question which is before us is whether the Sessions Judge 
was right in holding that there had been no such disposal of the minor as 
would bring the accused under Section 372, Indian Penal Code. The Acting 
Head Assistant Magistrate was of opinion that no offence had been com¬ 
mitted, because there was no evidence of the tying of the bottu, which in 
his opinion forms the important ingredient of the offence. The Sessions 
Judge would appear, from paragraph 2 of his order, to have been of the 
same opinion. In our judgment there may be such disposal of a minor 
as is contemplated by Section 372 even though bottu is not tied. The facts 
of this case have not been set forth either by the Acting Head Assistant 
Magistrate or by the Sessions Judgp. If they had been attentively consi¬ 
dered, we hardly think the Lower Courts would have come to the conclu¬ 
sion that there was no ground for proceeding against the accused. The 
facts to be gathered from the report of the Second-class Magistrate of 
Tirupattur, are as follows 

[43] In November 1889, fourth accused, a dancing girl of Thirukosb- 
tiyur Devastanam, falsely styling herself the mother of a girl, Pichaimuthu, 
petitioned the first accused, the devastanam manager, to ‘ appoint her 
daughter ” to her (fourth accused’s) kothu miras. The first accused, 
without, so far as appears from the record, making any inquiry, endorsed 
on the petition that the applicant’s request might be complied with if 
there was no objection. The Tahsildar of the temple replied that the 
applicant had no objection, and that he had accordingly ordered that 
* Piohaimuthu should be entered in the pay abstract like other dancing 
girls." It is not denied that the first accused received this communication, 
nor that Pichaimuthu was entertained and employed about the temple. 
From November 1889 to May 1890 Pichaimuthu’s name was accordingly 
entered in the pay abstracts along with the names of the other dancing 
girls and she performed work in the temple. We consider that these facts 
constituted prima facie such a disposal of the minor with the knowledge 
that it was likely that she would be employed or used for immoral 


(1) 5 M.H.O.R. 416. 
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purposes as to justify the Magistrate in putting the accused upon their 
trial, and that the i ejection of the complaint on the ground that there 
had been no such disposal as was contemplated by Section 372 was 
illegal. We set aside the orders of the Courts below; but as the Acting 
Head Assistant Magistrate has already expressed an opinion on the case, 
W 9 order it to be transferred to the District Magistrate of Madura for 

> 

disposal. 


IS M. 44. 

[44] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Gajapati ( Plaintiff's Representative ), Appellant v. BHAGAVAN DpSS 

( Defendant ), Respondent .* 117th and 18th August, 1891.] 

Mutt—Relation between the founder’s representative and the Mahant — Agreement by 
the Mahant on his appointment— Power o) dismissal- 

In the absence of a deed of endowment the obligations of the head of a mult 
to the representative of the founder can only be deduced from the usage of the 
institution. 

In a suit by the representative of the founder to remove the defendant from 
the headship of a mutt, it appeared that the usage was for the head of the insti¬ 
tution for the time being to nominate bis successor, and for the representative 
of the founder to sanction the nomination and invest the nominee with a sade, 
on his installation, and that the defendant bad asked the plaintiff to appemt 
him and had undertaken on his appointment to furnish to him accounts of the 
income and expenditure of the mutt: 

Held, that the plaintiff was not entitled to remove the defendant from office on 
the ground of his refusal to furnish accounts, 

[R., 1 Bom. L.R. 743 (7481 ; 11 C.L.J. 2 (12) = 3 Ind. Cas. 408.] 

Appeal agaiDsfc the decree of E. C. Johnson, Acting District Judge of 
Gaojam, in original suit No. 8 of 1889. 

Suit by the Zemindar of Parlakimedi to remove from his office the 
Mahant of the Devi Mutt at Parlakimedi. The plaintiff alleged that be 
had dismissed the defendant on 25th November 1885 for not furnishing 
him with the accounts of the mutt, &c., and that he had been justified in 
doing so under his authority as representative of the founder of the mutt 
and also under a document executed by the defendant on his appointment 
as Mahant. 

The District Judge dismissed tbe suit. 

The plaintiff preferred this appeal. 

Anandacharlu , for appellant. 

Pattabhirama Ayyar , for respondent. 

JUDGMENT. 

It is an essential part of the plaintiff’s case, as disclosed in his plaint, 
that he is the hereditary trustee and manager of the mutt, the subject of 
the suit. This he has altogether failed to prove and, cn the contrary, 
the evidence—oral and documentary [45]—shows that the mutt and 
some of the property now attached to it weie dedicated to the worship of 
Madana Mohanaswami by tbe plaintiff’s ancestor, and the management 
was banded over to a Brahman ascetic who, and his successors! DftVQ 


Appeal No. 51 of 1890. 
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continued to manage the mutt and receive and administer its revenues 
down to the present time. 

The mutt is a religious institution under the management of Byragi 
Brahman ascetios, and the plaintiff and his family Dot being ascetics 
could not take an active part in the management of its affairs. The legal 
relation, therefore, between plaintiff and defendant is not that of a trustee 
and his servant, but that of the representative of the founder and the 
manager of the institution. 

The obligations attaching to that relation can, in the absence of any 
deed of endowment, only be deduced from the usages of the institution. 
As the plaintiff is not the hereditary trustee and manager, the question is 
whether the usage of the institution justifies his claim to remove the de¬ 
fendant from the headship of the mutt aod the custody of its properties, 
which is the foundation of his suit. It is argued before us that this 
claim rests upon the fact that the plaintiff and his ancestors have always 
appointed the ascetics who have been successive heads of the mutt, and 
that the right of appointment involves a right of dismissal. And as 
against the defendant it is said the case for a right of dismissal is strength¬ 
ened by the fact, that, on his appointment, he executed Exhibit N in 
favour of the Zemindar, by which he requested that he might be appoint¬ 
ed, and undertook to render accounts of the income and expenditure. 

But we agree with the District Judge that the power of appointment, 
which the plaintiff and his predecessors are shown to have exercised in 
respect to the headship of this mutt, is a limited one and does not involve 
the power of dismissal. The appointments have always been made from 
among the chelas or disciples of the last head of the mute, and have really 
amounted to nothing more than that the Zemindar, as a powerful sup¬ 
porter and large benefactor of the mutt, has sanctioned the choice of a 
successor from among his chelas made by the head for the time being, and 
has invested the successor with a sadi on his installation. 

With the exception of the series of documents marked as Exhibits J to 
J3, which are accounted for by the fact that the Collector called foi 
accounts and particulars of the property and [46] income of the mutt, 
which the Zemindar obtained from the then head, there is no evidence 
that the heads of the mutt ever furnished accounts to the Zemindar, or 
except in the case of the demand made upon defendant before suit, were 
ever asked to furnish accounts. 

And we think the defendant’s undertaking in Exhibit N to furnish 
accounts cannot operate to alter his status so as to render himself liable to 
dismissal for not furnishing accounts. If he was not by the terms on 
which he held his office liable to render accounts, be could not, by any 
voluntary promise od his part, impose on himself an obligation which had 
no legal existence. The obligation to render accounts does not appear to 
form part of the usage of the institution, nor does it appear that the 
provision in Exhibit N for rendering accounts was ever acted upon until 
the demand before suit. No instance of a Zemindar having ever dismiss¬ 
ed the head of this mutt, or having appointed a chela other than the one 
nominated by the head of the mutt, is proved. It is urged that it was 
open to the Zemindar to appoint any chela at his discretion. In this case 
it is not necessary to determine the precise nature of the Zemindar s right 
of appointment. It is sufficient to observe that he did appoint the defend¬ 
ant and that his right of appointment is a qualified right and does not 
necessarily involve the power of dismissal. It was for the plaintiff to 
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prove his right to dismiss the defendant and we agree with the District 
Judge that he has failed to do so. 

In this view of the case, the reasons allpged for the dismissal are 
immaterial, but we may as well express our opinion upon the evidence on 
this part of the case. 

Three grounds of dismissal were originally alleged (l) misaporopria- 
tion of mutt funds. (2) immorality, and (3) refusal to render accounts. 
The first is given up in apueal. As to the second the evidence is 90 vague 
and improbable that we cannot say the District Judge was in error in 
declining to accept it. As to (3), as mentioned above, in our opinion, 
according to the usages of the institution, the defendant was under no 
legal obligation to render accounts to plaintiff, and his refusal or failure to 
do so is no justification for his dismissal. 

The suit was rightly dismissed by the District Judge, and we confirm 
his decree and dismiss the appeal with costs. 


15 M. 47. 

[47] APPELLATE CIVIL. 

Before Mr. Justice P&rkcr and Mr. Justice Wilkinson. 


Apparau ( Plaintiff's Representative ), Appellant v. Narasanna 
{Defendant), Respondent.* [13th and 23rd July, 1891.] 

Rent Recovery Ad —Act VIII of 1865 {Madras). Section 9 —Lands irrigated from Kistna 
anuut—Ait VII 0 / 1865 (Madras), Section 4 —Rate 0 ) rent—Restriction as to 
Jelling trees—Implied contract. 

A z 3 mindar holding lands irrigated by the Kistna anicut, from whom no extra 
peishcush is on tha'. account leviei by Gavornaunc, is nob eaticlpd to impose on 
his tenants a “wet ” rate of rent without the permission of the Collector. 

The fact that the tenants have paid rent at suoh a rate for six years is not 
sufficient to establish au implied covenant to continue to do so. 

It is allowable for a lindlord to insert in hie pattas a term to the efieofc that 
the tenant shall not fell trees without his consent. 

[R , 17 M. 50 (53) ; 17 M. 73 (75) ; 26 M. 252 (257) = 12 M.L J. 449 ; 29 M. 24 (25) = 
16 M.L.J. 8 ; 30 M. 155 (156) = 17 MLJ. 64= 2 M L.T. 25 ; 4 Ind. Cas. 1136 

264 • 2 M L.J. 292 (293); 24 M L J. 342 (314) = (1913) M.W. 
N. 216; D., 17 M. 1 (7) ] 

Second appeal against the decree of G. T. Mackenzie, Acting 
District Judge of Kistna, in appeal suit No. 9 of 1887, modifying the 
decree of P. Ramachandra Rau, Acting Head Assistant Collector, in sum¬ 
mary suit No. 39 of 1886. 

Suit by a zemindar to enforce the acceptance of a patta and the 
execution of a corresponding muchalka by the defendant under the Madras 
Rent Recovery Act. 

The facts of the case are stated sufficiently for the purposes of this 
report in the judgment of the High Court. The proposed conditions of the 
patta therein alluded to as mentioned in paragraphs 15—17 of the judg¬ 
ment of the District Judge were stated by hiina 9 follows, viz .:— 

The first of these conditions recites that the raiyats are not to 
^neglect or refuse to take a patta in succeeding faslis. If a raiyat culti- 
u yates so neglecting or refusing to take a patta he is to pay half his sist 
in excess as a penalty. 


• Second Appeal No. 552 of 1889. 
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JUDGMENT. 

PARKER, J. —The facts found are that a general village rent was paid 
up to fasli 1280, in which year a system of individual holdings with rates 
per acre was introduced. For four years there were quarrels and distur¬ 
bances about the rates cf rent which the zemindar wished to levy, but 
for Faslis 1285—1291 the rates paid have been Rs. 2-9-0 for dry and 
Rs. 8-8-0 for wet. The tenants object to the wet rate, and claim that 
they are only liable to pay the dry rate (Rs. 2-9-05 per acre) plus Rs. 4 
Government tax upon dry land converted into wet by the water of the 
Kistna canal, thus distinguishing this wet land from the old mamul wet for 
which nanjah rates have to be paid to the zemindar. 

After careful consideration I find myself unable to distinguish this 
case from Narasimha v. Ramasami (1). 

The six years (Fasli 1285—1291) during which these rates have been 
paid are not sufficient to establish an implied contract. No extra peish- 
cush is levied from the zemindar, nor is it found that he has contributed 
to the cost of the improvements. In either c.ise he has not obtained 
the sanction of the Collector to the [49] enhancement of rent and 
that the charge of such consolidated assessment is an enhanced rate there 
is no doubt. The argument that the zemindar is only charging the 
mamul wet rates is of no force, since it is clear that no extra rate is de¬ 
manded from him and Section 4, Madras Act VII of 1865, exempts him 
from extra payment for lands to which he is entitled to irrigation free of 
separato charge. 

I agree with the District Judge that the three conditions referred to 
in paragraphs 15—17 of his judgment must be omitted. No argument 
was addressed to us with respect to the first and third, while the retention 
of the second would be inconsistent with the priaoiple of this decision. 

The memorandum of objections was not pressed except with regard 
to the-treesr-- Prima-fa-cie a tenant has no right to cut down trees without 


< The seoond condition stipulates that raiyats converting dry land 
^into wet or garden land must pay wet or garden rates. If it is without 
4 the zemindar’s permission, the rates on neighbouring lands must be paid. 
^If it is with the zemindar’s permission [48] rates will be fixed. The 
third condition is that if cattle graze or heaps are placed on any 
land in the zemindari, the trespasser is to pay double the sist for the first 
t offence, quadruple sist for the second offence, and sextuple sist for the 
“ third ofieoce, and so on.” 

The provision in the patta as to trees to which the memorandum of 
objections related was as follows :— 

1 As the matarfa (tax) on the fruit trees, palmyra trees and Indian 
date trees standing on the said lands and the tumma (babul) trees there¬ 
on are not included in the said sist , you should obtain my permission 
* and fell tumma (babul) trees only if required for cultivation.” 

The Head Assistant Collector male certain modifications in the patta 
and it was further modified by the District Judge. 

The landlord preferred this second appeal and the tenant filed a 
memorandum of objections. 

Bhashyam Ayyangar and P. Suhramanya Ayyar , for appellant. 

Mr. Ramasami Raju and Pattabhirama Ayyar , for respondent. 


(1) 14 M. 44. 
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his landlord’s permission and I can see no reason to omit this clause in the 
patta. 

I would dismiss the second appeal and memorandum of objections 
with costs. 

Wilkinson, J.—I am of the same opinion. It was held in Ramesan 
v. Bhanappa (1), that the water tax of Rs. 4, which Government levies 
upon all lands irrigated from the Kistna channels, is not rent, and that if 
the landlord disires to add the tax to the rent and claim it as rent, he must 
obtain the sanction of the Collector. I can see no reason why the zemin¬ 
dar should be allowed to charee the mamul wet rate of Rs. 8-8-0 upon dry 
lauds converted into wet by the use of the Kistna water, seeing that his 
doing so would be to enhance the rent from Rs. 6-9-0 to Rs. 8-8-0 without 
the consent of the Collector. 


15 M 50. 

[50] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Handley . 

^ i-- 

Mahomed and others ( Plaintiffs , Nos. 2 to 11), Appellants v. 
Sitaramayyar AND OTHERS ( Defendants ), Respondents .* 

[28oh August and 22nd September, 1891.] 

Transfer of Property Act—Act IV of 1882. Section 55 (2) — Vendoi- and. purchaser — 
Covenant for title , waiver of—Power of attorney, construction of. 

When a vendee, who sues to cancel a sale on the grounds of fraud, misrepre¬ 
sentation or concealment by his vendor, fails to establish these grounds of relief, 
he is not entitled to set up in second appeal a case founded on the implied 
covenant for title under Transfer of Property Act, Section 55 (2). 

SECOND appeal against the decree of H. T. Ross, Acting District 
Judge of Madura, in appeal suit No. 538 of 1889, affirming the decree of 
S. Gopalachariar, Subordinate Judge of Madura (East), in original suit 
No. 58 of 1888. 

On 21st March 1888, defendants Nos. 1—4, who are coparceners, 
executed to plaintiff No. 1— 

(1) A sale-deed (H) for Rs. 4,575, of one-fourth village of Kotti- 

yarkottai, five other pmgus in Kottiyarkottai, five pangus in 
Tirupalagudi, and the east half of a house-site in Ramnad. 

(2) A mortgage-deed (J) for Rs. 440, of one and odd pangus in 

Kottiyarkottai, one and odd pangus in Tirugalagudi, and the 
west half of the house-site aforesaid. 

On the same day, defendant No. 5 had executed to defendants Nos. 
1—4 a sale-deed (G) of all the above properties which he (fifth defendant) 
had acquired as execution-purchaser in a suit (original suit No. 160 of 
1883) instituted against them by him as agent for the holders of a mort¬ 
gage from them in which he, as suoh agent, obtained a decree for sale. 

The present suit was instituted by plaintiff No. 1 (since deceased) to; 
obtain a cancellation of the sale and mortgage [51] (H and J) and a refund 
of Rs. 3,661 alleged to have been paid by him towards the consideration 
therefor, on the grounds :— 

_— -,- .. ■ ■- - - - — -- — - 11 n ! : > - V 

• Second Appeal No. 941 of 1890. 

(1) 7 M. 182. 
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: {a) That the properties sold and mortgaged to him by defendants 

Nos. 1—4 were charity properties, originally held by them as 
: mere trustees, which they and their vendor, the fifth defendant, 

fraudulently represented to be their ancestral Dharmasanam 
properties, originally held by them as proprietors under a 
personal grant. 

{b) That the tilth defendant had no power to sell the properties to 
, defendants Nos. 1—4 having purchased them in the execution 

sale, not on his own account, as was fraudulently represented 
to plaintiff No. 1, but merely as an agent of the original 
mortgagees who had not authorised the subsequent sale. 

(c) That no effect was given to the transactions by transfer of 
possession to first plaintiff. 

Defendant No. 5, the executant of exhibit G, had received jointly with 
his accountant, one Narayana Pillai, a power of attorney filed as Exhibit B 
from the original mortgagees of the land in question which was translated 
as follows:— 

'You b^th, on our behalf, shall be our representatives and agents, 
and authorised to exercise the power in respect of the one-fourth village 
and collect the arrears, relating bo the former incomes, <fcc , of the village, 
to instir,ube suit for the previous incomes to obtain the incomes, Ac., all 
profits a 1 ter tendering patta to the raiyats from the present fasli and 
making endeavours for conducting cultivation, and to deliver 
to us with accounts ; to anpear and conduct civil, criminal and 
revenue functions regarding the said one-fourth village and get them 
legally disposed of, to raise loaD, Ac., as our agents for expenses as re¬ 
quired, to receive money, Ac., and increase the funds to receive and pay 
us the mortgage money after the expiry of the term of mortgage or sub¬ 
sequent thereto or when you got it, to continue to pay Circar paruppu ; 
and to sue for the loss of mortgage amount when there is difficulty in re¬ 
covering tne incomes of the village. We shall admit all acts as well as 
all reasonable acts done by you in the said matter, as if they were done 
41 by us personally.” 

The further facts of this case appear sufficiently for the purposes of 
this report from the judgment of the High Court. 

[82] Tne Subordinate Judge held that possession of the land which 
was,in fact, burdened wi' h a charitable trust had been delivered to plain¬ 
tiff No. 1, and that no fraud had heen practised on him and accordingly 
dismissed the suit, and his decree was affirmed on appeal by the District 
Judge. 

The plaintiff preferred this second appeal. 

Bhashyam Ayyanqar and Sundara Ayyar, for appellants. 

Bumachandra Biu Saheb, for respmdent No. 1. 

Subramanya Ayyar , for respondent No. 5. 

JUDGMENT. 

The argument addressed to us by the learned vakil for the appellants 
may be summarized as follows. Accenting the findings of the Lower 
Courts that there was no fraud, misrepresentation or concealment on the 
part of defendants as to the title of the properties they professed to sell 
and mortgage, the plaintiffs are entitled to succeed because Section 55, 
Clause 2 of the Transfer of Property Act imports into the contract of sale 
an absolute covenant for title on the part of the defendants and the 
iacts as they appear in the judgments of the Lower Courts show that 
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tbe defendants could not make a proper title to the properties sold and 

mortgaged. „ . 

Il is to be observed that this ■was not tbe case set up for appellants 

(plaintiffsj in tbe Lower Courts. The plaintiffs sued to set aside tbe sale 
and morigage in question od the ground of fraudulent misrepresentation 
and concealment ol facts relating to the title by the defendants. Both 
Courts iound that there was no misrepresentation or concealment, and 
now tbe plamtiffs seek to fall back upon another ground of relief, viz,, 
their rights under the covenant for title given them by the Tiansferof 
Pioperty Act. We think that they should Dot be allow*d to do this in 
second appeal. No issue was raised upon this point and defendants bad 
no opportunity of meeting it or of adducing evidence as they might have 
done, to show that there was a contract to the contrary which would 
prevent the incident of a co\enant for title attaching to the transaction. 
Plaintiffs chose to £0 to trial upon the grour d of fraudulent concealment 
aDd misretresentation ard having iaiUd on tlatgiound cannot at-this 
stage be allowed to start a new case which would involve new issues and 
a frtsh inquiry. 

We think this appeal ought to be dismissed on this ground alone r 
but we are also of opinion that upon the facts found the [53] ilaimiffs 
case would fail even if it were based upon the co\enant fcr title conferred 
by the Transfer of Prrptrly Act. 

The defects of title alleged as ground for the rescission of the sale are 
two: first, that as to One-fourth of the village of Kottiyarboitai it was 
not tbe absolute properly of the defendants 1 to 4 but was charity pro¬ 
perty deoicated to tbe support of achuttium ; second, that defendant No. 5 
purchased the pioperties which he professed to sell to defendants Nos. 1 
to 4 as agent lor other persons, and, therefore, could not sell wiibcufc 
the consent of those peisons. The second oljection to tl e title may bo 
dispostdof at once by saying that there is Dctbing to show that the fifth 
defendant’s inncij als ever cbjtcted to his selling. On the contrary, one of 
them was the defendant’s second witness ar d stated that he did rot object. 
The other is dead, and tbe Lower Cturfs disbelieve the rights of the per¬ 
son who claims as his repiesentative to objtct to the transaction. More¬ 
over, we agree with the District Judge that it is not showD that the act of the 
defendant No. 5 in selling to defeudauts Nos. 1 to 4 was beyond the scops 
of the authority given him by the power of aitorney. Exhibit B, to recover 
tbe dtbts due to his principals. As agamst defendant No. 5 it is to be 
noticed that tbe plaintiffs can have no cause of action except on thegioun 
of fraud, for their contract for sale was with defendants Nos. 1 to 4 who 

purchased from defendant No. 5. . - 

As to the first objection to the title the conduct of the first plamti 
at the time of, and since the contract for, sale, in our opinion, amounte 
to a waiver of the defect in the title even if it existed, which is more than 
doubtful. The Distrtct Judge finds that “the probability and the evi¬ 
dence is overwhelming that everything about this one-fourth village an 
all the papers connected with it were explained by the first^ and fi 1 
defendants to the first plaintiff in the negotiations which ended in tbe salff 
and mortgage now sought to be cancelled. ” It is not shown to us t a 
there is no evidence to support this finding, and, on tbe contrary, we see 
in some of the documents and evidence brought to our notice much to 

lead us to thiok that it is well founded. . 

With this knowledge, theD.of the alleged defect in the title plamtm 

No. 1 paid the consideration and entered into possession of the property 
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and we think he must be taken to have waived the defect in the title, a 

defeofc which, it may be observed, even if it exists, does not go to the root 

Of the title but merely sandtes [54] one part of the property sold with a 

burden in favour of a charity. That there is any real danger of any 

disturbance to the plaintiff’s enjoyment of the property by reason of the 

supposed claims of this charity we do not believe. The proceedings taken 

by the Local Fund Board on behalf of the charity appear to have been 

abandoned and there is nothing to show that the claim of the chanty, if 

it ever existed, has been recognized or enforced for a considerable period 
of time. 

On the whole, we agree with the Lower Courts that no case has 
been made out for setting aside the sale and mortgage in question and we 
must dismiss this second aupeal with costs. A separate set for first and 
fifth respondents respectively. 


15 M. 54. 

APPELLATE CIVIL. 

Before Sir Arthur J. R. Collins, Kt ., Chief Justice , 

and Mr. Justice Shephard. 


. CHINNAN ( Plaintiff ), Appellant v. Ramachandra and others 

( Defendants ), Respondents * 

[llth March and 31st August, 1891.] 

Transfer of Property Act - Act IV of 1H8-2, sections «5,91 -Parties— Redemption- Suit by 
puisne mortgagee—Joinder of mortgagor on second appeal—Plaintiff, aname-lender. 

Oo second appeal against a decree dismissing a suit which had been brought 
by a puisne mortgagee to redeem a prior incumbrance, it was ordered that the 
mortgagor be brought on to the record. 

On its appearing tbat it hvi not been intended that the plaintiff should take 
any interest under the mortgage sued on ; 

Held, tbat the second appeal should be dismissed. 

[K., 30 M. 245 (247) =17 M L J. 174 ; IB^C.P.L.R. 33 (36) ; 1 M.L.T. 432 J 

Second appeal against the decree of T. R^masami Ayyangar, 
Subordinate Judge of Negapatam.in appeal suit No. 167 of 1887, confirm¬ 
ing the decree of T.Venkafc+raroa Chettiar, District Munsif of Pattukotta in 
original suit No. 123 of 1886. 

The plaintiff sued as mortgagee under an instrument of usufructuary 
mortgage of 14 3/32 pangusof land, dated 8th April 1881 and executed in 
his favour by one Subramaoia Gurukkal, (which was filed in this suit as 
Exhibit A,) to redeem a prior [53] mortgage executed in favour of the 
father of defendant No. 1 and to recover the land comprised therein which 
was in the possession of the other defendants. The morrgagor was not 
joined as a party to the suit. Among the defences rais- d on the pleadings, 
it waB alleged that the mortgage set up by the plaintiff, even if it was a 
document, was fraudulent and void as against the defendants. 
The third issue was framed as follows :— 

4 , # * Whether the sain Subramania Gurukkal usufructuarily mortgaged 
after the death of the said Saminatha Gurukkal without issue, and on the 
«4 “ April 1881 for Rs. 5.000,14 3/32 paDgus (including those already 

mortgaged to the first defendant’s father) to the plaintiff ?” 
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The third issue has apparently been tried under a complete misappre¬ 
hension of the law. 

Assuming that the person, who executed the mortgage in the plain¬ 
tiff’s favour, was the owner of the property, the only question is whether 
in fact he did mortgage it to the plain iff. That is the only real question. 
It is found by the Subordinate Judge that the sums stated in the mort¬ 
gage document to have been advanced on the security of it have not really 
been advanc’d, and on that finding apparently the Subordinate Judge 
arrives at the conclusion that the plaintiff '9 mortgage is “ not a bona fide 
one ” and that he has no right to claim redemption. The expression 
“ bona fide mortgage ” is a very loose and indefinite one, and it is not 
clear whar, the Sunordinate Judge means. Prima facie when the execu¬ 
tion of a m >rfcgtgi or other conveyance is proved—and here aoparently it 
was proved and not denied by the m irtgagee —furr.her evidence is nob 
required to show that the purchaser has taken the interest which the 
document purports to convey. It is not necessary for him to prove as 
against a third oerson that the consideration pissel, and proof that the 
consideration menti meld'd not mss is of n^ avail to show that the 
interest which the instrument [56] purported to convey was notoonveyed 
to the purchaser. Such proof is only important, when taken with other 
circumstances, it ten Is to show that the instrument was a mere sham 
not intended to convey any interest to the ostensible purchaser at all. 

Ia the present case, if the plaintiff’s mortgagor is content that the 
plaintiff should re leem, the defendant can have no reason to object; bub 
for that reason the mortgagor ought, as Section 91 of .the Transfer of 
Property Act requires, to be brought on the record. 

We must ask the Subordinate Judge, after first adding the mortgagor 
or hi 9 representative as a defendant, to return a revised finding on the third 
issue, and, if he finds in favour of the plaintiff on that issue, to return 
findings on the other question raised in the appeal. 

Findings to be returned within a month after the re-opening of the. 
Subordinate Court, and seven day9, after the posting of the finding in this 
Court, will be allowed for filing objections. 

[The Subordinate Judge, in compliance with the above order, return¬ 
ed a revise! fia iing which was to the effect that the mortgage-deed sued 
on was executed for the benefit of one Yellisn Chetty and not for that 
of the plaintiff who had paid nothing for it. He observed that the plaint¬ 
iff’s case was not that he had obtained the mortgage benami for Vellian 
Chetty (who was his cousin), but that he had taken it for his own bene¬ 
fit.] 

The second aopeal having come on for final hearing, the Court 
delivered judgment as follows :— 


The District Munsif passed a decree dismissing the suit. The Subor¬ 
dinate Judge, on appeal, affirmed the decree of the District Munsif record¬ 
ing as to the third is ue a finding “that the plaintiff’s mortgage is not a 
bon& fide one and he has therefore do right to claim redemption.” 

The plaimiff preferred this second appeal. 

Ramasami Raju and Subramanya Ayyar , for appellant. 

Bhashyam Ayyangar and Pattabkirama Ayyar , for respondents. 

JUDGMENT (PRELIMINARY). 
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JUDGMENT (Final). 

It is now found that, as far as the plaintiff is concerned, it was not 
intended that he should take any interest under Exhibit A. We must 
accent the finding observing, however, that the observations of the Subor¬ 
dinate Juoge are very confused. 

The appeal is dismissed with costs. 
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18 M. 57 = 1 M L.J. 78 7 N. 

[57] APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 


IS H. 94. 


PATCHA and OTHERS ( Defendants l —9), Appellants v. MOHIDIN 
(Plaintiff), Respondent .* [17th and 24th July, 1891.J 

Limitation Act—Act XV o) 1H77, Schedule If, Article 127 —Joint family property—Suit 
by Muhammadan heir for his share tn an undistributed estate. 

The words “ joint family pr perty” in Limitation Aot, 1877. Schedule II, 
Artiole 127, are intended to reler to joint family property in the Hindu srnse of 

the term. A Muhammadan sued, as heir in 1888, to recover his share in the 
prop, riy ef his grauofaiher, which bad been enjoyed j .intly by his descend¬ 
ants lrom his death, which occurred in 1840, up to a recent date. It did not 
appear that the family was governed by any special custom : 

Held, that the suit was not governed by Limitation Act. 1877, Schedule II, 
Article 127, and was barred by limitation, 

[P-, 22 C. 954 (959) ; 15 M. 60; R., 23 B. 137 (140) ; 23 M. 583 (588); 34 M 511 (513) 
= 6 lnd. Gas 50 = 20 M.L.J. 288 = 8 M L.T. 4 ; 5 Bom L.R. 35ft 1*63) ; 13 Ind. 
Cas. 791 = (1912) M.W.N. 45; 5 N.L.R. 41 ; 1 M.L.J. 754 (757); Disappr., 16 M. 
61 (63) (F.B.).] 

APPEAL against; the decree of H. R. Fanner, Acting District Judge of 
Cuddapah, io oiiginal suit No. 14 ol 1888. 

It was alleged in the plaint that the plaintiff's maternal grandfather, 
Kader Sabeb, died twenty years before this suit, leaving him surviving a 
widow, two sons, Madar Sabeb and Kassim Saheb, and a daughter, Lai 
Bee, who was the plaintiff’s mother ; that after his death his property 
had been jointly enjoyed by his heirs ann legal representatives ; aod that 
his wiuow, and Maoar Saheb and Lai Bee had since died— Madar Saheb 
leaving Beveral children. The defendants were the heirs of Madar Saheb, 
Kassim Saheb and their transferees. 

The prayer of the plaint was for the partition and delivery of posses¬ 
sion of the plaintiff’s share under the Muhammadan law of inheritance in 
the properties left by Kadar Saheb and Madar Saheb. 

The District Judge stated his findings as to the history and condition 
of the family as follows :— 

u * I find that the family by which the suit property was acquired was 
„ a trading family of Mussalmans and a family, upod which, like that of 
tt the plaintiff’s father, the Muhmammadan l*w sat very lightly. This 
tl * a shown by the fact that, when the repre- [58] s ntativea of the two 
„ brothers, Madar and Kassim, divided their property, Madar’s sons 
„ werei allowed to take the share which their grandmother, Morad Bee, 
4t bad inherited from their father, whereas Kassim, as son of Morad Bee, 
was entitled to two-thirds of that property. Again the plaintiff himself 


* Appeals Nos. 18 and 105 of 1890, 
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“ was at first allowed a 9hare in his paternal grandfather’s pronerby, though 
tt his ficner ha I predee iased his grandfather; afterwards, when the plaint¬ 
iff’s uncle consulted those who knew the law and found that plaintiff 
( had no legal claim, he took from him the property which he had been 
ct allowed to hold on tne mistaken imoression that he inherited it from bis' 
“ grandfather through his father who preleceised his grandfather. I 
<t further fill th it t lis bra lin* f imily, w io s^eo id to have acted as they 
thought fair and reasonable, rather than in accordance with the comuli- 
“ cated rules of Muhamma Ian law with regard to the distribution of 
"family, property, were content to recognize one man as head of the 
family, and that he was allowed bo manage the business, while the other 
“ members of the family alio we I him to a ;t as banker, took a subordinate 
part, and were content with such provision as he chose to make for 
“ their maintenance. Kader, the grandfather of plaintiff and of 8th, 10th 
i( anrt ll h defendants, mav be regarde I as the founder of the family for the 
w purpose of this suit. He was succeeded by his sons, Madar and Kassim. 

Alter Malar’s death about 1859, his brother Kassim became the leading 
u member of the family, and, since Kassim's death, in 1882, his place has 
* t been taken bv his son Patcha M an, the first defendant. X fi n d that Kader 
C| died about 1840, that his son Madir died about 1859, that this widow, 
“ Morad Bee, died about 1872, his daughter Lai Bee io 1879 or 1880, and 
‘ his son Kassim in 1882.” 

Upon these facts, after reference made to Regulation II of 1802 
(Madras), Section 18 and Act XIV of 1859, Section 18, Act IX of 1871, 
Scheluie II, Articles 122, 145. the District Judge held that the suit was 
not barred by limit it'on, but came within the provisions of Act XV of 1877, 
Schedule IT, Article 127, and he Da9sed a decree as prayed. 

Defendants 1—9 preferred this Appeal. 

Parthasaradhi Ayynngar and Sivagnaria Mudaliar , for appellant. 

Mahadeva Ayyar, for respondent. 

JUDGMENT. 

The plaintiff’s rights are derived through his mother Lall Bee whu 
died in 1879. Tne r ghts of this lady were [59] derived from her father 
who died about 1840 and from her mother who died in 1872, but she 
never obtained any distribution of her share. The Judge has held that 
the property was joint family property Irom which Lall Bee was never 
excluded during her life, and from which plaintiff was not excluded till 
1882, and that the suit is governed by Article 127, Limitation Act. 

The Judge finds that the family was a trading family of Mussalmans, 
upon whom the Muhammadan Law sat very lightly. It was not alleged, 
however, that there was any special family custom by which the rules of 
Hindu Law, as to joint family prooerty, would anplv. On the contrary, 
the Judge points out that when in plaintiff’s own family he had at first by 
mistake (unler the rules of Muhammadan Law) been allowed a share in 
bis paternal grand ather's property, it had afterwards been taken from 
him when the mist ike was nointed ou'. by friends who knew the Muham* 
madan Law. This case differs therefore from Khatija v. Ismnil (l), in 
which it was held that the class called “ Navayat.” (the descendants of 
Arab immigrants and Hindu Konkanis) had adopted Hindu customs. 

Nor are the rights which plaintiff seeks to enforce consistent with 
joint family rights under Hindu Liw. Under Hindu Law the plaintiff's 


(1) 12 M. 380. 
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no joint rights in her father's estate, nor would 1801 
tier mother have been entitled to any thing but maintenance. July 34. 

Tne deolsioQ in Bavasha v. Masumsha (1) was quoted as an authority - 

for the propositions that joint family property includes property left by a APPEL- 
deceased Muhammadan and divisible among his heirs until it is divided,and LATE 
that article 127 of the Limita f ion Act applies to a suit for a division of 9 uoh CIVIL. 

property. With all resneot we cannot agree with the leirned Julges in - 

either of these propositions. It seems to us impossible that property, which 
was in no resoect joint family property in the Hindu sense up to the date of 1 M.L.J. 
the deceased’s death, should becomsj unt pr jperr.y in the Hindu sense 757 N« 
because of his death, and we cinnotbut think the wcrds “ joint family 
property” in article 127 were intended to refer to joint family property 
in the Hindu sense of the term. We are strengthened in this opinion by 
the view t*ken bv the Full Bench of the Allahabad High C »urt in Amme 
Raham v. Zia Ahmad (2). [60] The Legislature had no doubt some 

reason in repealing the word “Hinlu” and substituting the word 
person,” but it may have been done as pointel out by Mahraood, J., with 
the intention of meeting cases in wnich bv speciil custom Muhammadan 
families were g warned by the Hindu Law of succession, or it mav have 
bean intended to meet cases where a n >n-Hindu had become the purchaser 
of a Hindu’s undivided share in joint family property. 

Taking this view we are of opinion thit the property left by Kader 
Saheb who died in 1840 never became joint family property, but at his 
death became separate property in which each individual owner became 
entitled to his or her separate share. 

Tne suit is therefore barred. We would reverse the decree of the 
District Judge an! dismiss the suit withces r .s thrmahout. 

The stamp fee due to Government must be recovered from the 
plaintiff. 

18 M. 60=1 M.L.J. 754. 

APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 

Kasmi AND OTHERS ( Defendants Nos. 1 to 3 and 5), Appellants v. 

. Ayishamma and OTHERS ( Plaintiffs and Defendants Nos. 7 to 9), 

Respondents * [4th, 7th, and 24th August, 1891.] 

Limitation Act - Act XVof 1877. Schedule II. Articles 123,127, 144— Suit by a Manilla 
widow for her share in her husband's property. 

The widow of a Mapilla, who had died intestate more than fourteen years 
before sui*; ened to recover a oae-sixteenth share of the property left by him and 
his brother: 

Held, tha”. although the parties were Mipillas the suit was governed by Arliole 
123 of the Limitation Act and was acordiugly barred. 

[Dili., 34 M. 511 (5131=6 Ind. Cas. 50 = 20 M.L.J. 288 = 8 M.L.T. 4; R., 16 M. 61 
(63) (F.B.); 4 M.L.J. 43 (45) : 5 N.L.R. 4L.] 

SECOND appeal against the decree of L. Moore, District Judge of 
South Malabar, in appeal suit No. 53 of 1889, affirming the decree of 
O. Ohandu Menon, District Munsif of Shernad, in orginal suit No. 291 of 
1888. 

(1) 14 B. 70. 


• Sdoond Appeal No. 794 of 1890. 


(2) 13 A. 282. 
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1891 Hydroskutti, a Mapilla, who died in 1875, was the husband of thd 

AUG. 24. plaintiff ; his brother Mamodkutti, who predeceased him, [ 61 ] was the- 

- father of the defendants. The plaintiff brought this suit in 1888 against 

APPEL* the appellants and others, for the partition and delivery of possession of 
LATE one-sixteenth share of the property left by these two persons, to which 
CIVIL. the plaintiff olaimed to be entitled as the widow of Hydroskutti. 

- The District Munsif passed a decree for the plaintiff as prayed, which 

15 M. 60 = was affirmed, on appeal, by the District Judge. 

1 M L.J. 784. The defendants preferred this second appeal. 

Narayana Rau , for appellants. 

Sankara Menon and Govinda Merton , for respondent. 


JUDGMENT. 

The question for decision in this second appeal is whether the plain¬ 
tiff’s suit is barred by limitation. The District Judge held that the case 
was governed by article 127 of the Limitation Act and that the suit , 
was therefore within time. On behalf of the appellants, it is argued that 
article 123 applies, whereas respondent’s pleader maintains that article 
144, if any, is the proper article to apply. 

The suit was instituted by a Muhammadan (Mapilla) lady who sought 
to obtain a declaration of her right to, and possession of, a certain share 
in property which, she alleged, had belonged to her husband, Hydroskutti, 
who died fourteen years before the suit was filed. Admittedly, fi>dros- 
kutti died intestate. This then being a suit for a distributive share of 
the property of an intestate, article 123 is the only one that applies, and 
the suit not haviug been brought within twelve years from the time when- . 
the share became deliverable it is clearly barred. 

But it is argued, on behalf of the respondents, that co-parcenary among 
Mapillas has been judicially recognized, and that the undivided family ■ 
property having been held by the members jointly, time did not begin to 
run against the plaintiff until she was excluded. We are not aware in 
what case co-parcenary has been judicially recognized as the custom of 
Mapilla families in Malabar. In Ammutti v. Kunji Keyi (l), although it 
was remarked that Mapillas in Malabar ordinarily follow closely the Hindu 
custom of holding family property undivided, that was not the point on 
which the decision of the case rested. We have referred to the 
records of the case and find that there was no issue as to the cus¬ 
toms of the Mapillas in Malabar. Moreover, the case now set up 
[ 62 ] was not the case put forward in the plaint. There it was asserted . 
that the greater portion of the immoveable property in Schedule A the 
moveable properties in Schedule B, and part of the buildings in Schedule C 
had been acquired by Kasmi, the father of Hydroskutti; that after his 
death (in 1859) the property had been improved hv Hydros and his bro¬ 
ther Mamod (father of appellants), who died in 1875, and that since their 
death plaintiff had been in possession of certain items, the remaining 
being in the possession of first or seventh defendant. Participation in the 
possession or enjoyment of the property held by the defendants was 
never pleaded, but plaintiff offered apparently to put the property, of which 
she has sole possession, ioto hotchpot provided she got a one sixteeDth 
share in the whole of the property left by Hydros and Mamod. 

We have already held in Patcha v. Mohidin (2) that article 127 does . 
not apply to Muhammadans, and article 144 can have no applicat’on ta 

(l) 8 M. 452. (2) 15 M. 57. 
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this base, beoause, as held by the Privy Council, that article only applies 
Where there is no other article which specially provides for the case, and 
it applies only to immoveable property. In the present case, Article 123 
olearly applies, and plaintiff’s suit, not having been instituted within 
twelve years from the date of Hydros’ death, is barred. The decrees of 
the Lower Courts, so far as they affect the first, second, third, and fifth 
defendants (appellants) must be set aside and plaintiff’s suit as against 
them dismissed with costs. 


13 M. 03 = 2 Wqir 794. 

[63] APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Queen-Empress v. Samiappa and others. 5 " 

[31st March and 9th September, 1891.] 

Evidence Act—Act 1 of 1872. Sections PO. 13*2— Self incriminating statements of witness 
— Proof and admissibility of depositions containing such statements in vroceedings 
against the witness, 

A revenue official was charged with the offence of attempting to receive a bribe 
from oertain raiyats who gave evidence for the prosecution, and he was convicted. 
He 8ubs*quently charged the raiyats with havii g conspired to bribe him, and in 
their trial their depositions in the previous case were tendered in evidence for 
the prosecution : 

Held, that the depositions should have been admitted in evidence. 

CASE referred for the orders of the High Court under Section 438 of 
tbe Ciiminal Procedure Code by E. S. Laffan, District Magistrate of 
Bellary. 

The facts of the case appear sufficiently for the purposes of this report 
from the following judgment of the High Court. 

Mr. Paulie, for the accused. 

Tbe Government Pleader and Public Prosecutor (Mr. Poiucll), for the 
Crown. 

JUDGMENT. 

In calendar case No. 2 of 1889 on the file of the District Magistrate 
of Bellary, one Murtinjayaiu, a classifier in the Revenue Settlement 
Department, was convicted of an attempt to receive a bribe from a body of 
raiyats at the rate of four annss an acre of their holdings and was sen¬ 
tenced to two years’ rigorous imprisonment. In April last he complained 
to the District Magistrate against ten raiyats upon whose evidence be was 
convicted, and charged them with having conspired to bribe him. Tbe Dis¬ 
trict Magistrate transferred the complaint for disposal to the Deputy Magis¬ 
trate, who, after examining the complainant, issued process. In his examina¬ 
tion Murtinjayaiu denied that he attempted to take a bribe, whilst he stated 
that the accused admitted having conspired to bribe him in the evidence 
which [64] they gave iD calendar case No. 2 of 1889. Seeing that the com¬ 
plaint was in its nature vindictive, tbe District Magistrate asked the High 
Court to interfere in revision. In Queen-Empress v. Sunnoppa (1), a 
divisional bench of this Court considered that there was nothing illegal 
on the part of the Divisional Magistrate in eDtertaii mg tbe complaint and 


* Criminal Revision Case No. 602 of 1890. 

(1) Criminal Revision Case No. 267 of 1890, unreported. 
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1891 issuing process, and that it was premature for them as the case was sub 
Bep. 9. judice to exDross any opinion oa the other questions discusse i by the 
District Magistrate in his letter of reference. The Deputy Magistrate 
Appel- then tried the accused, discharged the fifth, seventh, eighth and ninth, 
LATE convicted the first, second, third, fourth, sixth and tenth accused 
CRIMINAL, under Sections 116 and 161, Indian Penal Code, and sentenced the 

-third and fourth to two months’ simple imprisonment and the others 

15 M. 63= a g ne 0 f r s 25 each. On appeal the Sessions Judge acquitted 
2 Weir 794. the third and fourth accused. Both the District Magistrate and the 

Judge agree in thinking that the strength of the case for the prosecution 
depends mainly on the question whether the self-incriminating depositions 
given by the accused are receivable in evidence. Tne District Magistrate 
considers that they are not admissible under the proviso of Section 132 of 
the Evidence Act, though the accused had not claime 1 an indemnity 
before criminating themselves. He questions the correctness of the deci¬ 
sion of the majority of this Court in The Queen v. Gopal Doss (1) and draw¬ 
ing attention to the cases of Manjaya v. Sesha Shetti (2) and Bhikumber 
Singh v. Becharam Sircar (3) refers the convictions of the accused to this 
Court for revision so far as they have not been set aside by the Sessions 
Judge As regards the acqui'.tal of the third and fourth accuse!, the 
District Magistrate thinks that the Sessions Judge has overlooked Section 
80 of the Evidence Act. and that the acquittal, if supported, can only be 
supoorted for the reason mentioned by him, viz., that the self-incriminating 
denositions of the accused in calendar case No. 2 of 1889 are not legal 
evidence. All that was decided in Manjaya v. Sesha Shetti (2) wa9 that 
a witness was not liable to be convicted of defamation on a statement 
made by him as a witness, ani that if the statement was false the rum dy 
was by indictment for perjury. Again, in the case of Bhikumber Singh 
[65] v. Becharam Sircar (3), it was only decided that no suit would lie 
for damages on account of slander uttered by a witness whilst under 
examination in a judicial proceeding. Tnere is no real conflict between 
these decisions and the decision in The Queen v. Gopal Doss (1), and 
we feel, therefore, bound to follow it. As observed by the District Magis¬ 
trate, the Sessions Judge was clearly in error in holding that the deposi¬ 
tions given by the third and fourth accused wer6 not legal evidence 
against them, and that it was not one of the presumptions arising under 
Section 80 of the Evidence Act that the witnesses did actually say 
what was recorded. Section 80 provides, inter alia , that the Court 
shall presume that the evidence was duly taken, and it could not be 
considered to be duly taken if it did not cmtain what the witness actually 
stated. Having regard to the decision in The Queen v. Gopal Doss (1) 
and to the mistake made by the Sessions Judge ia declining to act upon 
Section 80 of tho Evidence Act, we think that the acquittal of the third 
and fourth accused was wrong. As the sentence of imprisonment has 
been suffered in part, we will merely restore the conviction and treat the 
sentence that has been undergone as sufficient. 



(1) 3M. 271. 


(2) 11 M. 477. 
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13 M 65. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Saravana ( Defendant ), Appellant v. ChinNAMMAL ( Plaintiff ), 

Respondent* (.26Gb August, 1891.] 

Transfer of Property Act—Act IV of 1892. Section 68 (c)— Personal suit for mortgage 

amount. 

In a suit against a mortgagor for the principal and interest due on a mortgage, 
it appeared that the p»yrneot of intereit had fallen into arrears, ani that the 
mortgage deed provide 1 that in suoh event the m >rtgigea sho iId be entitled to 
possession of the mirtgige pre nises ; the oior gag>r falsely alleged that all the 
interest due had been tendered : 

Held, that the imrbgtgdd was entitled to sue as above. 

£R., P L.R. (1900) p. 180 ] 

[66] Second Appeal against; the decree of R. S. Benson, Distriofc 
Judge of South Arcot, in appeal suit No. 291 of 1888, reversing the decree 
of S. A. Krishna Rau, District Munsif of Chidambaram, in original suit 
No. 526 of 1888. 

Suit for the principal and interest due on a mortgage dated 18th June 
1887 : the sum secure! was Rs. 300, and the material portion of the 
mortgage deed was as follows : — 

‘ Tne interest accruing at the rate of half per cent, per mensem shall 
be paid in cash within the 30r.h Vykasi of every year. In default of so 
paying, the said hypothecate! Knd shall be enjoyed. I myself shall pay 
the assessment of the said land.” 

The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment. 

Krishnnmachariar , for appellant. 

Mahadeva Ayyar , for respondent. 

JUDGMENT. 

By the terms of the mortgage document, on failure of payment of 
interest at the stipulated time, uliintiff was entitled to possession of the 
mortgaged property. Defendant alleged tender of the interest at the due 
date, but it is found that this allegation is false. On the findings, there¬ 
fore, plaintiff was, some months before Ruib, entitled to ro«ses-don, and 
de'endant did not put her in possession, but, on the contrary, denied her 
right to possession on a false ulea of tender of 'he interest. W« think, 
therefore, that, under clause ic) of Section 68 of the Transfer of Property 
Act, plaintiff was entitled to sue for the mirteage amount, and the decree 
of the Lower Court can be supported on this ground. The appeal is dis¬ 
missed with costs. 


• Second Appeal No. 1015 of 1890* 
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15 M. 67 = 2 M.L.J. 13. 

[67] APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 


Krishna ( Defendant ), Appellant v. Lakshminaranappa 
(Plaintiff), Respondent A [28th August, 1891.J 

Bent Recovery Act -Act VIII of 1865 (Madras), Sections 3, 12 —Mulgeni holding—Right 
of tenant to relinquish his lease. 

It is not competent to amulg«ni tenant in South Canara to relinquish his lease 

and free himself from his obligation for rent without the consent of the landlord: 

Quccre, whether a mulgar is within the olass of landholders defined in Rent 

Recovery Act, Section 3. 

[R., 27 M. 465 i469j = 14 M.L.J. 81.] 

SECOND Appeal agaiost the decree of S. Subbayyar, Subordinate 
Judge of South Cauara, in appeal suit No 299 of 1889, affirming the decree 
of K. Krishna Kau, District Munsif of Puttur, in original suit No. 103 of 
1889. 

The plaintiff, who was a mulgar in South Canara, sued to recover 
Rs. 18 8-0, being arrears of rent, with interest, due under a mulgeni lease 
granted to the defendant on 16th November 1877. Tne defendant pleaded 
that he had intimated to the plaintiff in the beginning of the year for 
which rent was claimed, that he had relinquished possession of the land 
and his rights uuder the mulgeni lease, and that accordingly the plaintiff 
was not entitled to recover. He further alleged that he had been compelled 
to quit the land, as the plaintiff had failed bo gnt certain works era the land 
carried out as promised by him. This allegation was held by both the 
Courts not to have been substantiated, but no issue was framed with 
reference to it. 

The District Munsif passed a decree for the plaintiff, providing that 
he should recover the decree-amount “ from the defendant or by sale of 
the property mentioned in the plaint ” This decree was affirmed on 
appeal by the Subordinate Judge. Both decrees were passed on the 
ground that it is not open to a mulgeni tenant to surrender bis rights under 
the lease and thereby free himself of liability for rent without thecoDsent 
of the landlord. 

[6»] The defendant preferred this second appeal on the following 
grounds :— 

“ The Lower Courts were wrong in deciding that defendant could not 
“ relinquish his lauds in favour of his landlord. 

“ Defendant having relinquished his lands to plaintiff as per I and II 
“ is not liable to pay plaintiff the rent sued for. 

‘‘ The Lower Courts should have framed an issue as to whether theie 
“ was an agreement betweeu plaintiff and defendant that plaintiff should 
“ do certain acts in reference to the land an*i whether ihenon peiformance 
“of such acts justified defendant in relinquishing the lands and t 0 
“ absence of such an issue prejudiced defendant’s case.” 

Ramasami Mudaliar , for appellant. 

Mr. Subramanyam, for respondent. 


• Second Appeal No. 1039 of 1890. 
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JUDGMENT. 


1891 


We are of opinion that; Section 12 of the Kent Recovery Act does not 
apply to this case. In the first place it i9 not shown that the plaintiff 
comes within the class of land lolders defined bv Section 3, and next it is 
impossible to suppose that in an Aot for cons >lidat>ng an 1 improving the 
law for the recovery of rent, it could possibly he intrude! to repeal the 
ordinary law relating to contracts and enact that one contracting party 
could put an end to the contract whenever he chose and the other never. 
(See the remarks o f Holloway. J., page 173, in the case of Chockalinga 
Pillai v. Vythealmga Pundara Sunnady{ 1).) 

The appeal is dismissed with costs. 


AUQ. 28. 

Appel¬ 

late 

Civil. 

18 M. 67- 
2 M.L.J. 18. 


15 M. 69. 

[69] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice and 

Mr. Justice Wilknson. 

Narayanan (Plaintiff No. 1), Appellant v. Narayanan and others 
(Defendants Nos. 2 to 14 and Plaintiff Nos. 2 to 18), Respondents* 

[8tb October, 1891.] 

Civil Courts Act (Madrasi —Act III of 1873, Section 12 —Jurisdiction—Valuation 
of relief —Suit for partition. 

In an appeal against a decree of a Subordinate Judge dismissing a suit 
brought by the members of one Nambudri illora against the mem hers of another 
for partition and delivery of a moiety of the property of an extinct illom, it 
appeared that the value of the share cla'med was less than Rs 5.000 : 

Held, that the appeal lay to the District Court: Krishnasamiv, Kanakasabai 
(14 M. 183) followed. 

CR., 22 B. 315 (316| ] 

Appeal against the decree of E. K. Krishnan, Subordinate Judge of 
Calicut, iD original suit No. 16 of 1889. 

Suit for the partition and delivery to the plaintiffs of the property 
formerly belonging to a Nambudri illom known as Varanasi, which was 
now extinct. 

The Varanasi illom and those of which the plaintiff and defendants 
were respectively members were branches of the same illom. The 
plaintiffs sued as co-heirs and successors with the defendants of the extinct 
illom. 

The value of the share claimed was Rs. 2,743-1-4. 

The Subordinate Judge passed a decree dismissing the suit. 

The plaintiffs preferred this apoeal. 

Bhashyam Ayyangar and Sankaran Nayar, for appellant. 

Sankara Menon, for respondents Nos 1 to 6. 

Sundara Ayyar , for respondent No. 1. 

JUDGMENT. 

We think that we should follow the principle laid down in Krishna- 

sami V. Kanakasabai (2) and other cases instead of that laid down in 

Vydinatha v. Subramanya (3) on the ground that when the Varanasi illom 
-- • ■ ■ — ——- 

• Appeal No. 132 of 1890. 

(1) 6 M.H.O.R, 164. (2) 14 M. 183. (3) 8 M. 236. 


897 



15 Mad. 70 


INDIAN DECISIONS. NEW SERIES 



1891 became extinct there were, [70] according to plaintiffs’ own case, odIv two 
Oot. 8. illoms entitled to snare in toe property of the extiucc illom. The value 

- of the suit is, therefore, the value of the share claimed, and the apueal lies 

APPEL- t 0 the District Court. We return the appeal to be presented in the pro* 
LATE per Court. Appellant must pay respondents’ costs in this Court. 

Civil. 

19 H. 69. 

Before Mr. Justice Shephard arid Mr. Justice Handley. 


19 M. 70 = 2 M L.J. 39. 
APPELLATE CIVIL. 


Ramayyar ( Plaintiff ), Appellant v. SHANMUGAM AND OTHERS 

( Defendants ), Respondents .* 

[3rd and 13th November, 1891.] 

Alteration in document sued on, materiality of—Forged attestation. 

In a suit on a hypothecation bond, dated before the Transfer of Property Aofc 
came into operation, and executed in fav >ur of the plaiutifi by the father (de- 
oea c cdj of defendant No. 1, it appeared that, after the bond had come into the 
bands of iho plaintiff, the name of defendant No. 1 had been added as that of' 
an attesting witness and that this was a forgery : 

Held , that the plaintiff was not precluded from recovering by reason of this 
alteration in the bond sued on. 

[F., 40 P.L R. 1901.] 

Second Appeal against the decree of W. F. Grahame, District Judge 
of Tinnevehy, in appeal suit No. 326 of 18b9, reversing the decree or 
V. Kuppusami Ayyar, District Munsif of Ambasamudram, in originalsuit 
No. 1022 of 1888. 

Suit to recover the principal and interest due on a hypothecation 
bond, dated 18th January 1881, executed by the father (deceased) of defend¬ 
ant No. 1, who was the father of defendants Nos. 2 and 3. The 
instrument sued on purported to contain the signature of defendant No. 1 
as an attesting witness, hut it was found that this signature was a 
forgery and had been added after the instrument came into the hands of 
the plaintiff. 

The District Munsif passed a decree for the plaintiff. This decree was 
reversed on appeal by the District Judge, who held that the instrument 
had been materially altered, and the plaintiff was thereby precluded 
from recovering on it on the authority of [7 i] Ramasamy Eon v. Chinna 
Bhavani Ayyar (l), Christachorlu v. Karibasayya (2), Mohesh Chunder 
Chatterjee v, Kamini Kumari Dnbia (3), Valiappav. Mahommed Khasim 
(4), Govindasami v. Kuvpusami (5), Sitaram Krishna v. Daji Devaji (6), 
and Paramma v. Ramachandra (7). 

The plaintiff preferred this second appeal. 

Bhashyam Ayyangar, for appellant. 

Parthasaradhi Ayyangar , for respondent No. 1. 

JUDGMENT. 

SHEPHARD, J.—This is a suit brought upon an instrument of hypo¬ 
thecation executed in the plaintiff’s favour by one Ponnappa Pillai, now 

* Becond Appeal No- 1234 of 1890. 

(1) 3 M. H.O.R. 247. (2) 9 M. 399. (3) 12 O, 313. (4) 5 M. 166. 

(5) 12 M. 239. (6) 7 B. 418. (7) 7 M. 302, 
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deceased. Tbe defendants are the sons and grandsons of PonDappa. It 
has been found by the District, Judge that, after tbe bond came into the 
plaintiff’s hands, an attestation was added purporting to be signed, but 
not in fact signed by Ponnapta’s son Shanraugam. In tbe opinion of tbe 
Judge this addition, for which the plaintiff was responsible, constituted a 
material alteiation of tbe instrument, ard ho accotdingly dismissed the 
suit. There can be no doubt that tbe object in making this addition was 
to facilitate the proof of the execution of the instrument as well against the 
executant as against his son, the defendant. It was t he more imp 01 tant to 
Obtain the son’s attestation rather than that of a stianger, because when 
tbe insttument came to be enforced, it would be material to show that he 
bad admitted the debt and that his interest in the property was therefore 
affected by the hypothecation. Id this respect and also because in the 
Calcutta case cited in argument —Mohesh Chunder Chatterjee v. Kamini 
Kvman Dabia (1),—the added signature was genuine, that case is distin¬ 
guishable from the present. I am, however, of opinion that the principle 
laid down in that case applies, and that there is here no material 
alteration of the instrument within the meaning of tbe penal rule on which 
the defendants rely. 

It is clear that the adding of an attestation, whether the signature is 
genuine or not, does not purport to affect the terms of the contract bel ween 
the parties to the instrument; nothing new is f mbodied in it. no fresh party 
is aoded as was the case in Gardner v. Walsh{2). The executant of the instru¬ 
ment could not [72] he affected by the addition prejudicially or otherwise. 
It cannot be said that the identity or effect of theinstrument. is altered, for it 
remains as it was, when executed by Ponnappa Pillai, an instrument h\ po- 
tbecafiDg his property. It is not as if the attestation were necessary in order 
to make the instrument legally operative. That would be a totally different 
case and is expressly excepted from the proposition laid down in Mohesh 
Chunder Chatterjee v. K&inini Kumari Dabia (l), and see Davidson v. 
Cooper (3). In tbe present case the object which the attestation fulfilled 
might have been almost equally well secured by a memorandum written on 
a separate piece of paper. It was not indispensable for the plaintiff s pur¬ 
pose that anything should be written on the very paper on which the 
instrument is written. 

I can find no authority for holding that in such a case there can be 
deemed to have been a material alteration of the instrument, and I would 
thereloie reverse the decree of the District Judge and remand the appeal. 

HANDLEY, J.—In my opinion, even on tbe finding of the District 
Judge that the name of defendant No. 1 as an attesting witDes9 to the 
hypothecation bond sued on was forged after execution and registration 
and after the document came into plaintiff’s hand, the case does not come 
within the rule laid down in Master v. Miller (4) and tbe other English 
cases, and declared by the Full Bench decision in Chnstacharlu v. Kari- 
basoyya (5) to be applicable to this country, so as to disentitle plaintiff 
to sue on the bond. In tbe order in Vazeeralli v. Surianarayana (6), to 
which I was a party, this Court, following Mohesh Chunder Chatterjee 
v. Kamini Kumari Daiba (1) in preference to Sitaram Krishna v. Daji 
Devaji 17), held that the addition of the name of an attesting witness sub¬ 
sequently to the delivery of the document was not a material alteration 
which invalidated the document. I adhere to the principle of that 

(lj 12 0. 913 (9) 24LJ Q.B. 286^ (3) 11 M. & W. 778. 

(4) 1 Sm. L.C. (Ed. 8), 857. (5t 9 M. 399. 

(6) Appeal No. 89 of 1890, untepotted.(See 1 M.L.J. 368). (7) 7 B, 418. 
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1891 decision ; and it seems to me to make no difference in principle that the 
Nov. 13. addition of the name of the attesting witness is a forgery and made with 

- the fraudulent intention of precluding the person, whose name is forged, 

APPEL- from denying the genuineness of the document. The attestation clause 
LATE [73] is no part of the document as executed by the executant, but merely 
CIVIL. one means of proof of the document, and, as such, is not a material part 
—— of the document as executed within the principle of the rule under 
18 M. 70= consideration. Attestation was not in this case necessary to the validity 
2 M.L.J. 39. 0 f th e document as it was executed before the Transfer of Property Act 

came into force. I express no ouinion as to what would be the effect of 
the addition of an attesting witness’s name in cases where attestation was 
necessary to the validity of the document. 

I would reverse the decree of the Liwer Appellate Court and remand 
the appeal for disposal upon the other questions raised. 

15 M. 73. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Gray (Plaintiff), Petitioner in C.R.P. No. 303 and Respondent in No. 408 
v. Fiduian ( Defendant ), Respondent in No. 303 and Petitioner 

in No. 408.* [5th and 6th October, 1891.] 

Master and servant -Liability of master for servant's act—Offer of money by defendant 
to avoid litigation. 

Tbe servant of the defendant, who was staying in the plaintiff's hotel, broke 
a filter, the property of the plaintiff. In a suit bv the plaintiff for damages it 
appeared that the servant, when he broke ihe filter, was not acting within thf 
scope of his emoloyment, nor on r.he defendant’s business, or for his benefit. 
Tbe defendant offered to the plaintiff as compensation Rs. 30 (which was refused) 
but without acknowledging any liability : 

Held, (1) that tho defendant was not liable for the act of his servant; 

(2) that the plaintiff was not entitled to a decree for Rs. 30. 

PETITIONS under Provincial Small Cause Courts Act IX of 1887, 
Section 25, praying the High Court to revise the decree of W. E. T. Clarke, 
Subordinate Judge of Nilgiris, Ootacamuud, in original suit No. 366 of 
1889, small cause side. 

The facts of this case appear sufficiently for the purposes of this 
report from the fallowing judgment of the High Court. 

[74] The Subordinate Judge passed a decree for Rs. 30 without 
costs. 

Plaintiff preferred civil revision petition No. 303 of 1890 and the 
defendant preferred civil revision petition No. 408 of 1890. 

Mr. W. Grant , for plaintiff. 

Mr. Gover, for defendant. 

JUDGMENT. 

In Civil Revision Petition No. 303 of 1890 :—In this case the plaint¬ 
iff, an hotel proprietor, sued to recover from defendant the value of a 
filter broken by defendant’s servant while defen lant was resident in the 
hotel. The Subordinate Judge found that defendant’s servant was 

• Civil Revision Petitions Nos. 303 and 408 of 1890. 
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not aofcing under any express or implied authority from his master when he 
broke the filter, and hence that defendant was not liable for the act 
of his servant. Inasmuob, however, as defendant had offered R 9 . 30 to 
plaintiff as compensation for the loss of the filter and to avoid litigation, 
the Subordinate Judge decreed that amount against defendant without 
oosts. Both plaintiff and defendant have applied to the Court to revise 
this decree. 

The learned Counsel for the plaintiff has correctly stated the rule of 
law that a master is liable for the acts of his servant, provided they were 
within the scope of the employment, and also if they are intentionally 
done in the interest and for the benefit of the master. In the case before 
us there is no evidence that the servant, when he broke the filter, was 
doing anything for the benefit of his master or upon bis master’s business, 
and the question therefore is whether he was acting within the scope of 
his employment. The Subordinate Judge, after hearing the evidence, 
has decided that he was not so acting, and the contention before us is 
that the Judge was in error upon this point. We think that in revision 
we are bound to accept the finding of the Judge upon this question. The 
question of scope of authority was a question of fact, as to which the 
evidence was conflicting. In England such a question would have been 
left to the Jury, and the Judge would have been bound by the finding, 
the evidence being conflicting— Stevens v. Woodward (1). In revision, 
therefore, we must accept the finding, unless it is open to some legal 
objection. We cannot hold, as a matter of law, that for any act done by 
defendant’s servant, the master should be held responsible, though the 
[78] act was wholly outside the scope of the servant’s employment, and 
in no way an incident of it. We must, therefore, dismiss the plaintiff’s 
petition with costs. 

In Civil Revision Petition No. 408 of 1890:—Upon the question 
raised by the defendant, we are clearly of opinion that tbe Subordinate 
Judge could not decree to plaintiff a sum of money which defendant had 
merely offered as a matter of grace and without acknowledgment of 
liability (but merely to avoid litigation) and which offer the plaintiff bad 
refused to accept. We must allow the petition, and reverse the decree of 
the Subordinate Judge and dismiss the 9uit with costs throughout. 


15 M. 73=1 Weir 372. 

APPELLATE CRIMINAL. 

Before Mr. Justice Parker and Mr. Justice Shephard. 


Queen-Empress v. Basava.* [5th and I7th November, 1891.] 

Penal Code, Section 372 —Disposal of a minor —Dedication of a girl in a temple. 

The accused dedicated his minor daughter as a Basivi by a form of marriage 
with an idol. It appeared that a Bas'vi is inoapable of contracting a lawful 
marriage, and ordinarily practises promiscuous intercourse with men, and that 
her sons succeed to her father’s property : 

Held, the acoused had committed an offence under Penal Code, Section 372. 

PL, 24 B. 287 (292) ; 1 Bom.L.R. 678.] 

• Criminal Revision Case No. 475 of 1891. 

II # (1) 6 Q.B.D. 318. 
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Case reported for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by H. T. Knox, Sessions Judge of Bellary. 

In this case the Magistrate convicted the accused, a Madiga, of an 
offence under Penal Code. Section 372. The minor in respect of whom the 
offence was held to have been committed was the daughter of the accused, 
and the “ disposal ” charged consisted of the dedication of the girl as a 
Basivi by the performance of a marriage ceremonial between her and an 
idol. 

In his letter of reference the Sessions Judge expressed an opinion 
that the conviction was wrong. The Sessions Judge pointed out that 
the record was silent as to the effect of the [76] Basivi marriage 
ceremony save that it prevented a subsequent marriage, in regard to 
which he referred by way of comparison to the formal marriage of 
girls in Malabar under the Marumakkatayam law. He referred to evi¬ 
dence that it was not a matter of course for Basivis to prostitute them¬ 
selves for money and added :— 

“ The evidence is very clear that Basivis are made in accordance 
“ with a custom of the Madiga caste. Madigas are leather-workers, but 
“ in the western taluks of this district, where the custom seems to prevail, 

“ they appear to be ia a position much better than that of the chucklers 
“ io the southern districts. It is also in evidence that one of the effects 
“ of making a girl a Basivi is that her male issue becomes a son of her 
“ father and perpetuates his family, whereas, if she were married, he 
“ would perpetuate her husband’s family. In the particular case the girl 
“ was made a Basivi that she might be heir to her aunt who was a Basivi, 

“ but childless. Siddalingana Gowd says that they and their issue inherit 
“the parents’ property. There is evidence that Basivis are made on a 
“ very large scale, that they live in their parents’ houses. There is no 
“ evidence that they are regarded otherwise than as respectable members 
“ of the caste. It seems as if the Basivi is the Madiga and Bedaru 
“ equivalent of the ‘ appointed daughter ’ of Hindu law (Mitakshara. 

“ Chapter I, Section XI, 3). 

“Upon the whole the evidence seems to establish that among the 
“ Madigas there is a widespread custom of performing in temple at 
Uchangidurgam a marriage ceremony, the result of which is that the 
“ girl is married without possibility of widowhood or divorce; that she is 
“ a t liberty to have intercourse with men at her pleasure ; that her children 
“ are heirs to her father and keep up his family, and that Basivis’ nieces 
being made Basivis become their heirs. The Basivis seem in some cases 
“ to become prostitutes, but the language used by the witnesses generally 
“ points only to free intercourse with men, and not necessarily to receipt 
“ of payment for use of their bodies. In fact they seem to acquire the 
“ right of intercourse with men without more discredit than accrues to 
“ the men of their caste for intercourse with women who are not their 

a • ft 

wives. 

The Government Pleader and Public Prosecutor (Mr. Powell ), in 
support of the conviction. 

[77] Accused was not represented. 

JUDGMENT. 

PARKER, J.—The evidence shows that a girl, who is dedicated as ft 
Basivi, becomes incapable of contracting a marriage, which would be re¬ 
cognized as valid by the laws and customs of her caste; that she is at 
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liberty and is expeoted to have promiscuous intercourse with men general¬ 
ly, and that she and any children born to her inherit in her father’s family 
only. 

The dedication thus made effects a change in the circumstances of the 
minor which was recognized as a “ disposal ” within the terms of Section 
372, Indian Penal Code, in the Proceedings of this Court, dated 11th 
April 1881, No. 746, paragraph 13 (l), and the parents of the minor 
cannot but be aware that the minor will in consequence live a life which 
is recognized as immoral. 

I do not think that any analogy can be drawn as suggested by the 
Sessions Judge between the dedication of a girl as a Basivi and the formal 
marriage of a girl in Malabar under the Marumakkatayam law. In Mala¬ 
bar there is no legal marriage, and neither a woman nor her offspring 
can ever pass into the family of a husband, while among Madigas such is 
not the case, and a girl, by becoming a Basivi, becomes incapable, tpso 
jacto , of contracting a legal marriage. Nor do I think that the Basivi is 
the Madiga equivalent of the “ appointed daughter ” under Hindu law, 
since the latter arrangement neither debars from ordinary marriage nor 
contemplates the possibility of promiscuous intercourse. 

I would decline to interfere with the conviction. 

Shephard, J. - Having read the evidence in the case, I agree that an 
offence is proved and would decline to interfere. 


13 M. 78. 

[78] APPELLATE CIVIL. 

Before Sir Arthur 7. 77. Collins , Kt ., Chief Justice , and 

Mr. Justice Parker. 


Patcha Saheb ( Plaintiff ), Appellant v. Sub-Collector of North 
Arcot ( Defendant), Respondent.* [24bh August, 1891.j 

Limitation Act—Act XV of 1877, Section 4— Unstamped memorandum of appeal—Stamp 
affixed after expiry of time of limitation. 

Where a petition of appeal was presented unstamped within the period of 
limitation and the stamp was ultimately affixed after the appeal would have been 
barred by limitation: 

Held, following Skinner v. Orde (6 I.A. 126) that the appeal was in time. 

IF., 21 B. 576 (578); Appr., 22 B. 849 (855); R., 22 M. 494 (502) =9 M L.J. 37 
24 M. 331 (333); 25 M. 380 (381); 16 C P.L.R. 89(91); 5 M.L.J. 233 (236) 

3 M.L.T. 63 = 123 P.R. 1907 = 82 P.W R. 1907; 78 P.R. 1906 = 150 P.L.R. 
1906; 159 P.L.R. 1901.] 

SECOND appeal against the decree of H. H. O’Farrell, Acting District 
Judge of North Arcot, in appeal suit No. 115 of 1889, affirming the 
deoree of C. Ranga Rau, District Munsif of Vellore, in original suit No. 98 
of 1888. 

The suit was brought for a declaration that the revenue sale of the 
plaint lands was legal and to cancel the proceedings of the defendant 
annulling the sale. The District Munsif dismissed the suit. On appeal 
before the District Judge a preliminary point was raised that the appeal 

* Second Appeal No. 806 of 1690. 

L7 < (1) Weir’s Criminal Rulings, 3rd Ed., p, 215. 
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was presented beyond the period of limitation. On this point the judg¬ 
ment of the Lower Court proceeds as follows:— 

“ I have now to decide the second objection. The appeal memorandum 
“ was presented unstamped within the period of limitation to the Sheris- 
“ tadar of the Court on the 11th June, the Court then being in recess. A 
1 note was made on the appeal memorandum that the stamp could not 
be procured and would be filed on the next Court day. This was nob 
“ done, but the stamp was ultimately affixed on 25th June. On that date 
“ the appeal was barred by limitation admittedly. 

The Judge finding the appeal barred by Section 4 of Act XV of 1877 r 

dismissed the appeal with costs. 

The plaintiff preferred this second appeal. 

Sankoran Nayar, for appellant. 

[79] The Government Pleader (Mr. Powell), for respondent. 

JUDGMENT. 

The petition of appeal was presented on 11th June in the recess, and 
tho stamp was received and affixed on the 25th. The Court opened on 27th 
June. 

Following the principle laid down in Skinner v. Orde (1), we must hold 
that the petition must be regarded as an appeal from the date on which 
it was presented and nob from the date on which the stamp was received. 
The decree of the District Court must be reversed and the appeal remanded. 
The appellant is entitled to the costs of this appeal, and the cost in the 
Lower Appellate Court will abide and follow the result. 


15 M. 79. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, 

and Mr. Justice Shephard. 


Sadagopa Ramanjiah and OTHERS ( Defendant's Representatives),. 

Appellants v. Mackenzie AND OTHERS ( Plaintiffs ), Respondents. 

[17th, 18th, 20th September and 2nd November, 1891.J 

Contract Act, Section 27 —Restraint of trade. 

Ooe having a license for the manufacture of salt entered into a contraot with 
a firm of merchants, whereby it was provided that he should not manufacture 
salt in excess of the quantity which the firm, at the commencement of each 
manufacturing season, should require him to manufacture; and that all sail 
manufactured by him should be sold to the firm for a fixed price. Jhe agree¬ 
ment was to be in force for a period of five years. In a suit by the “^J^or 
for an injunction restraining the licensee, from selling his salt to others and to 

Held, that whether or not the first of these clauses was invalid under Section 
27 of the Contraot Act, it was separable from the second clause which was 
bad as beiDg in restraint of trade. 

Appeal against the decree of Mr. Justice Handley, sitting on the 
Original Side of the High Court in civil suit No. 142 of 1888. 

Suit by the members of the firm of Messrs. Arbuthnot and Company 
for an injunction restraining the defendant from selling salt manufactured 
by him under a license to others. _ 

* Appeal No. 30 of 1889. 

(1) 6 I.A. 126. 
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: [80] The defendant was the holder of a license for the manufacture 

•of salt and had entered into an agreement with the plaintiffs for the 
•sale to them of all the salt manufactured by him. The material parts of 
the agreement which was contained in two documents are as follows:—- 
Clause 6.—The licensee shall nob manufacture any salt in excess of 
the quantity whioh the said firm of Arbuthnot and Com cany shall, from 
time to time, at the commencement of each manufacturing season, require 
the licensee to manufacture. 

Clause 12.—All salt manufactured and stored by the licensee under 
the said license, and, in accordance with these presents, shall be sold by 
the lioensee to the said firm of Arbuthnot and Company at, and for the 
price or sum of, Rs. 11-8-0 for each and every garce of 120 maunds of 
the said salt measured and taken delivery of by them at Madras, and the 
licensee shall and will accept such sum of Rs. 11-8-0 for every such garce 
of salt in full payment and satisfaction for the same. 

Mr. Justice Handley passed a decree for the plaintiffs, against which 
defendant preferred this appeal on the ground (among others) that the 
agreement was void as being in restraint of trade.* 

Rama Rau , Erishnasami Chetti, and Sriramulu Sastri , for appellants. 
Mr. W. Grant and Mr. K. Brown , for respondents. 

The Court delivered judgment on the above ground of appeal as 
follows :— 
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JUDGMENT. 

Several points were raised by Mr. Rama Rau in this appeal, but 
the only one purporting to be a complete answer to the plaintiffs’ claim 
and requiring any special notice is that the contract for breach of which 
'damages have been decreed was invalid as being made in restraint 
of trade The contract is expressed in two documents, dated the 13th 
May 1885, odq of which was signed by the plaintiffs, and the other by 
the defendant. Shortly stated, the effect of it was on the one hand to 
oblige the defendant who had obtained a license under the Salt Commissioner 
to manufacture salt for a period of five years, and on the other hand to 
oblige the plaintiffs to take delivery of such salt at a [8t] certain price. 
Another material provision in the contract was that the defendant should 
not manufacture aoy salt in excess of the quantity which the plaintiffs 
might, at the commencement of any season, require to be manufactured. 
It was argued on behalf of the appellant that, as the contract had by 
implication prohibited him from selling the salt to third persons, and also 
•empowered the plaintiffs to limit the amount of salt which he should 
manufacture, Section 27 of the Contract Act became applicable and there 
was no legal agreement. The section provides as follows :—“Every agree¬ 
ment by which any one is restrained from exercising a lawful profession, 
"trade or business of any kind, is to that extent void.” 

The agreement, it is to be observed, is only void in so far as it res¬ 
trains any one from exercising his trade. In the present case the breach 
-complained of was that the defendant sold to third persons the salt 
manufactured by him, which he ought to have delivered to the plaintiffs. 
It is an ordinary case of a breach of contract to manufacture and sell goods, 
and it cannot possibly be said that by such a contract the manufacturer 
is restrained from exercising his trade. On the contrary he is encouraged 

* See Mackenzie v. Slriramiah , 13 M. 472. in which the same Judge, dealing with 
•a precisely similar agreement, came to the same conclusion as that arrived at by their 
Lordships in the present appeal. 
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to exercise it because he is assured of a certain market for the products 
of his labour. 

It is true that there is a clause enabling the plaintiffs to limit the 
amount of salt which should be manufactured ; and if tbe plaintiffs had 
acted under that clause, and, notwithstanding the limit prescribed by 
them, the defendant had manufactured a larger quantity of salt, a 
question might have arisen as to the competency of the plaintiffs to 
restrain such manufacture in excess of the amount required by themselves* 
It may well be that to tbe extent to which the contract purported 
to empower the plaintiffs to restrict the defendant’s manufacture of salt, 
the contract might be considered void. But this is not the question we 
have to consider. The plaintiffs are not seeking directly or indirectly to 
restrain the defendant from exercising his trade as manufacturer of salt. 
Section 27 of the Act has therefore no application and the contract for 
breach of which damages have been given is clearlv legal. Carlisles 
Nephews & Company v. Ricknauth Bucktearmull (1), Donnell v. Bennett (2). 

Barclay, Morgan it Orr, attorneys for respondents. 


15 M. 82. 


[82] APPELLATE CIVIL. 


Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 
j Mr. Justice Shephard. 

I - 

i 

Fa^al Shau Khan {Defendant), Appellant, v. Gafar Khan 
( plaintiff ), Respondent * [21st and 22nd September, 1891.] 

Civil Procedure Code, Section 14 —Foreign judgment suit on — Procedure—-Waiver of 
objection to jurisdiction. 


• In * ^ u, ^ u P on judgment of a Court at Bastar, it appeared that in the suit 
in which the judgment was pronounced, the defendant took no objection as to 
the jurisdiction of the Court, and that he carried on business by his agent in the 
. Jastar territory, and that a decree was passed for tbe plaintiff after evidence 
adduced on both sides in the ordinary way : 

Held, (1) that tbe defendant was not entitled to have the case re-heard ; 

(2) that the defendant was not entitled to take objection to the juris¬ 
diction of the Bastar Court. 

[Appl. f 24 B. 86 (89) ; R., 21 A. 17 (ID); 20 B. 86 (96) ; 28 M. 437 (441) = 15 M L J 
236 ; 24 M.L.J. 619 (624) ; D.. 18 M. 327 (330).] ' ' * 


Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in original suit No. 9 of 18S8. 

Suit upon a judgment of the Court of the Chief of Bastar in the 
Central Provinces. The plaintiff sued the defendant for the price of timber 
sold, and obtained a decree for Rs. 2,935-2-0 which had been satisfied in 
part. He now sued as above to recover the balance of the decree 
amount, viz., Rs. 2,545-10-6. 

The District Judge passed a decree as prayed. 

The defendant preferred this appeal. 

Pattabhirama Ayyar, for appellant. 

Venkataramayya Chetti, for respondent. 


* Appeal No. 146 of 1889. 

(1) 8 C. 809. (2) L.R. 22 Ch. D. 835. 
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JUDGMENT. 

The first point taken is that there was no judgment of a foreign 
Court on which an action woutd lie. This point is clearly not maintain¬ 
able. From the record it is apparent that there is a Court in the Bastar 
territory, and that by that Court the plaintiff’s claim was heard and 
determined after consideration of evidence adduced on both sides in the 
usual way. 

It is then argued that the Bastar Court had no jurisdiction, because 
the defendant did not reside or possess property, and the cause of action 
did not arise within the Bastar territory. 

[83] It appears, however, from the evidence that the appellant car¬ 
ried on business by his agent within the limits of the territory. Moreover 
the defendant did not protest that the Court had no jurisdiction, but 
appeared by an agent and defended the suit. Having done so, and having 
taken the chance of a judgment in his favour, he cannot now, when an 
action is brought against him on the judgment, take exception to the 
jurisdiction—see Schibsby v. Westcnholz (l) followed in Kandoth Mammi v. 
Abdu Kalandan (2). On this point, therefore, the appellant’s contention 
fails. Finally, it is argued that notwithstanding the judgment, the Dis¬ 
trict Judge ought to have taken the evidence afresh and re heard the case 
de novo, and that upon the facts the judgment of the Bastar Court was 
wrong. We are clearly of opinion that it was not intended by the Legis¬ 
lature when amending Section 14 of the Code that parties to an action on 
a foreign judgment should have the right to have the case re-heard. 

All that the section says is that the Judge is not to be precluded from 
inquiry into the merits. Id the present case he has so inquired having 
had before him ample materials in the judgment of the Bastar Court and 
the evidence then taken, aod he then found that the judgment was well 
founded. 

We see no reason to differ from him. The appeal is dismissed with 
costs. 

15 M 83 = 2 Weir 326. 

APPELLATE CRIMINAL. 

Before Mr. Justice Shej)hard and Mr. Justice Handley . 

Queen-Empress v. Erugadu.* [10th June and 13th July, 1891.] 

Criminal Procedure Code, Section 260 —Summary procedure—Bias of Magistrate. 

A Deputy Magistrate, being also the Chairman of a Municipality, without 
issuing process, or making a record of the proceedings, or dismounting from a 
pony on which he was riding, convicted and fined an inhabitant of the town, who 
admitted that he had raised the level of a road within the limits of the Munici¬ 
pality which was considered by tbo Magistrate to amount to the r ffence of causing 
an obstruction in a public wav : 

[84] Held, the Magistrate’s procedure was illegal, and the conviction should 
be set aside, 

[R., 23 C. 44 (47)-] 

Case reported for the orders of the High Court under Section 438 of 
the Code of Criminal Procedureby R. Sewell, District Magistrate of 
Bellary. 

• Criminal Revision Cases Nob. 174 to 178 of 1891. 

0) L. R. 0 Q.B. 166. (2) 8 M. H. C. R, 14. 
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The case was stated as follows .— 

i* ^be P e puty Magistrate is Chairman of the Adoni Municipality, and 
it as such is interested in keeping the town clean and preventing nuisances 
,, aDc ^ encroachments. He does not say whether Venkanna made his 
„ complaint to him as a Magistrate or as Chairman of the Municipality. 
,, No record of complaint was made, nor was any entry of the complaint 
or information made in the magisterial diary. 

(i. ^ a g* s tra'te , s own explanation of the institution of the case 

„ i s as follows ‘ It was instituted under Clause (c) of Section 191, upon 
„ information received from one Venkanna and subsequent personal 

,, inspection. No processes were issued and no notice of any kind given to 
the accused. 

„ " 0a 12th February the Magistrate visited the spot, sitting on bis 

P° ay ; an ^ there and then began and concluded his (very) * summary 
trial.’ There is no record of any inquiry having been made beyond 
„ ? he facfc fchafc the Magistrate saw the ‘ platform.’ He does not describe 
u but writes: ‘ The platform is over about half the road and is a real 

u obstruction to the public, meant evidently to appropriate the whole 
pPace for the purpose of extending his house.’ The plea of the accused 

,, i s ©ntered as admitted, but accused says he has no objection to the 
public walking over the platform.’ 

(I Now (rightly or wrongly) I have no means of judging; the accused 
4< bofore me pleads that the whole of the case is prejudiced by the use 
4 ,°f f’h® w o f d platform.’ His plea is that the road being an alley 
,, common to only five houses, of which he owns three (or four), and it 
<< worn into deep holes, he has mended and raised the road so as to 

tl bring it up to the level of the main street,—that there is no platform, 

4I but merely that the gravelled road in front of his own house has been 
4I raised. The plea may or may not be absolutely false, but the point is 
,, that he plainly pleaded not guilty. He did not admit any obstruction 
,, according to the record, but pleaded that there was no obstruction to the 
u public, since the public were welcome to [85] use the place. He may 
„ have admitted’doing something to the road, but he did not piead guilty 
, k° causing danger, obstruction, or injury to any one in a public way, 

, which is the sole essence of the offence under Section 283, Indian Penal 
, Code. Section 283 does not contemplate the punishment of a man for 
raising anything in the street unless that something causes danger, 

, obstruction or injury to the public, and this was expressly denied by the 
accused and not ‘admitted.’ 

Having seen the place and questions! the man, the Magistrate 
t promptly, without getting off his pony, fined him Rs. 20 and went away. 

( This proceedings was entered as a ‘ summary trial,’ and next day pro¬ 
cess was issued and the fine paid. 

In the other cases sent up, I gather that th3 proceiure was equally 
peculiar. 

“ -to answer to my questions, the Deputy Magistrate . . . has 
made the following explanations : — 

(i) No oral or written complaint was preferred under Section 200, 
Code of Criminal Procedure. 

“ (ii) No processes were issued against the accused. 

“ (iii) The Magistrate, sitting on a pony surrounded by a number 
of people, among whom was the Municipal Conservancy Inspector, and 
probably one or more municipal peons, visited the lane in question and 
called out the house-owner. Till then the latter had no knowledge of 
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any orimiQ al proceedings being taken against him, and there is nothing 
, ^ hat ever to show that he was ever told that Mr. Kothanda Eamayya 
. dad come there in any other capacity, but that of Chairman of the 
. M UQ cipal Council, in which capacity, probably, he had been often seen 
< by fcbe accused going his rounds of inspection. To the eves of the 
accused, therefore, he had before him the Chairman of the Municipality. 

, There was no police constable or magisterial clerk present to show him 
, that the Chairman had suddenly divested himself of his municipal 
, P ow Qrs, and that he was an accused person pleading in a Court of 
Justice. AH appearances must have conveyed a totally contrary opinion. 

, (iv) The Magistrate . . . thinks that sitting on a horse in 

, fche , road is quite a fitting place for him to try a case, for in a letter 
, received by me only two days ago, he describes it * as affording the best 
.position for the public inquiry. ’ 

, [86] (v) The entire procedure in case No. 2 appears to have been 

f that the Chairman-Magistrate used his eyes and thought there was an 
, encroachment, he called on the house-owner (from his horse) to show 
, cause why he should not be convicted for ‘ obstruction and encroachment 
, on road,’ and on Viranna’s pleading that, though it was certainly he 
, wbo had raised the thing complained of, yet it was no obstruction, because 
the public could not be injured—he was at once told that he was fined 

Rs. 20. 

4 (vi) In none of these cases was any notice given to the accused 

, fcbafc fcb ey were entitled to require that the case against them might be 
4 transferred to another Magistrate (last clause of Section 191, Code of 
‘ Criminal Procedure, Act III of 1884, Section 2.) I assume this from 
the Magistrate’s reply to my query, ‘Wbat opportunity was allowed to 
t accused to have the cases transferred to another Magistrate if they 
thought fit under the last clause of the section?’ He replies: ,Tbe 
4 accused did not express their unwillingness to be tried by me, but plainly 
4 admitted the offence (?) and submitted to my trial. There was nothing in 
( the circumstances of the trial to prevent . . . their desiring a 

4 transfer.’ It is plain from this answer that none of the accused was 
t informed that he could, if he pleased^be tried by a Court other than that 
of the interested Chairman-Magistrate who sat on his horse before him. 

* * * * 

“ A zealous Chairman of a Municipality is the very last person who 
( ahould himself try cases which come to his knowledge as Chairman, 

4 and it is a mere fiction for Mr. Kothanda Ramayya to pretend that he 
4 was not Chairman but Magistrate when perambulating the town on 
4 horseback hunting up nuisances and encroachments. It is a well-known 
rule that a man cannot be both prosecutor and judge. Parallel cases 
‘ are quoted in Kharak Chand Pal v. Tarack Chunder Gupta (1) or I 
should say barely parallel, for the present are much more flagrant 
4 instances than either of those quoted. Perhaps the best case to 
refer to is Queen w. Meyer (2), where it was ruled that a Judge ought 
not to sit on a bench where he has such interest as to give him a 
‘ real bias. 

, [87] “ The Magistrate’s explanation is given in the last paragraph 

of his letter, No. 138, dated 25th March 1891. He says : ‘I beg to 
4 submit that, after careful observation for months together of the require¬ 
ments of the town and the numerous encroachments by individuals in 

(1) 10 0. 1030. (2) 1 Q.B.D. 173. 


1891 

July 13. 

Appel¬ 

late 

Criminal. 

15 M. 83 = 

2 Weir 326. 


MV—62 


409 







1891 

July 13. 

Appel¬ 

late 

Criminal. 

15 M. 83 = 

2 Weir 326. 


15 Mfiidi 88 INDIAN DECISIONS, NEW SERIES [Yol. 

“ public places, and to the reckless manner in which these were being 
“ used, notwithstanding numerous punishments by Bench Magistrates, 
generally after considerable delay and in remote Court-houses not much 
“ attended by the people, for whom the punishments were meant as 
‘‘warnings, it seemed to me essential that to be really effective as 
“ warnings, a few select cases should be taken up and disposed of by me 
“ summarily and in an exemplary manner on the spot.’ ” 

The Government Pleader and Public Prosecutor (Mr. Powell), for the 
crown. 

JUDGMENT. 

The procedure of the Deputy Magistrate in all these cases seems to 
have been irregular in several respects. In the first place the proceed¬ 
ings were not commenced by any summons to the accused or other formal 
notice that a criminal investigation was about to take place. 

Chapter XXII of the Code of Criminal Procedure doe9 not appear to 
intend that proceedings in summary trials shall commence ordinarily 
otherwise than in other criminal trials either by summons or warrant,, 
indeed Section 262 implies the contrary. Section 263 requires a record 
of the proceedings to be made by the presiding officer, and we think that 
it is intended that the record shall be made at the time of the trial. Pre¬ 
sumably the Deputy Magistrate, while seated on his pony, could not have 
kept the record required by Section 263, and he states that nooclerk ac¬ 
companied him. The record must, therefore, have been prepared after 
the close of the trial from memory or possibly from some rough note* 
This is not the procedure contemplated by the Code even in summary 
trials. 

The admissions of the accused persons are directed by Section 243 to 
be recorded, and this also should be done at oDce. and the words used in 
the admissions should be stated as nearly as possible. Here again the 
procedure of the Deputy Magistrate appears to have been defective, for be 
does not appear to have made any record of the admissions at the time, and 
the record he did ultimately make, does not profess to state the words of 
the admissions [88j and does not show what was admitted. From the 
record it is impossible to say whether the accused admitted only the acts or 
omissions with which they were charged, or admitted them with all the 
accompanying circumstances necessary to constitute their acts or omissions 
offences. This may have led to a most serious miscarriage of justice. In 
our opinion these errors and irregularities of procedure are sufficiently 
serious to invalidate the proceedings of th9 Deputy Magistrate, and are not 
such as we can overlook even to secure the very desirable end of the 
improvement of the sanitary condition of Adoni. 

And there is another fatal objection to these proceedings, viz., that the 
Deputy Magistrate, as Chairman of the Municipal Council, was the very 
person interested in abating the nuisances, in respect of which these 
proceedings were taken, and was therefore a Judge in his own cause. 

It is true Section 555 of the Criminal Procedure Code provides that 
the mere fact of being a Municipal Commissioner shall not of itself be a 
disqualification for trying any case, but the Chairman of a municipality 
being an executive officer, who would be the propor person to institute- 
prosecutions for offences against the healuh or comfort of the town, is a 
very different person from a mere Municipal Commissioner, and is clearly 
disqualified to try such cases. 
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For the foregoing reasons we set aside the convictions by the Deputy 
Magistrate, and direot that the oases be oommenoed de novo and tried 
according to law by some Magistrate other than the Chairman of the 
municipality. 


15 M. 89. 

[89] APPELLATE CIVIL. 
Before Mr. Justice Parker. 
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Vaikunta Prabhu and another ( Defendants ), Petitioners v. 
Moidin Saheb and others ( Plaintiffs ), Respondents .* 

[18th and 23rd September, 1891.] 

Civil Procedure Code — Act XIVof 1882, Section 588, Clause 17— Provincial Small 
Cause Courts Act—Act IX of 1887, Section 24— Insolvency petition in execution of 
decree in Small Cause Suit—Appeal. 

In proceedings in execution of the decree passed in a Small Cause Suit by a 
District Muusif who had been invested with insolvency jurisdiction, the judg¬ 
ment-debtors filed a petition under Section 344 of the Civil Procedure Code 
praying that they might be declared insolvents. Their petition was dismissed 
by the District Munsif: 

Held, an appeal lay to the District Court against the order dismissing the 
petition. 

[F., 4 Ind. Cas. 617 = 19 M.L.J. 69 = 4 M.L.T. 455 ; R., 23 A. 56 (59) ; 20 A.W.N- 194; 
2 N.L.R. 54 (57).] 

Petition under Section 622 of the Civil Procedure Code praying the 
High Court to revise the order of W. J. Tate, Acting District Judge of 
South Canara, made on civil miscellaneous appeal No. 7 of 1889. 

The facts of this case appear sufficiently for the purposes of this 
report from the judgment of the High Court. 

The defendants preferred this petition. 

Pattabhirama Ayyar , for petitioners. 

Narayana Rau , for respondents. 

JUDGMENT. 

In the execution of small cause suit No. 417 of 1885 on the Manga¬ 
lore District Munsif’s file, the defendants applied to be declared insolvents. 
This application was filed as insolvency suit No. 7 of 1888, and was dis¬ 
missed by the District Munsif. Their appeal to the District Court has 
been dismissed on the ground that no appeal lies ; hence this revision 
petition under Section 622, Civil Procedure Code. 

The ground on which the District Judge has dismissed the appeal is 
that it is one from an insolvency order passed by the District Munsif in 
the exercise of his small cause jurisdiction, [90] and that under Section 
24 of Act IX of 1887, an appeal is only given from one of the orders 
specified in Section 588, Civil Procedure Code (Clause29), Chapter XLIII of 
the Civil Procedure Code (in which Sections 588 and 589 occur), is nob in¬ 
cluded in the chapter of the Procedure Code extended to Provincial Courts 
of Small Causes by Schedule II, Civil Procedure Code. 

On appeal it is argued that the order passed by the District Munsif 
was not passed in the exercise of his small cause jurisdiction, but in the 
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1891 exercise of a special jurisdiction conferred upon him by the Local Govern- 
8ep. 23- ment under Section 360, Civil Procedure Code, by which he has been 

- invested with the powers conferred on District Courts in insolvency 

Appel- matters (vide G. O. of 14th December 1886, No. 480, Fort St. George 
LATE Gazette, 14th December 1886, page 1093). It is pointed out that the 
CIVIL, special jurisdiction and powers given by Sections 354 to 359 are far more 

- extensive than the powers ordinarily vested in a Small Cause Judge, and 

13 M. 89. hence it is argued that from the exercise of this special jurisdiction as an 
Insolvent Court an appeal will lie under Section 588, Clause 17, Civil 
Procedure Code, and that under Section 589 as amended by Section 3 of 
Act X of 1888, the appeal will lie to the District Court. 

I am of opinion that thi3 view is sound and must prevail. It 
appears also in consonance with the view taken by this Court in Sitharama 
v. Vythilinqa (1). 

I set aside the order of the District Judge and remand the appeal 
for investigation. The petitioner is entitled to his costs in this Court, 
and the costs in the District Court will abide and follow the result. 


13 M. 91 = 1 Weir 747. 

[91] APPELLATE CRIMINAL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 

Queen-Empress v. Sevudappayyar and others.* 

[24th and 28th July, 1891.] 

District Municipalities Act (Madras) — Act IV of 1884, Section 222— Nuisance Sewage 
water, 

An occupier of a building who allows sewage water to run into a street within 
the limits of a Municipality, governed by the District Municipalities Aot, Madras, 
commits anoSence under Scciioo 222 of that Act, although the Municipality may 
have supplied no side drains in the street in question. 

[F„ 30 M. 221 = 17 M.L J. 372 (373).] 

Case reported for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by J. Thomson, Acting District Magistrate 

of Tanjore. 

The case was stated as follows : — 

“ I have the honor to state that the accused concerned were charg- 
“ ed under Section 222 of the District Municipalities Act IV of 1884 with 
having allowed sewage water to run into the street, but were acquitted 
“ on the ground that no side drains have been provided by the Negapa- 
“ tarn Municipality and the accused could not escape allowing the water 
“ to run into the street for want of any other place of discharge. The 
“ President of the Bench, on being directed to explain fully, urges the same 
“ ground and argues that Section 222 of the Act does not regard the 
1 running of sewage water into the street as an offence, while it is the 
“ bounden duty of the Municipality to take steps to prevent any nuisance 
“ resulting from such water soaking into the ground. The view of the 
*' President is wrong and the orders of acquittal illegal. 

Counsel were not instructed. 

• Criminal Revision Cases Nos. 79 to 93 of 1891. 

(1) 12 M. 472. 
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JUDGMENT. 

PARKER, J.—The complaint against the accused -was they" lot out 
sewage water to run into the street.” 

By Section 222 of the District Municipalities Act every owner or occu¬ 
pier, who allows the water of any sink, drain or privy, or [92] the drainage 
from any stable or place, or any other offensive liquid matter belonging to 
him or being on his land or in his building or in any building or land 
occupied by him, to run down on or to be put upon, any street or into any 
drain in or alongside of any street, except in such a manner as shall prevent 
any avoidable nuisance from any such liquid or offensive matter soaking 
into the walls or ground at the side of the said drain, shall be liable to a 
fine of Rs. 10.” 

The first witness deposed that the accused had let “ stagnant water ” 
run into the street (presumably the word stagnant is a clerical error 
or misdescription for "sewage”) and that such water could not be kept 
inside the house. The Bench of Magistrates did not record any finding 
upon the facts, but dismissed the prosecution on the ground that the 
Municipality had not provided drains, and that it was not possible for poor 
people to provide places for their stagnant water. 

It appears to me that the ground of decision is based on an error in 
law. The Legislature has not made the providing of drains by the 
Municipality a condition precedent to the obligation imposed upon the 
owner or occupier. The words " except in such a manner as shall prevent 
any avoidable nuisance from any such liquid or offensive matter soaking 
into the walls or ground at the side of the said drain ” seem to be limited 
to the case in which the owner or occupier permits such water to be “ put 
into any drain in or alongside of any street,” and that tbe section also 
makes punishable any owner or occupier who allows sucn water to run 
down oji, or to be put upon any street. 

The section is awkwardly worded, but it seema to contemplate two 
classes of cases, in one of which the street is not provided with drains, aud 
in the other in which such provision has been made. In tbe latter case it 
was intended to secure that the offensive water should actually pass into 
the drain, and not be allowed to soak into the walls or ground at the side 
of the drain. 

As the Bench has dismissed the prosecution upon an erroneous ground, 
and without recording any finding as to whether or nob the accused have 
allowed sewage water to run into the street, I would set aside the acquittals 
and direct that the case be retried. 

WILKINSON, J.—There was no finding by the Bench as to whether 
the stagnant water which the accused are charged with having allowed to 
flow into the street was “ the water of a sink, [93] drain or privy, or the 
drainage from any stable or place, or any other offensive liquid matter.” 
The acquittal on the ground that the Municipality has not provided drains 
was erroneous. The Municipality are nob bound to make drains, whereas 
every owner or occupier is bound to keep his offensive liquid matter from 
running into the street. If drains are provided, the owner or occupier may 
apparently discharge offensive liquid matter into them, provided that in so 
doiDg he avoids causing a nuisance by allowing such liquid matter to 
soak into the walls or ground. 

The acquittal must be set aside and the cases retried. 


1891 

July 28. 
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late 
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13 M. 91 = 
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Before Mr. Justice Wilkinson and Mr. Justice Shephard. 


Queen Empress v. Thimmachi.* (16th October, 1891.] 

Penal Code, Section 186 —Obstructing a public servant—Public vaccinator. 

To spread a false report and thereby prevent persons from bringing their 
children for vaccination to the public vaccinator is not an offence under Penal 
Code, Section 186. 


[R., 7 P.R. 1905 (Cr.) = 96 P.L.R. 1905; Rat. Unrep. Cr. Cas. 850 
(1897—1901), 266 ('267).] 


(851) ; U.B.R. 


Case reported for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by S. H. Wynne, Acting District Magis¬ 
trate of Madura. 

The act charged as obstruction was the following ;— 

“ While a vaccinator was at work, the accused spread a report that 
“ the children vaccinated would go mad, and the mothers who were in 
“ attendance with their children ran away, so that the latter could not be 
“ vaccinated. Vaccination is not compulsory iu the locality.” 

Counsel were nob instructed. 


JUDGMENT. 

WILKINSON, J. —I do not think the conviction can be maintained. 
Spreading a false report and thereby preventing people from bringing their 
children for vaccination does not appear to me to amount to voluntary 
obstruction of the vaccinator in the [94] performance of his public duties. 
The conviction and sentence should be quashed. 

SHEPHARD, J.—To prevent by physical means persons willing to be 
vaccinated from being vaccinated might be obstruction of the vaccinator 
within the meaning of the section. But merely to dissuade a person from 
submitting to vaccination is another matter. This is not obstruction, for 
it is only with regard to willing patients that the vaccinator has any duty. 
The conviction should be set aside, and the fine, if paid, refunded. 

Ordered accordingly. 


15 M. 94 = 2 Weir 692. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

MADAVARAYACHAR V. SUBBA RAU AND OTHERS.]* 

[23rd September, 1891.1 

Criminal Procedure Code, Section 528— Village Munsif, 

A Village Munsif not being a Magistrate under Criminal Procedure Code, a 
Joint Magistrate has no power under Criminal Procedure Code, Section 528, to 
withdraw a case from a Village Munsif and transfer it for disposal to a Second- 
class Magistrate. 

[R., 26 M. 394 (396) = 2 Woir 693 ; 1 Weir 788 (B.)] 


• Criminal Revision Case No. 476 of 1891. 
t Criminal Revision Case No. 189 of 1891. 
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CASE reported for orders of the High Court under Section 438 of the 
Code of Criminal Procedure by G. Stokes. District Magistrate of Salem. 

Aravaviudu Ayyangar , for accused. 

JUDGMENT. 

Village Magistrates are not Magistrates under the Code of Criminal 
Procedure, and, therefore, we do nor. think that the Joint Magistrate had 
power under Section 5*28 to withdraw the case and transfer it for disposal 
to the Second-class Magistrate. 

The order must be set aside. 


1891 

Sep. 23. 

Appel¬ 

late 

Criminal. 

19 M. 94 = 

2 Weir 692. 


19 M. 99. 

[95] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt ., Chief Justice, and 

Mr. Justice Handley. 

VENKATACHARLU [Plaintiff), Appellant o. Kandappa ( Defendant ), 

Respondent.'' (8th September, 1891.] 

Landlord and tenant—Suit for ejectment—Bur demof proof. 

In an ejectment suit by a landlord agiiost his tenant the plaintiff cannot 
succeed unless he shows that under the terms of the tenancy and in the circum¬ 
stances that exist he has a right to eject the defendant, although the latter may 
allege and fail to establish a right of permanent occupancy. 

CR., 20 M. 299 (303) ; 23 M. 3L9 (32b ; 21 M.L.J. 845 (848) = 10 M.L.T. 185—(1911) 2 
M.W.N. 162 : 24 M.L.J. 571 (590; = 13 M.L.T. 450 = (1913) MWN 434 • D 7 
M.L.T. 350 ;] ’ ” 

Second appeal against the decree of H. H. O’Farrell, Acting 
District Judge of North Arcot, in appeal suit No. 135 of 1889, reversing 
the decree of C. Rama Rau, District Munsif of Tirupati, in original suit 
No. 387 of 1888. 

Plaintiff, a9 Inamdar of the village of Athur, sued to eject defendant 
from certaia lands occupied by him in that village, and for damages for 
cultivating them for the years 1884-85, 1885-86, 1886-87, without 
plaintiff’s consent. 

It appeared that defendant had been in possession of the disputed 
land for the last 40 or 50 years, and that in the year 1874-75 he obtained 
a lease (Exhibit A) for a term of ten years from the plaintiff expiring 1883- 
84, and paid plaintiff rent for these years. On the expiry of this lease 
defendant continued in possession of the lands in question, bub refused to 
execute a muchalka in consequence of a dispute with the plaintiff as to its 
terms. In consequence of this refusal and non-payment of rent since 
1883- 84, the present suit was filed. The defendant claimed to have a 
permanent right of occupancy. An issue was framed as to this claim, but 
the finding of the District Munsif which was accepted by the District 
Judge was adverse to the defendant. 

The Munsif held that plaintiff bad not proved bis right to eject, but 
passed a decree for damages on the ground that defendant had not naid 
rent for the three years 1884 87. 

[96] The District Judge reversed this decree and dismissed the suit 
throughout on the ground that plaintiff had not established his right to 


• Second Appeal No. 1030 of 1890. 
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eject, there being no stipulation to that effect in Exhibit A or any evidence 
on the point. 

The plaintiff appealed on the grounds that, (1) the District Court was 
wrong in law in holding that the burden of proof of the fact that the 
tenants had no right of occupancy was on plaintiff ; (2) there was no 
evidence in this case sufficient in law to hold that the tenants bad perma¬ 
nent rights of occupancy. 

The other grounds of appeal are not material for the purposes of this 
report. 

Mr. Sjibramanyam, for appellant. 

Parthasarcidi Ayyanrjar, for respondent. 

JUDGMENT. 

In our opinion the District Judge was right in holding that plaintiff 
had not proved bis right to eject defendant. On the findings of both Courts, 
it must be taken that the only facts proved are that plaintiff is the Inam- 
dar of the village, that defendant and bis father have been in occupation of 
the lands for 40 or 50 years as tenants. Plaintiff’s case, as set up in his 
plaint, was that of an occupancy commencing with the execution by defend¬ 
ant of a muehalka for 10 years in 1874-75. This is clearly not supported 
by the evidence. It was for plaintiff to show that, under the terms of the 
tenancy and in the circumstances that exist, he has a right to eject defend¬ 
ant, and this he has not shown. The cases of Appa Rau v. Subbanna (1), 
and Venlcan v. Kasavclu (2) there referred to, are distinct authorities for the 
position that, when the plaintiff does nob prove what the terms of the ten¬ 
ancy are, he cannot eject, although defendant may fail to prove his right of 
occupancy. Achayya v. Hanumantrayudu (3) does not, io our opinion, 
conflict with this decision. We agree with the District Judge that the 
muehalka (Exhibit A) does not of itself show that plaintiff has any right 
to eject defendant. 

The appeal fails, and is dismissed with costs. 


15 M. 97. 

[97] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Kothandapani ( Plaintiff ), Aptpellant v. SOMASUNDARAM 
AND ANOTHER ( Defendants ), Respondents * [5th October, 1891 ] 

Indian Companies Act—-Act IV of 1882, Section 177— Voluntary liquidation—Liability 
to be sued. 

Where a Company has gone into a voluntary liquidation it can still be sued 
for debts due by it incurred prior to liquidation, although the fact that there 
are liquidators may be.material if execution of the decree is sought. 

PETITION under Section 622 of the Civil Procedure Code, praying the 
High Court to revise the decree of P. D. Shaw, Chief Judge, Small Cause 
Court, Madras, in small cause suit No. 24941 of 1889. 

The plaintiff sued the “ Sagothara Sagaya Sasvatha Nidhi 
(Limited) by its liquidators P. K. Somasundara Mudali and B. Rajah-' 
gopaul Naidu ” to recover with interest Rs. 400, being the balance 

• Civil Revision Petition No. 249 of 1890, 

(1) 13 M. 60. (2) S. A. No. 1078 of 1887 unreported. (3) 14 M. 269. 
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w * th the com P an y in February 1882. Tbo defendants 
contended that the suit was not maintainable, as the plaint disclosed that 

the fund was in liquidation ; that mterest had not been paid up to 30 th 

November 18b6, and that the suit was barred. The Chiei Judge referred to 

nn?» mcmte P revl0U9l y dellV0red b y the Full Bench of the Small Cause Court 

^u h r°?u fcrUOtl ? n ° f Cbe Indlan Companies Act, 1882, Section 117, and 
neid that the suit was not maintainable. 

Plaintiff presented this petition under Section 622 of the Civil 
irrocedure Code. 


Partliasaradhi Ayyangar and Ambrose, for petitioner. 
Rajaratna Mudaliar, for respondent. 


1891 
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JUDGMENT. 

The learned Judges of the Small Cause Court have given no reasons for 
their decision. 

. The right to sue to recover a debt is in the nature of a common law 
right, and unless it is taken away either expressly or by necessary impli¬ 
cation, it must be treated as subsisting. We are [98] not referred to 
any section m the Indian Companies Act under which we can support 
the decision of the learned Judges. Section 177, which enumerates 

the consequences of the voluntary winding up of a company, only 

recognizes the liability of the liquidators to pay the debts of the 
company and limits the right of creditors to a payment pari passu. It 
does not absolve the debtors from liability to be sued. The fact that 
there are liquidators may be material it execution is sought of the decree 
We set aside the order and direct that the suit be restored to the hie and 
disposed of in accordance with law. The costs will be costs in the cause 


15 M. 98. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Handley. 


MUTTUKARUPPAN (Plaint#), Appellant v. Sellan and 
another l Defendant ±Jos. 2 and 3), Respondents." 

18th September, 1891.J 

Civil Procedure Code , Section 586 —Provincial Small Cause Courts Act—Ad IX at 18S? 
Section 2 d—Suit transferred to regular side, J ' 


[F 


A suit o l a nature cogmzaole by a Small CaUbO Court does not ceaso to bu to 
witbiu tho meaning ol oml Procedure Code, Section d 86, became ibe Court m 
which it was instituted as a Small Cauco suit returned the plaint to be hied on 
the regular bide under Provincial Small Cauee Courts Act, Section 2d on the 
grounu that the suit involved questions of title. 

24 C. 557 156 Lj ; R., 21 B. 248 ( 249 ;; 23 M. 547 (F.B.) ; 4 Iud.Cas. 812 ( 813 ) - 
U.B.K. 1909, II Civ. Pro. Code, p. 21.] WW- 


Second appeal against the decree of S. Gopalachariar. Subordinate 
Judge of Madura lEasth in appeal suit No. 631 of 1889 reversing the 

deo / e ® of L V f 1 k Q a a t f amayya ' Dlstrict MuD8i£ of Sivagauga, in original 
suit rso. ±o2 of lbbb. 


* Second Appeal No. 980 of 1890. 
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Suit for Rs. 55, value of fish taken by defendants from a tank in the 
village of Thaoavally Vayal. of which plaintiff claimed to be the owner. 
The defendants admitted plaintiff’s right as raelvaramdar, but contended 
that they owned the kudivaram right in the village and enjoyed the right 
over the fish in the tank. 

[99] The District Munsif of Sivaginga oassed a decree for the plaintiff, 
but the Subordinate Judge of Madura (East) reversed his decree and 
dismissed the suit with costs. 

The plaintiff preferred this second appeal. It was objected for the 

respondents that no second appeal lay. 

Sadagopachariar and Subramanya Ayyar , for appellant. 

Bhashyam Ayyangar for respondents. 


JUDGMENT. 

The suit was of a nature cognizable by a Court of Small Causes, and 
did not cease to be so by reason of the Court having exercised its discretion 
under Section 23 of the Provincial Small Cause Courts Act to direct 
the plaint to be presented to the Court on its regular side. This point has 
been previously decided by this Court. No second appeal lies under 
Section 586 of the Civil Procedure Code, and this appeal must be dismissed 

with costs. 


15 M. 99 = 1 M.L.J. 591. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Gopi Reddi AND another ( Plaintiffs ), Appellants , v. * 
Mahanandi Reddi and another ( Defendants ), Respondents . 

[2nd September, 1891.] 

Civil Procedure Code , Section 525 — Suit on award maintainable—Secondary evidence. 

Where an award cannot be filed and a decree obtained upon it under 1 
Procedure Code, Section 525, a party ia not precluded from suing upon it. Se¬ 
condary evidence of the contents of the award is admissible on proof of its being 

lost. 

[F., 20 M. 490 (492) ; R , 19 P.R. 1907 = 46 P.L.R. 1907 = 134 P.W.R. 1907 ; U.B.R- 
(1906; 1st Qr. Specific Relief 30.] 

APPEAL against the order of M. R. Weld, District Judge of Kurnool, 
under Section 53 of the Code of Civil Procedure returning the plaint in 

original suit No. 3 of 1890 to be amended. 

Suit to enforce an award under the following circumstances: Plaint¬ 
iffs and defendants, who were members of an undivided family, owing to 
family disputes, agreed to effect a partition of the family property, and, 
for this purpose referred the matter to arbitration. The arbitrators, by 
an award dated 1st March 1887, [100] awarded to plaintiffs about 
Rs. 11,498, but as the award was subsequently not forthcoming, the 
plaintiffs were unable to file it under Section 525 of the Code of Civil 

Procedure. . , , „ ,, , . 

Thereupon plaintiffs brought the present suit and further alleged that 

the award was not forthcoming owing to collusion between the defe ° d ^^ 

and the principal arbitrators. The District Judge by an order dated 28th 


* Appeal agaiDst Order No. 119 of 1890. 
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July 1890, under Section 52 of the Code of Civil Procedure, returned the 
plaint for amendment with the following remarks “I am of opinion 
t ‘ Jafc the only way m which an award can ho enforced is under Section 525 
„ et seq .and failing that, that it cannot he enforced, and that the nlaintiffs 
must bring a regular suit to obtain what he says was given by the award. ” 
The plaintiffs preferred this appeal. 

Ramachandra Rau Saheb and Krishnasami Ran, for appellants. 
Respondents were not represented. 

JUDGMENT. 

The District Judge is clearly in error in supposing that no suit will 
lie upon an award. Section 525, Code of Civil Procedure, only provides, 
that a party may apply to the Court to have an award tiled ; this is no bar 
to his right to sue upon tho award, and. if the award cannot be produced, 
secondary evidence of its contents will be admissible on proof of its loss! 

We must therefore set aside the order and direct the Judge to 

entertain the plaint. The costs will be provided for in the revised 
judgment. 


15 M. 101 (P.C ) = 18 I.A. 149-15 Iod. Jur. 748-6 Sar. P.C.J, 74. 

[101] PRIVY COUNCIL. 

Present : 

Lords Watson , Hobhouse , a nd Morris, Sir R. Coach and Mr. Shand. 

[In appeal from the High Court at Madras.] 


The Secretary op State for India in Council ( Defendant ) v 
Nellakittti Siva Subramania Tevar (Plaintiff). 

[4th, 5th, and 21st November 1891.] 

Proof of a Zamindar's title to tract of hill and forest—Construction of istemrar sanad 
of 1803 as to lands granted—Specification of villages- Effect of proved acts of posses 
sion by Zamindar , J 1 


\ 


Where the proprietary right in a tract of land had been constantly ’asserted all 
questions between the disputants as to the amount of the use of the tract by the 
claimant, and as to the sufficiency of such use to establish his possession over 
the whole extent, were held to be questions of fact. 


A Zamindar claimed from the Government the proprietary possession of a 
tract of hill and forest, in virtue of an istemrar sanad of the year 1803 confer 
ting upon the grantee, his h-irs and successors a permanent property in the 
zamindari as then possessed. To the sanad, which was aptly worded to include the 
subject of this claim, the acts of the Zamindar had been ascribed. But it did 
not contain any description of the lands which it was intended to carrv a 
marginal note only specifying three villages then comprising the zamindari • 


Held, that the grant was not confined to the villages so named, and to an area 
in their immediate vicinity, but that the whole tract of hill and forest was 
claimable on its being shewn by direct evidence, or reasonable inference that it 

the 9 Goternmen? 5100 ° ^ Zammdar wheD he obtaioed a permanent title from 


As to part of the tract, the Zamindar ’9 acts of possession, such as grazing cattle 
cutting timber and collecting forest produce, had been exclusive of tho exercis 
of such rights by any other persons ; but as to another part of the tract h^s act 
of that character had been concurrent with a similar user of hill and forest b 

^)V«nment el8 ^ CUr,n ^ P * rt of lha Zamindaci ' ^nd belonging to th 
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Held, as to both parts, that the aots of possession, which had been found by 
both the Courts below to have been done by the Zamindar, did not fall short of 
proving his proprietary possession, and that the user by the villagers, not having 
taken place iu tde assertion of conflicting proprietary right, and whether or not 
they were sufficient to establish rights ol easement, were neither in amount nor 
quality sufficient to displace the Zamindar’s proprietary title. The decision of 
the first Court that the exercise of the abovementioned rights by the Zamindar 
was evidence only of the right on his part to use the land of another for the 
purposes indicated, had been rightly reversed by the High Court. 

[R., 15 M. 315; 31 M. 58 (59) = 5 Ind. Cas. 853 = 20 M.L.J. 362 = 7 M L.T. 380 = (1910) 
M.W.N. 75; 11 Ind. Cas. 185 (166).] 

[102] Appeal from a decree (SOth April 1885) of tbe High Court (1) 
reversing a decree (8th January 1883 ) of the District Judge of 
Tinnevelly. On the 29th July 1880 the plaintiff, as the sanad-holding 
Zamindar of Singampatti in tbe Tinnevelly District, sued the Government 
to obtain the propriotary possession of a tract of hill and forest described 
as consisting of three parts. The first or eastern part was an area of 
10 square miles ; the second or central part was an area of less than 1 
square mile ; and the third or western part comprised nearly 33 square 
miles. They formed the Singampatti Hills, and had been, as was alleged, 
from time immemorial m the possession of the plaintiff’s ancestors. He 
also alleged that his possession having been continuous, he had acquired 
a title by prescription against the Government. During his minority, and 
while his estate was in tbe hands of the Collector of the Tinnevelly district, 
as agent of tbe Court of Wards, the Assistant Superintendent of Revenue 
Survey, Mr. Baber, acting under Act XXVIII of 1860 (2), decided, on the 
6 th April 1880, that the tract now in dispute was the property of the 
Government. That under Section 25 of the above Act this order should 
be cancelled, was now claimed as well as a decree for possession on the 
title. The Government denied his title asserting that the tract was out¬ 
side, though in the neighbourhood, of the zamindari, and belonged to the 
State, as land undisposed of by it. 

The District Judge having transferred the suit to his file from that of 
the Subordinate Judge was of opinion that the Zamindar of Singampatti 
had, over tbe whole of the wostern part of the tract, exercised, to 
the exclusion of all other persons, the right of grazing cattlo, of cutting 
wood, and collecting forest produce, those acts being all the profit¬ 
able use that could be made of the tracts. As to the eastern part of the 
tract, the Judge found that the Zamindar had exercised similar rights but 
not exclusively ; inasmuch as that the raiyats of neighbouring riyatwari 
villages had all aloDgdone the like acts by way of user of tho eastern part. 
He was also of opinion that the Government had always had the power of 
regulating, in the general interests of the people of tho [103] district, 
the management of all the tract of hill and forest. lie made no order as 
to the middle tract, which was small, of little value, and not affected, in 
his view, by the evidence. 

The Judge’s finding was that only rights of easoment, and not the 
proprietary right over the tract in dispute, bad been proved to have been 
exercised by the Zamindar. Bub he considered that the Assistant Superin¬ 
tendent of Revenue Survey had been wrong in deciding that the 
Zamindar had no rights whatever in respect of that land. H e referred to 

(1) Siva Subramanya v. Secretary of State for India, 9 M. 285. 

(2) An Act of the Government of India for the establishment and maintenance 

of boundary marks and for facilitating the settlement of boundary disputes in the 
Presidency of Fort St. George. / 
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frbe following oases :—Vmmn JavarJan .Toshi v. The Collector of Tirana (it, 
Vyahivta Tfavvnv Government of Knwhay ($\, Rliaskarappa v. The Col 
lector of North Kanara (3\ Clark v. Elphinstone. (4\ 

. ^he 9 0urh Burner, G J.. and Muttusamt Ayyar, .T.,t agreed 

with the District Judge in accenting as proved the acta done hv the 

Zamindar upon the Land in dismite : but disagreed with him as to the effect 

of those acts. According to them the acts so done were acts of ownership, 

as the person exercising the right to do them asserted general ownership.’ 

If he had asserted a particular right so to act upon the property of another, 

easement only might have been established. The judgment is reported in 

I.L.K., 9 Mad., * but to explain the Court's view the followin'* extract is 
here added :— 

„ It may be that specific portions of the hills were not regularly culti¬ 
vated, but such cultivation is not necessary when other acts of owner- 
lt ship are done upon them. As already observed, there is evidence of acts 
M of enjoyment done in the open assertion of title as owner, and the ayakut 
<t accounts, and the special circumstances of the case warrant the presuran- 
u Mon that such acts were done for more than sixty years, if’noh from time 
„ immemorial. As to the interference by officers of Government with the 
„ ©njovment bv the Zamindar of his rights in full, there is no evidence to 
tt show that such interference was accompanied with a denial of the Zamin- 
u dar ’s right as owner. The enjoyment of any right of ownership over 
tl fche soil, whether it be the cutting of timber or of turf, or the gathering 

Produce, is vrima facie nroof of ownershin of the soil; and, when 
„ the District Judge found that there had been such an eniovment of 
u the forests. as proved a [104] title to the profits, he was logically hound 
(| ko find a title established to the soil, seeing that the eniovment had been 
it throughout accompanied with an insertion of such ownovshin. We se 0 
no reason to doubt that alt the hills to which the suit refers were includ¬ 
ed in, and formed part of, the zamindari as it existed in 1803. and as it 
had been enjoyed by the appellant’s family prior to the permanent 
settlement.” 

The Court concluded by saying.— 

" We are of opinion that the acts of eniovment proved in this case 
" are acts of ownership, done adversely to the respondent; and that as the 
‘ adverse possession has extended to more than sixty years, the anpel- 
“ lant has acquired a title by prescription.” 

The decree was that the plaintiff should recover possession of the 
three tracts, with mesne profits from the date of suit till date of posses¬ 
sion and costs. All rights of vicinage held bv any raivats were reserved. 

® arv c 1 ^lia. in Council having appealed, Mr. 

W. F. Robinson, Q. C M and Mr. J. D. Mayne appeared for tbe appel¬ 
lant. 

Mr. J. Rigby , Q. C., and Mr. R. V. Dome , for the respondent. 

Among the arguments for the appellant were the following:_A 

definite connection has not been shown, as regards proprietorship, between 
the different narts of the tract of hill and forest, to which the’ plaintiff 
has attempted to make out a title bv evidence only of acts done in distant 
and isolated places. Some of the hills are not only far distant, but are 
i naccessible, on account of thick jungle, from w here the acts of ownership 

* 285—Ed. 
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are said to have taken place. Again, there is no evidence to show that 
the zamindari of Singampatti, before 1803, comprehended the tract, or 
that the Zamindar before then had possession of it. In the sanad of 
1803, no boundaries are stated, and it is difficult to suppose that the 
term “ villages ” included many square miles of hill and forest. All the 
zamindari villages, as shown in Mr. Baber’s map of 1880, are to the 
north, and near Government villages. The High Court has inferred from 
the ayakut accounts of villages lying to the north, and to the east, that the 
tract of hill and forest must have been included in the zamindari, not 
having been shown to belong to the Government villages. But no such 
inference can be drawn. The hill and forest tracts would not, prima facie 
helong to either a raiyatwari or a zamindari village, unless expressly 

[105] granted. The documents, maps, and suits between the Zamindar 
and the villagers referred to. The Zamindar had only a permitted user, 
under the control of the real proprietor. 

Documents show that even within the limits, within which the 
Government did recognize rights as possessor by the Zamindar, they yet 
claimed authority to restrain him in the exercise of those rights, in a 
manner inconsistent with his being the proprietor of the soil. From 1837 
onwards, it appears that the revenue officials have been in the habit of 
restricting the inhabitants of villages adjacent to the hills in the exercise 
of their rights of cutting wood, when these rights were likely to diminish 
the rainfall by stripping the bills of their trees. Orders to this effect issued 
to the inhabitants of other villages in 1837, 1839, 1842 and 1844 are 
upon the record. Similar orders were issued as regards the Singampatti 
Zamin Hills in 1861, 1862 and 1866. When a case was granted of part 
of the hills in 1866, by tbeguardian of the then minor Zamindar, the lessee 
agreed to abide by the Government regulations and acts for the preserva¬ 
tion of the hill and forest. As it is admitted by High Court that the 
Government questioned the Zamindar’s title in 1865, it is unnecessary to 
refer in detail to similar proceedings in 1878, 1879 and 1880. It is submit¬ 
ted that the view taken by the High Court, that these were acts done by 
the Government agents in the interests of the minor Zamindar, and on 
his behalf, is wholly untenable. 

The oral evidence is non existent as regards the central tract; it is 
vague and insufficient as regards the eastern tract; and, as regards the 
western tract, it does not make out an actual proprietorship of the soil 
in the Zamindar. Taking the evidence of the witnesses who are credited 
by the District Judge, it only shows that the rights, which existed in the 
undisputed district, had been carried on by way of encroachment into 
the adjoining tract. It must be remembered that the whole hill country 
is destitute of visible boundaries or marks of delimitation. 

As regards the alleged title by prescription, it is necessary to prove a 
sixty years’ adverse possession. Since 1865 the Zamindar’s title has been 
disputed. The period of prescription must therefore begin to run from 
some date not more recent than 1805, and the High Court seems to be of 
opinion, chiefly on the evidence of the ayakut accounts, that the possession 
of these hills by the Zamindars has been from time immemorial. There 

[106] is, however, no sufficient evidence to that effect, especially as the 
sanad appears to negative any such possession in 1803. 

Counsel for the respondent were not called upon. 

Afterwards (on 21st November) their Lordships’ judgment was 
delivered bysLoRD Watson. 
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JUDGMENT. 


1891 


This appeal is taken by the Secretary of State for India in a suit 
instituted before the Distriot Court of Tinnevellv by the respondent, the 
Zamindar of Singampatti, for cancellation of a decision of the Government 
Survey Officer, dated the 10th April 1880, and for a declaration of his 
title to certain tracts of mountain land, covered with forest and jungle, as 
being parts of his zamindari. 


NOV. til. 

Privy 

Council. 

IB M. 101 
(P-C.) = 


The villages and cultivated lands of the zamindari are situated on the 18 I.A. 149 = 
plains, and are contiguous to lands and villages belonging to the Govern- 18 Ind. Jor. 
ment of India. These lands lie at the northern base of a mountain range 748 = 6 
whose crest or watershed runs nearly due east and west, rising to an 8ar. P.O.J. 
elevation varying from 3,850 to 4,900 feet above sea level. The watershed 74. 
is a well defined natural line and forms the northern boundary of the 
territory of Travancore. 


The respondent was a minor when he succeeded to the zamindari, 
and did not attain majority until the year 1880. Until 1867 his estate 
was managed by his mother ; and from that date until 1880 it was under 
the management of the Court of Wards. 

For a considerable period, antecedent to the year 1865, it appears to 
have been well known to the Government that the Zamindars of Singam- 
patti claimed, as their property, the extensive hill tract lying between their 
cultivated lands and the Travancore boundary. In that year the Govern¬ 
ment began, for the first time, to suggest doubts as to the validity of their 
right; and, in 1870, a demand was made for production of the evidence of 
tbeir title. A report was thereafter made by Lieutenant Campbell Walker, 
which was submitted to the Government Pleader ; but no further steps 
were taken in the matter until October 1879, when an order was issued 
directing a Survey Officer, empowered under the Boundary Act, to take up 
the settlement of the case. 


That order was carried out by Mr. Baber, who, after making inquiries, 
and personally surveying the tract in dispute, issued his report and deci¬ 
sion on the 6th April 1880, with a relative plan prepared by him, which 
shows the whole area then claimed, and also that portion of it which be 
held to be part of the zemin- [107] dari. The latter, roughly estimated, 
comprehends about one-half of theareaclaimed, and forms the north-western 
portion of that area. The lands, which Mr. Baber held to be Government 
property, consisted of a tract varying in breadths lying outside the eastern 
and southern boundaries of the lands assigned by him to the Zamindar. 

In this suit, which was brought by the respondent in July 1880, after 
he became of full age, the Government concede, as they have all along 
done, his right to the land to which he was found to be entitled by the 
decision of their Survey Officer. The subjects now in controversy are 
described in the plaint as consisting of three parcels. The first, which 
has been termed in these proceedings the eastern tract, does not include the 
whole area to the east which was claimed before and disallowed by Mr. 
Baber, but only that portion of it about 12 square miles in extent, which 
lies to the north of the river Varattar. The second, termed the central 
tract, about 1 square mile in extent, is bounded on the north by the land 
now admitted to be the respondent’s, on the east by the Kusavankuli 
river which is also, in that locality, the eastern boundary of the admitted 
land, on the south by Travancore, and on the west by the third tract 
claimed. That third or western tract, which extends to 35 square milqs, 
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is bounded on the north by the lands awarded to the Z mindar in April 
1 RR0, on the east bv those lqnds and by the central tract now claim¬ 
ed. on the south bv the Travancore boundary, and on the west by the 
river Tambrapavni. which is also the western boundary of the lands to 
which he has already been found to have right. 

The title of the respondent is a sanad. dated the 22nd of Anril 1803 
granted by Lord Chve to his ancestor, Nallakutti Teven, then Zamindar 
of Sin gam patti. The sanad contains the usual recitals, one of these set¬ 
ting forth that the object of the grant was to confer upon the Zamindar, 
his heirs and successors, “ a permanent property in their land in all time 
to come.” It contains no specification or description of the lands which 
it was intended to carrv, but is a.grant in general terms of the zamindari 
as then held and possessed by the grantee. There is a marginal note 
specifying the names of three villages then composing the zamindari; and it 
was suggested, in the argument for the appellant, that the effect of the note 
is to limit the grant f r> these three villages and a limited area in their 
immediate vicinity, [108] and to exclude the claim of the respondent for 
any land bevond these limits which is not shown to ha ve been subsequent¬ 
ly aconired from the Government by prescription. Their Lordships do 
not think that a marginal specification of the villages existing at its date 
can control the plain terms of the grant, or can be taken as definitive of 
the extent of land, cultivable or not, which was then held and possessed 
by the Zamindar of the villages enumerated. In their opinion, the res¬ 
pondent must prevail in this suit, if he has been able to show, either by 
direct evidence or as matter of reasonable inference, that the lands now in 
dispute were held and possessed hv the Zamindar at the time when he 
obtained a permanent title from the Government. 

The issue settled in the District Court for the trial of the cause upon 
its merits was simdv “ Whether the right to. and possession of, the pro- 
“ pertv in dispute belonged to nlaintiff or to Government? ’ Document¬ 
ary and oral evidence was adduced by both parties, into the details of 
which their Lordships find it unnecessary to enter, because of the unani- 
raitv of the conclusions in fact which both Courts below have derived 
from it. It is sufficient to sav that there is evidence of both, kinds tend¬ 
ing to prove that the Zamindars had, for a period beyond living memory 
or a.t least for fifty vears past, uniformly asserted their right to all the 
tracts now claimed, by including them in leases of their hill land. Not 
only so, but in the year 1843 the Government Collector, who was at that 
time in possession of the zamindari for arrears of revenue, granted a lease 
of the hill lands and their products, in which these tracts were exnresslv 
included ; and a Collector who was in possession in the years 1857-58 
also dealt with them as forming part of the zamindari. On the other 
hand, there is no evidence tending to prove that before the challenge 
which ultimately led to the present litigation, there was any similar asser¬ 
tion of right, either on the part of the Government or of any other 

person. 

Whether there has been a persistent claim of right to a tract of land 
is, their Lordships need hardly sav, a question of fact. Such assertion 
being proved, all questions as to the amount of use and enjoyment of the 
tract by the claimants, and as to the sufficiency of such use and enjoy¬ 
ment to constitute possession of the whole extent claimed, are also, in the 
opinion of their Lordships, pure questions of fact. 

[1G9] The District Judge held it to be established by the evidence that, 
throughout the third or western tract, the Zamindars of Singampatti had all 

A.OA 
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along exeroised the exclusive right of grazing cattle, cutting timber, and 
collecting mountain produce. With regard to the first or eastern tract, he 
found that the %ommlavs ha 1 exercised rights of precisely the same kind 
over the whole tract, hut not to the exclusion of a certain amount of user 
bv inhabitants of Government villages. Upon these findings, the learned 
Judge came to the conclusion in law that the possession of the western 
tract bv the respondent and his predecessors ought not to he ascribed to 
a title of property, but that it was sufficient to give him right to exclusive 
easements of pasturage, cutting timber, and collecting mountain produce 
over its whole area. As to the western tract, he held that the resnondent 
was entitled to easements over it of the same character, hut not exclusive. 
The only observation upon the second or central tract which occurs in his 
iudgment is to the effect that “ it appears to he of comparatively little 
“value, and no evidence regarding it was produced on either side.” 

The result was that the learned Judge set aside the decision of the 

Survey Officer, which found that the respondent had no interest in the 

disputed lands ; and pronounced no further order beyond finding neither 
party entitled to costs. 

On appeal, the High Court adopted the findings of the District Judge 
with respect to the Zemindars’ exclusive possession of the western tract, 
but rejected his legal inference that the right thereby constituted was in 
the nature of easement, and held that it amounted to a full right of 
ownership. In that view of the law their Lordships entirely concur. 
Having regard to the character of the subjects in controversy, the exclusive 
possession which the Zemindars are, by concurrent judgments, found to 
have enjoyed, appears to them to have in no narticular fallen short of 
proprietary possession. There is no ground for presuming that a 
proprietor! whose title was dear, and who was desirous of turning his 
estate to the best account, would have occupied or used the subjects in 
any other wav than they did. When that circumstance is taken in 
connection with the fact that the Zemindars had a title which will aptly 
include these subjects, and that their acts of possession have invariably 
been ascribed to that title, the inference drawn by the High Court appears 
to be inevitable. 

[110] The learned Judges of the High Court also expressed their 
concurrence in the findings of the District Judge with respect to the 
Zemindars’ possession of the eastern tract, hut came to the conclusion that 
their possession alone was that of proprietors, and that the proved acts 
of user bv raivats from neighbouring villages were not of that character. 
On examiningthe judgments of the two Courts, their Lordships were 
satisfied that the possession of the Zemindars, as found by both, would, 
in the absence of conflicting possession sufficient to cut down or qualify 
their right, entitle the respondent to a declaration of his proprietorship. 
But it did not seem to be equally clear that the two Courts were altogether 
agreed as to the extent and character of the stranger raivats’ possession ; 
and thev accordingly permitted the appellant’s Counsel to bring before 
them all the evidence bearing on that point. Their Lordships are unable 
to affirm that there was any difference of opinion in the two Courts upon 
that point; but, whether that he so or not, they are satisfied, upon the 
evidence, that the decision of the High Court is right. Beyond what may 
be implied in the acts themselves, there is nothing to show that aught 
done by these stranger raivat3 was in the assertion of right; and, assuming 
the statements of the appellant’s witnesses to be absolutely true, the aots 
of user to which they speak are neither in amount nor quality sufficient 
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to displace the proprietary title of the Zemicdar. Whether the evidence 
would per se be sufficient to raise rights of easement, and, if so, in whose 
favour, are issues which do not arise in the present case. 

The High Court, differing from the District Judge, held that the 

respondent has proved his title to the second or central tract claimed ; and 

in that finding also their Lordships concur. It is not easy to understand 

why the tract was made the subject of a separate claim. ‘ It adjoins the 

hiU lands which have been found to belong to the zemindari; it lies within 

their natural limits, namely, the Kusavankuli river on the east, and the 

watershed on the south. There is nothing to suggest that it was ever 

claimed or possessed hv any other person, whilst it was persistently claimed 

and treated by the Zemindars as part of their estate. In these circum- 

stances their Lordships are of opinion that their proprietary possession 

ot the hill lands adjoining is sufficient to establish their title to the central 
tract. 

The High Court, upon these findings, allowed the appeal, [411] reversed 
so much of the decree of the Court below as dismissed the respondent’s 
claim, ard decreed the claim as made, with costs in all Courts. Being of 
opinion, for the reasons already indicated, that the decision of the High 
Court js; right, and ought to be affirmed, their Lordships will humbly 
advise Her Majesty to that effect. The appellant must pay to the 
respondent his costs of this appeal. 


Appeal dismissed. 

Solicitor for the appellant The Solicitor, India Office. 

Solicitors for the respondent Messrs. Lawford, Waterhouse 
Law ford. 
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ORIGINAL CIVIL. 

Before Mr. Justice Subramanya Ayyar. 


VlTHJLINGA PADAYACHI ( Plaintiff ), V. VlTHILINGA MUDALI 
AND ANOTHER (Defendants.)* U6th December, 1891.] 

Civil Procedure Code, Sections 13, 98, 103— ['Res judicata " Court of competent 

jurisdiction ” — Landlord and tenant —Quiet enjoyment , covenant for _ Parties— 

Suit for damages against lessor, including costs—Joinder of one of two co-lessees as 
defendant—Suit dismissed against such lessee. 

In 1883 A, the trustee of a certain charity, executed in favour of X and Y an 
agricultural lease for nine years and delivered over possession of the lands com¬ 
prised in it, being part of the trust property. The lease contained a provision 
that it should be cancelled on default being made in payment of the rent and 
kist, and it contained no express covenant for quiet enjoyment In 1887 de¬ 
fault was made in payment of the rent a D d kist. A thereupon’cancelled the 
lease and sued X and Y m a Subordinate Court and obtained a decree for the 
arrear, the total amount, of bis claim being Rs. 2.807, In that suit X alleged 
that Y was merely a name-lender for A who desired to benefit himself at the 
expense of the charity, and also that certain raiyats setting up a false claim had 
evicted X from the lands demised at the instigation of A, who had subsequently 
sought unsuccessfully to obtain further advantages for himself. The Subordi¬ 
nate Judge framed an issue on each cf these allegations and recorded findings 
in the negative. In the same year X filed a suit for damages for breach of con¬ 
tract against A and Y in the High Court, repeating in his plaint the above alle- 
gations. When that suit came on for hearing, it was dismissed for default, Y 


* Civil Suit No. 148 of 1890. 
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being the only party who appeared. X now sued A again on tho same cause of 
action, making tho same allegations. Y was subsequently brought on to the 
rooord as being a neoossarv party t<> the suit-, being joined as £112] second de¬ 
fendant, but he applied to bo and w»s struck off th6 record on the ground that 
the dismissal of tho farmer suit in the High Court was final as against him: 

Held, (1) that tho suit was not had for the non-joinder of tho co lessee as a 
plaintiff, nor for tho reason that the plaintiff could not prosecute tho suit 
against him ; 

(2) that tho matters put in issue in the Subordinate Court were not 
res judicata by reason of the decision of that Court ; 

(3) that tho plaint disclosod a go id '*au?e of aotion against tho lessor ; 

(4) that even if the plaintiff had substantiated his allegations against 
his lessor, ho would not have been entitled to recover the cost of civil and 
criminal proceedings against the raiyats who bad evicted him. 

[DUb., 25 C. 571 (575) ; 23 C. 78 (811 = 5 C W.N. 483 : R., 17 M. 16S (179) ; 17 M. 273 
(274) • 18 M. 189 (191) : 29 M. 195 (F.B.) = 16 M.L.J.41—1 M L.T. 25, 7 C.L.J. 
251 (260); 2 O.C. 2GL ; 54 P.R 1904; 57 P.R 1907 = 66 P.W.R. 1907.] 
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SUIT for damages by one of two lessees against; the lessor of a village 
in the Tanjore district. The lands comprised in the lease formed part of 
the endowment of certain charities of which the lessor was trustee under 
the will of Ammoyee Ammal. The other lessee was a relation of the 
lessor and it was alleged by the plaintiff that he held his ostensible share 
in the lease really for the benefit of the lessor. The plaintiff's case was 
that the lessor had sought to obtain from him a larger share, and on his 
refusal had instigated the raiyats of the village to oust him, that they had 
in fact ousted him, and that the lessor had wrongfully cancelled the lease 
for non-payment of rent in 1887, whereby he suffered damages, in the 
assessment of which ho included the cost of certain civil and criminal pro¬ 
ceedings instituted by him against them. The lease contained no covenant 
for quiet enjoyment. It provided for the cancellation of the lease on 
default in payment of rent and taxes, and it was under this provision that 

the lease had been cancelled in 1887. 

In original suit No. 59 of 1887 on the file of the Subordinate Court 
at Kumbakonam the lessor sued both lessees for the arrears of rent, the 
amount of kist paid by him, &c., the total amount of the claim being 
Rs. 2,807-11-1. Upon the allegations of the present plaintiff that Court 
framed the following among other issues 

(1) Whether defendant No. 2 has joined in the execution of the lease 
agreement on behalf of the plaintiff in his individual capacity, and, if so, 
whether the plaint lease is invalid on that account. 

(3) Whether the plaintiff instigated the tenants of the village to claim 

a kudikani right in themselves. # 

(4) Whether any and what portions of the lands included in the lease 

agreement were lying waste in fasti 1296, and whether [113] defendant 
No. 1 can on that account object to pay plaintiff the lease amount. 

The Subordinate Judge recorded findings on the above issues in 
favour of the lessor, and his findings were upheld on appeal by the 
District Judge. It was now pleaded that the matters referred to in these 
issues were res judicata. 

In civil suit No. 187 of 1887 on the file of the High Court the 
present plaintiff sued the lessor, and his co-lessee upon the same cause of 
action as that now set up. That suit was dismissed for default against 
the lessor, who did not appear uoder Civil Procedure Code, Section 98, and 
against defendant No. 2, who did appear under Civil Procedure Code, 

Section 103. 
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Ji.it ■——• * w ,,,aiu w c* Li * /ovji_j u wu ui y ainencieo 

ORIGINAL a J ir * lessor wa« descrihpd as “ Miracidar and executor under the will 
Civil. "J. °™[ Ammoyee Ammal: ” and hv order of the High Court Singaravelu 
ftJiinali. the second lessee, was joined as being a necessary Party. The 

a.t«r applied to be struck off the record on the ground that the dismissal 
ot the former suit as against him was final, and this was done by the 

. The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment. 

Visvanadha Ayynr . for plaintiff. 

Mr. K. Brown and Mr. 7?. F. Grant , for defendants. 


JUDGMENT. 

The in am village of Puttoovin theTanjore district forms the endow- 
ment of certain ehar.ties founded by one Lakshmana Mudali, deneased. of 

manlw 1 T .' n defendyit is the present executor of the said Laksh- 
noana Mudali s estate and the trustee of the said charities. 

,, rT? viIla ° e of Puttoor was granted on the 17th April 1883 hv 

^fen^nt under an instrument pumorting to be for tha benefit of 
t e plaintiff and of the second defendant. The parties exchanged registar- 

?as i n v^ m0n 7r aHine th9 ’ e,Se ' Tf ' ™ (or a vears from 

L Bli j9 7 a . n,i t, ’ e . renl fc reserved was 2,200 calams of paddy per annum , 
delueiable m two instalments within the year. The lessee had further 

hli l CA Iu ain fc T S amountinp to *s. 200 annually. The instruments 
between the narties provided that the lease might be forfeited for non- 

payment of the rent or the taxes. The plaintiff at once entered into 

pc s spool on under the lease. So far the facts are undisputed. 

U14J I shall now briefly state the other material allegations of the 

parties as ascertained from the pleadings or at the trial. Those of the plaintiff 

sieas follows:—The second defendant possessed in reality no interest under 

-ie ease is n»me was introduced into the transaction merely to secure 

a oenebt to the first defendant, whose daughter bv a concubin* is married 

to.the second defendant. A fourth share of the profits that the plaintiff 

™f At j fmm Hle vill .** R< ! <lun ’ n * term of the lease was to go to the 
ist deendant. the plaintiff taking the remaining three-quarters. This 
was the onVnal understanding; but shortly after the lease was granted. 

the first defendant wanted half the profits instead of a fourth; the plaintiff 

refused to comply with that demand, and the first defendant, who was 

bound bv law and bv the contract to secure quiet Possession and enjoyment 

to the plaintiff, instigated certain inhabitants of the village who had been 

cultivating the lands before falsely to s«t up occupancy rights, to disturb 

ms possession and obstruct bis enjoyment. In faslis 1295 and 1296 the 

obstruction became so complete that the plaintiff and his tenants were 

unable to cultivate any of the lands, which consequently lav waste The 

hrst d^ndant having thus succeeded in ousting the plaintiff, sent a notice 

on the 17th Mav 1887 professing to cancel the l*ase under the forfeiture 

c ause and openly resumed possession. The damages sustained by the 

plaintiff are estimated at Es. 20,500, which he seeks to recover from the 
brsfc defendant. 

The material allegations of the first defendant, so far as tbev are 
necessary, are these The plaintiff’s statements summarised in the last 
naragraph are untrue. The lease was a bona fide transaction, and the 
tnsfc defendant had no manner of connection with the profits. Th 9 second 
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defendant was in roalitv one of the lessees, and the plaintiff cannot suo 
without joining him. The disturbances and obstructions alleged by the 
plaintiff were caused by the ill-feeling, which arose betwoon the plaintiff 
and the inhabitants of the village in consequence of the plaintiff’s attempt¬ 
ing to raise the rents, his refusing to give lands to cultivate to such of 
them as declined to accept his terms, his bringing in tenants from other 
villages, and his having offended them by other imprudent acts. The 
plaintiff failed to pay the rent and the tax due for fasli 1296 ; the lease 
was thereupon lawfully cancelled by notice to the plaintiff and possession 
of the village [115] taken by the tirst defendant. Subsequently the first 
defendant brought original suit No. 59 of 1887 against the plaintiff'and the 
second defendant in the Kumbakonum Subordinate CourG for the recovery 
of the above rent and tax, &c., and obtained a decree for the same, and the 


matters raisod by plaintiff’ in the present suit arc, therefore, res judicata. 

The second defendant put in a written statement urging that there 
was no cause of action against him, and that as civil suit No. 187 of 
1889 on the tile of this Court instituted by the plaintiff in respect of this 
very matter against the first defendant aud second defendant was dis¬ 
missed for default of appearance on the part of the plaintiff ; this suit is not 
maintainable against him. 

On the20bh November 1890, Best, J., passed an order dismissing the 
suit as against the second defendant. 

The following issues were recorded - 

First .—Is the suit maintainable in the absenco of Singaravelu 

Mudali? 

Second .— Is the suit not maintainab’e in whole or in part by reason 
of the decree in original suit No. 59 of 1887 on the file of the 
Subordinate Court of Kumbakonum ? 

Third .—Was the first defendant justified in cancelling the lease ? 

Fourth .— To what damages, if any, is plaintiff entitled ? 

Fifth .— Is the defendant personally liable for such damages, if 
any ? 

Mr. Brown, in oponing the first defendant’s case, commented on the 
inconsistent manner in which the plaintiff ’s case was presented. From 
paragraphs 4 and 8 and the prayer of the plamt it clearly appears that 
the plaintiff intended to rely on a covenant for quiot enjoyment, and that 
he treated the suit as one for breach of contract. Later on, however, the 
pfainbiff informed the Court that he sued the first defendant not as 
executor, but in bis personal capacity. Mr. Brown argues that this is in 
effect an admission that the suit is not one for breach of contract. Though 
the first defendant traversed the allegation about tho covenant for quiet 
enjoyment, no express issue was raised by the plaintiff on the point. But 
on the other band, if the plaintiff was understood to have abandoned the 
case On the footing of a breach of contract, that ought to have been 
made clearer upon the record and the plaint amended accordingly ; for 
if the plaintiff is [116] to be taken as suing the first defendant solely on 
the ground of a wrongful eviction by him, it may be open to doubt whether 
the reliefs which the plaintiff seeks are the appropriate ones. The trial 
has, however, proceeded on the assumption that the issues recorded cover 
the real questions arising in the case, and I shall deal with them as they 


stand. 

First issue .—On the face of the lease the plaintiff and the second 
defendant are co-lessees. Prima facie , therefore, both must be parties to 
fcbie litigation. The plaintiff, alleging that the second defendant bad in 
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1891 reality no interest in the matter, sued the first defendant alone without 
Dec. 16. making the second defendant a party. But the latter was made a party 
— " bv the order of the Court. Ilis contention that the dismissal of civil suit 
ORIGINAL JSTo. 187 of 1887 was fatal to the maintenance of this suit prevailed, and the 
Civil. suit was dismissed so far as the second defendant was concerned by the 
15 M 111 ol ^ er °* khe 20th November 1690. Now it is argued for the first defend¬ 
ant that in consequence of that order this case must proceed as if the 
second defendant had never been made a party, and that the plaintiff’s 
claim must fail on the ground of non-joinder of a necessary plaintiff. I 
do nob agree with this argument. Assuming, as the first defendant con* 
tends, that the second defendant had an interest in the lease, plaintiff is 
in no view entitled to recovet anything from the second defendant except 
it be costs. As one entitled with the plaintiff to sue, but refusing to 
join, the second defendant could only have been made a defendant so that 
all persons interested might be before the Court. This was expressly 
done, and 1 cannot see how the subsequent order relied on can alter the 
fact. 


It is next contended for the first defendant that, even if my view 
as stated above be correct the suit cannot bo maintained without the 
second defendant being arrayed as co-plaintiff. According to the Indian 
practice it is sufficient that persons having the interest that the second 
defendant is alleged by the first defendant to possess are made defend¬ 
ants. Kanna Pisharody v. Narayanan Somayajipad (1). It is unneces¬ 
sary, therefore, to consider the English authorities cited by Mr. Brown in 
support of his argument (2). 

[m] Upon the view I take of this legal objection, I must decide the 
first issue against the first defendant, even if I should come upon the 
evidence in the case to the conclusion that the second defendant is a co¬ 
lessee ; I therefore refrain from discussing the evidence upon this feature 
of the transaction, which reveals its questionable character. That it is 
a questionable transaction is clear whether the evidence for the plaintiff 
or the evidence for the defendant be accepted. Tne plaintiff’s case is that 
at the time of the lease, which, I consider, was granted on favourable 
terms, the lessee agreed to give the lessor, a trustee, one-fourth of the 
profits during the whole term as an inducement to his granting the lease. 
On the other hand the second defendant as the first defendant’s witness 
admits that the plaintiff offered him a share in the profits to make the 
first defendant give the lease, and that the latter did, in consequence, grant 
the lease with the full knowledge that the profits were to go to the second 
defendant, his own son-in-law then living with him as a member of his 
family, and with the knowledge that second defendant was to take no 
trouble whatever in connection with the management of the property 
demised. 

Second issue .—The main question in the present suit is whether the 
first defendant was justified in cancelling the lease. He says he was 
entitled to act upon the forfeiture clause as the plaintiff and the 
second defendant had neglected to pay the rent and the tax due for fasli 
1296. The plaintiff’s case on the other hand is that he had been unlaw¬ 
fully evicted and kept out of possession during that fasli by the first defend¬ 
ant, that the latter was consequently nob entitled to treat the rent, &c M 
for that period as in arrears, and the first defendant’s action in cancelling 
the lease is, therefore, invalid. This contention on the part of the plaintiff 


(1) a M. 231. 


(2) Dicey on Parties, pp. 101-110, and cases there oited* 
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ia baaed on the rule that eviction of the lessee by the lessor from the whole 1891 
or any part of the premises demised creates a suspension of the entire rent Deo. 16. 
duringthe continuance of the eviction,until the tenant re-enters and resumes 
possession,— Morrison v. Chadwick (l). The material question, therefore, ORIGINAL 
to be determined is whether the plaintiff had been evicted by the first defend- CIVIL, 
ant as alleged by him. This was, in my opinion, decided against the plaint- ri T. 
iff in original suit No. 59 of 1887, wherein the first defendant sued and 
obtained [118] a deoree for the very same rent, &c., against the plaintiff and 
the second defendant. The third issue and the finding thereon (Exhibits VII 
and VIII) in that suit were, no doubt, expressed in somewhat different 
words, but it is clear that the point in issue was really as stated by me. 

It is contended for the first defendant that that adjudication bars this 
aviit, —Ananta Balacharya v. Daniodhar Makund (2). This raises a 
question on which the authorities are Dot quite agreed. In Bholabhai v. 

Adesang (3), West and Nanabhai Haridas, JJ., held that the decision of a 
District Court in appeal in a suit for less than R*. 500 was not binding on 
the same or any other Court in a subsequent suit for more than Rs. 500 
in which the identical question was raised between the parties, because 
they are entitled to prater a second appeal to the High Court in the sub¬ 
sequent suit, whilst no such appeal lay in the first suit. This case was 
recently followed by Sir Charles Sargent, C.J., and Telang, J., in Govind 
Bin Lakshman Shet v. Dhondbarav Bin Ganbarav Tambye (4). In Singara- 
chariar v. Krishnasami, (5) Wilkinson, J., came to a different conclusion, 
whilst Kernan, J., adopted the view which is to be explained on the prin¬ 
ciple referred to by West, J., in the latter part of the second paragraph on 
page 80. Bholabhai v. Adesang (3) was not brought to the uotice of 
• Wilkinson, J., and the latter decision of the Chief Justice and Telang, J., 

was subsequent. t . 

The Bombay rulings seem to me necessarily to involve the proposition, 

which, for the purpose of the point I am now considering, may be shortly 
stated thus. In appealable cases, a decision to bo res judicata must have been 
given in a previous suit which the parties, according to the ordinary 
procedure, were entitled to take, as to fact and law, ultimately to the same 
(or corresponding) appellate tribunal co which the subsequent litigation, 
wherein the decision is relied on as conclusive, could be carried. If the rule 
thus deduced is correct, the first defendant’s contention as to res judicata 
is unsustainable, as the suit in the Subordinate Court was for less than 
Rs. 5,000 and only an appeal upon questions of law lay to the High Court; 
whereas the present claim is for a sum over Rs. 5,000 and admits of an appeal 
on the facts also. Mr. Brown argues that, as the Subordinate Court could 
entertain a suio for [119] more than Rs. 5,000, it was competent, within the 
meaning of Section 13, Civil Procedure Code, to entertain the present suit 
and that the letter of the law requires no: hing more. But Section 13 of the 
Civil Procedure Code is not exhaustive. Moreover the decisions on the 
section relating to res judicata in the successive Civil Procedure Codes 
show that the legislature did nob find it quite easy to make the language 
of that seotion precise and comprehensive at the same time. It is suffi¬ 
cient to refer to one decision on each in support of this statement. In 
KrishnaBehari Roy v. Brojcsioari Chowdrance (6), the Privy Council held 
that the words “ cause of actioa” in Section 2 of Act VIII of 1859 cannot 
be taken in its literal and most restricted sense. The same tri bunal ruled 

(2) 13 B. 25. (3) 9 B 75. 

(5) S A. No- 1200 of 1887, unreported, 
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1891 in Misir Baghobardial v. Rajah Sheo Baksh Singh (l) that the words" Court 
Dec. 16. of competent jurisdiction ” in Section 13 of Act X of 1877 meant a Court 
— which bad jurisdiction over the matter in the subsequent suit in which 
ORIGINAL tbe decision is used as conclusive. In Bababhhat v. Narharbhat (2), the 
CIVIL. Bombay High Court construed the same term " Court of competent juris- 
diction” in explanation "VI, Section 13 of the present code as including a 
* ' foreign competent Court. Dr. Whitley Stokes, who had much to do with 

the preparation of the codes of 1877 and 1882, refers to the matter dealt 
with by Section 13 as a subject of which the importance in a country 
(t inhabited by a litigious population is only equalled by the difficulty of 
tl dealing with it clearly, ^concisely and accurately in a legislative 
enactment”—Volume II, Anglo-Indian Code 3 , page 392. 

These considerations being kept in view, the interpretation suggested 
on behalf of the first defendant cannot, I think, be insisted on when it 
leads to results so manifestly opposed to reason as pointed out by West, J. 
In one place he puts the matter thus : “ Moreover for the purpose of 
t( establishing a prior decision as res judicata , we must look to the whole 
ti series of possible proceedings up to the highest available ordinary tribunal, 
u otherwise as we have seen, the anomaly must arise of the highest Court 
tt doing bound by a prior decision in the lowest Court in a case too paltry 
for an appeal.” The passage from Savigny, cited in support of this view, is 
quoted by West, J., in Anusuyabai [120] v Sakharam Pandurang (3), and 
is as follows :— Everything that should have the authority of res judicata 
is, and ought to be subject to appeal.” This being so, it follows that that 
element of res judicata on which the whole of the present discussion turns, 
viz., concurrence of jurisdiction, must exist not only as to the Original 
Court, but also as to the appellate tribunals and their powers in the 
respective suits. That the necessity for this complete concurrence of juris¬ 
diction in appeal aho was distinctly present to the Privy Council when it 
laid down the law in terms very similar to those of Section 13 of the 
Civil Procedure Code is clear from the observation of their Lordships. 
( It is true that there is an appeal from the Munsif’s decision, but that 
upon the facts would lio to the District Court, and not to the High Court.” 
Misir Raghobardail v. Rajah Sheo Baksh Singh (1), Mr. Brown cites 
Krishna Behan Roy v. Brojcswan Chowdrance (4), but the point now raised 
was not taken there, whereas, in the later case of Misir Baghobardial v. 
Rajah Sheo Baksh Singh (1) just referred to that aspect of the matter with 
which the present question is closely connected was fully considered. The 
great impropriety of binding the higher Court in a case of considerable 
magnitude by the decision of a lower Court presided over by a Judge of 
presumably inferior qualifications was strongly pointed out, and the 
argument based on one of the maxims on which the doctrine of res judicata 
rests was met by the remark that " although it may be desirable to put an 
4i end to litigation, the inefficiency of many of the Indian Courts makes it 
^advisable not to be too stringent in preventing a litigant from proving 
“ the truth of his case.” 

It has been said that the conclusion of the Bombay High Court would 
itself in some cases lead to anomalous results. This is Dot, however, quit 0 
clear to me. But supposing it to be otherwise, I should still hold tha^ 
the balance of advantages is in favour of that conclusion, and I accord* 
iDgly venture to adopt it. 


(3) 7 B, 464 (466), (4) 2 I.A, 288. 
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(2) IS B, 224. 
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Third issue .—As I have already noticed a covenant for quiet enjoyment 1891 
is relied on in the plaint. It is not now contended that there was any dec. ifi. 

express contract, but apart from the Transfer of Property Act, which- 

it is conceded does not apply, there is no [«21] doubt that the law ORIGINAL 
implies a covenant of the description in question. By such covenant for OlVIL. 

quiet enjoyment, however “ the lessee is to enjoy his lease against tho - 

* lawful entry, eviction or interruption of any man, but not against the 13 1 * 1 > 

tortious entries, evictions or interruptions and the reason for the law is 
4 solid and clear, bei&u^a against the tortious acts the lessee has his proper 
“ remedy against the wrong-doers” (Woodfall’s Landlord and Tenant ) 

14th edition, page 695, see also Douzelle v. Girdhuree Singh (1). 

The case for the plaintiff is that the persons that actually ousted him had 
no occupancy rights, bat set up a false claim, their entry therefore was, 
according to him, unlawful and the first defendant cannot, as lessor, be 
made liable on the covenant in law. If, however, the first defendant had 
instigated his former tenants to set up an unfounded claim and thereby 
ousted the plaintiff, he would be liable as a wrong-doer. It is thus clear 
that in one view the plaintiff cannot here derive any advantage from the 
implied covenant and that in the other view no question of covenant 
arises. 

Mr. Brown next argued that the acts on the part of the people in the 
village, relied on by the plaintiff, did not in law amount to an eviction. It 
cannot be deuied and, I believe, it is not denied, that in the fasii in ques¬ 
tion the plaintiff and his tenants were, in consequence of the objection of 
the former tenants, utterly unable to cultivate any of the wet lands, 
which were the most valuable part of the property demised, and a great 
portion of the dry lands. The Magistrate, by an order (Exhibit H) under 
the Criminal Procedure Code, upheld the possession of those that set up 
occupancy rights. Upon this state of the fact9, I would have no hesita¬ 
tion in holding that there was an eviction sufficient to create, according to 
Morrison v. Chadwick (2) already referred to, a suspension of the rent, &c. # 
for the non-piyment of which the first defendant proceeded to determine 
the lease, should I find that the first defendant instigated the people that 
turned out the plaintiff to do so. 

The question I have now to consider is that of the first defendant’s 
responsibility for the acts of the people of the village. The evidence, on 
behalf of the plaintiff on the point, is almost purely [122] oral 
and I distrust it, as it is inconsistent with the conduct of the parties and 
against the probabilities of the case. 

[Ater a discussion of the evidence, His Lordship recorded a finding 
on the third issue in favour of the defendant observing, “ I come to the 
conclusion that the plaintiff brought the troubles od himself by demanding 
more rent and by his unconciiiatory conduct towards the raiyats of the 
villageand that the firab defendant was in no way responsible for them." 

The judgment proceeded as follows :—] 

As to the damages neither party has produced any accounts. The 
evidence as to the profits that the plaintiff is likely to have made if he 
had had undisturbed possession is oral and there is in reality no conflict 
between the evidence for the plaintiff and that for the defendant ; both 
sets of witnesses give only rough estimates. I have already said that, in 
my opinion, the lease was granted on favourable terms. I think the annual 
profits may be fairly taken at Rs. 1,000 a year. As to the Ra. 2,500 

(1) 23 W.R. 121. 


43ff 


(2) 7 C.B. 2Ge. 


15 Mad. 123 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1891 

Dec. ig. 


Original 

Civil. 

13 M. 111. 


appropriated by the first defendant towards the rent of fasli 1295 at the 
express request of the plaintiff, I do not understand how the plaintiff is 
entitled to a refund thereof. 

The remaining item is Rs. 4,000 claimed as costs incurred by the 
plaintiff in connection with criminal complaints and civil suits. I hold 
that the p aintiff is not entitled to claim this by way of damages. Khaja 
Mahomed Isakhan v. Baboo Kishc Lai (1). Apart from this, I think the 
plaintiff has failed to establish that he spent this large amount as alleged 
by him. Exhibit K is quite unreliable. The plaintiff swore, in the exmina- 
tion in chief, that he was personally aware that the account was kept in the 
course of business from 1883 to 1885, but when his attention was drawn 
in cross-examination to the water mark, dated 1885 in the sheets of paper 
of which the book consists, he admitted thU he first knew of this book 
only a short time before this plaint was filed. There is no other satisfac¬ 
tory evidence about this matter. For this 4 share, I would give the plain¬ 
tiff Rs. 5.000 on account of the profits, if he were entitled to damages, but, 
inconsequence of the conclusion at which I have arrived as to the cancel- 
ment of the lease, I must hold he is not entitled to recover any amount. 

[123] I find, ou the first issue, that the suit is sustainable; on the 
second issue that the suit is not unmaintainable either in whole or in part 
by the decree iu O. S. No. 59 of 1887 of the Subordinate Court at 
Kumbakonum, on the third issue, that the first defendant was justified in 
cancelling the lease and on the fourth issue Rs. 5,000 is the amount, I 
would award to the plaintiff if lie were entitled to recover any damages, 
but that he is not entitled to any. I record no finding on the fifth issue. 

The result is that the plaintiff’s suit is dismissed with costs. 

Branson & Branson, attorneys for de'eudants. 


15 M 123 = 2 M L.J. 81. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusanii Ayyar and Mr. Justice Handley. 


Madavan (Plaintiff No. 2), Appellant v. Athi Nangiyar AND 
OTHERS ( Defendants ), Respondents J [26th October, 1891.] 

Malabor lau'—Anubhavom tenure —Forfeiture by alienation—Landlord and tenant — 
Denial of landlord's title in pleadings — Limitation. 

Lanas in Malabar were demised on anubhavom tenure. Some of them were 
alienated by the tenant, but the landlord subsequently accepted rent. More than 
twelve years after the alienation, the landlord sued to eject the tenant on the 
"round that the tenure was thereby forfeited The tenant for the first time in 
his written statement denied the landlord’s title: 

Held . 

(1) that the cause of action alleged in the plaint was barred by limitation ; 

(2) that the plaintiff could not recover in this suit on the ground of the 
denial of his title in the written statement. 

[F., 2C.LJ. 389 = 9 C.W.N. 923(934); R., 11 C.W.N. .661 (662).] 

Second appeal against the decree of E. K. Krishnao, Subordinate 
Judge of South Malabar at Calicut, in appeal suit No. 473 of 1889, con¬ 
firming the decree of P. J. Ittiyerah. District Munsif of Kutnad. in 
original suit No. 632 of 1888. 

• Second Appeal No. 1122 of 1890. 

(1) 6 B.L.R. App. 44. 
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Suit for recovery of three parcels of land demised on anubhavorn 
tenure by plaintiff s predecessor 10 title to the katnavan of defendant No 1 
on 22nd Apal 1350 on the ground that defendant No. 1 alienated her 
right over the property contrary to the terms of her holding and thereby 
forfeited the tenancy. 

[124] Defendant No. 1 denied the demise and plaintiff’s title and 
contended that the land was jenra of her tarwad, that she had sold item 

No. 1 bo defendant No. 2 and item* Nos. 2 and 3 ware held by defendant 
No. 3 under her tarwad. 

Defendants Nos. 2 and 3 supported the statement of defendant No. 1 
and pleaded limitation. 

The District Munsif held that the plaintiff had established the 
demise sued on, that such a demise was a perpetual grant for pastor future 
services, that one of its incidents was that the grantee had no power of 
alienation, and that the services in question were of a feudal nature, the 
necessity of which no longer exists, and following Forbes v. Meer Mahomed 
Tequee (1) held that the grant was not resumable, and accordingly dis¬ 
missed the suit. His decree was affirmed on appeal by the Subordinate 
Judge who concurred in the above rulings. 

The plaintiff No. 2 preferrel this second appeal. 

Govinda Menon , for appellant. 

Raman Menon for respondents. 

9 

JUDGMENT. 

Assuming that the rights under the demise were forfeited by the aliena¬ 
tions made by first defendant, these alienations were admittedly made more 
than twelve years before suit, and the suit, so far as it is based upon for¬ 
feiture, is barred by Limitation. We also observe that rent was accepted 
forserval years after the alleged alienation. On these grounds, we think' 
the decision of the Lcwer Courts can be supported. It is argued for 
appellant that he has a right to recover, because first defendant denied his 
title in the written statement. It is not shown that there was any denial' 
of title before suit, and therefore plaintiff had no cause of action at the 
time of filing the suit. 

The cases referred to by appellant’s Vakil, including Chidambaram 
v. Saminatha (2), all relate to the question whether a disclaimer of the 
landlord’s title would preclude the necessity of proving a valid notice tp 
quit. 

We do not think the disclaim *r in the written statement in this case 
can relate back to the date of institution of the suit, and thereby give plain¬ 
tiff a cause of action which he did not otherwise possess. There is do 
question of notice to quit in this case. ' 

The appeal fails and is dismissed with costs. 

• . % 



I i • ) < 

(2) Second Appeal No. 512 of 1890 unreported 
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[125] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Vaouran and others (Defendants Nos. 3 to 11), Appellants v. 
RanoayyanoaR {Plaintiff), Respondent .* [4th September, 1891.] 


Landlord, and tenant—Forfeiture for non-vayment of rent—Transfer of reversion — 
Transfer of Property Act—Act IV of 1832, Section 6. Clause (6). 



A condition in a lease providing that the landlord may re-enter on non-pay¬ 
ment of rent is penal and will be relieved against, apart from the provisions of 
the Transfer of Property Act. 

Semble: The transfer of the reversion bised on clause for forfeiture is not 
invalid by reason of Transfer of Property Act, Siction 6, Clause (6). 

6 Tnd. Cas. 927 (928) = G N.L.R. 83; R., 36 B. 139 = 13 Bom.L.R. 1042 (1046).] 


Second appeal against the decree of C. Venkobachariar, Subor¬ 
dinate Judge of Madura (West), in anneal suit No. 2 of 1890, modifying 
the decree of T. B. Vasudeva Sastri, District Munsif of TirumaDgalam, 
in original suit No. 91 of 188G. 

Suit for ejectment and damages. 

The lands in question belong to a religious endowment attached to a 
temple, of which defendant No. 1 is trustee. Defendant No. 1 leased 
these lands by Exhibit C, dated 4th May 1881, to defendant Nos. 2 and 3 
for a term of six years on an annual rent of 71 kalams of paddy payable on 
or about 11th April of each year. Defendants committed default in pay¬ 
ment of rent due for faslis 1292 and 1293, but these defaults were 
condoned or waived by acceptance of rent subsequently. Defendants 
Nos. 2 and 3 again failed to pay rent in fasli 1294, whereupon defendant 
No. 1 proceeded to enforce the condition of forfeiture reserved to him by 
•the lease and gave notice to defendants on 13th June 1885, cancelling 
the lease and intimating that if the rent due was not paid he would 
irecover it by suit. The rent not having been paid as demanded, defend¬ 
ant No. 1 suel and obtained a decree for the amount. On 20th June 
1885, defendant No. 1 leased the lands to the plaintiff, and gave notice of 
the fact to defendants Nos. 2 and 3, calling upon them not to interfere with 
[126] the plaintiff's entry on and enjoyment of the lands. Defendants 
Nos. 2 to 15, who were all members of one family, failed to give up 
possession of the land, the plaintiff accordingly sued as above. 

• Defendants Nos. 2 to 15 pleaded, inter alia, that the condition for re¬ 
entry was penal and not enforceable, and that the right of re-entry could 
not be validly transferred under Clause (6), Section 6, Transfer of Property 

Act. 

The Lower Courts overruled both of these pleas and passed decrees 
for the plaintiff. 

Defendants 3—11 preferred this second appeal. 

Parthasaradhi Ayyangar, for appellants. 

Ramachandra Ayyar, for respondent. 


JUDGMENT. 

It is argued that upon the true constructiou of Exhibit C, the last 
clause which relates to forfeiture does Dot apply to the failure to pay rent. 


• Second Appeal No. 1055 of 1890. 
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bub to failure to comply with the other terms of the lease. " We have ; no 
doubt that the last olause does refer, inter alia, ' to the covenant '/or 
payment of rent on the due date. The words “ further M and “ as per 
terms of the above-mentioned lease ” leave no room for doubt on this 
point. 

We agree, however, with the appellant’s pleader that the olause is a 
penal one which should be relieved agaiust. There is a series of cases in this 
and in the Bombay High Court in which the right of relief against forfeiture 
in cases like the present has been recognised and acted on. The Transfer 
of Property Act does nob apply to agricultural leases and the landlord had, 
prior to the institution of this suit, obtained a decree for the payment of 
rent for fasli 1294. 

As to the right of re entry we are of opinion that the decisions of 
the Courts below are right. What was transferred was not the right of 
re-entry by itself, but the reversion as based on the clause for forfeiture. 
Though the lease ha9 expired since the suit was instituted, in dealing 
with this second appeal, we must be guided by the status of the parties 
at the date of the institution of the suit. The result will be that we set 
aside the decree of the Courts below and dismiss the plaintiff’s suit with 
costs of defendants Nos. 3 to 11 throughout. 


15 M. 127=1 Weir 72. 

[127] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Handley. 


Subramanya V. Somasundara.* [23rd October, 1891.] 

Penal Code, Section 1GG —Public servant—Regulation XXIX of 1802 {Madras), Section 
12 —Duties of zamindari karnam. 

Per cur . A zimindari karnam is a public servant and is bound by law to 
produce accounts to the proprietor or farmer of a zamindari. 


II 


At 


Case reported for the orders of the High Court under Section 438 of 
■the Code of Criminal Procedure by S. H. Wynne, Acting District Magis¬ 
trate of Madura. 

The case was stated as follows :— 

“ The offence of which the accuse! was convicted is that he being a 
“ public servant disobeyed a direction of law with intent to cause injury 
“ (Section 166, Indian Penal Code), and he was imprisoned for three weeks 
and made to pay a fine of Rs. 25. 

' He is, what both Magistrates call the de facto karnam of a zamin¬ 
dari village, i.e., they both admit that he is not legally occupying that 
” post, bub he is deemed to be liable to the penalties under Section 21, 
“ explanation II, Indian Penal Code. 

“ Both Magistrates hold the accused to be a public servant on the 
“ authority of the High Court, the Lower Court quoting High Court Pro- 
“ ceedings No. 1381, dated 25th July 1881. The Head Assistant Magis- 
“ trate says it has ‘ often been ruled.' but does nob quote any rulings. The 
“ Regulation of 1802 sets out in the preamble the object with which the 
office is maintained, and it seems to me that the karnam is not appointed 
to do anything in the interest of the landholder, but to secure the revenue 

• Criminal Revision Case No. 462 of 1891. 
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" °f Government, to protect the rights and property of the people, and 
4| to secure authentic information and accounts for the officers of Govern- 
, t m ®nt and the Courts of -Judicature. Here he has been convicted of 
. t conducting himself as a public servant in dis-[128] obedience to legal 
‘ directions so as to injure the landholder. In the case quoted, High Court 
ti Proceedings No. 1381, dated 25th July 1881, the prosecutor was a 
i( receiver under a Court of Judicature: although a zamindari karnam is a 
" public servant for the purposes set out in the preamble, it does not follow 
!t that he is so io all his functions. His ‘ conduct’ in this case is the not 
’‘ keeping or not preparing in time certain accounts. The first set of 
accounts are the demand, collections, and balance accounts forfasli 1299 
and 1300. The accounts which a zamindari karnam has to keep are 
described in Section 11 of Regulation XXIX of 1802. A demand, collection 
and balance account is not one of them. The Court of first instance 
t4 explains that under Clause 8 an account of land cultivated and of money 
(t vents must be prepared and under Clause 10, a register of quit-rent and 
. ready money payments must be prepared, and he says ‘ the balance 
mus ^ h 0 wqrked out from both accounts.’ But this is a criminal 
u charge, and in respect of it the law must be construed s ricUy* 
i4 Moreover, the account in Clause 8 is one which clearly comes within the 
i4 wording of the preamble as an account necessary in the interest of 
It Government and the Courts, and the account in Clause 10 comes within 
l4 the wording of the preamble as an account to secure individual 
4i persons from injustice, but a demand, collection, aod balance account is 
one whose object is the convenience of the landholder only, and therefore 
lt it seems to me that in the preparation of it a karnam is not conducting 
(| himself as a public servant. Both the demand account (Clause 8) and the 
ic tandal or collection account (Clause 10) for fasli 1299 were produced at 
4< the inquiry, one witness stated that the latter had not been ‘furnished,’ 
(t hut he does not say that it was not prepared, aud the Magistrate does 
4i D °t hud that it was not prepared, nor even that it w'as not produced when 
4t asked for, but says ‘the collections have been totalled twice and the 
ti second account is obviously a second additiou’ whatever that may mean. 
The Appellate Court also records no finding on the point. 

The second account was the demand, collection, and balance account 
i4 f°r Fasli 1300, i.e., the current Fasli, and the accused urged that it was 
4i too soon for the preparation of the account. As already stated, I do 
not think the karnam is required as a public servant to prepare this 
account. An account showing [129] “ the gross demand (Clause 8) 
was produced. As to collections (Clause 10) it must be remembered 
‘ that they are made at the very eDd of the Fasli. There is no distinct 
finding by either Court as to whether there was any negligence in respect 
of the keeping of the account (Clause 10) such as was a breach of the 
‘‘ Regulation. 

• The third account is the harvest account of Fasli 1300. The account 
which a karnam is bound to keep is described in Clause 6. It is 
admitted that the account was kept, but there is the oral evidence of the 
u complainant and others that, in practice, it should be prepared previous 
to division, whereas it was in point of fact prepared at or after division. 

There is nothing in the Regulation prescribing the time at which 
it is to be prepared, and practice’ cannot vary the law on a criminal 
* charge. 

. The Lower Court found that the karnam had broken the 'law in 
preparing the account at division, because there wa9 so much ‘ rule of 
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three’ to be gone through in the preparation of the account that it ought 
‘ to be prepared beforehand. 

“ There is one other point requiring notice on the facts. If the 
finding of the Magistrate in the Lower Court is that the tandal account in 
(Clause 10) for Fasli 1299 was asked for but not produced (which may be 
his meaning, though he does not siy so), then this may be an infringe¬ 
ment of Section 12 of the Regulation which directs the karnam to 
produce certain accouuts on the requisition of the proprietor supposing 
1 revenue’ to mean collections. But the prosecutor and the person, if 
“ any, who ‘required’ the production of the accounts is one Ramau 
Chetti. The zamindar has leased the whole zamindari to certain 
lessees, who in turn have sub let this village to one Alagappa Chetti. The 
latter is therefore the proprietor and he has given no power of attorney 
” or other authority to Raman Chetl.i. The Appel!a<e Court says the 
*' accused was ‘ estopped’ from denying Raman Cbetti’s right to demand 
production of accounts, because he had for a considerable time recognised 
Raman Cher.ti’s management. But under Section 115. Evidence Act, 
estoppel acts in a suit or proceeding between oho parties themselves. 
“ This is a proceeding between the accused and the Crown.” 
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Mr. E. Norton and Parthasarathi Ayyangar, for complainant. 
Accused was not represented. 


JUDGMENT. 


[130] This case has b=>en so much complicated by the Lower Courts 
having wan lered into the consideration of manv irrelevant matters that it 
is very difficult to understand what lias been decided. From what we 
can make out of the confused judgments the karnam has been convicted 
for not producing certain accounts as he is required by Section 12 of 
Regulation XXIX of 1802 to do to the proprietor or f irmer. 

We chink the Lower Cwrbs have rigntly held that the accused is a 
public servant and that he was bound by law to produce the accounts in 
question to the proprietor or farmer. 

But in our opinion the prosecution lias fai'ed to prove that the per¬ 
son complaining of the non-nroduc^ion of the accounts was the proprietor 
or farmer withip the meaning of the Regulation. The complainant 
Subramanya Ayyar is said to be the peishcar of one Raraasami Avyar, 
the agent of one Raman Chetti, the undivided brother of Alagappa Chetti, 
the lessee, who is said to be absent in Singapore. It is impossible in a 
criminal case, . where everything must be strictly proved against the 
accused, to hold that the agsot of the undivided brother of a lessee is the 
proprietor or farmer within ohe meaning of the Regulation. Ibis said that 
Alagappa Chetti subsequently recognized Raman Chetti’s appointment of 
Ramasami Ayyar as his agent, but the only pro of this is a lector which 
is certainly not sufficient to constitute such an agency as is require 1 to give. 
Ramasami Ayyar all the powers of AlagapDa Chetti under the Regulation. 

Uponthi9 ground we bold that the conviction is illegal. 

We also agree with the District Magistrate that even if accused had 
been rightly convicted the sentence was under the circumstances far too 
severe, although we consider that a karnam who does persistently and 
wilfully refuse to produce accounts to the landowner should be severely 
punished. >* - 

The convictions of sentence are set aside, and the fine, if paid, must 
be refunded. 
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[131] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Parker. 

Queen-Empress v. Venkatasami.' 1 (19th November, 1891.] 

Penal Code. Section 228— Insulting Magistrate—Criminal procedure Code. Section 1, 
195, 480-482— Village Munsif. 

The accused intentionally insulted a Village Munsif in the discharge of his 
magisterial duties ; the Village Munsif did rmt. pr.jfer a complaint or sanction a 
prosecution, but a Second-class Magistrate charged the aocused under Penal 
Code, Section 228, on a police report and convicted him : 

Held, (1 > that Criminal Procedure Code, Sections 480-482 do not apply to 
Village Munsifs; 

(2) that the Srcond-class Magistrate was competent to try the complaint, 
and the conviction was right. 

[R., A.W.N. (1904) 266.] 

Petition under Criminal Procedure Code, Sections 435, and 439, 
praying the High Court to revise the proceedings of the Sub-Divisional 
Magistrate of Madanapalli confirming a conviction by the Second-class 
Magistrate of Peler Division. 

The accused wa9 charged under Penal Code, Section 228, with having 
intentionally offered an insult to a Village Munsif while sitting in a stage 
of a judicial proceeding and was convicted by a Second-class Magistrate. 
The Village Munsif did not prefer the complaint nor sanction the 
prosecution. 

The accused preferred this petition on the following grounds :— 

The proceedings in this case are wholly void, since the lower Courts 
had no jurisdiction whatever to try an offence under Section 228, Indian 
Penal Code. 

“ The conviction by tho Courts below is wrong in law, because no 
“ sanction was given nor complaint made as required by Section 195 of 
“ the Criminal Procedure Code. 

“ The Lower Appellate Court is wrong in saying that no sanction is 
“ necessary since the Criminal Procedure Code does not apply to Village 
Munsifs. 

[132] ‘ ‘ The offence under Section 228 being a non-cognizable offence, 
“ the Second-class Magistrate had no jurisdiction to try the case on a 
" police report, and the First-class Magistrate is wrong in construing the 
“ evidence of the Village Munsif as a complaint.' 1 

Mr. Subratnanyam, for accused. 

The Government Pleader and Public Prosecutor (Mr. Powell ), in 
support of the conviction. 

JUDGMENT. 

We do not think the provisions of Sections 480-482, Criminal 
Procedure Code, apply to Village Magistrates (Section 1, Criminal Proce¬ 
dure Code). 

It is true that no complaint was made by the Village Munsif, but 
that defect is covered by Section 537, Criminal Procedure Code. The 

• Criminal Revision Case No. 366 of 1891. 
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Seoond-olass Magistrate is of a grade competent to try the complaint, and 
the sentence was reduced to simple imprisonment on the appeal. The 
imprisonment has hebn undergone. 

There is nothing now to call for our interference. The petition is 
dismissed. 


15 M. 132 = 2 Weir 36. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice llandiey. 


Queen-Empress v . Viranna and others. ! 

[14th September, 1891.] 

Criminal Procedure Code , Section 40 —Transfer of a Sub-Registrar invested -with poicers 
of a Special Magistrate—Act XXIV of 1859 (A/adrasJ, Section 48. 

A Sub-Registrar having been invested with Magisterial powers with reference 
to offences under Aot XX.IV of 1859 wa* transferred from the place where he was 
officiating at the time he was so invested to another place, and there took on to 
his file and tried certain cases. The District Magistrate having reported the 
oases for tbe orders of the High Gourd, the Court declined to quash bis proceed- 
ings. 


Case reported for the orders of the High Court under Criminal 
Procedure Code, Section 438, by A. W. B. Higgeos, Acting District 
Magistrate of Kistna. 

The case was stated as follows :— 

„ . “ The Sub-Registrar of Ponnur, M. Safdar Ali Saheb, was invested 

,, with third-class powers for trial of offences under [133] Section 48 
(< of Act XXIV of 1859 by him as a Special Magistrate within the said 
,, town [vide Notification No. 388, published in tbe Jort St. George 
lt G&zette, dated 16th August 1887). This officer was recently transferred 
|t from Ponnur to Gannavaram, another Sub-Registrar's station in the 
u district, he requested the Head Assistant Magistrate to inform him if he 
tt could continue exercising at the latter station the powers already granted 
,, to him The matter was referred to me by the Head Assistant Magistrate 
^ for orders. As I considered that the Sub-Registrar’s previous powers 
„ were limited to the town of Ponnur, I requested the Government 
„ for ^ is investiture with powers in respect of Gannavaram. The Sub- 
“ 5®**® trar QOb having qualified himself by passing tbe requisite tests, 
„ fch0 Government in its order No. 613 of 29th May 1891 declined to 
,, 8 ranfc him the powers applied for ; but before the Government order 
„reached him, he began taking up cases on his file and completed the trial 
„ of khe six cases so taken up. In explanation for this, bo states that on 
^ further consideration, he thought he could exercise the powers at the 
„ n0w station under Section 40, Criminal Procedure Code, as the same 
were nob withdrawn after his transfer. I consider that as he had 
^only received powers in respect of Ponnur, he could exercise no powers 
„ ab Gannavaram, and that, under Section 530, Criminal Procedure Code, 
cl. ( p), his proceedings are void.” 

Counsel were nob instructed. 


JUDGMENT. 

It appears to us that under Section 40, the Sub-Registrar was com¬ 
petent to exercise on his transfer to Gannavaram the powers conferred 
3ipon him as Sub-Registrar of Ponpur unless the lo cal Government directed 

Criminal Revision Cases Nos, 353 to 358 of 1891. 
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him not to exercise them. In the Government order of 29th May last, the 
Government declined to invest him with those powers as Sub-Registrar of 
Gannavaram. The order was passed apparently under the impression that 
the powers had to be conferred again whilst no such fresh grant of powers 
was necessary under Section 40. Again the Government order was not 
communicated to the Sub-Registrar until after he had decided the cases 
under reference. We do not think that under these circumstances there 
is any necessity to interfere. 


15 M. 134 (F.B.). 

[134] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice. Mr. Justice 

Muttusami Ayyar and Mr. Justice Shephard. 


Reference under Stamp Act, Section 46.* 

[L3th October, 1891.) 

Stamp Act—Act l of IS79. Section 46. Schedule 1. Articles 5 (c), 41-Mortgage — 
*• Agreement not otherwise jrrcvided for.” 

\ licence issued to an arrack renter expressly required as one of its conditions 
that the licensee should deposit a sum equal to three months’rental as a security 
for the due performance of the contract. The liccu'-ce executed a muehalka 
stating that he agreed to all the terms and conditions mentioned in the license : 

Held, that the muehalka ought to be sttraped with an eight-anna stamp. 

Case referred for the opinion of the High Court by the Board of 
Revenue under Section 46 of the Iudiau Stamp Act, 1879. 

The case was referred as follows :— 

“ The question is, what is the stamp duty on a muehalka executed 
by an ahkari licensee? The muehalka simply states that the executant 
“ agrees to all the terms and conditions mentioned in the license. One of 
the conditions of the license is that, as a security for the due performance 
“ of the conditions of the contract, the licensee shall deposit with the 
“ Collector in cash, Government notes or stock notes, a sum equal to 
three months’ rental. Should the document be stamped as a mortgage 
“ under Article 44, Schedule I, or as an agreement under Article 5 (c), or, if 
“ not under either of these, under what other Article of Schedule I? 

According to the Indian Starau Act, a mortgage deed includes 
every instrument, whereby one person transfers in favour of another a 
right over specified property for the performance of an engagement. 
“ Thus neither the license nor the muehalka taken separately or together 
fulfils the conditions of a mortgage as defined in the Stamp Act, i.e. % 
“ neither thereby actually creates an interest in the deposit in favour of 
“ Government. 

The Board is, therefore, of opinion that an abkari muehalka of the 
kind under reference comes under Article 5 (c), Schedule I, and that the 
proper stamp duty is eight annas. But a3 the [135] matter is not free 
“ from doubt, it is referred to the Honorable the Judges of the High Court 
" for the favour of an authoritative ruling.” 

The Government Pleader (Mr. Powell ), for the Crown. 

JUDGMENT. 

We think, the Board are right and that the document ought to be 
stamped with an eight-anna stamp. .._ ' 

• Referred Case No. 23 of 1891. 
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APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Shephard. 


Krishna Vijaya Pdchaya Naicker ( Plaintiff) v. 
Marudanayag'am Pillai {Defendants) J [1st December, 1891.] 

Civil Procedure Code, Section 39 — Pleader retained by a Collector as Agent of Court of 
Wards— Validity of vakalat after the Collector's death. 

The Collector of a distriot, who was Agent for the Court of Wards, filed a suit 
on behalf of a ward of the Court of Wards and executed a vakalatnama to a 
Pleader whom he retained to couduot it. The Collector died before the suit was 
determined : 

field, that it was not necessary for a new vakalatnama to be executed to enable 
the pleader to proceed with the conduct of the suit. 

Case referred for the decision of the High Court under Civil Procedure 
Code, Section 617, by M. A. Tirumalachariar, Acting District Munsif of 
Kulitalai. 

The case was stated as follows :— 

“ Id small cause No. 224 of 1891 on the file of this Court, the plaint¬ 
iff is the minor Zemindar of Marungapuri, represented by the Court of 
“ Wards. 

*’ Before the suit could be disposed of Mr. G. \V. Fawcett, the late 
“ Collector of the district of Trichinopoly and Agent to the Court of Wards, 

“ who gave the vakalatnama to a Vakil of this Court, died. 

“ As the suit came on for hearing and disposal after his demise, it 
‘ was objected on the defendant’s side that a fresh vakalat should be pro- 
“ duosd from the present Collector since the [136] vakalats, already given 
by Mr. Fawcett, ceased to be in force under Section 39, Act XIV of 1882. 
This Court thought that the objection was valid and ordered, on 
‘‘ 30th July 1891, that a fresh vakalat from the present Collector should 
be produced. 

,, “This order is now sought to be reviewed, and the communication of 
(t Me present Acting Collector of the district and Agent to the Court of 
“ Wards, upon the opinion of the Government Pleader of the district, is 
“ presented to this Court to be considered along with the petitioner 
“ review of my order. The Government Vakil states that the client in 
‘ the present case, under Section 39, Act XIV of 1882, is the ward 
4 ‘ aod Dob the Agent to the Court of Wards. The cases of transfers 
„ o{ Collectors to other districts, not rendering ineffectual the vakalats 
, executed by'them, before such transfers, are adduced by him as 
,, arguments justifying the Court in proceeding upon vakalats given by 
such officers, even after their actual deaths. 

,, 90 as the man is alive, his responsibilities under the 

,, y a * a lat do n °t» cease to exist, whenever he may he sent, after the vakalat 
, 4 19 &iven. In the case of actual death, the vakalat appears to me to be of 
no force. I have yet to know if transfers Can be compared to actual 
deaths, for such purposes. 

44 T* 16 word client ’ used in the Section 39, Act XIV of 1882, is 

44 explained In the Webster’s Pocket Dictionary referred to by me, in 'the 
words, an employer’ of an attorney. 
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* Referred Case No. *29 of 1891. 
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“This employer may he a different person from the party although 
‘ he may represent the party during his lifetime under any law or written 
‘ authority from the party Although the analogy of ordinary caseS of 
‘ private persons suing as next friends of minors, may not apply to this 
‘ case, the death of the client rendering the vakalat given by him ineffica- 
' cious according to the express words of Section 39 of Act XIV of 1882. 
‘ I am inclined to think that the vakalat given by the Collector (deceased) 
“ cannot be now acted upon by me.” 

Counsel were not instructed. 


JUDGMENT 

The Pleader is really retained by the Court of Wards. We do not 
think any fresh vakalat is necessary. 


15 M 137 = 2 Weir 468. 

[137] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Shephard. 

Queen-Empress v. Arlappa and others.* 

[30bh September and 19th October, 1891.] 

Criminal Procedure Code, Section 419 —Petition of appeal, presentation of. 

A petition of appeal sent by post is not presented to the Court within the 
meaning of Criminal Procedure Code. Section 419. 

[F., 19 M. 354 (355) = 2 Weir 469 ; Appl., 8 C.P.L.R. 93.] 

Case reported for the orders of the High Court, under Section 438 of 
the Code of Criminal Procedure, by O. Wolfe-Murray, Acting District 
Magistrate of Cuddapab. 

The case was stated as follows :— 

The Head Assistant Magistrate admitted a criminal appeal presented 
by post. He requests me to refer the question to the High Court for a 
“definite ruling on the matter in view of the apparently contrary rulings 
of the High Court on the point which now exists. 

His procedure in admitting the appeal is in contravention of the 
“ ruling in Lurisetti Pitchaiya in re(l) and in conformity with tho ruling in 
“ Criminal Revision Case No. 607 of 1890 : the latter, however, does not 
specifically overrule the ruling referred to above.” 

The Government Pleader and Public Prosecutor (Mr. Powell), for the 
Crown. 


JUDGMENT. 

COLLINS, C. J.—I was at first inclined to think that a petition, 
under Section 419, Code of Criminal Procedure, sent through the post, 
should be received as fulfilling the requirements of the section, but on 
further consideration, I am of opinion that the decision of Kernan and 
Muttusami Ayyar, JJ., reported in Weir’s Criminal Rulings, page 1006, 
is correct. The words used in the section are “Every appeal shall be made in 
the form of a petition in writing presented by the appellant or his pleader.” 

• Criminal Revision Case No. 326 of 1891. 

(1) Weir’s Criminal Rulings, 3rd edition, p. 1006. 
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[138] The word presented evidently means that such petition shall be 
delivered to the proper officer of the Court either by the appellant or bis 
pleader. Any other interpretation of the section would give rise to number¬ 
less difficulties. I hold, therefore, that a petition sent by post is not 
presented to the Court within the meaning of Section 419, Code of 
Criminal Procedure. 

Shephard, J.— T have had considerable doubts on this question, but 
am not prepared to differ. 

15 M. 138 (F.B.) = 2 M.L.J. 64. 

I 

APPELLATK CRIMINAL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt ., Chief Justice, Mr. JusticeMuttusami 

Ayyar, Mr. Justice Parker, and Mr. Justice Shephard. 

Atchayya and another (Accused Nos. 1 and 2), Petitioners v. 
GangayYa ( Complainant ), Counter-petitioner * 

[22nd January and 13th October, 1891 and 8th January, 1892.] 

Criminal Procedure Code, Section 1J)5— Registration Act—Act III of 1877, Sections 72- 
75 —■' ‘ Court ”—Sanction prosecution for per jury . 

A Registrar, acting under Registration Act, Sections 72-75, is a Court for the 
purposes of Criminal Procedure Code, Section 195. 

[Dias., 15 A. 14 L = 13 A.W.N. 59 : R . 13 Cr.L J. 508 (5091 = 15 Ind. Gas. 652 = 23 
M.L.J. 50 = (1912) M.W.N. 473; 3 SLR. 66(71); D, 2 M.L J. 286 (288); 

4 M.L.J. 189 (192).] 

PETITION, under Sections 430 and 439 of the Code of Criminal Pro¬ 
cedure, praying the High Court to revise the order of F. H. Hamnett, 
Sessions Judge of Godavari, dated 21st November 1890, passed on 
criminal revision petition No. 9 of 1890. 

Parthasaradhi Ayyanyar and Sriranqachariar, for petitioners. 

Mr. Wedderhurn, for respondent. 

This criminal revision petition having come on for hearing before 
Muttusami Ayyar and Wilkinson, J.J., their Lordships made the 
following order of reference to the Full Bench. 

Order op Reference to Full Bench.—' The counter-petitioner 
denied the execution of an instrument of mortgage which was presented for 
registration to the Sub- Registrar of Rajahmundrv by the second petitioner as 
the agent and on behalf of the first in July last. Thereupon the Sub-Regis¬ 
trar refused to register the document. The first petitioner then applied to the 
Registrar of Godavari district under Section 73 of Act Illof 1877 to establish 

[139] his right to have the document registered. That officer held an 
inquiry as provided in Section 74 and refused to register the document on 
the ground that he was not satisfied that it had been executed. On the 
10th October 1890, the petitioner brought a suit to enforce the registration 
of the document under Section 77, and, on the same day, the counter- 
petitioner complained to the Joint Magistrate that petitioners and five 
others had forged the document and thereby committed an offence punish¬ 
able under Section 467, Indian Penal Code. On the 12th October 1890. 
the Joint Magistrate transferred the complaint to the Second-class 
Magistrate of Rajahmundry for disposal. On the 19th November the 
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Subordinate Magistrate held oa the authority of the'decision in Queen- 
Empress v. Sobhanadri (l) that the complaint could not be entertained 
without the Registrar's previous sanction, and upon that ground he 
returned it to the counter-petitioner for want of sauction. Oa the 21st 
November last, the Sessions Judge of Godavari directed the District 
Magistrate under Section 437 of the Code of Criminal Procedure to 
re-open the case and to order the Taluk Magistrate to deal with it under 
Chapter XVIII of the Code on its merits. He observed that the sanction 
of the Registrar was not necessary, and that it was not competent to 
the Second-class Magistrate to dismiss the case without inquiry into its 
merits after it had onje been taken cognizance of by the Joint Magistrate. 
In support of his opinion that no sanction of the Registrar was necessary, 
he relied on the decisiou in Queen-Empress v. Tulja (2). The main 
question for decision is whether the sanction of the Registrar is necessary 
within tue meaning of Section 195, Criminal Procedure Code, Clause (c). 
The answer must depend upon the meaning of the words ‘ any proceeding 
in any Court in respect of a document given in evidence in such proceeding.’ 
It must b9 in the affirmative if the proper construction is that the expres¬ 
sion refers to a judicial proceeding or inquiry held before any officer in 
the course of which the document is given in evidence. If, on the other 
hand, the person holding the inquiry must be a Judge presiding over a 
Court ordinarily exercising judicial functions as in civil suits, the answer 
must be in the negative. 

On this question there is conflict of authority. In the case of Venkuta- 
chala (3), it was held that a Sub-Registrar acting under [140] Section 41 
of Act III of 1877 is a Court, the grouad of decision being that the 
general expression Court is used in Section 195 in preference to the more 
restricted description Court of Justice’that the Sub-Registrar who is 
legally authorised to take evidence under Part VIII of the Registration 
Act for certain purposes is a Court, when acting under Section 41 of the 
Registration Act. within the meaning of the Indian Evidence Act, and 
that the document under consideration in that case was given in evidence 
in a proceeding in which the Sub-Registrar ha l to determine whether the 
document should or should not be registered. 

So early as 1881, a Divisional Bench of this Court held that a Regis¬ 
trar acting under Sectioas 73, 74 and 75 of the Registration Act was a 
Court within the meaning of Section 195, Criminal Procedure Code. 
Mr. Justice Iones observed ' a Registrar is empowered in a legal proceeding 
to give a definite judgment on the poiats mentioned in Section 74 of the 
Registration Act. He is, therefore, a Judge, and his Court is a Court of 
Justice under the definitions of the Penal Code.’ (Weir’s Criminal 
Rulings, 3rd edition , p. 844.) 

It was also held in Queen-Empress v. Subba (4) that a Sub-Registrar 
acting under Section 34 of the Registration Act, 1877, is not a Court. It 
was observed that for certain purposes the Registration Act declared that 
the term ‘ judicial proceedings ’ shall include proceedings before Register¬ 
ing Officers, viz., in order to bring those proceedings within the purview 
of Section 228, Indian Penal Code, and for other similar purposes, it 
declared that Registrars are and that Sub-Registrars are not to be deemed 
Courts, that the Registration Act did not constitute Registering Officers 
Courts generally, and that Section 84 would be unnecessary if the 
Legislature regarded such officers as Courts. 

(1) 12 M. 201. (2) 12 B. 36. (3) 10 M. 154. (4) 11 M. 3. 
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In Queen-Empress v. Sobhanculri (l), the question whether a Sub- 
Registrar refusing to register a document, of which executiou was denied 
was a Court, was again raised with reference to the decision of the Bombay 
High Court in Queen-Empress v. Tulja (2). It was poimed out in that 
oase that a Sub-Registrar refusing to register a document on the ground that 
its execution was denied was not a Court: that there was no conllict in the 
course of decision in this Presidency, and that;, though the Bombay case was 
[141] in conflict with the Madras decision in re Venkatachala (3), the 
question whether a Registrar acting under Sections 73, 71 and 75 of the 
Registration Act, 1877, was a Court did not arise in the case then brought 
to notice. It will he noted that the expression any proceeding in any 
Court in which the document is given in evidence’ was construed in the 
foregoing decisions to include a proceeding in which the Legislature 
authorized a person to hold a judicial inquiry, to record evidence and to 
form a judgment as to the right of the party to have the document regis¬ 
tered, and that such authorisation was accepted as rendering him a Court 
for the limited purpose of that inquiry within the meaning of Section 195, 
Criminal Procedure Code. 

The decision of Lie Bombay High Court rests on two principal grounds 
viz that the position of a Registrar as a Court is anomalous, that both in 
the Registration Act, Section 84, and in Section 483 of the Code of Criminal 
Procedure,the Legislature has declared for what purposes he shall be deemed 
a Court, and that the decision that he may also be deemed a Court forotber 
purposes is at variance with the principle, that an exceptional provision 
which is an ‘ excrescence ’ on the general rule ought not to be extended so 
as to derogate from it. 

That such is the general principle was Dover doubted by tbis Court, 
the point as to which there is a difference of opiuion being whether the 
word ‘Court’ in Section 195 signifies any officer authorized to receive a 
document in evidence aod to form an opinion as to whether there is a 
right to claim its registration, and thereby to make it the source of a jural 
relation, and whether the exceptions enumerated in Section 84 are 
exhaustive. 

A Registering Officer is expressly declared by Section 84 of Act III 
of 1877 to be public servant as defined in the Indian Penal Code. There 
can, therefore, be no doubt that it is his ordinary status. The section 
then specifies two exceptions : the first has reference to the purposes of 
Section 228 of the Indian Penal Code, and for those purposes, the 
Registrar’s proceedings under the Registration Act are declared to be judi¬ 
cial proceedings; the second exception has reference to what are known as 
cases of contempt. For the purposes of those cases, Section 84 declared 
that the Registrar shall be deemed, and that the Sub-Registrar shall 
[142] not be deemed a Court, but Section 483 of the present Code of 
Criminal Procedure vests a power in the local Government to direct that 
any Registrar or Sub-Registrar shall be deemed to be a Civil Court 
There is nothing in Section 84 of the Registration Act or in Section 483 of 
the Code of Criminal Procedure to show that a Registering Officer may 
not be deemed to be a Court under Section 74 of the Registration Act for 
the purposes of Section 195 of the Code of Criminal Procedure ; that it 
was not expressly included among the purposes specified in Section 84 is 

view taken in Queen-Em / nres<fv 
Tulja (2)— is that circumstance of itself conclusive ? 
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On the other hand, the words, as if he were a Civil Court, are used 
in Section 74, and they are susceptible of the construction that they 
signify that- he shall he doemel a Civil Court for the purpose of the inquiry 
concemnlated by Sections 73 to 75. 

Again, the subject-matter of the inquiry is a civil right—a right to 
have the document registered and to invest it with a capacity to generate 
a jural relation under the provisions of the Registration Act. The proce¬ 
dure prescribed for the investigation of the right is also judicial. The 
aopiication tor registration is required to be verified as a plaint, the 
Registrar is authorised to summon and enforce the attendance of witnesses, 
and bo compel them to give evidence, and he is empowered to order by 
whom costs are to he paid. Such costs are declare! to be recoverable as 
if they bad been awarded in a suit under the Code of Civil Procedure. 
In the event of registration beine refused after inquiry, a suit is permitted 
to bo brought iu a Civil Court to obtain a decree directing that the docu¬ 
ment be registere 1. The innention is to constitute the right to have the 
document registered into a civil right, to protect it by creating a right of 
suit, to authorize a judicial inquiry in the first instance by the Registrar, 
and to allow a regular suit in the Dature of an appeal from his judgment 
when he refuses registration. 

Again the intention of the Legislature in prescribing a previous 
sanction by Section 195 is as statod in re Gyan Chunder Roy v. Protap 
Ghundcr Dish (1) to ensure that the person resorting to criminal prosecu¬ 
tion acts bona fide and not from a vindictive feeling, and not to prevent his 
adversary from taking [143] any further legal proceeding which he is 
entitled to take. The decision that a Registrar acting under Section 74 is a 
Court for the purposes of Section 195 is in furtherance of that intention. 
Again, the words used in Section 469 of the former Code of Criminal 
Procedure were ' any Civil or Criminal Court.’ Whilst the words used in 
Section 195 are proceeding in ‘any Court’ in which the document is given in 
evidence and the difference in the language used in the present Code appears 
to be significant. In Queen-Empress v. Tulja( 2), the inquiry contemplated 
by Sections 73. 75 appears to have been regarded as administrative and a 
reference is made to the case of The Queen v. Price (3). 

The inquiry distinguished by Mr. Justice Blackburn from a judicial 
inquiry was as to whether certain facts existed and whether in consequence 
the event in which a statute cast an obligation on a body of persons to 
do a certain thing had occurred. In the same case he compares the 
language of 15 and 16 Viet., c. 57, with that of 26 and 27 Viet., c. 29, and 
observes that under the former enactment, the Commissioners had a 
discretion to decide whether a witness was entitled to a certificate of indem¬ 
nity, whereas under the latter enactment, they had no such discretion but 
were bound to give a certificate if the witness answered certain questions 
and those answers criminated him. The distinction pointed out appears 
to bo between an inquiry as to certain matters of fact in a case in which 
the Commissioners had no discretion to exercise and no judgment to form, 
but were enjoined to do a certain thing in a certain event as a matter of duty, 
and an inquiry in a case in which the Legislature authorized them to form 
a judgment and to grant or withhold a certificate on that judgment. In 
the latter case, the inquiry was regarded as judicial, and this appears to us 
to support the view takeu by this Court. 
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Seotiln 84 h °T V ! r ' iS A DOt free from diffioulfc y- On the one hand, 

84 ° f tbe Registration Act and Section 469 of the Code of Criminal 

Court which SUPPO f ‘u the , opinion exposed by the Bombay High 

of thil fW P n l ' S t0 p aV9 beeD ooneurred in by a Divisional Bench 
?ino, L C J ™ Queen-Empress v. Subba (1). On the other hand, the 

CH P D<J A he p ™ su “ abla intention of Section 195 of the Code of 
riMl ind H^ r 0 ' i S de ?°! t,0 . n o f Court contained in the Evidence Act, 
the Reeisf !! ohai ' aote ^ of ‘he inquiry prescribed by Sections 72 to 75 of 
4 t O fiu 0t ? ,nd8 k everaI considered decisions in this Presidency 

Court ?or U H P ° V16 7 tbat the Registrar acting under those sections is a 
Court foi the purposes of Section 195, Code of Criminal Procedure. Under 

if® T UmSt “ T °. onslder it desirable to refer to the Pull Bench 
the question whether a Registrar acting under Sections 72 to 75 of the 

Code S of*Criminal Procedure." C ° Urt f ° r ^ PUrP ° S63 ° £ SeCti ° n 195 ° £ the 
t>-„ F pon fchls 5 efe f re ° CQ fche case came on for hearing before a~Fu~U 

Shephard jj ed ° f CoLLINS * CJ - Muttusami Ayyar, Parker and 
Srirangachariar , for petitioners. 

The Acting Advocate-General (Hon. Mr. Wedderburn), for respondent. 

JUDGMENTS OF THE FULL BENCH. 

COLLINS C. J.—The question referred to the Full Bench is whether 

or^fne?" “n ®! T H SeCtl0D8 72 to 75 of tbe Registration Act is 
Procedure °' ‘ h0 purp ° 3ea of Seeti °“ 195, Code of Criminal 

The facts of the case are fully set out in the order of reference made 
by Muttusami Ayyar and Wilkinson, JJ. 

iS f U ° dO "u bfc0d . ly U De of Some diffi culty, as there is no 
Codes* f a C ° Urfc eitbei m fchQ Regl8trafcion Acfe °r in either of the 

t'sz&zr Pmi s “'“»“0 '• ™.” ■£ sr* 

,, Ar ° we th .°° at bheRy t° apply the definition of “ Court " given in 
the Evidence Act to the Registrar acting under Sections 72 to 75 of the 
Registration Act ? It is argued that tbe definition of “ Court ” given in 

can^t d be “Inthed i Iamed ODly ^ the purpose3 of the Act itself and 

Empress y TutaL rt T the Registration Act (see Queen - 

V. Tulja (2), If this argument prevailed, tbe difficulty in hold¬ 
ing the Registrar’s inquiry to be a “ n.-mvf»» 'n u i , 

The dntifis r«f a . u ? urfc would be much increased. 
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“ The Registrar has power to summon and enforce the attendance of 
witnesses, he can compel them to give evidence ‘as if he were a Civil 
Court,’ and he has also a discretion as to the costs.. 

It is therefore clear to mv mind that the Registrar exercises more 
than mere administrative functions—in the examination of witnesses, he 
is bound to observe the rules of evidence, and he is to consider the weight 
and credibility of the evidence and form his own conclusions. The learn¬ 
ed Judges in Queen-Empress v. Tulja (1) apoeared to consider the 
Registrar’s functions purely administrative and the fact appears to have 

mainly influenced their judgment. . 

It appears also that in the former Code of Criminal Procedure the 
words used in Section 469 were “ any Civil or Criminal or Revenue 
Court,” whilst in Section 195 of the present Act the words used are any 
Court!” I assume that it was the intention of the Legislature to give the 
word " CourG ” a more extended meaning than it hnd in the former.Act, 

I am of opinion, therefore, thaG I am entitle! to hold that the definition 
of Court” used in the Evidence Act apolies to the Registrar holding an 
inquiry and taking evidence under the Registration Act, and I therefore 

answer the question in the affirmative. _ 

MUTTUSAMI Ayyar, J.—For the reasons recorded in the order of 

reference to the Full Bench I am of opinion that the question must be 

answered in the affirmative. 

Parker, J.—The question referred to the Full Bench is whether a 
Registrar acting under Sections 72 to 75 of the Registration Act is or 
is not a CourG for the purposes of Section 195 of the Criminal Procedure 
Code. Tne reference has been made in consequence of the decision in 
Queen-Empress v. Tulja (l) in which in the decision of this Court in 
Venkitachala in re (2) was dissented [t46] from The question, therefore, 
for decision is in what sense the word “Court” is used in S-etion 195, 
Criminal Procedure Code. The Code does not contain any definition ot 
the term, and it is used in more than one meaning m some olac«s as 

signifying a personal judicial authority and in others a place. In Sectioni d5.2 

the same word is used in the two significations, but when used as signi¬ 
fying a person it does not apuear to be synonymous with Court of Justice 
as defined in Section 20 of the Indian Penal Code. The term Court of 
Justice” (Section 20, Indian Penal Code) neceoarelv denotes a Judge 
as defined in Section 19. Now. illus ration (d) to Section 19 declares that 

a Magistrate exercising jurisdiction in respect of a charge on which he 
has power only to commit for trial is not a Julge. The exolanation to 

Section 193, Indian Penal Code. mak*s it c'ear, however, that a preliminary 
inauiry under Chapter 18 of the Procedure C >de is a ata^e of a judicial 
proceeding. Tnere is, again, no doubt that a Committing Magistrate is a 
■ Court within the meaning of the term as used in the Evidence Act and a 
Criminal Court within the definition of Section 6 of the Code of Criminal 
Procedure. He is also referred to as a Court in Sections 342 to 344 of the 
Criminal Procedure Code. The contention, therefore, that the term Court 
in the Criminal Procedure Code, Section 195, is necessarily identical with 
Court of Jus ice as limitel in the Indian PeDal Code definition cannot be 


supported. , , . w 

In order to ascertain the sense in which the word is used by tne 

Legislature in Section 195 it will be useful to comnare the present Criminal 

Procedure Code with its predecessor, Act X of 1872. Both the Codes have 
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' l pr0vis K i0D8 /° r g previous sanction to certain prosecution,. 

fnstit, r u P K aSCr n lng tha pr0caiure t0 ba followed when a prosecution 1 
instituted by a Court; suimotu. The Sections dealing with th« ? 19 

m the old Code X of 1872 are sections 467 to 471. SscMons 46 7 T .70 

are reproduced m Section 195 of ..he present Code and Section 471 “ to 

prosecutions instituted hy the Court itself) in Section 476 of thi *? 

Code It will be noticed that Section 468 of the ^Code decla^hT 4 

comnlaint of an offence against Public Justice, when such offence^ commit 
ted before or agamst any Civil or Criminal Court, should not j 

exoeut with tne sanction of the Court, whereas thec™ondW nro v Tsi 
m the present Code (Section 195 6 ) requires the same sanction when s ^h 
^ comm,fcned in or m .elation to any proceeding i n anvCSnrf” 
[147] The words used in the latter Cole are therefore wid.r S hi 
sign,boat,on. There «s a similar alteration in regard to ToZwmTs 5 
offences re'a-.mg to documents—compare Section 469 \ct X nf 1 ft 7 oVu 
Section 195, Chuse (c) of the oresent Co le But in ™ l w J* h 
procedure to be followed when the Court itself acts we do noWn7 the 
powers given to any Court” but to “ any Civil Criminal o to bhe 

Court. - Hid the enumeration of t J tnrle c-asTs^Cn r^CiT 

Onmma or Revenue, been absolutely exhaustive of all nosaible Court,’ 
it is only reasonable to sunoo^ethe Legislature would have used the 

term any Court ’ as it did in Section 195. The difference in l! 1 fch 

leads to tnesuoprsition that there may he Courts as created ani dffinfd 

by the Legislature on which it was not intended to confer the „• 

in Section 476, Criminal Procedure Code P 6rS 5,1760 

•JSessz »*- 

I “ dl “ 31 M Which 

means all persons except arbitrators legally authorise! to take evidence 
In this sense a C immissioner holdmg an inquiry und*r Act YYYvrr ; 

1850, a Settlement officer under Act XXVH of 1860 a Pweevil 
under Section 59. Madras Act V of 1832 an 1aV* etrar Sj a „• ^ 

to 75 of the Registration Act are all C ,urts. though it may be "they CVot 
invested with powers to take action under Section 476^ Criminal Pmce- 
dure Code, as C.v.l Criminal or Revenue C mri.s. The Proceeding, before 

The v.ew that the term Court in Section 195 Pv!mir»«i d j 
Code, was intended to inclule all D,rsonr 6 X cenfc a !wI” Pr ° I cedore 
authorised to take evidence is strengthened when the princ^ of® hat 
section is considered. The restriction was obviously intended " L f * 

prosecutions for act, done or evidence given at the suit of dif fco . D \° 7enfc 
hostile parties, and it was intended n ,l„! 9 J mt of . ^appointed or 

ground,Ls Criminal ° r 

that the proseoution should not in Buch MM ? e |? Or ? 0r fco ensur0 
was ground sufficient in the opinion of the Droner'offi 1 ^^ onI ® 98 fchere 
proceeding --vide remarks of Reman and Muttu- [148] samiTv’ar it 

word^Court^^ Section^gs^^u^d i^rictf^^iti^ C ?* ,! ^ (l ^ <l ^ ' Tb ° 

fabriok'ioo of eviden ce and of documents used in e vil™^ 

(1) Weir’s Cri. Rulmgs (Ed. 3 f 849. 


1892 

Jan. 8, 

Full 

Bench, 

is Milas 

(F.B.)- 

2 MX J. 64. 




15 Mad. 149 


1892 

Jan. 8. 

Full 

Bench. 

13 M. 138 
(F.B.) = 

2H.L.J. 64. 

\ .. 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


it seems not unreasonable to hold that the term is used-like the term 
“ evidence in the same sense as in the Indian Evidence Act. Ihe 
Registrar is a public servant-Section 84, Act III of 1877 ; and it would 
seem anomalous if the Legislature had made his sanctum a condition 
precedent in case of disobedience of summons (Section 174 Indian 
Penal Code), or refusal to give evidence or to take oath (Section 178), bu 
yet had required no such sanction for the far graver offences mentioned 
in Clauses b and c of Section 195-alleged to have been committed 
in relation to a proceeding before him, which proceeding is a stage of a 

' U It was iporeover urged before the Full Bench that the words a ® lf he 
were a Civil Court ” in Section 75 of the Registration Act signify that a 
Registrar should be deemed a Civil Court for the purposes of the inquiry 
contemplated by Sections 73—75. The argument was that the proceedings 
before the Registrar are judicial and the inquiry judicial, and the right 
sought to be enforced was a legal right, registration being necessary to give 

legal validity to the document. . J . J _. . . m. 

It appears to me there is some difficulty in adopting this view ± ? e 

words “ as if he were a Civil Court ” would seem to imply that the .Regis¬ 
trar was not one. and the words have reference ouly to the procedure to 
enforce the attendance of witnesses and compel them to be examined. I 
the Registrar can give a definitive judgment upon a civil right, he would be 
a Judge within the definition of Section 19 of the Indian Penal Code, and, 
therefore, a “ Court of Justice ” under Section 20. The registration of a 
document is merely a consequence of the Registrar finding that the docu¬ 
ment is genuine. But his finding upon that point is not a definitive deci¬ 
sion which, in the absence of an appeal, can make the matter res judicata 

between the parties. , ., .«• 

In the view I have taken, however, it is not necessary uO^ decide tins 

point. I still adhere to the view taken in Vcnkatachala in re UJ to wbicn 
I was a party. Holding that the term ' Court' in Section 195 has the same 
meaning as that assigned to it in [149] Section 3 of the Indian Evidence 
Act, I would answer the question referred to the Full Bench in the 

affirmative. . . 

SHEPHARD, J.—It is argued as well with reference to the provisions 
of the Registration Act as with reference to certain sections of tbe 
Criminal Procedure Code that the Registrar, acting up dor be cti on 
72 of the Act, is not a Court within the meaning of Section 195 of the 

Considering, first, the provision of the Act, I observe that the 
methods and procedure which a Registrar entertaining an applica ion 
under Section 72 is enjoined to follow are precisely those which a Judge 
trying a civil suit has to pursue. The application has to be written ana 
verified like a plaint—the Registrar has power to summon and ^ enforce 
the attendance of witnesses and to compel them to give evidence as i 
were a Civil Court ’—he also has power to adjudicate on the subject oi 
costs. Moreover, as is pointed out in the order of reference, 9ub J ecc ' 
matter of inquiry is a civil right. The claim, which the holder o 
registrable instrument has to have that instrument registered, may 
compared with that oi a person entitled to be registered as a parliamentary 
voter. In both cases, in order to constitute a certain legal re a ion, 
law requires registration, and registration must, in the case o 13 P U 
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necessarily be preoeded by an inquiry. When it Is found that the lines 

upon which that inquiry must proceed are those whioh are followed in the 
adjudication of an ordinary civil suit, it seems to me that as the oublio 
officer who conducts the inquiry discharges all the functions of a Court 
be must also be deemed to be a Court, unless a clear intention to the 
contrary is indicate 1 by the Legislature. 

It is said that the language of Section 84 of the Act and also of Section 
483 o? the Code indicates such intention. These sections have reference 
to proceedings for contempt for which provision is now male hy Sections 
480 and 482 of the Code. It is argued that, if the Registrar, acting under 
Seotion 72 was a Court, there was no occasion for the provision in Section 
84 that he should be deemed to be a Court within the meaning of the 
law relating to proceedings for contempt—and again, that there* was no 
oocasion to confer on the Local Government power to constitute a Regis¬ 
trar a Court for the same purpose, as has been done by Section 483 

of the Code. I confess that I was at first inclined to accede to this 

argument, but, on consideration, seeing that, in [ 150 ] other respects, the 
Registrar is in ail essentials, a Court, I am not disposed to give weight 
to the circumstance that the Legislature doubted whether the Registrar 
was a Court, or thought it expedient to leave it to the Government to 

Bay whether he should b3 ranked as a Court, with reference to a 

particular purpose. I do not think that circumstance can be considered 
conclusive to show that the Legislature in passing the Registration 
Act did not intend the Registrar to be a Court for other purposes than 
those referred to in Section 84. 

For this reason, I think, that the decision of this Court mentioned in 
the order of reference ought to be followed, and that the question referred 
to us should be answered in the affirmative. 

This petition having come on for final disposal, the Court delivered 
the following judgment. 

JUDGMENT.* 

The onlv parties to these proceedings are the first and second 
defendants. So far as they are concerned the order of the Sessions Judge 
must be set aside inasmuch as the sanction of the Registrar is required by 
Seotion 195, Criminal Procedure Code, for their prosecution. The order 
of December 3rd, 1890, staying proceedings is discharged. 

13 M. 130. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Kyd and another ( Plaintiffs) v. Mahomed {Defendant)A 

[16th April, 1891.] 

Btamp Act—Act I of 1879, Schedule II, Article 2— Exemption—.Agreement for the sal 
of goods, 

Aq agreement for the sale of goods does not require a stamp under the Indian 
Stamp Aot, although it contains provisions as to the warehousing and insurance 
of the goods previous to delivery. 

£F., 39 0. 669~16 Iod. Oas. 153 (1561 ; R , 5 Iod. Cas. 9 86 = 5 L B.R. 157 (159).] 

* When the petition oame for final disposal.— ED. 
t Referred Case No. 5 of 1891, 
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Case stated under Section 69 of the Presidency Small Cause Court 
Act, 1882, and Section 617 of the Code ol Civil Procedure by P. Srinivasa 
Eau, Stcond Judge of the Small Cause Court, Madras, in bis letter, dated 
13th Ft bruary 1891, No. 129, in the matter of small cause suit No. 20431 
of 1890 on his tile. 

[161] The question referred was the following:— 

Are the agreements A and B filed by the plaintiffs in this suit such 
as are exempted from stamp duty under Article 2, Schedule II of the 
General Stamp Act I of 1879 ? " 

The agreements A and B were as follows :— 

A. Madras , 1th February, 1889. 

“ I have this day purchased from Mr. F. M. Bowden the following 
“ article at the prices as specified below payable in cash within thirty days 
“ from the date of the steamer arrival less one and three-quarter per cent, 

“ discount, 5 cases ol 100 pieces each John Orr Ewings assorted jacconets, 
“quality aud patterns as per indent No. 403 at Es. 3-11-0 per piece, 

“ 38/39; 20 >aros Turkey red ai d yellow jacconets. 

“ In deiault of payment within the time above specified I do hereby 
“authoiize Mr. F.M. Bowden, to sell at public auction or by private 
“ baigain to the best advantage the gocds above referred to or such portion 
" of them as ma> be left with them unpaid for and uncleared at the time 
“ on my account and credit the pioceeds thereof less 3£ per cent, (being 
“commission on resale) to my account, and I do hereby further engage 
“ and piomiseto pay to Mr. F.M. Bowden, on demand, any loss that may 
"be incuireu by such iesale or balance that may still remain due by me 
“ ou account of the purchase forfeiting all advantages and the amount of 
“the deposit, if any. It. shall, however, be in the option of Mr. F. M. 

“ Bowaen, in the event of the goods not being cleared on or before the 
“ piompt of thirty days above referred to, to allow the goods or any portion 
“of them to remain unclear*d for such further period as he may think fit 
“ and lor this accommodation I undertake to pay to Mr. F.M. Bowden, 
“ a com-oliuaied charge of 12 per cent, per annum to cover godown 
“rent, fire insurance, and interest. It is further provided that all 
" claims on account of late delivery, inferiority of goods, or otherwise 
“are to be preferred within the prompt of thirty days above referred 
“ to, tailing which it shall be competent to Mr. F. M. Bowden to 
“ decline to entertain them. Seivice of notices to be considered ocmplete 
“ if it cau be shown that same have been duly despatched. In the event 
“ ol the goods above relerred to cot being forthcoming owing to frost, 
“ strikes at manuiacturer’s woiks, destruction by fire, loss at sea, &c., this 
“ agreement is to be considered null and void, but on the other hand should 
" onl> a portion be so lost or destroyed this agreement will become mill 
" and void only as regards the portion lest or destroyed, but lemain in 
"force as legards the portion available. Should any dispule arise in 
“ regard to the time of delivery,all* ged inferiority of the goods or otherwise 
“ I nerebv agree to refer the matter to and abide by the decision of two 
“ European arbitrators skilled in Import business, one of whom shall be 
“ appointed by me and one by Mr. F. M. Bowden, and should the said 
“atbitraiors oilier in opinion it shall be competent to them to refer the 
“ question to an aversman, whose decision shall be final. 

“ In the event of any import or other duties being imposed I agree to 
“ pay the same in addition to the sale price. 

The above has been explained to me, and I understand it. 

“ (Signed) Erraham Salay Mahomed." 
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B. 

Madras, 16 th May 1889. 

[162] * ‘ I have this day purchased from Mr. F. M. Bowden the 
following articles at the price as specified below payable in cash within 
“ thirty days from less one and three-quarter per cent, discount, 6 (six) 
" bales each 300 pieces 29/30 inches 4/5^ yards filled dhooties at 
" Rr. 0-31-10& pies, per piece.” 

“(Signed) Ebraham Salay Mahomed.” 

Mr. W. Grant , for plaintiffs. 

Mr. K. Brown, for defendant; 

JUDGMENT. 

We are of opinion that the agreements A and B fall within the 
exemption. It is uiged that the stipulations relating to the payment of 
godown rent aDd fire ii suiance as also those relating to reference to arbi¬ 
tration are exiramous to the contract of sale, but we are of opinion that 
they are only collateral and subsidiary incidents relating to the sale of the 
goods, ttbich is the transaction evidenced by the documents. 

The test which should be applied is to see whether the document 
evidences only a transaction of sale or a sale and some other independent 
transaction, and if the fcrmer the number of subsidiary stipulations it may 
contain cannot alter the nature ol the transaction. The material words 
of the exemption aie “ an agreement for or relating to the sale of gor ds or 
merchandize exclusively,” and the intention was to exempt bona fide sales 
and purchases of merchandize from stamp duty. If the contention were 
to i revail fair effect could not be given to that intention. 

We answer the question referred to us in the affirmative. The 
plaint ffs are entitled to the costs of this reference. 

D. Grant, Attorney for plaintiffs. 

Branson & Branson, Attorneys for defendants. 

15 M 153. 

[153] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Municipal Council op Tkllichkrry ( Defendant\ Petitioner v. 

Bank OF Madras ( PlaintiffRespondent .* [30th October, 3 891.] 

District Municipalities Act—Act IV o/i884 (Madras), Sections 55,56,60,262, Clause (2) 

—Profession tax. 

The Bai k cf Madras cairifd pd business at 'amor? other places) Nepapatam 
at d TtJlicbtir;, )i> toib el wbicb p'aces the Madras District Munich aliiits Act 
wae in force. The Bai k paid profession tax uDd»r ibat. Act to tbe Municipality 
of N*6«p»tam two oajs telcre it wa6 oue. Tbe Municipality- of Teilicherry 
sul frequently, and w th kn< wledge ol ihe atcve facia, assessed tbe Bai k to tbe 
eame tax fcr tbe came pericd and levied tbe amount which was paid under 
protest: 

Held, ihat tbe Bark was entitled to recover the amount so paid, from the 
Municipali'y of Tellicberry, 

St ruble : Tbe aggregate income derived by the Bank irem tbe exercise of its 
holiness in tbe stpaiate municipalities would rtgulate tbe class under which it 
would be lialle to taxation. 
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Petition under Section 25 of Act IX of 1887, praying the High Court 
to revise the decree of C. Gopalan Nayar, Subordinate Judge of North 
Malabar, in small cause suit No. 336 of 1890. 

Suit by plaintiff to recover Rs. 50 with interest, profession tax 
wrongfully collected by the defendant from the plaintiff for the second 
half-year ending 31st March 1890, on the ground that the tax for the half- 
year in question had bean already paid to the Negapatam Municipality, 
and the fact of such payment had been brought to the notice of the 
defendants. The tax was paid to the Negapatam Municipality before the 
due date. 

The Subordinate Judge of North Malabar on the authority of 
Tuticorin Municipality v. South Indian Railway fl) passed a decree for 
the plaintiff. 

The defendant preferred this petition. 

Mr. Powell and Mr. Subramanyam , for petitioner. 

Mr. K. Brown . for respondent. 

JUDGMENT. 

[154] The first objection taken is that the profession tax was paid in 
Negapatam three days before it fell due and therefore was not paid in 
discharge of a legal obligation ; hence that plaintiff is liable to the tax at 
Tellicherry, the payment at Negapatam having been voluntary. The 
liability to pay is created by Section 53, Madras Act IV of 1884, and 
Section 55 operates to exempt a person who has exercised his profession 
for less than 60 days in the half-year. Section 55 therefore indicates a 
ground on which a person may, if be wishes, claim exemption from 
liability and also gives him the privilege of paying the tax in two instal¬ 
ments. It is not the petitioner’s case that the Madras Bank ceased to 
carry on business at Negapatam before the expiry of 60 days, nor do we 
think that pavment, three days before the expiration of that time, cau be 
treated as made otherwise than in discharge of the liability for the second 
half-year. 

The next contention is that each Branch Bank ought to be treated 
as a distinct person—but there is only one corporation, and the Bank 
carries on its business through agents in different municipalities. Having 
regard to the definition in Clause xxix, Section 3, of the Act, we cannot 
hold that the Madras Bank is not a single person within the meaning 
of the Act. 

Section 60 precludes the supposition that the same person carrying 
on business by agents in different municipalities is liable to pay the 
profession tax in each municipality for the same half-year. 

Section 59 is not applicable, as the person, i. e. t the Bank, does not 
carry on more than one class of business, and even if it did it would not 
bo liable to pay more than one tax, though the class under which it was 
to be taxed might be determined by the aggregate income. 

We dismiss the petition with costs. 

Barclay , Morgan k Orr , Attorneys for respondent. 


(1) 13 M. 78. 
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[153] APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Shephard. 


Fischer [Plaintiff) v. Turner, Collector of Madura and agent 
to the Secretary of State for India in Council 

( Defendant ).* [1st December, 1891.] 

Provincial Small Cause Courts Act—Ad IX of 1897, Section 15, Schdeule II, Article 41. 

The plaintiff sued to reoovec from th<j defendant R?. 227, being his share of 

the cost of repairing a ohannal, whioh was the property of the plaintiff and 

defendant: 

Held, the suit was cognizable by a Court of Small Causes. 

CASE referred for the decision of the High Court under Code of Civil 
Procedure, Section 646 B., by T. Weir, District Judge of Madura. 

The case was stated as follows :— 

“ I have the honor to submit to the High Court the record in Small 
“ Cause suit No. 593 of 1890 on the file of the Subordinate Court, Madura 
“ (West), in whioh the Subordinate Judge ha3,1 consider, failed to exercise 
“ a jurisdiction vested in him by law. 

“ The suit is to recover from defendant Rs. 227-9-6, being his share 
“ of the cost of repairing in faslis 1297, 1298 and 1299, a channel which 
“ is the joint property of plaintiff and defendant. 

“ The Subordinate Judge has held that the suit falls under Article 41 
14 of the second schedule of the Provincial Small Cause Courts Act. 

“ The present suit is of the very same nature as original suit No, 59 
“ of 1888 on the file of the Madura Munsif’s Court and between the same 
“ parties. One of the issues in that suit was—' Has the Court 
“ jurisdiction in this case on its original side?’ The Munsif thought the 
“ suit was cognizable on the Small Cause side and returned the plaint 
“ for presentation on that side ; but he took it back on the original side 
“ under Section 23 of the Act as questions of title were raised. The suit was 
“ then registered in original suit No. 158 of 1889. In their judgment, 
“dated 19th January 1891, in The Secretary of State for India in 
“ Council v. Fischer (1) which arose from the said suit, their Lordships have 
“ .[156] remarked as follows‘ The suit is of a nature cognizable in a 
“Court of Small Causes, although the District Munsif acting under 
“ Seotion 23 of Act IX of 1887 very rightly directed that the nlaint should 
“ be presented to a Court having jurisdiction to determine a question of 
14 title whioh arose in the suit.’ I am of opinion that, in the face of the 
“above ruling, che Subordinate Judge's order holding that the present 
“ suit is hot cognizable on the Small Cause side is erroneous and should 
“ be set aside, and the plaint ordere 1 to be received on the small cause 
“ side of the Subordinate Court. 

“It should be stated that this reference is made at the instance of 
“ the plaintiff and is rendered necessary by the circumstance that the 
u District Munsif of Madura rejected the plaint when presented on the 
regular side, being of opinion that the suit was eogaizable as a Small 
“ Cause suit.” 

Counsel were not instructed. 

JUDGMENT. 

The suit is cognizable by a Small Cause Court. 

* Referred Case No. 26 of 1891, 

(l) S33and Appjal No. 593 of 1830 uarepoctel. 
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Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Wilkinson. 


Queen Empress v. Krishna - * yan.* [8th October, 1691.] 

Forest Act—Act Voj 1862 [Madias), Section 21 (d)— Grazing cattle in a foresee serve. 

Tbe owner of cattle found glazing in a forest reserve cannot be convicted 
under Madras Forest Act , Section 21 id), iD the absence of evidence that he either 
pastured tbe cattle or permuted them to trespass in the reserve. 


CASE reported for the orders of the High Court under Criminal 
Procedure Code, Section 438, by W. J. Tate, Acting District Magistrate of 
Coimbatore. 

Counsel were not instructed. 


JUDGMENT. 

To sustain a conviction urder S* ction 21 ( d) of the Forest Act there • 
must be somo evidence either that defer dart [157] pastured the cattle ot 
permitted them to trespass in the reserved forest. In the present case all ■ 
that the prosecution proved whs that defendant’s cattle were found in 
a reserve. Such cattle may be impounded, but the owner cannot be 
held liable unless some overtact oi his be proved. We 3et aside the- 1 
conviction and sentence and direct that fine be repaid. 


15 M. 157 = 2 M.L.J. 54. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


SUBBAKKA f Defendant), Appellant v. Maruppakkala AND 
ANOlHER ( Plaintiffs ), Respondents.^ [29th October, 1891.] 

Limitation Act—Act XV of 1877, Schedule II. Articles 49. 116— S»it to recover title - 4 
deeds left with a mortgagee after redemption — Demand and refusal. 

After tbe redemption of a mortgage, the title-deeds of ih 1 * mortgage premises j 
were left wiib tbe morigag«e. who refused to return them on demand made by., 
the mortgagor. Tbe nxr'gagor now sued to recover possession of them : } 

Held, that Limitation Act, Schedule IT, Article 49, was applicable to the 
case, and that time began to run fiom tbe date of the mortgagee’s refusal. 

[NF..33M 56=5 Ind. Cas. 1 =20 M L.J 41 '48) = 7 MLT. 282 ; F , 9 M L J. 51 
(56) ; R , 35 M. 636 638) = 12 Ii.d. Cas. 207 = 11911) 2 M.W.N. 190; 12 Bom. L. 
R. 513 = 7 lDd.Oas. 447 (448) ] 

• 6 

CASE referred for the orders of the High Court under Civil Pro- j 
cedure Code, Section 617, by W. J. Tate, District Judge of South Canara. 
The case was staled ns follows :— ** 

“The suit was brought for possession rf certain title-deeds. Two 
“mortgages, one for Rs. 3,300 and one frr Rs. 1,200, were executed by 
“ relations to tbe defeidam’s mother. Defendant sued one Ganapa (the 

• Criminal Revision Case No. 398 of 1891. 
f Referred Case No. 20 of 1891. 
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surviving descendant! of the mortgagors, and a minor), thereon in 1891 
original suit No. 14 of 1883 on the file of the Subordinate Cturt. With Oct. 29 . 

Granapa Iniat defendant) was joined his mother Gauramma ((defendant - 

No# 2) and another, ^ Defendant ohtaii.ed a decree for the whole mort* APPKL* 
gage money, and a direction that the mortgaged (hypothecated) property LATE 
be sold after two months. In order to xaise the money and so save Civil. 

L158J the property, Gauramma and Ganapa’s other guardian, Laksh- - 

mamma, executed two usufructuary mortgages to plaintiffs for Bs. 5,300 19 M. 187 = 
and Bs. 4,500 respectively, on the same two separate properties. The 2M.L.J.54, 
plaintiffs accordingly redeemed the properties by paving ihe mortgage 
money into Court ; aod the same was received by defendant. 


„ Defendant did not, however, deliver to plaintiffs the title-deeds, i.e., 
<t the original deeds of mortgage and the connected documents, and more 
„ fchan tbr oe years after she received the mortgage amount, the plaintiffs 
bring this suit to enforce delivery of the same. 

<« The defendant contended, first, that the suit was barred under 
Article 49 of thesecond schedule of the Limitation Act. And the first 
(4 Question I have the honor to refer to the High Couttis, whether that 
u article applies to a suit like the pr*senfc, which is one for the lecoverv of 
title-deeos ; in other words, whether ihe title-deeds of immoveable pro- 
periy fall under the bead of specific moveable properly? Under the 
, t foimer Limitation Act (IX of 1871) tbete was a special aiticle (No. 33) 
M bating to such property, and Mitra, in his ' Law of Limitation 
„ atJ d Prescription,’ second edition, thinks that a suit for title-deeds 
tt is governed by the article in question (No. 49 of the present Act) in 
( the abeence of a repetition in Sch#dule II of an art cle corres- 
^ ponding lo Article 33 of Act IX of 1871 ; so in the note to Whitley 
4t Ltokes Anglo Indian Cedes’ under Article 49. But the two reported 
‘ cases —Jagjivan Javherdas v. Gulam Jilani Chaudhii (1) and Rameshar 
^Chaubey v. Mata Bihhh (2)—leferred to by the latter author do not 
“ seem to be in point, as they refer only to suiis for money. 


“ My own opinion on the point is that the article applies, inasmuch as 
‘‘title-deeds do not, at any i ate in India, fall under the definition of 
‘‘ immovebble property in the Gereial Clauses Act, Section 2, and are 
“ theiefore by ihe same statute ' moveable property.’ 


g The next question is, whether the period of limitation under this 
t aiticle, supposing it to apply, runs from the dale when def*- ndant received 
\ the mortgage money (1st April 1886 —vide Exhibits A. Band C), or, as 
t the Mutisif thought, from the [159] ■' ate of receipt by de'enriunt of 
4 Plaintifi’s letter of notice (Exhibit D shows that this was in July 1888) ? 

In the former case the suit is barred, in the latter not barred. 


„ “ The point seems doubtful, but on the analogy of Ariic'e 33 of the 

(l fp rm ©r Limitation Act, and lelying c n tl e definition of the mortgagor’s 
"rights in Section 60 [vide right ’a’) of the Transfer of Pioperty Act, I am 
^ inclined to think that the period of limitation runs're m the foim# r date, 
tt *- e, > * rom 1st April 1886. when the moitgage money was leceived by 
defendant, her detention of the title-deeds being therea ft# r wrongful. 

u The third question, which was raised oniv in appeal is whether, 
„ inasmuch as the mortgage deeds (boih tie oii*inal ones to dtfeDdant’s 
mother at fl also these to the plaitniffs) reveal airivit> of ctntiaot 

(l;8B. 17. (2) 5 A. 341. 
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between the parties that the title-deeds should b9 surrendered on receipt 
“ of the money—a contract which is in writing registered—the true 
“ article to apply is not Article 116 on the principle of giving the longest 
“ available time, when either of two limitation periods apply to the person 
“ whose right is sought to he barred ? 

“ I have great doubts in this point, but am, on the whole, of opinion 
‘that Article 116 does not apply, inasmuch as it governs only a suit for 
“ ‘compensation’ for breach of contract, and not a suit for moveable 
‘ property ; but it is not at all certain that the present suit cannot be held 
“tofall under thedehnition ‘suit for compensation* owing to the request 
“ in the plaint for Rs. 200 damages in case the title-deeds are not produced 
“ and delivered to the plaintiffs. 


“ Appellant (defendant) further contends that the suit is bad for 
‘ misjoinder, inasmuch as separate suits should have been brought with 
‘ reference to each of the two plaint mortgages. My own opinion is that 
‘ the suits may, legally and not improperly, be joined with reference to 
Sections 42 and 45, Code of Civil Procedure ; but, as I am raising the 
other points in the case and have some doubt in the matter, I would ask 
‘ the High Court to decide whether the present suit is bad owing to the 
‘ joinder in it of the title-deeds relating to two separate mortgages, such 
mortgages being separately redeemable under Section 61 of the Transfer 
‘ of Property Act. 

“ Lastly, defendant says she is willing to waive other objections 
‘and to surrender the title-deeds to plaintiffs provided she [160] be 
secured by them against any possible suits brought by Ganapa on 
‘ attaining his majority. She further says that Ganapa’s present 
‘ guaraiaus have not authorized her to deliver to plaintiffs the title-deeds. 
' Is she bound to do so without such security ? The request for security 
‘ seems certainly equitable, but rests on no provision of law. The equity 
‘ of redemption having been transferred to the plaintiffs, they must, qua 
‘ the defendant, be, I think, regarded as owners. If so, she is bound 
‘ to deliver the deeds to them unconditionally. She is also, in ray 
\'opinion, estopped by her acceptance of the plaintiff’s tender. She 
‘ might, perhaps, have refused to accept this in the absence of authoriza- 
‘ tion from the guardians, but, having done so, her lien on the title-deeds 
“ would cease. 

“ There are, however, doubts in the matter, and I therefore refer 
“ also to the High Court the question ‘ whether defendant is bound to 
' surrender the plaint title-deeds without furnishing security ?’ ” 

Sankaran Nayar , for appellant. 

Narayana Ran , for respondents. 


JUDGMENT. 

We are of opinion that Article 49 apolies. The original possession of 
the title-deeds by defendant was lawful and the time runs from the dace of 
the detainer’s possession becoming unlawful. The mere retention of the 
deeds in defendant’s possession after payment of the decree amount was 
not unlawful, though plaintiffs had a legal right to demand delivery, but 
his retention of them after a lawful demand for delivery was made was an 
illegal detention. 

The time will, therefore, run from the date of demand (July 1885) and 
the suit is not barred. • 
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The Judge does nob state he entertains any doubt on the question of 
misjoinder, and we see no reason to consider it under the provisions of 
Section 617, Civil Procedure Code. In answer to the last question, the 
point for decision is whether plaintiffs are entitled to the deeds. If they 
are, and if the defendant is not entitled to detain them, there can be no 
question of seourity. 


15 M. 161. 

[161] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

RAMACHANDRA ( Plaintiff ), Appellant V. JAGANMOHANA 
AND OTHERS (Defendants Nos. 3 to 6 Respondents).* 

[29th April and 9th September, 1891.] 

Limitation Act—Act XV of 1877, Schedule 11, Articles 131, 132, UO— Kattubadi— 
Recurring right—Rent Recovery Act—Act VIII of 1865 (Madras), Section 7. 

In a suit by a Zemindar against the grantee of an inam, to recover arrears of 
kattubadi, it appeared that no payment had been made in respect of kattubadi 
for a period of twelve years before suit. The suit was dismissed in the Court of 
first appeal on the findings (1) that no exchange of patta and muchalka had 
been proved, (2) that the plaintiff had not proved his right to the kattubadi, 
and (3) that his right to it, if any, was barred by limitation. 

On second appeal by the plaintiff : 

Held, that the second and third of the above findings should be acoepted and 
the second appeal dismissed Alubi v. Eunhi Bi (I.L.R., 10 Mad., 115) distin¬ 
guished. 

Per cur : We do not think it necessary to consider whether if there had been 
a grant subjeot to kattubadi, patta and muchalka ought to have been exchanged. 

[R., 24 M.L.J. 188 = 13 M.L.T. 130.] 

SECOND appeal against the decree of H. R. Farmer, District Judge 
bf Vizagapatam in Appeal Suit No. 33 of 1890 reversing the decree of 
B. Rajalinga Sastri Garu, District Munsif of Parvatipore, in originial 
Buit No. 389 of 1888. 

The plaintiff, zemindar of Salur, sued to recover from defendants 
twelve years’ arrears of kattubabi accrued due on service inam lands at 
Rs. 30 per annum, alleging that the last payment was made in 1883 for 
the amount due for 1871-72. 

Defendants pleaded, inter alia, that the lands were inam lands free 
of kattubadi, that no services were ever rendered, that a permanent patta 
was given to the ancestor of defendants by the ancestor of plaintiff, 
that plaintiff’s claim was barred by limitation, and that plaintiff’s 
claim to kattubadi for more than three years prior to suit was barred by 
limitation. 

The District Munsif passed a decree for the plaintiff for five years’ 
arrears. The District Judge on appeal reversed this decree and dismissed 
the suit. 

[162] The plaintiff preferred this second appeal. 

Subramanya Ayyar t for appellant. 

. Mr. Gantz and Mr. K. Brown , for respondents. 


* Second Appeal No. 1254 of 1890. 
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JUDGMENT. 

• 

The appellant is the zemindar of Silur and respondents are the 
descendants of the grantee of an inam. The questions for decision were 
whether the original grant was rent free or subject to the payment of 
kattubarii of Rs. 30 a year and whither the present suit for arrears of 
kattuhadi f ir a period of twelve years was barred by limitation. The 
District Munsif determined both questions in appellant’s favour, bub 
decreed hU cl urn to arrears of kittubadi for five years only, commencing 
with Fasli 1293 on the ground that kattuhadi had been paid for Fasli 
1292, and that, in the circumstances of the case, he was entitled to 
presume that there had been no arrears due for the prior period. From 
this decree d fmdants Nos. 3—G appea'ed, and on aupeal the District 
Judge found that payment of kattubadi for 1292 was not proved, and 
that the entry in Exhibit G as to a part pivment in 1871-72 was not 
reliab'e and, in the view which he took of the facts, he held that the 
appellant was not entitled to claim any kattubadi, that even if he was, 
he could only claim arrears for three years before suit and that his 
rights to kattuhadi, if any, had become extinct, under Section 28 of the 
Limitation Act by reason of respondents ’ refusal to pay it for more than 
twelve years prior to suit. He observed als »that the kattuhadi claimed 
by the appellant was a mere rent and that no suit would lie for its 
recoverv, no pattah and muohalki having beea exchanged as required by 

Act VIH of 1865. In the result, the Judge dismissed appellant’s suit with 
costs ; hence this second appeal. 

Upon the facts found by the Judge, we think his decision is right 
though we do not ngree in all the reasons assigned by him in its support. 
He discusses at some length the question whether kattubadi payable 
to a zemindar is a mere rent or a rent charge, but we entertain no doubt 
that when a grant is made subject to an annual payment of kattubadi, 
it represents the portion of the revenue reserved by the grantor and 
excluded from the interest alienate 1 as inara. As regards the question, 
whether the appellant was entitled to claim payment of kattuhadi, 
the Julge observes that noue was paid prior to 1816, and infers from 
that fac r - th-ifc the original grant was rent free. He rests this opinion 
on Exhibit H and we cannot say that it is not well founded. Though the 
[163] D strict Munsif found that kattuhadi was paid in 1871 72 and in 
1883, ve r » the Judge after discussing the evidence, set aside the fin ling and 
held th it tue evi fence in its support was not trustworthy. Tnis is a 
question of fact which it was for him to determine and in seonl appeal 
we are bound to accent his conclusion as to the weight due to the evidence. 
Again, the suit was brought on the 1st N ivember 1883. and upon 
the evidence as appreciated bv the Judge, no rent had been oa : d not only 
for twelve years prior to the date of the suit but also from 1869. There 
only rem uns then the fact that when the a ppellant’s estate wa-* under the 
Court of Wiris a kattubadi had been leviei prior to 1869. The D strict 
Munsif considered that such payment, though mide more than twelve 
years ago, was sufficient proof of the appellant’s title, but the Judge declined 
to attach weight to it as it was levied under the erroneous imnression 
that an alienee claiming from a zimindar could not mike giod a title by 
adverse possession for twelve years, and as on that ground it was not levied 
in 1869 when the Court of Wards again happened to take charge of the 
estate. We cannot say that if kattubadi had bean, irregularly levied for a 
time and theo abandoned more than twelve years before suit, it is wrong 

46^ 





REFERENCES UNDER STAMP ACT, S. 46 16 Mad. 164 

V 

•In law to refuse to accept suoh irregular o Election as proof of a legal right, 
especially when that right, if any, ha* beco'ue barred by oon-paymsnt for 
.more than twelve years before suit. Tne District! Muosif relied upon the 
decision Alubi v. Kunhi Bi (l), but the case now bsfore us is not all 
fours with it. There the nature of the tenure and the liability bo pay 
kattubidi were admitted, the only mitcer in dispute being whether the 
then plaintiff was really the par.y to whom it ought to bs Daid. and as his 
title was considered to be established, the Court held that there was no 
statutory bar. In the present cise tne nat ire of the tenure and the plain¬ 
tiffs right to kat.tubadi were denied. In the view which we take of the case 
we do not think it is necessary to consider wnether if there had been a grant 
•subject to kattubadi, patta and muchalka ought to have been exchanged. 
We accept the findings that the appellant has not proved his right to 
'the kattubadi and that the right, if any, is barred by limitation and 
dismiss the second appeal with costs. 


IS M. 164 (F.B.). 

[164] APPELLATE CIVIL.—FULL BENCH. 

Before Sir Arthur J. II. Collins, Kt., Chief Justice , 
ilfr. Justice Muttusami Ayyir and Mr. Justice Shephard. 


Reference from the Board of Revenue under section 46 of 
the Indian Stamp Act, 1879.* [13th October, 1891.] 

Stamp Act—Act I of 1879 , Section 3, Clause 11 . Section 29 [e)—Instrument of partition. 

Three oat of seven brothers, constituting an undivided Hindu family, executed 
documents whereby each acknowledged the receipt of certain property made over 
to bim, “ a division of family property having been eSeoted,” and acknowledged 
himself liable for one-seveu'h of the debts of the family One of the documents 
contained a clause to the effect that the executant had no further claim on pro¬ 
perty of Ibe family : 

Held, that the documents should be stamped as instruments of partition each 
member paying according to the share taken by him under the partition. 


Case stated for the opinion of the High Court by the Board of 
Revenue under Stamp Act, Section 46. 

The ease was stated as follows :— 


“ The documents evidence that three out of seven brothers have 
‘‘received Rs. 200 eich in pursuance of pirtitioa of familv property 
“aui triad th.iy remain liable, each for one-sevmth of the family debts'- 
** in one case also tbe executant adds that his claims have been fully 
“ satisfied. 

“ The first question is what are these documents ; presumably, the 
“ whole of the family property was divided, bun id is not actually said so, 
and all the seven documents are not produced. Tney are on the face 
“ of them receipts, and are stamp id as such ; their combined effect would 
" be much the same as that of a formal deed of partition, and if all of 
them could be produced, and the release clause had been continued 
“ through all of them, the ruling in Reference under Stamp Act , Section 46 (2) 
** would apply; but only three of them are prolucei, and two of these do 
not contain the release clause. 
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The second question is what is the amount of duty payable oh 
“them? If they are a partition deed, do they pay on the amount, the 
‘ receipt of which is evidenced in the three documents produced, viz. 
1 Rs. 600, or on the whole amount of the family pro-[l65]perty divisible, 
‘presumably Rs. 1,400; and does each document pay separately or all 
“ three together ? 

“ If not a deed of partition, of what effect are the clauses accepting 
liability for a one-seventh share of the family debts, and the clause stating 
that the recipient’s claims have been satisfied?” 

The papers placed before the High Court referred also to Reference 
under Stamp Act , Section 49 (1). 

The following is a translation of one of the documents in question :—• 


Dated Palmanair , 4 th June 1890. 

I, Venkataramanayya by name, the son of Jallapeta Subbayya, whose 
means of livelihood is some lands assigned to the Brahman caste, grant 
this receipt written in my own handwrittiDg to my brothers (1) Appayya 
alias Apparaw, (2) Raghavavya, (3) Krishnayya, (4) Gopalakrishnayya, 
(o) Adayva and (6) RaDgayya, all residing in Palmanair village, Palmanair 
taluk, North Arcot district. 

A division of our family property having been effected by lottery, the 
following is the description of the above which I got and which all of you 

made over to me for my free enjoyment.I agree to take for my 

share (l) dry, wet, circar and inam lands above detailed; (2) 7, 8 sarams 
of a house on the eastern side of the houses which now form our residence 
and which are situated between the following boundaries, viz., west of 
Kuppayva’s house, south of P. Surayya’s and M. Sayar Kuppurau's houses 
and north and east of two small lanes; (3) plain ground extending north 
and south in front of my sarams and having a breadth of one and-a-half 
yards; and 1.4) one-seventh of the debts due by our family up to this date. 
I received the property above detailed which is worth about Rs. 200. 

(Signed) JALLAPETA VENKATARAMANAYYA. 

Presented by the undersigned, in the office of the Sub-Registrar of 
Palmanair at 4-40 P.M., on 4th June, 1890. 

(Signed) JALLAPETA VENKATARAMANAYYA. 

It is agreed that the receipt was written by the undersigned. 

(Signed) JaLLAPETA VENKATARAMANAYYA. 

The Government-Pleader, (Mr. Powell) for the Board of Revenue. 

JUDGMENT. 

[166] We are of opinion that these documents are partition deeds and 
must be stamped accordingly having regard to the provisions of Section 29' 
(e) of Act I of 1879. Each member must pay according to the share 
which he has taken under the partition. 



(1) 7 M. 385. 
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15 M. 166. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Shephard. 


RAMUNNI AND others (Defendants Nos. 1, 2 and 13), Appellants 
v. Kerala Varma Valia Raja and others (Plaintiffs 
Nos. 1 — 17 and Defendant No. 16), Respondents * 

[23rd and 24th September and 19th October, 1891,] 

Landlord and tenant—Surrender — Limitation—Adverse possession—Malabar law _ 

Karnavan, powers of—Perpetual lease. 

The karnavan of a Malabar kovilagom exeouted a kuikanom lease of certain 
land, the jenm of the kovilagom, in 1846, and in 1861 his successor demised the 
same lama to the same tenants in perpetuity. The present karnavan sued in 
1889 to recover possession of the land : 

Held, (1) that the perpetual lease, as being of an improvident character, was 
ultra vires and void ; 

(2) that the original lease was not surrendered ; 

(3) that the suit was not barred by limitation; the possession of the 
defendants never having been adverse to the plaintiff’s kovilagom. 

[R., 7 Ind. Cas- 253 (254) =8 M.L.T. 309; 15 Ind. Cas. 343 (346)=23 MLJ 339 
(346) = 12 M.L.T. 425 (430i = (1912) M.W.N. 854.] ' 

Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 
of North Malabar, in original suit No. 26 of 1889. 

Plaintiff No. 1 was the Valia Raja of the Cherikal kovilagom, of which 
plaintiffs Nos. 2—17 and defendant No. 16 were the junior members. They 
sued to recover possession of a paramba, being the jenm of their kovilagom, 
alleged to have been comprised in a kuikanom lease executed by a predeces¬ 
sor of plaintiff No. 1 to the karnavan of the remaining defendants in August 

1846. The contending defendants denied the demise set up in the plaint 

and alleged that they were in possession under a perpetual lease executed 
in May 1861 by another predecessor of plaintiff No. 1, and also pleaded 
limitation. 

[167] The Subordinate Judge held that both the above leases were 
proved, but he was of opinion with reference to Tod v. Kunhamad 
Hajee (1) that the execution of that of 1861 was beyond the authority of 
the then karnavan of the plaintiff’s kovilagom. With regard to the further 
pleas of the defendants he referred to Aliba v. Nanu (2) and Rangasami v. 
Muttukumarappa ( 3), and pointed out that the lease of 1846 specified no 

term Jor its duration and proceeded to record his rulings as follows :_ 

4< “ The perpetual grant was unauthorized, ineffectual and legally in- 

tl operative an against the kovilagom, and I certainly agree in the soundness 
4I of the contention that the latter has the right to treat it as altogether 
„ non-existent and to fall back on the original lease of 1846 which 

„ was made on its behalf by Ravi Varma Valia Rajah and has never 
n been since determined by any act of the kovilagom (Saji v. Athara- 

„ man (4) and Madhavav. Narayana (5),) &nd there cab, of course be no 
44 surrender, either express or implied, without the consent of both the 
44 landlord and tenant, and the landlord, in this case the kovilagom is 
not shown to have assented to any surrender at all ( Balaji Sitaram 

* Appeal No. 45 of 1890. 

8 9 °2sE! (a22) * (3) 10 M. 509 (515). 
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“ Naik Salgavkar v. Bhilcaji Soyare Prabhu Kanolekar (l) and Judoonath 
“ Ghose v. Schoene Kilburn & Co., (2). I therefore find that the p&r&mba 
“ is now held by the 1st to 13th defendants’ family under the plaintiffs 
“ kovilagom not under the perpetual right evidenced by Exhibit I, but 
“ under the improving lease in Exhibit A and that the suit is ^ not barred 
“ by Article 139 or any other provision of the Limitation Act.” 

Defendants Nos. 1, 2 and 13 preferred this appeal. 

The Acting Advocate-General (Hon. Mr. Wedderburn and Sankara 

Menon, for appellants). 

Sankaran Nayar and Ryru Numbiar , for respondents. 

JUDGMENT. 

It is quite clear that the perpetual lease given by the plaintiff’s 
predecessor in title in 1561 was a disposition of an improvident character 

which could not bind his successors. 

It is argued that by reason of the acceptance of this lease there was 
a surrender of the prior lease of 1846 and that therefore the suit was 
barred by limitation. In our judgment, however, any [168] surrender by 
operation of law that might have ensued on the taking of the perpetual 
lease was nullified by the plaintiff’s repudiation of the perpetual lease. 
The surrender must fall to the ground with the transaction on which it is 
supported ( Doc d Egremont v. Courtenay (3).) It is contended by the Acting 
Advocate-General that this principle is not applicable,because the plaintiff s 
right to challenge the lease of 1861 was extinguished by the law of limita¬ 
tion more than 12 years having elapsed since the date when the defend¬ 
ants’ possession under it began. The case is compared with Madhavav. 
Narayana (4). In that case it was held that possession acquired under a 
kanom. granted by the manager of a Nambudri family, and extending over 
more than 12 years, gave the holder a prescriptive title against the 
successor in management, who otherwise would have been entitled to 
repudiate the kanom and recover immediate possession. . 

It is clear that in such a case where the only legal title to which the 
defendants’ possession could be referred was repudiated by the plaintiff, 
the possession must have been adverse to the family. But in the present 
case it is otherwise, because apart from the perpetual lease which the 
plaintiff treats as non-existent the defendants had a right to possession 
under the prior lease which had never been determined. 

The plaintiff was never in a position to recover immediate possession 
from the defendant as from a trespasser. It was not competent to him at 
one and the same time to repudiate the perpetual lease and to take 
advantage of it by claiming that it operated to effect a surrender of the 

prior lease. . , 

Under these circumstances, it is clear that the possession of tne 

defendant cannot be deemed adverse and that the suit is not barred by 
limitation. 

The appeal is therefore dismissed with costs. 


(1) 8 B. 164. (2) 9 C. 671. (3) 11 Q.B. 702. 
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19 M. 169. 

[169] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker, 


Anderson (Petitioner) v. Periasami (Respondent)* 

[21st September, 1891.] 

Civil Procedure Code, Section 59R —Application for certificate for appeal to Privu 
Council—Limitation Act—Act XV oj 1877, Section 12, Schedule II, Article 177. 

In computing the period of limitation for an application for a certificate ad¬ 
mitting an appeal to Her Majesty in Counoil. the time occupied in obtaining 
copies of the deoree and judgment sought to be appealed a'gaiust oannot ba 
exoluded. 


1891 
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is M. 169. 


IP., 28 A. 391 (393) = 3 A.L.J. 165 = A.W.N. 


(1906) 55 ; Appr., 18 M. 484 (485).] 


Petition under Section 598 of Act XIV of 1882 praying for the 
grant of a certificate to enable the petitioner to appeal to Her Majesty 
in Council against the decree of this Court in appeal No. 5 of 

1889. 

Biligiri Ayyangar , for petitioner. 

Bhashyam Ayyangar , for respondent. 


JUDGMENT. 

This application for the admission of an appeal to Her Majesty 
in Council is put in 92 days out of time, and the time taken by the 
petitioner in obtaining copies of the decree and judgment cannot be 
excluded. 

An application of this nature under Article 177 of the Limitation Act 
does not fail within the provisions of Section 12, Act XV of 1877. 

We agree with the view taken by Stuart, C. J., in Jaioahir Lai v. 
Narain Das (1), and the same view was taken by this Court in civil mis¬ 
cellaneous appeal No. 254 of 1886. 

We may also observe that Section 599 of the Code of Civil Procedure 
has been repealed by Act VII of 1888. We cannot see that the argument 
based upon the alleged harshness of the law has any foundation. The 
period of six months, which is allowed by law, seems ample, and in this 
case the petitioner was actually in possession of copies of the decree and 
judgment on August 26th, so that he had ample time before November 
6th to [170] prepare a memorandum of grounds of appeal and make an 
application to this Court under Section 600. We are, therefore, constrained 
to dismiss this application with costs. 


* Oivi! Miscellaneous Petition No. 540 of 1891. 

(1) 1 A. 644. 
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15 M. 170 = 2 M.L.J. 23. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


LATE 

Civil. 

13 M. 170 = 

2 M.L.J. 23. 


Manavikraman ( Appellant ), Appellant v. Unniappan and others 
(Respondents), Respondents .* [24th, 25th and 28th September, 1891.] 

Transfer of Property Ad-Act IV of 1832. Sections 92. 93 —Appeal against a decree for 
redemption—Time fixed for redemption. 

A mortgagor obtained a decree for redemption of his mortgage “ within six 
months from the date of this docree.” The mortgagee appealed but the Appel¬ 
late Court confirmed the decree. The mortgagor sought to redeem within six 
months from the date of the appellate decree : 

Held, the Court to which the application of the mortgagor was made should, 
before passing orders ou the application, have given the plaintifi time to apply to 
the District Court to amend the decree under Transfer of Property Act, bection 


92. 

[R., 19 M. 40 (47); 31 M- 28=17 M.L.J. 495 = 3 M.L.T. 26 ; 17 C L J. 120 = 17 0.W.N. 
457 (458) = 11 C.P.L.R. 115 (118); 21 M.L.J. 1020 (1021) = i° M.M. 281- 
(1911) 2 M.W.N. 239 ; 48 P.R. 1906 = 104 P.L R. 1906 (F.B.) ; 54 P.R. 1908 
87 P.L.R. 1908 = 40 P.W.R. 1908; Appl., 20 C. 279 (284); 18 M. 214 (215) 

(F.B.).] 


Appeal under Letters Patent, Section 15, against the judgment of 
SHEPHARD, J., on appeal against order No. 20 of 1889, which was prefer¬ 
red against the order of L. Moore. District Judge of South Malabar, in 
civil miscellaneous appeal No. 124 of 1889, reversing the order, of 
K. Ramanadha Ayyar, Acting District Munsif of Nedumganad, in civil 

miscellaneous petitions Nos. 337 and 341 of 1889. 

On 9th December 1887 a decree was passed for the redemption of a 
mortgage within six months from that date. An appeal was preferred 
against that decree, but it was confirmed on 29th September 1888. . The 
mortgagor deposited in Court the amount due on the mortgage within six 
months from the date of the decree of the Appellate Court. The mortgagee 
objected that the equity of redemption bad been lost by the efflux of 

fc m6 Tbe District Munsif held that the mortgagor was still entitled fca 
redeem. On appeal the District Judge reversed this decision. _ 

[171] The mortgagor preferred an appeal against the decision of the 
District Judge which came on for hearing before SHEPHARD, J., wha 
affirmed that decision. The mortgagor now appealed against the judgment 
of Shephard, J., under Letters Patent, Section 15. 

Bhashyam Ayyangar . for appellant. 

Sundara Ayyar, for respondents. 


JUDGMENT. 

The plaintiff obtained a decree on 19th December 1887 entitling him 
to redeem certain property on payment of the redemption amount to 
second defendant within six months from the date of that decree. J-h 0 
second defendant appealed, and the District Court, on 29th September 1888. 
ordered that the decree of the Lower Court be confirmed and this appeal 
dismissed. The plaintiff then applied for execution, but was resisted by 
second defendant under Section 92 of the Transfer of Property Act on the 
ground that as plaintiff had not paid the redemption amount within six 

• Letters Patent Appeal No. 30 of 1890. 
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months of the original decree, the right to redeem was barred.. The District 
Munsif held, upon the authority of Noor Ali Choxodhuri v. Koni Meah (l) 
and Daulab axid Jagjivan v. Bhukandas Manekchand (2), that the appeal 
decree of the District Court incorporated the decree of the first Court and 
lihus became the only decree capable of execution, hence that the petition 
for execution was not barred. On appeal the District Judge, following 
Govindan v. Chapputti (3), held that the mere fact that an appeal was 
preferred would not extend the time allowed for payment, and reversed 
the order of the District Munsif. 

The appeal was first heard by a single Judge (Mr. Justice Shephard), 
who held that he was bound by the decision in Govindan v. Chapputti (3). 
Hence this appeal under the Letters Patent. 

We have no doubt that when an appeal has been heard, the decree of 
the Appellate Court becomes the fioal decree in the suit, and the only 
one capable of execution. This doctrine has [172] been recognized in 
“various decided cases— Arunachellathudayan v. Veludayaxi (4), Mxthammad 
Sulaiman Khan v. Muhammad Yar Khan (5) and Noor Ali Chowdhuri 
v. Koni Meah (1)—and has been referred to with approval by the Privy 
Council in Kistokinker Ghose Royv. Burrodacauxit Singh Roy'S). Granting, 
however, that the decree of the Appellate Court is the decree to be 
executed, the further question arises whether that decree incorporates the 
original date fixed for payment of the redemption money, or modifies the 
original decree by prescribing that the money shall be paid within six 
months of the appellate decree. 

As the decree of the Appellate Court is drawn, there is in words no 
modification of the original order, but the decree of the first Court is 
simply confirmed as it stands. In Govindan v. Chapputti , which has been 
followed by the District Judge and by the learned Judge in the miscella¬ 
neous Court, a date (March 31st, 1887) was actually fixed in words to be 
the date within which the property must be redeemed. In the case 
'before us the direction is that the plaintiff do pay the money “within six 
months from the date of this decree,” and the decree is dated December 
19th, 1887. The cases are, therefore, not quite parallel, though we doubt 
whether the fact that January 19th, 1888, is not mentioned in the decree 
as the date within which redemption must be made can affect the case. 

For the appellants we were referred to the decisions in Noor Ali Chow¬ 
dhuri v. Koni Meah(l), Rup Chand v. Shaimh-ul-jehan (7), and Daulat and 
Jagjivan v. Bhukandas Manekchand (2). These no doubt support the 
contention of the appellant, though the Bombay Court recognized the 
•difficulty of holding that a confirmation and incorporation of a decree 
should be attended with a change of time, though nothing is said to that 
effeot. 

In coming to the conclusion referred to above, the different High 
•Courts have Dot noticed the proviso to Section 93 of the Transfer of. Proper¬ 
ty Act, by which it is provided that upon good cause showD, and upon 
such terms as it thinks fib, a Court may, from time to time, postpone the 
day fixed under Section 92 for payment to the defendant. This provision 
is in accordance with the prac tice of English law, and it gives the Court 

I 3 ,°* (2) 11 B. 172. 

(3) Before Keman and Parker, JJ. Appeal against Appellate Order 23 of 1888 
.JUDGMENT.—The plaintiff was barred by non-payment at the day fixed. The pendency 
of the appeal by the defendant could not have the effeot of relieving plaintiff from 
•redeeming within the proper time. The appeal is dismissed with costs. 

(4) 5 M.H.O.R. 215. (5) 11 A. 267. • (6) 10 B.L.R. 101. (7) 11 A. 346. 
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full discre-[173] tionary power to act, from time to time, as circumstances 
may require. 

It is evident that, unless a plaintiff either makes use of this proviso, 
or applies for execution of the decree, he is liable to find himself deprived 
of the fruits of his decree by the defendant adopting the simple expedient 
of first preferring an appeal and then withdrawing it as soon as the time 
for redemption has expired. An instance of this is the case of Patloji v. 

Ganu (1). . . . 

The payment of the redemption money by the plaintiff within the time 

allowed by the decree is a condition precedent to his being allowed to 
execute the decree, and though a decree passed on an appeal preferred by 
the defendant may give plaintiff a fresh starting point of time within which 
he may execute, it does not necessarily , unless the appeal decree so 
declares, give him an extension of the time during which he must fulfil 
the condition precedent. Clearly the mere pendency of the appeal will not 

extend the time— ratio]i v. Ganu (1). 

When the defendant has preferred an appeal, he will naturally not be 
willing to accept from plaintiff the redemption amount, and if plaintiff pays 
it into Court his capital will be idle. The Legislature has, however, 
provided a remedy (Section 93, Transfer of Property Act), and plaintiff can 
either apply for extension of time during the pendency of the appeal, or, by 
applying for execution, compel defendant to furnish some adequate security 
which will protect his interests. 

While recognizing, therefore, that the decree of the Appellate Court 
is the only decree capable of execution, we think it is open to doubt 
whether that decree, when it simply purports to incorporate and confirm 
the decree of the Court of first instance, can be held to vary that decree by 
the grant of further time during which redemption may be made, the time 
fixed by the original decree having already expirod, without express words 
to that effect. 

But, inasmuch as the decree of the Appellate Court becomes the final 
decree in the suit, we think that Section 92 of the Transfer of Property Act 
imposes upon that Court the duty (if the decree of the first Court has not 
been executed) of prescribing a date, within six months of the date of that 
decree, within which plaintiff must pay the redemption money to the 
defendant or into Court. 

[174] In this respect the decree of the Appellate Court is defective, 
and we think the proper course would have been to give the plaintiff time 
before passing orders on the execution petition to apply to the District 
Court to amend the decree in accordance with the statutory directions- 
contained in Section 92 of Act IV of 1882. Taking this view, we set aside 
the orders that have been passed and remand the application for execution 
to the Court of first instance, in order that the District Munsif may acfe 
in accordance with these directions. 

The question not being without difficulty, we shall make no order as to 

costs. 


(1) 15 B. 370. 
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18 M * 174 1891 

APPELLATE CIVIL. N0\\19. 

Before Mr. Justice Parker and Mr. Justice Handley. APPEL- 

- LATE 

Samayya and another ( Plaintiffs ), Appellants v. Nagalingam Civil. 

AND OTHERS {Defe?idants and Fourth Defendant's Representatives ). 15 m”i74 

Respondents * [6th and 19th November, 1891.] 


Transfer of Property Act—Act IV of 1882, Sections 67, 68— Usufructuary mortgage — 
Dispossession of mortgagee—Suit for sale, Costs. 

The plaintiff, at the request of the mortgagors, paid off part of the debt due on 
a usufructuary mortgage to one of two mortgagees thereuuder, and was placed 
by the mortgagors in possession under a usufructuary mortgage of that part of the 
mortgage premises which has been in the enjoyment of the mortgagee so paid off, 
who executed a release. 

The other mortgagee under the first mortgage obtained a decree for sale on the 
footing of that instrument, and tbe mortgage premises were sold “ subject to the 
establishment” of the plaintiff’s claim : the decree holder purchased and after¬ 
wards assigned his rights to two of the present defendants who dispossessed the 
plaintiff. The plaintiff now sued the mortgagors and mortgagees and the 
defendants above referred to : 

Held, the plaintiff was not entitled to a decree foe sale. 

Semble : the plaintiff might have sued to have the sale, which had taken place 
at the suit of the first usufructuary mortgagee, declared to be invalid as against 
him. 

[R„ 21 M. 476 (F.B.) ; D. t 26 B. 241 (245) = 3 Bom. L.R. 876.] 

SECOND appoal against the decree of G. T. Mackenzie, District Judge 
of Kistoa, in appeal suit No. 299 of 1889 modifying the [175] decree of 
V. Survanarayana, District Munsif of Guntur, in original suit No. 462 of 
1888. 

Suit on a usufructuary mortgage, dated 18th May 1885, and executed 
in favour of plaintiff No. 1 (the father of plaintiff No. 2) by defendant 
No. 5 and his sons defendants Nos. 6 to 8. Tbe principal sum secured by 
tbe mortgage was Es. 225. The mortgage instrument, after reciting the 
debt and describing the mortgage premises, proceeded as follows :—• 

“ We have delivered to your possession the two plots within these 
“ boundaries, assessed at Es. 10 and measuring acres 1-61 of seri wet land, 
“ for five years from the year Partbiva to the end of the year Virodbi. 
“ You shall, therefore, cultivate the said land as you like and be enjoying 
“ the produce thereof in lieu of the interest on the above sum. We shall 
“ourselves be paying the water-cess and other sist payable for that land 
“ every year. We shall pay you the said principal of Es. 225 from tbe 
“ other properties we possess within five years. If we fail to pay the 
“ Sircar sist in any year, you shall regard this very bond as a sale-deed for 
‘this land in consideration of the said amount of principal and take 
^ possession of it. If we fail to pay you the amount of principal withiD the 
15tb Palguna Suddha of the said Virodhi year, you shall regard this very 
“ bond as a sale-deed aDd take possession of the land. If we pay you the 
“amount of principal before the 15tb Chaitra Suddha of any year within 
' the said five years, you shall put us in possession of our land. Usufruc- 
“ tuary mortgage bond executed to this effect with our consent. Dated 
“ as above.” 


Beoond Appeal No. 418 of 1890. 
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The mortgage premises comprised in the above mortgage were referred 
to in the suit as plots B and E. Tnese plots, together with other pieces 
of land referred to as plots A, C, D and F, were comprised in a usufruc¬ 
tuary mortgage, dated 27th May 1879, and executed by defendants Nos. 5 
and 6 in favour of the father of defendant No. 3, one Betra Pantulu and 
defendant No. 4. It was now alleged in the plaint that these three mort¬ 
gagees originally held the lands in separate enjoyment, defendant No. jl 
holding plots B and E ; and that subsequently, viz., on 21st April 1885, 
Betra Pantulu transferred his interest in the mortgage to defendant No. 3 
(a minor), who thereupon, his father having died, became the holder 
of plots A, C, D and F. It appeared that plaintiff No. 1 paid off 
defendant No. 4 at the [176] request of the mortgagors, who, having 
obtained a release from defendant No. 4, executed the mortgage now in 
suit on 18th May 1885 and placed plaintiff No. 1 in possession of plots 

B. and E. 

In 1886 defendant No. 3 by his mother and next friend obtained a 
decree against defendant No. 4 and the mortgagors for the balance of the 
money due under the mortgage of 27th May 1879 and for the sale of the 
mortgage premises. He accordingly brought the six plots of land ^ to sale 
in execution, but the plaintiffs intervened and the land was sold subject 
to the establishment” of the plaintiffs' claim to plots B and E. The 
decree-holder became the purchaser at the Court sale; and subsequently 
sold the land to defendants Nos. 1 and 2. These vendees then dispossessed 
the plaintiffs, who accordingly sued as above for the sum due on the 
mortgage of 18th May 1885 and for sale of the mortgage premises. 
Defendant No. 3 was joined as defendant by his mother and guardian. 

The District Munsif passed a decree as prayed. On appeal the 
District Judge ruled that the plaintiffs in a suit on a usufructuary mortgage 
were not entitled to a decree for sale ; but, observing that it was nob dis¬ 
puted that the mortgage debt was a family debt, he proceeded to hold . 

“ Plaintiffs may have a decree for the mortgage money against defendants 
“ Nos. 5, 6 and 7 and against the share in the family property of defend- 
“ ant No. 8, who is a minor, with interest at 6 per cent, per annum from 
“ date of plaint to date of payment. The judgment of the lower Court 
“is modified accordingly. As this litigation has been caused by the 
“ erroneous action of defendant No. 3, he will bear all the costs throughou 
“ of all the parties.” 

The plaintiffs preferred this second appeal on the following grounds: 

“ The plaintiffs are under the circumstance entitled to obtain a 
“ decree for sale of the properties B and E and the declaration 

“ prayed for in the plaint. . „ 

“ The plaintiffs virtually stand in the position of defendant No. 4, 
“ and are entitled to all the rights which the said defendant 
“ bad under his mortgage. 

“ The original mortgage was split up by the mortgagees themselves, 
" and defendant No. 3 had by his conduct abandoned his rights 
“ over plots B and E. The said defendant and those who 
“claim through him are now estoDped [177] from contending 
“ that the plots B and E continued to be liable to the claims 
“ of the other two mortgagees. 

“ A suit for sale is maintaiuable under the terms of the contract. 

“ If the sale to defendant No. 3 under the decree is invalid,, 
“defendants Nos. 1 and 2 have no right to deprive the 
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“ plaintiffs of their possession, and the plaintiffs are at any 
rate entitled to the declaration asked for and possession. 
Even if the plaintiffs are mere puisne-mortgagees, they may he 
“ permitted to redeem the prior mortgage, if it was really 
“ subsisting in respect of plot9 B and E.” 

S. Subramanya Ayyar and P. Subramanya Ayyar , for appellants. 
Anandacharlu , for respondents. 

JUDGMENT. 


1891 

NOV. 19. 

Appel¬ 

late 

Civil. 

15 M. 174. 


It is nob dear what the Lower Courts iutended to find to have been 
the effect of the division between the three original usufructuary mort¬ 
gagees, the third defendant’s father, defendant No. 4 and Betra Pantulu. 
The Munsif in paragragh 14 of bis judgment finds that there was an 
agreement that each mortgagee should discharge his debt from the usufruct 
of the plots that went to his share, and that an agreement must be inferred 
that one should have no further claim on the plots that went to the other. 
If this were the effect of the division, then the plots B and E were only 
subject to the fourth defendant’s share of the mortgage-debt, which was 
extinguished by his release, and therefore they came into the first plaintiff’s 
hands upon the occasion of the usufructuary mortgage to him free from 
any claim under the original mortgage and could not be sold in execution 
of the third defendant’s decree upon that mortgage. But the above 
■finding of the Munsif is inconsistent with another part of his judgment, 
paragraph 20, where he holds that every part and parcel of the mortgaged 
property is liable to every pie of the debt, which again aopears to be 
inconsistent with the last part of the same paragraph. The District Judge 
appears to agree with the Munsif as to the fact of the division, but has 
not found distinctly as to its effect. But we think it is not necessary 
to call for a finding on this question, as the case can be disposed 
of on the facts as found. We agree with the District Judge that as 
usufructuary mortgagees the plaintiffs caDnnot sue for sale of the 
[178] mortgaged property. It is argued for the appellants that the 
•circumstances mentioned in Section 68 of the Transfer of Property Act 
having occurred, that section gives them the right to sue for the mortgage- 
debt, and therefore, by implication a right to sue to enforce the debt by 
sale of the mortgaged property. We cannot concur in this reasoning, 
assuming the circumstances contemplated by Section 68 exist in this 
case. 

Sections 67 and 68 deal with three kinds of rights of mortgagees, 
viz., foreclosure, sale and suit for the money due, Section 67 being 
concerned with the two first and Section 68 with the last. Section 68 
declares the right of the mortgagee to sue for the mortgage money in 
certain cases, but it does not affect the provisions of Section 67 as to his 
right to foreclosure or sale, and that section expressly denies to a 
usufructuary mortgagee the right to sue for foreclosure or sale. It is 
true third defendant was also only a usufructuary mortgagee and therefore 
had no right to sue for sale of the mortgaged property, and the decree 
for sale and the sale under it might have been set aside as regards plots 
B and E at the instance of plaintiffs who were no parties to that suit. 
Plaintiffs might, therefore, have sued to have the sale declared invalid as 
^gainst them and as a necessary consequence to be put in possession of 
the plots B and E, of which they have been illegally dispossessed. This, 
however, is not the suit plaintiffs have brought, and we do not think 
the present suit can be allowed to be converted into one of that nature. 
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They have mistaken their remedy and must be content with the decree 
for the money which they have obtained and against which there is no 
appeal. 

It is unnecessary to decide whether the District Judge was right in 
holding that the circumstances contemplated by Section 68 of the Transfer 
of Property Act as entitling a mortgagee to sue for the mortgage money 
exist in this case, as there is no appeal against that part of the decree. 
The appeal fails and is dismissed but without costs, as the conduct of 
third defendant’s guardian in bringing the property to sale and of first 
and second defendants in dispossessing plaintiffs was illegal. 

On behalf of third defendant, a minor, a momorandum of objections 
is presented by his guardian objecting to that part of the decree of the 
Lower Appellate Court which makes him liable for all the costs of all 
parties throughout. This is clearly wrong. [179] The minor cannot be 
made personally responsible for the act or defaults of his guardian or of 
the first and second defendants. 

We think the proper decree as to costs is that all parties do bear 
their own costs throughout. We shall modify the decree of the Lower 
Appellate Court accordingly. We make no order as to costs of the 
memorandum of objections. 


15 M. 179. 

APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 

Oakshott and others ( Plaintiffs) v. The British India 
Steam Navigation Company (Limited), ( De/enda?its)J 

[4th and 8th December, 1891.] 

Presidency Small Cause Courts Act—Act XV o/ 1882, Sections 37, 69— Application to 
Full Bench Jor retrial—Case stated. 

The Full Bench of a Presidency Court of 8rnall Causes cannot state a case for 
the opinion of the High Court on an application for a new trial made under 
Act XV of 1882, Section 37. 

[D., 20 M. 358 (359) = 7 M L.J. 140.] 

Case stated under Section 69 of Act XV of 1882 and Section 617 
of the Civil Procedure Code by the Judges of the Court of Small Causes, 
Madras, in Small Cause Suit No. 22581 of 1890 on their file. 

The Acting Advocate-General (Hon. Mr. Wedderburn) for plaintiffs. 
Mr. K. Brown , for defendants. 

JUDGMENT. 

The first question referred to us by the Full Bench of the Small 
Cause Court is whether a hearing of an application for a new trial by ft 
Full Bench under Section 37 of the Presidency Small Cause Act XV of 
1882 can be said to be the bearing of a suit within the meaning of 
Section 69 of the said Act so as to entitle the Court to state a case for the 
opinion of the High Court either on its own motion or at the requisition of 
either party. 

Section 69 of the Presidency Small Cause Act provides for a reference 
to the High Court in two cases (l) when two or more [180] Judges sit 


■ Referred Case No. 32 of 1891. 
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together in any suit and differ in their opinion as to any question of 
law or usage having the force of law, and (2) if any such question arises 
in any suit in whiob the subject-matter is over Rs. 500 in value and 
either party requires suoh reference. The concluding clause of the section 
provides for the oourse to be adopted by the Court in both of the above 
oases : it is to draw up a statement for the opinion of the High Court of 
the facts of the case, and either postpone judgment or deliver judgment 
contingent upon such opinion. 

It was urged by the learned Counsel for the defendant company that 
the words " in any suit ” were wide enough to include an application for 
a new trial under Section 37, and we were referred to the judgment of 
Sir Barnes Peacook in Ishan Chunder Singh v. Haran Sirdar (1) in which 
it was ruled that an application for a new trial under the Mofussil Small 
Cause Act XI of 1865 was a point in the proceedings previous to the hear¬ 
ing of a suit within the meaning of Section 1, Act X of 1867, and that the 
opinion of the High Court upon a question of law could be asked for upon 
such an application, per contra we were referred by the learned Advocate- 
General to the remarks of Sargeant, C.J., and Farran, J., in Ralli Brothers 
v. Goculbbai Mulchand (2). 

The language used in Section 1, Act X of 1867, appears to us clearly 
distinguishable from that used in Section 69, Act XV of 1882. Although 
an application for a new trial may undoubtedly be “a point in the proceed¬ 
ings previous to the hearing of a suit,” yet the words “ in any suit” in 
the later Act appear to pre-suppose that a suit is actually pending. If the 
application for anew trial is rejected, the suit is not revived, and it be¬ 
comes impossible to give effect to the direction in the last clause of 
Section 69, viz., to reserve judgment or give judgment contingent upon 
such opinion. We are fortified in this opinion by the fact that the High 
Court of Calcutta has taken a similar view in Nussenoanjee v. Pursutum 
Doss (3), in which it was held, following the principle laid down in Hail 
v. Joachim (4), that if in hearing an application for a new trial the Judges 
thought it advisable to take the opinion of the High Court, their proper 
course was to grant a new trial, so that the point could be properly 
[ 181 ] raised. In an application for a new trial no judgment could be 
given which would be a contingent judgment within the meaning of the 
Presidency Small Cause Act. We must answer the first question referred 
to us in the negative. We cannot, therefore, consider the other points 
referred. Coats in this Court to follow the result of the reference. 

Champion and Short —Attorneys for plaintiffs. 

Barclay, Morgan and Orr —Attorneys for defendants. 
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APPELLATE CIVIL. 

Before Mr. Justice Wilkinson and Mr. Justice Shephard. 

Kerala Varma ( Plaintiff ), Appellant v. Chadayan Kutti and others 
( Defendants ), Respondents .* [12th November, 1891.] 

Court Fees Aetr—Act VII of 1870, Section 10, Clause II. Section 12 , Clause II. 

The plaintiff sued four persons to recover, with arrears of rent, possession of 
three parcels of land and obtained a decree in the Court of a District Munsif. 

* Second Appeals No. 1252 of 1890 and 527 of 1891. 

(1) 11 W.R. 525. (2) 15 B. 376. (3) 11 C. 299. (4) 12 B.L.R. 34. 
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The suit was valued at Rs. 489-8-0- Defendant No. 4. who claimed to be entitled 
as jenrni to ono of the parcels, preferred an appeal. The District Judge held that 
the suit should have been valued at Rs. 1,164-8-0. and he made an order that 
additional Court Fees should be paid accordingly ; the order not having been 
complied with, be made an order “original suit rejected.” He subsequently 
referred the appeal for disposal to a Subordinate Judge, who accordingly passed a 
decree, allowing the appeal of defendant No. 4 with costs. On appeal against 
the above order and decree : 

Held , that the order of the District Judge was irregular and the appeal should 
be restored to the file of the Subordinate Judge to be disposed of according to 
law. 

SECOND Appeals against the order and decrees of J. P. Fiddian, 
Acting District Judgo of North Malabar, and of C. Gopalan Nayar, 
Subordinate Judge of North Malabar, in appeal suit No. 278 of 1889, 
being an appeal against the decree of S. Subramanva Ayyar, District 
Munsif of Cannanore, in original suit No. 278 of 1889. 

The plaintiff sued four defendants to recover, with arrears of rent, 
three parcels of land demised to the karnavan of defendants [182J 
Nos. 1 and 2. The District Munsif passed a decree for the plaintiff, 
against which defendant No. 4, who asserted a jenm right over part 
of the land in question, preferred an appeal. 

In that appeal the Acting District Judge of North Malabar, considering 
that the suit had bejn improperly valued, made an order on 14th March 
1890 as follows :— 

“ Plaiutiff will be called on to pay Rs. 56-10-0, balance payable on 
“ all three items, on or before the 7th June, or show cause ; or his suit will 
“ be dismissed.” 

Oq 7th July 1890 he made a further order as follows :—“ Respondent 
(plaintiff) appeared on 2nd July 1890, but failed to show cause. Original 
“ suit rejected.” 

On 26th July 1890 the Acting District Judge referred the appeal to 
the Subordinate Court for disposal. The Subordinate Judge considered 
the above orders to have been made under Court Fees Act—Act VII of 
1870,—Section 10, Clause II, and Section 12, Clause II, and said “ as the 
“original suit has been wholly rejected by the above order of the District 
“Judge, it seems to me that the fourth defendant’s appeal should be 
“ allowed with costs,” and decreed accordingly. 

The plaintiff preferred second appeal No. 1252 of 1890 against the 
order of the Acting District Judge and second appeal No. 527 of 1891 
against the decree of the Subordinate Judge. 

Sankara Nayar and Ryru Nambiar , for appellant. 

Mr. Gantz, for respondents. 

JUDGMENT. 

The order of the District Judge in dismissing the suit for failure of 
plaintiff to pay additional stamp duty demanded was irregular for the 
following among other grounds. In the first place he had do jurisdiction 
over the whole subject-matter of the suit, the appeal by fourth defendant 
relating to one item only. Secondly, the appeal had not been admitted 
when the order was passed, and therefore the matter was not before the 
Judge in such a shape that he had jurisdiction to make any order. The 
order of the Subordinate Judge reversing the decree so far as the fourth 
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defendant was oonoerned after the original suit had been already dismissed 
was dearly ultra vires. We set aside the decrees and orders both of the 
Distriot Judge and of the Subordinate Judge and direct the Subordinate 
Judge to replace the appeal on his tile and to dispose of it according to 
law. Costs to follow result. 


1891 

Nov. 12. 

Appel¬ 

late 

Civil. 


15 M. 183 = 2 M.L.J. 19. 

[183] APPELLATE CIVIL. 


18 M. 181. 


Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 


Narayana and others ( Defendants ), Appellants v. Pang a ( Plaintiff), 

Respondent .* [17th July and 27th October, 1891.] 

iJe/i</ious office, transfer of— Transferee not solely entitled ui succession to transferrer. ? 

In a suit against the mooktessors or trustees of a temple, the plaintiff sought a 
declaration of his right to perform the puja in the temple, and an injunction 
restraining the defendants from interfering with the exercise of such right. 

It appeared that the office of pujari was hereditary in the plaintiff’s family, 
that it had been held by the plaintiff's undivided uncle (deceased), that he 
transferred it in 1880 to the plaintiff’s father (deceased), in succession to whom 
the plaintiff now claimed it. The High Court called for a finding as to whether 
the plaintiff’s father was the sole heir next in succession to his transferrer, and it 
was found that he had three brothers : 

Held, that the transfer of the offioe to the plaintiff’s father was invalid, and 
the suit should be dismissed. 

[Appr., 19 M, 2n(2t4) = 4 M.L.J. 288; R. s 27 M. 192 (196) = 13 M.L.J. 341 ; 10 
Ind. Cas. 399 (400).] 

SECOND Appeal against the decree of S. Subbayyar, Subordinate 
Judge of South Canara, in appeal suit No. 380 of 1888, affirming the 
decree of M. Mundaopa Bangera, District Munsif of Karkal, in original 
suit No. 374 of 1887. 

The plaint alleged that the office of pujari in a certain temple was 
hereditary in the plaintiffs family, that the office was held by Baba 
Batta (deceased), that he, in 1880, transferred it to the father (deceased) of 
the plaintiff, who now sued the mooktessors of the temple for a declaration 
of his right to perform nuja, and for an injunction restraining them from 
interfering with the exercise of this right. 

The transfer to the plaintiff’s father was evindenced by a Muktiarnama 
filed as Exhibit A, whereby, as well as the office in question, certain other 
rights and some property was also assigned, and it was provided that the 
assignee should pay various creditors therein named. 

The Distriot Munsif passed a decree as prayed, which was affirmed 
on appeal by the Subordinate Judge. 

[184] The defendants preferred this second appeal. 

Ramachandra Rau Saheb and Pattabhirama Ayyar , for appellants 

Bhashyam Ayyangar and Narayana Rau, for respondent. 

JUDGMENT. 

It is argued that the finding that the plaintiff’s family had an heredi¬ 
tary right to the office ought not to be accepted, and our attention i 9 drawn 
to Exhibits I, II, F, III, IV, and V, and also to Exhibits O, VI to XVII. 
Nothing is urged to show that they have been misconstrued, or not duly 

* Second Appeal No. 686 of 1890. 

477 

4 




INDIAN DECISIONS, NEW SERIES 


15 Mad. 185 


[Yol. 


1891 considered by the Court below. Exhibit I only shows that the award A 

OCT. 27. was nob thought to favour the claim set up by the then plaintiff. Ibe 

- words in Exhibit II “ vou should act with consent, &c., ’ are not mconsis- 

APPEL- tent with the plaintiff’s case. They only imply that in the conduct of the 

LATE Duia, the son was to act subject to the direction and control of the mook- 

Ptvil tessors. As regards Exhibits F and III, the ground on which tne suit to 

_ ' which thev refer was dismissed was that there had been a prior partition. 
15 M. 183= Though the District Munsif dealing with the review petition remarks that 
2 M.L.J. 19. “ the office is dependent on the pleasure of the dharmakartas,” we cannot 

say that the Courts were wrong in not attaching weight to the remark in 
the face of the other evidence in the case. As to Exhibits IV, V, and 
N, the Subordinate Judge is not in error in saying that that the finding in 
Exhibit N was not set aside by the High Court. As to the security-bonds, 
we agree with the observation of the Subordinate Judge. On the whole 
we are satisfied that there are no grounds for questioning the finding as to 
the matter of hereditary right. 

The next question argued is that the office was not alienable, and 
that no effect ought to be given to Exhibit A. 

It has no doubt been established by a series of decisions that the 
sale of a religious office is illegal —Rajah Vurmah Valia v. Ravi Vurmah 
Kunhi Kutty{ l) and Kuppa v. Dorasami (2). But it is urged that the 
plaintiff’s father, the grantee under Exhibit A, was the nearest heir of 
Baba Bhatta, who is now dead, and that the transfer in his favour was 
in the nature of a relinquishment by way of anticipating his legal right. 
The District Munsif found that the plaintiff’s father was nearer in the 
line of descent than defandant No. 15, who was appointed by the mook- 
tessors. 

[185] On this point the Subordinate Judge recorded no opinion .though 
the Munsif’s finding was objected to. Before determining whether the 
instrument A is oris not valid, we shall ask the Subordinate Judge to bna 
whether at the date of Exhibit A the plaintiff’s father was the sole heir 
next in succession of Baba Bhatta. Finding is to be returned within six 
weeks from the date of receipt of this order, when seven days, after the 
posting of the finding in this Court, will be allowed for filing memorandum 

of objections. 

Fresh evidence may be taken by the Subordinate Judge by consent. 

The Subordinate Judge returned a finding to the effect that the 
plaintiff’s father bad three brothers. 

This second appeal having come on for final hearing, the Court 
delivered judgment as follows 

JUDGMENT.— (Final) 

We have already decided that the office in question is an hereditary 
one. The question now is whether the transfer of it by the last holder to 
the plaintiff’s father was a valid one. According to general principles, a 
religious office cannot, prima facie , be made the subject of alienation. Ihe 
succession to such an office is governed, in the first instance, by tbe 
will of the founder, and, in the absence of direct evidence on, tbac 
point, by usage of the particular institution from which the founder s wi 
may be inferred. A religious office appears to us to stand with reference 
to alienability on a different footing from private property. It was argued 

(2) 6 M. 76. 


(1) 1 M. 235. 
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at the last hearing on the authority of the case of Mancharam v. Pran• 
shankar (1) that the holder of a religious office may transfer it to 
one who is in the line of desoent, whether he be the next heir or a 
possible future heir, and that the plaintiff’s father was, in the present 
instance, the next heir. The finding, however, returned by the Subordi¬ 
nate Judge shows that he was not the sole next heir, because he had three 
brothers. ^ In Kuppa v. Dorasami (2) it is observed by the learned 
Judge, with reference to a contention that the alienee was of the 
same caste and sect as the alienor: “To bold so would tend to 
public mischief in inducing needy incumbents of hereditary religious 
offices, who desired to sell them to give a dishonest recognition to 
qualifications which, in fact, were not the qualifications demanded bv 
[186] the nature of the office.” Unless the alienee is the sole heir, the 
alienor might be under the temptation to make the office the subject of 
bargain and thereby defeat the intention of the founder. It was in this 
view that we called for a finding at the former hearing. We are not 
prepared to dissent from the dictum above quoted, and to hold that in the 
absence of special usage an alienation would be valid if made in favour 
of any person other than the sole immediate heir. 

It was then argued that in the case before us the brothers of the 
plaintiff’s father consented to the alienation in his favour, and that there 
is evidence to that effect on the record. 

On looking at the evidence of Lakshman Joishi, one of the brothers 
we find no distinct admission regarding the office. Moreover this point 
was not taken at the last hearing, nor we were asked to call for a finding 
as to the alleged consent. We cannot at this stage allow this point to be 
raised and order a new trial regarding it. Of course it is not intended 
that those who may have a claim by hereditary right, the legal heir, 
should be in anywise prejudiced by this judgment. We must reverse 
the decree of the Courts below and dismiss the suit. Under the circum¬ 
stances we direct each party to hear his own costs throughout. 


15 M. 186. 

APPELLATE CIVIL. 

Before Sir Arthur J. H, Collins , Kt., Chief Justice . and Mr. 

Justice Wilkinson. 


Muttakke and others ( Defendants Nos. 1 to 16 and 18 to 41), 
Appellants v. Thimmappa and others ( Plaintiffs ), Respondents .* 

[6th October and 18th November, 1891.] 

Aliyasantana Law-Specific Relief Act-Act I of 1 877. Section 42— Declaratoru relief — 
Limitation Act—Act XV of 1877, Schedule II, Articles, 127, 144, 

In a suit in which the plaintiffs sought declarations that they were members of 
an undivided Aliyasantana family with the defendants, that certain property 
belonged to the family, and that plaintiff No. 1, the senior member of the family 
[187] was entitled to have the lands registered in his name, the defendants 

denied the allegations in the plaint, and pleaded that the suit for declarations only 

was not maintainable, and that it was barred by limitation. It was found that 
the plaintiffs had separated themselves from the defendants, and had for more than 
twelve years beeD excluded to their own knowledge from the joint family property: 

* Appeal No. 131 of 1890. 

<1) 6 B. 298. 
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Held, that, if as alleged by the plaintiffs, plaintiff No. 1 tVthe 

eiamaD of the family, he was entitled to the possession and ™«8 • the 

family property, and a suit for a mere declaration of his r.ght would not 
Chandu v. Chatu Nambiar, 1 M. 381, distinguished. 

Per cur : “We are of opinion that Article 127 applies to this case and that the. 
plaintiffs, having separated themselves from the defendants, have foe more 
twelve years been to their own knowledge excluded from ths Pint famdy 
property, and that their suit to enforce a right to share therein is barred 
Mahahngav. Mariyamma, 12 M. 462, distinguished. 

[Appr., 7 C.W.N. 155 (157) ; R., 8 Ind. Cas. 512 = 21 M.L J. 21 (25) =0 M.L.T. 3.] 


Appeal agaiDsfc the decree of S. Subbayyar, Subordinate Judge of 

South CaDara, in original suit No. 41 of 1888. ... 

The plaintiffs claiming to be members of an undivided Aliyasantana 

family with the defendants, prayed for a declaration to this effect, and 
for declarations that certain property referred to id the plaint was their 
joint familv property, and that plaintiff No. 1 was the senior member of 
the family,' and as such entitled to have the revenue registry of the lands- 
changed into his name. The plaint further set out that Sanka Rai, who 
was the son of Akkamma, a member of the plaintiffs ’ branch of the 
family, had managed the property till his death in 1887 on behalf and 
by the consent of nlaintiff No. 1. The defendants denied the various 
allegations in the plaint, alleged that the plaintiffs had never been in 
possession of the property in question, and pleaded that the suit was not 
maintainable as being for declarations only, and because other persons- 
being interested in the claim should have been joined as plaintiffs, and 

also that it was barred by limitation. 

The Subordinate Judge framed the following issues 

(i) Are the plaintiffs and defendants members of an undivided 

Alivasantana family ? 

(ii) Are the plaint properties the joint family property of the 

s£bicl f&niily ? « 

(iii) Did Sanka Rai referred to in the plaint manage the plaint 

lands on behalf of and with the consent of the first 

plaintiff? , 

(iv) Were the properties Nos. 8,9, 10, 16 and 17 the self-acquisi¬ 
tion of the deceased Sanka Rai ? 

(v) Whether Sanka Rai was managing the plaint lands on 
[488] behalf of and with the consent of the first plaintiff as 
stated in paragraph 2 of the plaint ? And is the action barred 

bv limitation ? . . . t 

(vi) Is the suit unsustainable for want of the permission referred 

to in Section 30 of the Code of Civil Procedure in consequence 
of plaintiff’s omission to adopt the preliminary procedure 

prescribed by the said section ? 

(vii) Is the suit for a declaratory decree maintainable ? . 

The Subordinate Judge recorded findings on all these issues in favour 
of the plaintiffs. With reference to the first and second he cited Munw 
Chetti v. Timmaju Hensu (1) and Korapen Nayar v. Chenen Nayar \*)r 
with reference to the third he cited Nambiatan Nambudm v. Nambmtan 
Nambudri (3) and Mahalingci v. Mariyamma (4): as to the fifth he said 
“ have already stated that the management of Sanaka Rai must have been 
“ on behalf of the de jure ejaman, who is the eldest among the plaintiffs, anu 


(1) 1 M.H.C.R. 380. 
(3) 2 M.H.C.R. 110. 
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„ ^ ^ ie possession of the junior members is the possession of the ejamans, 

there is manifestly no bar by limitation,” and his judgment proceeded 

as follows :— 

„ " decision in Appasami Odayar v. Subramanya Odayar (l) is 

„ applicable to the case of Aliyasantana properties, it would appear that 
M kho omission of the plaintiffs' branch to take up the actual ejamanship 
it when it came to their turn about eighteen or twenty years ago ou the 
( death of Appa Rai would constitute laches; but I do not think that 
Clause 13 of Section 1 of the Limitation Act XIV of 1859 is applicable 
to Aliyasantana families ; for it refers to a suit for a share of family 
‘‘property not brought within twelve years from the date of the last 
“ participation of profits. The right of an Aliyasantana member is a 
(| right to maintenance in the family house and to the benefit enjoyment of 
44 the property so long as he remains there— Subbu Hegadi v. Tonga (2). 
t No share can be claimed in Aliyasantana properties as declared by the 
“ judgment in Munda Ghetti v. Timmaju Hensit (3) and therefore the 
i4 Clause 13 is inapplicable. The said clause was further held to be 
<4 inapplicable to a suit brought for division after twelve years— Subhaiyan 
‘‘ v. Sankara Subhaiyar (4). The same remark applies to Article 127 of 
the present Act and the corresponding article of the previous Act. 

“ A suit for ejamanship, if regarded as a suit relating to a right to 
‘ immoveable property, would be barred by the rule prescribed in Clause 
“ 12 of Section 1 of Act XIV of 1859, which prescribes twelve years from 
‘ the date of the cause of action. The cause of action to plaintiffs accrued 
when the defendants denied the plaintiffs’ membership of the family in 
‘ the Kudtala proceedings. 

“ The period of limitation prescribed by the present Act, Article 42, 
“and the previous Act, Article 143 is twelve years. The rulings under 
these sections con- [189] template cases of possession and dispossession, 
“ in which case it had been held that it was for the plaintiff to prove 
possession within twelve years. 

“ In cases falling under Article 144 it has been held that nothing 
“ but hostile possession in defendants for the period of twelve years 
“ accompanied by a denial of the plaintiffs’ rights made to plaintiffs’ know- 
“ ledge can constitute adverse possession— Sayad Nyamtulo v. Nana (5), 
“ Sarsuti v. Kunj Behari Lai (6), Karan Singh v. Bakar Ali Khan 
‘ (7), Dadoba v. Krishna (8) Chandmal v. Bachraj (9). In one case for 
‘thirty years there was admittedly no possession in plaintiff, and yet it 
was held insufficient bo create a bar— Nilo Ramchandra v. Govmd 
tt Ballal (10). In another case non-participation in profits was held 
insufficient to create exclusion. From 1863 to 1872 the plaintiff (a 
4t Government servant) did not participate— Dinkar Sadashiv v. Bhikaji 
(< Sadashiv (11). The decisions in Uansji Ghhiba v. Valabh Chhiba (12) and 
44 Kali Kishore Roy v. Dhununjoy Roy (13) show that mere lapse of any 
4j time would constitute no bar such as that contemplated by the Act of 
4< limitation. Maintenance at the family house which an Aliyasantana 
u man ©an claim cannot be refused except after demand Narayan Rao 
it Ramchandra Pant v. Ramabai (14) followed in Ramanamma v. 
Sambayya (15) which overruled a former decision in Abbakku v. Ammu 


(1) 12 M. 26. 

(4) 2 M. H. 0. R. 347. 

(7) 6 A. 1. 

(1C) 10 B. 24. 

(13) 3 0. 228. 


(2) 4 M. H. C. R. 196. 

(5) 13 B. 424. 

(8) 7 B. 34. 

(11) 11 B. 365. 

(14) 3 B. 415. 


(3) I M. H. C. R. 380. 

(6) 5 A. 345. 

(9) 7 B. 474. 

(12)7 B. 297. 

(15) 12 M. 347. 
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JUDGMENT. 

This is a suit by certain persons claiming to be members of an undivided 
Aliyasantana family for a declaration (i) that plaintiffs and defendants 
are members of an undivided family, (ii) that plaintiff No. 1 is the senior 
member of the family, and as such entitled to get thekudtala, or revenue 
registry of the lands transferred to his name. 

The defendants d9nied that the plaintiffs and defendants were 
members of an undivided Aliyasantana family, and that the property was 
joint family property, and asserted that for more than [190] a century the 
property had been in their exclusive possession, and that a declaratory suit 
would not lie. 

The Subordinate Judge held that a declaratory suit was maintainable, 
and that the suit was not barred by limitation. These two points have 
been fully argued before us, and we are of opinion that the decision of the 
Subordinate Judge cannot be maintained. 

The case on which the Subordinate Judge relied in support of his 
opinion that a declaratory suit would lie, Chandu v. Chathu Nambiar (3) is 
ciearly distinguishable from the present case. That was a suit by the 
karnavan of a Malabar tarwad, for a declaration that certain property was 
the common property of the tarwad, and that the plaintiff was entitled 
to transfer of the revenue registry of the land to his name. All that this 
Court decided was that, under the circumstances of the case, the plaintiff 
was entitled to a declaration that the property was the property of the 
tarwad, so that he might move the Revenue authorities to register his 
name. But the Collector would not have been bound to effect the transfer. 
He was no party to the suit, and, though, no doubt, he would respect the 
decree of the Court, he may have had reasons which would have justified 
him in refusing to comply with the application even when supported by 
the decree. Moreover in that case the status of the plaintiff as karnavan 
of the tarwad was not denied, the defendants relying on an alleged family 
custom that self-acquisitions of members did not on their death lapse to 
the tarwad. In this case the status of the plaintiffs a9 members of the 
family is denied. The plaintiffs have admittedly been for a long time 
living on their own “ anaytaha ” property apart from the defendants, woo 
had sole and undisturbed management and enjoyment of the plain 


* Shettali (1). Ejamansbip, which admittedly accrued in 1872 could 
‘ not be barred, because the defendants did not profess to hold adversely. 
‘If it is said that in 1859 hostile possession was asserted against 
‘ a member of the plaintiffs’ branch to the plaintiffs knowledge, a 
1 cause of action accrued, such cause of action was only a cause of action 
to claim a share, which having' been subsequently declared not allowable, 
‘ the plaintiffs cannot be found fault with. I find this issue also in 

‘ plaintiffs’ favour. . 

" Sixth Issue .—The objection under Section 30 of the Code of Civil 
' Procedure is untenable. The right claimed is not one that accrues to 
“ the whole of the members of the plaintiffs’ branch. 

“ Seventh Issue .—A declaratory suit is maintainable in such cases 
“ vide Tirumalatliammal v. Venkataramanaiyan (2). I find this last issue 

also in plaintiffs’ iavour.’’ 

Mr. D’Rozario and Narayana Rau, for appellants. 

Ramachandra Rau Saiieb and Fernandez , for respondents. 


(1) 4 M.H.C.R. 137. 


(2) 2 M.H.C.R. 378 (381). 

482 


(3) 1 M. 381. 





Y -] MUTTARKB V. THIMMAPPA 15 Mad. 192 

property. If, as is alleged by the plaintiffs, the plaintiff No. 1 is the de 
jure ejaman of the family, he is entitled to the possession and manage¬ 
ment of the family proprety, and a suit for mere declaration of his right 
will not lie. 

The fifth issue as originally framed ran thus: " Were plaintiffs in 
possession or management within twelve years, and is the suit barred by 
limitation ? Subsequently the plaintiffs put in a petition praying that 
the issue might be amended so as to show that the question at issue 
was “ when were the plaintiffs excluded from sharing the joint family 
property.” The amendment was f 199] opposed, but the Subordinate Judge 
amended the issue as follows: “ Whether Sanka Rai was managing the 
plaint lands on behalf of and with the consent of the plaintiff No. 1 and 
is the action barred by limitation. 1 ' He held that though Sanka Rai had 
■no express permission to manage on behalf of any of the plaintiffs, yet a 
permission must be presumed by law and relied upon Makalinga v, 
Mariyamma{ 1). The case is not in point, as it was nob questioned there 
that tho senior female was the de jure ejaman, and the only question was 
whether, according to the general Aliyasantana usage, the senior male 
excludes the senior member of the family when she is a female. In the 
circumstances of that case, it was, the Court held, rightly presumed 
that management was by the sufferance of the ejaman for the time 
being. We do not think that the learned Judges who decided that case 
intended to hold, as the Subordinate Judge appears to think, that no lapse 
of time can affect the rights of a person who claims to be the ejaman of 
an Aliyasantana family. 

With reference to Article 127 of the second schedule of the Limitation 
Act, the Subordinate Judge appears to hold that it is not applicable to 
the present suit, because no definite share can be claimed in Aliyasantana 
properties. No doubt it was decided in Munda Chetti v. Timmaju 
Hensu( 2) that the Aliyasantana law does not allow compulsory division, 
but this is not a suit for a share, nor does Article 127 refer to such a suit. 
What the plaintiffs really seek by the present suit is to enforce their right 
to share in joint family property. Assuming for the sake of argument 
that the property is joint family property, the defendants' pleader con¬ 
tends that the plaintiffs have been excluded therefrom for a century. It 
appears to us that the only conclusion which can be come to upon the 
evidence is that the plaintiffs’ branch long ago severed their connection 
with the defendants’ branch. They have for the last fifty or sixty years 
lived apart on the property acquired by their paternal ancestors. There 
is no reliable evidence to show that they have, within the memory of the 
present generation, had any community of property with the defendants’ 
branch. The evidence of the plaintiffs’ witnesses as to visits paid to 
Pavur Gutta, cultivation work carried on there, and joint performance of 
ceremonies is vague, contradictory and unsatisfactory. 

[192] We are nob prepared to assent to the proposition laid before us 
by Mr. Ramachandra Rau Saheb that a member or a branch of an 
Aliyasantana family is, after complete separation from the parent branch 
for any number of years, entitled on demand to participate in the original 
property of the family. To entitle a person or a branch to retain their 
rights the connection with the family must be kept up, either by exercise 
of the right to share in the joint family property by joining in the sacra, by 
intermarriage or otherwise. In the present case the whole evidence points 

(1) 12 M, 462. ( 2 ) x m.O.H.R. 380. 
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to separation or exclusion, or both. The right of the three branches into- 
which Akkamma’s family has become divided was admittedly denied so long 
back as 1859, and though the plaintiffs’ branch purchased the rights of the 
excluded branch in the same year, they have never taken any steps to 
enforce the right. It is, however, argued that the right of the plaintiffs’ 
branch has never been actually denied, and that in an Aliyasantana family 
the possession of one member being the possession of all, it must be held 
that the defendants had possession on behalf of the plaintiffs, and that 
such possession bas never become adverse. It has been held by the Privy 
Council that Article 144 of the Limitation Act only applies where there 
is no other article which specially provides for the case. But even if 
Article 144 did apply to this case, we should hold that the possession of 
the defendants had long since become adverse to the plaintiffs, as it is 
evident that the defendants have held the land on their own behalf and 
not on behalf of the plaintiffs. But we are of opinion that Article 127 
applies to this case and that the plaintiffs having separated themselves 
from the defendants have, for more than twelve years, been to their own 
knowledge excluded from the joint family property and that their suit to 
enforce a right to share therein is barred. 

, We reverse the decree of the Subordinate Judge and dismiss the 
plaintiffs’ suit with costs throughout. 


15 M. 193 (F.B.) 

[193] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice, Mr. Justice 
' Muttusami Ayyar, and Mr. Justice Shephard. 

• Reference by the Board of Revenue under Section 46 
’ ' 1 of the Indian Stamp Act, 1879.* 

[13th October, 1891.] 

I » • 

Stamp Act—Act I of 1879, Section 3, schedule I , Article 13- Bond—Attestation. 

A company agreed to pay £220,000 in five instalments fcr the cost of con¬ 
structing a railway, on the terms, among ethers, that debentures on the rail¬ 
way should be handed over to the company on each payment being made, aod 
that in the event of the other party failing to perform his liabilities as to the 
construction of the railway, the company should be entitled to sell the deben¬ 
tures, and also to recover damages and also to discontinue payments of the- 
above instalments. It was also provided that the company should be at liberty 
to retain £40.000 as compensation for risk, expenses, &c. The agreement was 
sealed with the seal of the company in the presence of two Directors and the 
Secretary: 

Held, that the instrument was liable to stamp duty as a bond for £220,000' 
under Act I of 1879. 

[R., 11 Bern. L.R. 386 (388).] 

Case referred by the Board of Revenue under Section 46 of the Indian 
Stamp Act, 1879. 

The case was stated by the Board of Revenue as follows :— 

“ The Debenture Company bind themselves to pay £220,000 minus 
“ £4,0,000. It is doubtful whether the stamp should be calculated on the 
“ £220,000 as previously decided by the Board or on the net amount only 
“ or oh ^vhat and under what article of Schedule I, if not under Article 13 


* Referred Case No. 15 of 1891. 
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44 8-9 a bond ; and the Board would be glad of the decision of the High 
Court on this point.” 

The dooument in question was an agreement, dated the 20th Decem¬ 
ber 1889 and made between Richard Woolley of the one part and the 
Union Debenture Company thereinafter called the Debenture Company of 
the other part. It recited an indenture, dated 26th February 1886, and 
made between the Secretary of State for India of the one part and the 
Nilgiri Railway Company of the other part, whereby it was agreed among 
•other things that the Railway Company should construct a railway 
on land to be provided by the Secretary of State and pay to the credit 
of the Government of Madras Rs. 25.00,000 as therein provided. It 
{194] further recited an agreement made between the Nilgiri Railway 
Company of the one part and Richard Woolley of the other part, whereby 
it was among other things agreed that Richard Woolley should upon 
receiving possession from the Railway Company of the land required for 
the Railway, construct the same and that the Railway Company should 
create and issue debentures to the amount of £220,000 to bear interest 
and be secured as therein provided, and that the said debentures should be 
issued to Richard Woolley, and that the Railway Company should pay 
the sum of Rs. 25,00,000 to Richard Woolley, or as he should direct- in 
the manner provided for in the agreement of 26th February 1886, and 
that Richard Woolley should subscribe or procure substantial subscrip¬ 
tions for the whole share capital of Rs. 25,00,000 of the company., The 
document proceeded a9 follows :— 

“ And whereas the said Richard Woolley has applied to the Debenture 
Company to supply him with funds for the purpose of making all requisite 
payments in respect of the subscription to the shares of the Railway 
Company and in respect of the other obligations incident to the said recited 
agreement which the company have agreed to do to the extent in the 
instalments subject to the deductions and otherwise in the manner 
hereinafter appearing upon the terms of the said Richard Woolley selling 
and making over to the Debenture Company in manner hereinafter appear¬ 
ing the whole of the said debentures for two hundred and twenty thousand 
pounds so to be issued to him as aforesaid and such fully paid up shares 
of the Railway Company as hereinafter mentioned and upon the other 
terms and conditions hereinafter appearing. Now it is hereby agreed as 
follows that is to say :— 

1. The Debenture Company shall pay and provide for the purposes of 
this agreement the sum of two hundred and twenty thousand pounds in 
the instalments and at the dates following that is to say :— 

£25,000 on or before the 21st day of December 1889. 

£40,000 on or before the 31st day of March 1890. 

£50,000 on or before the 31st day of October 1890. 

£50,000 on or before the 31st day of March 1891. 

£55,000 on or before the 31st day of October 1891. 

Provided always that the first second third and fifth of the said 
instalments shall be subject to the deductions hereinafter particularly 
mentioned. 

2. Upon and simultaneously with the making by the Debenture 
Company of the aforesaid payments the said Richard Woolley shall cause 
to be handed to the Company for their own absolute use and benefit the 
whole of the debentures so issued to him as aforesaid in equivalent 
amounts and by the like instalments that is to say - 
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£25,000 such debentures on or before the 21st day of December 1889. 

£40,000 such debentures on or before the 31st day of March 1890. 

£50,000 such debentures on or before the 31st day of October 1890. 

£50,000 such debentures on or before the 31st day of March 1891. 

£55,000 such debentures on or before the 31st dav of October 1891. 

[195] 3. For the purposes of these presents the whole of the said 
debentures shall forthwith or so soon as the same are issued be delivered 
by the Railway Company with the concurrence of the said Richard 
Woolley to the branch at Madras of the Agra Bank Limited for trans¬ 
mission by such Bank to its Head Office in the City of London to be held 
by the said Bank as stakeholder for the purposes hereinafter mentioned. 

(Clause 4 prescribed the mode in which the payments were to be 
made by the Debenture Company, and provided that on each payment 
being made an equivalent amount of debentures was to be delivered to the 
Company. Clause 5 contained provisions as to the form of the debentures 
and the mortgage securing the same. In Clause 6 the instrument dealt 
with the accrual and payment of interest on the debentures.] 

7. The sums paid by the Debenture Company to the said Richard 
Woolley shall be duly applied by him first in payment of all moneys 
payable by him or by the subscribers procured by him in respect of the 
said shares in the Railway Company and subject thereto in fulfilling the 
other obligations under these presents and his said agreement with the 
Railway Company. 

8. In addition to the said debentures and as further consideration 
for the payments so to be made by the Debenture Company as aforesaid 
the said Richard Woolley shall so soon as the shares in the Railway 
Company shall have been fully paid up make over and transfer 
to the Debenture Company or as they shall direct. Three thousand such 
fully paid-up shares of Rupees one hundred each such shares shall unless 
the Debenture Company aDd the said Richard Woolley shall otherwise 
agree be those numbered 8 to 3007 inclusive. 

[Clause 9 provided for the contingency of a public issue of the 
debentures under the agreement with the Railway Company. 

9(a). The said Richard Woolley shall finish and equip the said rail¬ 
way in accordance with his said agreement with the Railway Company 
within the time limited by the said indenture of the twenty-sixth February, 
one thousand eight hundred and eighty-six, or such further time (if any) 
as may be allowed by the Secretary of State and shall otherwise perform 
and fulfil the obligations and liabilities undertaken by him in his said 
agreement with the Railway Company and shall use his best endeavours 
to procure the said railway to be duly started and worked and the said 
debentures of the company and the shares thereof to be thereby rendered 
valid and marketable securities and property. 

10. In case the said Richard Woolley shall fail to perform and fulfil 
the obligations and liabilities mentioned in the last preceding clause the 
Debenture Company shall forthwith thereafter give notice to the said Rich¬ 
ard Woolley specifying the breach or breaches of which it complains and if 
the same shall be capable of remedy requiring the said Richard Woolley to 
remedy the same and if the said Richard Woolley fails within the space of 
three months after the receipt by the said Richard Woolley of such notice 
to remedy the same or if such breach shall be irremediable then immedi¬ 
ately upon giving such notice the Debenture Company shall be entitled to 
damages against him which shall be estimated on the footing that but for 
such failure the debentures which have then been handed over by the said 
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Bank to the Debenture Company would have been worth ninety-five per¬ 
cent. of the full nominal value thereof and on the further footing that the 
aotual value of the said debentures after such failure is the prioe which the 
Debenture Company is able to obtain for them by selling and disposing 
of them by public auction after due publicity shall have been given 
bv advertisement and otherwise of such intended sale within three 
[196] calendar months or if the Debenture Company is unable within 
such period to sell or dispose of the said debentures at all or at any rea¬ 
sonable price then that the value of the debentures so unsold is either the 
highest price offered for them and declined or if no price whatever has been 
offered then nothing but if in case such breach shall be capable of remedy 
the said Richard Woolley shall within the space of three months after the 
receipt of the beforemeutionei notice remedy the breach or breaches 
complained of in such notice then the damages to which the Debenture 
Company shall be entitled against him 9ball be ascertained by referring 
the question to arbitration in pursuance of clause sixteen hereinafter 
contained. Provided always that tho Debenture Company shall before it 
shall sell or dispose of th9 Debentures in the events mentioned in the first 
part of this clause offer the same debentures for sale to the said Richard 
Woolley at ninty-five per cent, of the nominal value thereof and the said 
Richard Woolley shall he at liberty within two months after tbe same 
shall have been so offered to purchase the same debentures in which event 
the purchase money therefor shall be payable by two equal half-yearly 
instalments with interest at the rate of five per cent, per annum on the 
instalment or instalments for the time being remaining unpaid calculated 
from the date on which tbe said debentures shall have been so offered to 
the said Richard Woolley up to the data of payment of such instalment or 
instalments respectively the first of such instalments to become due and 
payable three months after the date on which the said Richard Woolley 
shall elect to purchase the said debentures or at such earlier date or dates 
as the said Richard Woolley shall elect. Provided always that in case of 
default as aforesaid and any damages being thereby occasioned to the 
Debenture Company the said Richard Woolley shall upon payment of such 
damages together with the reasonable costs of the Debenture Company be 
entitled to receive from the Debenture Company the whole of the said 
debentures. 

11. In case the said Richard Woolley shall after receiving possession 
of the necessary land or a substantial part thereof make any unreasonable 
delay in the commencement of the said railway and works or after having 
commenced the same shall fail to prosecute the same with due deligence to 
the satisfaction of the Secretary of State or shall otherwise fail in some 
material respect to fulfil the obligations and liabilities unde!taken by him in 
his said agreement with the Railway Company or in these presents in such 
manner as to prejudice the security intended to be hereby given to tbe 
Debenture Company then and in such case the Debenture Company shall 
forthwith thereafter give notice to the said Richard Woolley specifying the 
obligations and liabilities which he has so failed to perform and of which it 
complains and if the same shall still be capable of performance requiring the 
said Richard Woolley to perform the same and if the said Richard Woolley 
fails within the space of three months after tbe receipt of such notice to do 
ao or if any such obligation or liability shall no longer be capable of perform¬ 
ance the Debenture Company may by notice to the said Richard Woolley 
eleofc to discontinue the payment of the remaining instalments to be paid 
and provided by the Debenture Company and shall thereupon be freed from 
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all obligation and liability to pay or provide the same such discontinuance 

shall not affect the right of the Debenture Company to any debentures 

already handed to them nor their right to have the said three thousand 

shares fully paid up and transferred to them or as they shall direct ncr their 

right to damages for breach of this agreement. Provided nevertheless that 

in the event of anv such default as aforesaid on the cart of the said Richard 

• • 

Woolley the Debenture Company shall not be bound to make any further 
payment of the moneys payable by it hereunder notwithstanding that the 
due date for the [197] payment of the same may have arrived unless and 
until the saidRichard Woolley shall within the time herein before limited have 
madegood such default to their reasonable satisfaction. Provided always 
that in case the Debenture Company shall on any such alleged default elect 
to discontinue payment as aforesaid the remainder of the said two hundred 
and twenty thousand pounds debentures not then already handed over to 
the Debenture Company by the said Agra Bank shall thenceforth be held 
by the said Bank as a security for the payment of the amounts due or to 
become due from the said Richard Woolley or other the holders of the 
said shares to be subscribed for as hereinbefore provided to the Railway 
Company upon and in respect of the said shares and for the purpose of 
raising such amounts the said Richard Woolley or the said Bank at his 
request may sell or mortgage the said debentures or any of them and the 
Bank so acting at the request of the said Richard Woolley shall not be 
bound to enquire whether any such alleged default has actually occurred 
or whether the Debenture Company shall have elected to discontinue pay¬ 
ments as aforesaid and subject thereto the same shall be held by the said 
Bank as a security to the Debenture Company for any damages or other 
claims against the said Richard Woolley under these presents or other¬ 
wise and the Debenture Company shall for enforcing such damages or 
other claims against the remainder of the said debentures have subject as 
aforesaid all the powers and remedies of mortgagees by deed and may at 
any time give good receipts for such debentures to the said Bank. 

12. Notwithstanding anything hereinbefore contained the Debenture 
Company shall be entitled to deduct and retain out of the first three and 
the fifth instalments of money so to be paid and provided by them as 
aforesaid the following sums as compensation for expenses risk commission 
stamp duties payable in India (if any) and in England upon the said 
Debentures and in England only upon the said Debenture mortgage also 
all legal expenses of the said Debenture Company in England and in India 
and otherwise in respect of the transaction aforesaid that is to say— 

(1) From the first instalment of twenty-five thousand pounds pay¬ 
able on or before the twenty-first day of December next of the sum of four 
thousand pounds leaving twenty-one thousand pounds only to be actually 
paid and provided together with one half of the cost of stamping in India 
the Debenture mortgage not exceeding five hundred pounds. 

(2) From the second instalment of forty thousand pounds payable on 
or before the thirty-first day of March one thousand eight hundred and 
ninety the sum of eight thousand pounds leaving thirty-two thousand 
pounds only to be actually paid and provided. 

(3) From the third instalment of fifty thousand pounds payable on or 
before the thirty-first day of October one thousand eight hundred and 
ninety the sum of eight thousand pounds leaving forty-two thousand 
pounds only to be actually paid and provided. 

(4) From the fifth instalment of fifty-five thousand pounds payable 
on the thirty-first October one thousand eight hundred and ninety-one 
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the sum of twenty thousand pounds leaving only thirty five thousand 
pounds to bo actually paid and provided. Provided always and it is here¬ 
by agreed and declared that for the purpose of ascertaining the amount 
of Debentures to be handed over to the Debenture Company and the 
moneys to be paid on account of the said shares in the Railway Company 
and for all other the purposes of these presents the said four respective 
instalments shall notwithstanding the respective deductions aforesaid be 
deemed to have been paid and provided bv the Debenture Company in 
full. 

[198] 13. In case of any default by the Debenture Company to pay 
tbe moneys aforesaid by the instalments and on the dates aforesaid the 
contractor or bis agent or attorney in England may give the Debenturo 
Company notice by prepaid letter addressed to it at its registered office 
for the time being requiring the Debenture Company to pay tbe moneys 
then due and payable hereunder within one month from the date of the 
receipt of such notice and unless the said moneys shall be paid to the 
said Agra Bank within the time prescribed by such notice. The Agra 
Bank shall thereupon hand over to the said Richard Woolley or as he shall 
direct the whole of the said Debentures then remaining in tbe custody of 
the said Bank and his receipt shall absolutely exonerate the said Bank 
from any liability to account therefor and the Debenture Company shall 
thereupon cease to have any interest in or claim against tbe said Deben¬ 
tures or the said three thousand fully paid-up shares but nothing in this 
clause contained shall be deemed to affect or prejudice the rights of the 
said Richard Woolley against the Debenture Company for damages in 
respect of any such default. 

[The remaining clauses of the instrument provided for the reference 
of disputes to arbitration, &c., &c.] 

In witness whereof the said Richard Woolley has hereunto set his 
hand and the Debenture Company has caused its common seal to be 
hereunto affixed the day and year first above written. 

The common seal of the UnioD Debenture Company Limited was 
affixed hereto in tbe presence of 


(Signed) 

(Signed) 

(Signed) 


Directors. 

Secretary. 


Signed by the abovenamed Richard ) /cr . , x _ __ 

Woolley in the presence of ! (S, g Ded) Hichaku Woolley. 

The Government Pleader (Mr. Poiveli), for the Board of Revenue. 


> 9 


1891 

Oct. 13 . 

Full 

Bench. 

15 M. 193 
(F.B.). 


JUDGMENT. 

We are of opinion that the instrument must be stamped as a bond 
-for the payment of £220,000. 
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Appel¬ 

Before Mr. Justice Parker and Mr. Justice Shephard. 


late 

Civil. 

Rajaram and others (Plaintiffs Nos . 1 2, 4 and 5), Appellants v. 

15 M. 199. 

NARASINGA (Defendant), Respondent. ' 

[14th and 17th December, 1891.] 



Landlord and tenant-Construction of lease—Word of inheritance. 

A fixed permanent ijara patba confers nn rights on che heirs of the demises. 

[R., 11 C L J. 401 (403) = 5 Ind. Gas. 500 ; 8 O.C. 61 (63) ; D., 21 M. 503 (505); L.B.R. 

(1896—1900) 330.] 

APPEAL against the decree of P. Narayanasami Ayyar, Subordinate 
Judge of Salem, in original suit No. 6 of 1888. 

Suit for a declaration of the plaintiffs’ title as ijaradars of the village 
of Cbinnamoltur attached to the mitta of Chinnaveppampattu and for 
possession of the village with mesne profits. 

The plaintiffs claimed under the following document which was filed 
as Exhibit K ;— 

“ Confirmed permanent ijara (lease! patta granted by Jeyaram Lala 
“ and Latcbma Bhoy, Zamindars of Ambarpeta mitta, in favour of 
“ Dowlatram Lala, son of Latchmana Doss, Monyagar, residing in Valayam- 
“ pattu. 

“ Particulars of rent fixed per year, according to the permanent beriz 
“ for the village of Chinnamottur attached to Ambarpeta mitta given to 
“ you, are— 

“Rs. 590-3-1. 

“We have given permanent lease having confirmed the permanent 
“ muchalka you have executed for the sum of rupees five hundred and 
“ ninety, annas three and pie one, you should pay the money in the 
“ mitta treasury according to the kistbandies fixed in each year within 
“ the 30th and obtain receipts. No remission will be given if there should 
“ be any loss by excess or want of rain or by the acts of the ruling power 
“or by God. You should act in accordance with Bittajegaru s 
“ Aramavisbe and Paramayishe Damasha (list showing the proportion 
“of provisions supplied gratis). Besides this, fishery, fruit trees and 
“ [200] wood trees, &c., belong to you only. To this effect we have 
“ executed and given this confirmed permanent ijara (lease) patta.” 

Fasli 1266, (Signed) Jeyaram Lala. 

10th Margali of the ( „ ) Jeyaram Lala with the consent of 

year Nala , 22 nd Latcbma Bhoy.” 

December 1856. 

It was admitted that the village bad been the property of Vasudeva 
and Hari Lala, who in 1848 leased it to Jeyaram Lala, the defendant s 
brother-in-law, and Dowlatram Lala, the brother and father of the first 
and second plaintiffs respectively. The plaint set out, with reference to 

the above instrument, as follows:— 

“ Afterwards, the said Vasudeva Lala and Hari Lala having died, 
“ the said village of Chinnamottur was in fasli 1266, on 10th Margali of 
“ the year Nala, 22nd December 1856, permanently leased out after them 

• Appeal No. 7 of 1891. 
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, by fc be lake mifcfcadars Jeyaram Lala, younger brother of fche said Vasu- 
, ° QVa Lala - and Lakshmi Bhoy, wife of the said Vasudeva Lala, solely 
, Dowlatram Lala, on condition of paying the ciraar peisbcush 
, amounting to Rg. 590-13-1 per year, and, accordingly, he, and after him, 
4 bis undivided brothers and family members, the first plaintiff and Ram 
, Lala, the father of plaintiffs 3, 4 and 5, had been enjoying it uninter¬ 
ruptedly until the end of 1876.” 

It was further alleged that in 1877 Jeyaram Lala (since deceased) 
denied the plaintiffs’ title, ousted them unlawfully and sold the village bo 
his brother-in-law, the defendant. 

Plaintiffs Nos. 1, 2, 4 and 5 preferred this appeal. 

Mr. Norton and Parthasarathi. Ayyangar , for appellants. 

Ramasami Mudaliar, for respondents. 


1891 

Bho. 17. 

Appbl- 

LATE 

Civil. 

IS U. 199. 


JUDGMENT. 

Shephard, J. :—Two questions are raised by this appeal. It is 
contended, on the plaintiffs’ behalf, that the Subordinate Judge was wrong 
in his finding of fact with reference to the instrument on which the 
plaintiffs found their claim ; and on the defendant’s side it is urged that 
by that instrument the plaintiffs claiming as the heirs of the original 
grantee, who died in 3 867, acquired no title. On fche question of fact;, I 
am unable to agree with the decision of the Subordinate Judge, for, in my 
opinion, there is abundant evidence to prove the execution of the instrument 
(Exhibit K) ; but, in fche view I take, it is unnecessary to discuss fche 
evidence, because fche construction which I think must be put on fche 
instrument is fatal to the plaintiffs’ claim. 

[201] The instrument is described as a fixed permanent ijara patta, 
and it provides for a rent to be paid according to fche permanent beriz. 
There are no special words to show that it was to operate beyond the life¬ 
time of fche grantee, Dowlatram. The words translated “ fixed, permanent" 
seem to be nearly equivalent to fche words isfcemrari mokurari common in 
instruments, which come before fche High Court of Bengal. Dealing with 
a casein which fche instrument under discussion contained this expression, 
fche Judicial Committee observed that they thought it to be established 
that “ fche words isfcemrari mokurari in a patta do not pgr se convey an 
estate of inheritance." and they proceeded to hold that, in that particular 
case, fche intention to create a perpetual grant had not been sufficiently 
indicated {Tidshi Pershad Singh v. Ramnarain Singh ) (l). No distinction 
in favour of the plaintiffs can be pointed out between fche instrument 
before fche Privy Council and that which we have to construe. On the 
contrary, in the former, there was a clause, which, at least, showed that 
the grantor intended to bind his heirs. In Gopayyan v. Balaji (2) cited 
for fche defendant, fche same view was taken in this Court. There is 
nothing in fche circumstances since fche death of Dowlatram to favour fche 
contention of the plaintiff. In my judgment, the plaintiffs have failed to 
prove their title and fche appeal must be dismissed. I agree that each 
party should bear his own costs. 

PARKER, J.—The Subordinate Judge has found that fche lease-deed 
(Exhibit K) has not been satisfactorily proved. The learned counsel has, 

I think, shown to demonstration that this finding cannot be supported! 

Not only does Exhibit Q prove that a document, identical in terms with 

Exhibit K, mu9t have been filed in 1859 in fche proceedings before fche 
Tahsildar, which ended in the decision Exhibit P), but Exhibits G and R 

(1) 12 C. 117. (2) 8econd Appeal No. 607 of 1874, unreported. 
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dated the day after the execution of Exhibit K, also support the document. 
The genuineness of Exhibit G is not impugned, and it shows that the 
orignial permanent ijarawas granted in 1848 fcr Rs. 650 to Jeyaram Lala 
and Dowlatram Lala by the deceased Vasudeva Lala and Hari Lala, the 
Zemindars of the mittah. Exhibit S is a copy of G, which copy was also 
filed in 1859. 

Exhibit H is a takid addressed by Dowlatram to the karnam Alagiri 
Ayyar in fasli 1268, and Exhibit J four days later shows [202] that 
Jeyaram Lala resigned his share in the lease in favour of Dowlatram and 
informed the village officers accordingly. Exhibit 0 shows clearly that 
Exhibit K must have been produced in 1859. 

Dowlatram Lala died in 1867. After his death, we find suits were 
brought against his brothers (Exhibits A and B), alleging a fresh agree¬ 
ment in April 1868 for a permanent lease at a permanent beriz of 
Rs. 590-15-7 (being an increase of 12 annas and 6 pie3 on the rate fixed in 
Exhibit K). Exhibit VIII is the answer to the plaint B, and Exhibit VI, 
the judgment, and Exhibit CC, the appeal judgment. The permanency of 
the lease was not disputed. 

Exhibits C, D, BB, XI and XII show subsequent litigation 
between the same parties and their representatives. These documents go 
to show afresh permanent lease in 1867, the year of Dowlatram Lala’s 
death. 

The plaintiffs, in contending for the hereditary character of the lease, 
rely on the words “ Kavam Saswata ” in Exhibit K. I agree with 
Mr. Justice Shephard that it is not easy to distinguish these words from 
istemrari mokurari, which the Privy Council has held do not per se 
convey an hereditary estate unless used in conjunction with words denoting 
from “ generation to generation ” (naslan bad na9lan) or ‘ with sons ’ 
(ba farzandan) Tulshi Pershad Singh v. Ramnarain Singh (1). In this 
case, however, the conduct of the parties, not less than the language of 
the instrument, raises a presumption that the lease was not intended to 
be hereditary. There was one ijara to Jeyaram Lala and Dowlatram 
Lala in 1848 at a beriz of Rs. 650, a second in 1856 to Dowlatram Lala 
alone for Rs. 590-3-1 (Exhibit K), and a third in 1867 for Rs. 590-15-7 to 
Rajaram Lala and Rama Lala. On these grounds, I am of opinion that 
the appeal must fail and should be dismissed. As a false defence was 
set up, I would direct that each party bear bis own costs in the appeal. 


15 M. 203 = 2 M.L. J. 1. 

[203] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


ARUNACHELLAM (Petitioner and Purchaser ), Appellant v. 
ARUNACHELLAM and OTHERS ( Counter-Petitioners and Defendants 
Nos. 8 and 10, and Sureties Nos. 1 to 9), Respondents * 

[16th 17th and 29th September, 1891.] 

Civil procedure Code, Sections 211, 253, 318, 610 —Construction of order giving effect to 
judgment of Privy Council—Mesne profits—Cost of management—Interest—Sureties 
for execution of decree. 

Land was put up for sale and purchased in execution of a decree. The sale 
was confirmed, and the purchaser was put into possession. On app eal against 

• Appeal against Order No. 20 of 1889, 

(1) 12 C. 117. 
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the order confirming the salo, the High Court held that the sale had been vitiated 
by certain irregularities and set it aside The purchaser preferred an appeal to 
the Privy Council against the judgmont of the High Court. While the appeal 
was pending, he was compelled to deliver up possession of the land, but security 
was furnished under an order of the Court by persons not being parties to the 
suit for its redelivery to him. and for the payment of mesne profits, in the event 
of his appeal being successful. Meanwhile, the land in question was placed in 
oharge of a receiver on the motion of other persons holding decrees against the 
judgment-debtors. On appeal the Privy Council reversed the order of the High 
Court. The purchaser was acoordiDgly replaced in possession of the land ; and 
he applied for execution in respect of the mesne profits against the respondents 
in the Privy Council and the sureties. The Court of First Instance dismissed 
the application as against the sureties and limited the applicant’s claim against 
the others to the net income of the land, less the cost of management by the 
receiver, and allowed him no interest : 

Held, (l) the order must be taken to have been made under Civil Procedure 
Code, Section 610 and an appeal lay therefrom. 

(2) although the appeals to the High Court and the Privy Council related 
to the order confirming tbc sale and not to that by which possession was awarded, 
and the order in Council did not direct payment of mesne profits, yet such pay¬ 
ment was wit-hin its purview as being a benefit by wav of restitution fairly and 
reasonably consequential upon it. Rodger v. The Coniptoir D'Esconivte de Paris 
(L.R., 3 P.C., 465) followed. 

(3) the application was rightly dismissed against the sureties. 

(4) the charges involved by the appointment of the receiver should not 
have been allowed against the petitioner, since they were not necessary in the 
ordinary course of prudent management. 

[204] (5) interest at 6 per cent, should have been allowed to the petitioner on 
the mesne profits for each year from the end of the year to the date of payment, 

[R , 25 B. 409 (413) ; 23 C. 212 (2151 ; 31 M. 330 (332)-3 M.L.T. 317 ; 2 Bom L.R. 
203 (205) ; 109 P.R. 1906=1 P.L.R. 1907-3 

Appeal against the order of S. Gopalachariar, Subordinate Judge of 
Madura (East), made on execution-petition No. 72 of 1888, in original 
suit No. 44 of 1879. 

In original suit No. 44 of 1879, on the file of the Subordinate Court 
of Madura (East), the plaintiff therein obtained a money decree in execu¬ 
tion of which certain land was attached and brought to sale as the pro¬ 
perty of defendants Nos. 8 and 9, of whom the latter was the father of 
defendant No. 10. 

The present petitioner was the purchaser at the Court sale, who had 
paid into Court Rs. 20.500 as the purchase money ; the first and second 
respondents to his petition were the eighth and tenth defendants above 
referred to, the remaining respondents were persons who had given 
security for the delivery of the land in question, together with mesne profits 
thereon to the purchaser under the circumstances mentioned below. The 
purchaser had already obtained possession of the property ; by his present 
petition be sought to recover Rs. 25,782-15-10 for the mesne profits 
accrued on the land during the period (from 26tb February 1885 to 30th 
June 1888), while he was out of possession, by attaching the sale-proceeds 
which remained in Court and also the property which was the security 
furnished by respondents Nos. 3—11 as above. 

The petitioner’s purchase took place on 28th July 1882 ; and he 
obtained possession in the first instance on 15th October 1882; but, on 
16th October 1883, the High Court made an order setting aside the sale 
to him. On 3rd December 1883, he applied for leave to appeal against 
this order to Her Majesty in Council and also made an application under 
Civil Procedure Code, Section 608 [i) that he should be permitted to 
remain in possession, the 'purchase money paid into Court being treated 
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as security for the mesne profits. Pending the disposal of these appli¬ 
cations, viz., on 26th February 1885, respondents Nos. 1 and 2 were placed 
iu possession, but, on 13th April 1885, the High Court admitted the petition¬ 
er’s appeal to Her Majesty in Council, and, with reference to his other 
application, ordered that respondents Nos. 1 and 2 (by their guardians) 
should furnish security for the payment of the mesne profits and the 
re-delivery of the land in case that appeal should be successful. In 
pursuance of the last-mentioned order, after a prolonged inquiry, a surety 
bond was executed in Feb-[205]ruary 1886, charging the property to 
which the second part of the present petition related. In the interval, 
viz., in October 1885 the land, which had been sold to the petitioner, was 
placed in the possession of a receiver appointed by the Court on the 
motion of other persons who held decrees against respondents Nos. 1 
and 2. 

The Privy Council delivered judgment in the above appeal in favour 
of the petitioner and the order in Council upon this judgment was received 
on 14th August 1888, in pursuance of which he was put into possession 
on 25th August 1888. 

To the present petition various objections were raised, upon which 
and upon the petition the following questions arose for determination, 
which were summarized by the Subordinate Judge, in paragraph 25 of 
his order (referred to in the judgment of the High Court) as follows :— 

(1) “ Whether the application is not sustainable against defendant 
“ No. 8. 


4 ( 

4 I 


4 I 


4 I 


(2) “ Whether the tenth defendant’s interest also passed by the sale 
or not, and, if not, should any and what share be excluded on his 
account ? 

(3) “ What is the amount of net income due to the petitioner for each 
of the faslis in question? 

(4) ’* Whether the sureties can be proceeded against by this appli¬ 
cation. 


(5) “ To what extent and for what amount are the several sureties or 
’ their properties liable ? 

(6) “ Whether the deposit money should be first proceeded against by 
“ petitioner or other properties of the minors exhausted, before the sureties 
“ properties are pursued.” 

The Subordinate Judge held as to the first and second questions 
that the contentions of resDondents Nos. 1 and 2 were clearly unsus¬ 
tainable. On the 3rd question, he held that the total sum payable, in 
respect of the net income for the four faslis 1294—1297, was Rs. 17,965. 
In arriving at this sum, he allowed to the petitioner no interest, observing 
that there was no provision for such allowance in the decree and refer¬ 
ring to Hurro Doorga Choiudhrani v. Makarani Surut Soondari Debi (1). 
but he did allow 7 to respondents Nos. 1 and 2 the full collection charges 
incurred during the receiver’s management. As to the remaining ques¬ 
tions, [206] he pointed out that, ia his view, the security had not been 
given for the performance of any order in Council, but merely for the 
payment of mesne profits during the period of the defendant’s possession 
before such order was made, and held that respondents Nos. 3—11 could 
not be made liable in the present proceedings, their obligation being an 
independent one and not comprised in the decree and not coming within 
the purview of Civil Procedure Code, Section 253. 


(1) 9 I.A, l. 
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The petitioner preferred this appeal on the following grounds : — 1891 

is wrong in holding that the appellant Sep. 29. 

4t oaQn ot obtain restitution by proceeding against the sureties in execution - 

proceedings, but must resort to a regular suit against them. Appel- 

ii . The Subordinate Judge overlooked the definition of mesne profits LATE 

M * n disallowing interest on the amount of net income of each fasli on the Civil 

ground that interest is not allowed on such amounts in the decree. _ 

4( (3) “ In ascertaining the amount of mesne profits, the Subordinate 19 M. 208 = 

tt Judge is wrong in deducting from the income the salary of, and the 2 M.L.J. l. 
charges incidental to the appointment of a receiver. 

(4) “ The Subordinate Judge ought to have awarded the actual amount 
“ of mesne profit for fasli 1297, though it was in excess of the probable 
“ amount estimated by the appellant.” 

Respondent No. 1 preferred a memorandum of objections on the 
following ground, inter alia that “ the purchaser is not entitled to recover 
‘ mesne profits in execution proceedings. His remedy, if any, is by 
“ regular suit.” 

Bashyam Ayyangar , for appellant. 

Subramanya Ayyar, Krishnasami Ayyar , Seshagiri Ayyar , and 
Sundara Ayyar , for respondents. 

JUDGMENT. 


This is an appeal from an order made by the Subordinate Judge of 
Madura with reference to the order of Her Majesty in Council, dated the 
29th June 1888. The appellant is the purchaser at the Court sale held in 
execution of the decree in original suit No. 44 of 1879 on the file of the 
Subordinate Court and respondents Nos. 1 and 2 are the eighth and tenth 
minor defendants in that suit. The properties, which the appellant pur¬ 
chased, were put up to sale as belonging to the first respondent and to the 
ninth defendant, the father of the second respondent, [207] and knocked 
down to the appellant, as the highest bidder, on 28th July 1882. An ap¬ 
plication was afterwards made, on behalf of the respondents, under Section 
311 of the Code of Civil Procedure, to set aside the sale on account of 
certain irregularities, but the Subordinate Judge disallowed their objec¬ 
tion. He then passed an order confirming the sale under Section 312, 
granted a certificate to the appellant under Section 316, and placed him 
in possession of the properties purchased under Section 318 on the 15th 
October 1882. Prom the order confirming the sale, respondents Nos. 1 and 
2 appealed to the High Court under Section 588, and, on the 16bh October 
1883, the High Court considered that the sale was irregular and reversing 
the order of the Subordinate Judge, made under Section 312, set aside 
the sale. The representatives of the first and second respondents applied to 
beput back in possession, and, od the 26th February 1885, the Subordinate 



Judge replaced the properties sold in their possession. Meanwhile, the appel¬ 
lant applied for leave to appeal to the Privy Council, and, on the 13th April 
1885, the High Court admitted his appeal and ordered that respondents 
Nos. 1 and 2, by their guardians, should furnish security for redelivery 
without waste of the properties sold to the appellant and for mesne profits 
if its order, setting aside the sale, should be reversed by the Privy Council. 
Pursuant to that order, security was furnished for Rs. 10,000 and 
R8. 5,000 on 2nd November 1885 and 20th February 1886. Meanwhile, 
several creditors, who had obtained decrees against respondents Nos. 1 
and 2, attached the villages, which were put up to sale in July 1882, and, 
on their application, the Subordinate Judge appointed a receiver. From 
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October 1885 the receiver held the villages on behalf of the decree-holders, 
and the collections, which he remitted to the Subordinate Court 
time to time, were applied in satisfaction of their decrees. On the 27th 
June 1888, the Judicial Committee heard the appeal from the order of 
the High Court, and held that that order should be reversed, that 
the order of the Subordinate Judge should be affirmed, and that the 
respondents should pay the appellant’s costs throughout. 

On the 29th June 1888, Her Majesty in Council passed an order in 
accordance with the judgment of the Judicial Committee, and, on the 
14th August 1888, the High Court transmitted that order to the Subordi¬ 
nate Court for execution. The appellant then applied to be put back 
in possession of the villages purchased by [208] him on the ground 
that he was entitled to restitution and the Subordinate Judge restored 
possession to him on the 25th August 1888. The appellant then claimed 
mesne profits from the 26th February 1885, when respondents Nos. 1 and 
2 were put back in possession with reference to the order of the High Court 
to the end of Fasli 1297 or 30th June 1888. He sought to recover them in 
execution proceedings not only from respondents Nos. 1 and 2 by attach¬ 
ment of the sale amount deposited in Court, but also from their sureties 
by attachment of properties offered as security. The respondents resisted 
the application and the several questions raised by them for decision are 
set forth by the Subordinate Judge in paragraph 25 of his order. The 
Subordinate Judge held that the appellant was entitled to recover mesne 
profits from respondents Nos. 1 and 2 by application for restitution an 
found that the amount payable for such mesne profits was Rs. 17,965. 
But be was of opinion that the appellant was not entitled to proceed 
against the sureties, respondents Nos. 3 to 11, summarily or by way o 
execution and that his remedy against them was by a regular suit. Accord¬ 
ingly, he permitted execution against respondents Nos. 1 and 2 for t e 
amount mentioned above, and dismissed the appellant’s application soofar 
as it related to enforcement of liability of the sureties, respondents Nos. 
to 11. In the view which the Subordinate Judge took of the case, as 
against the sureties, he did nob consider it necessary to determine 0 
fifth and sixth questions mentioned in paragraph 25 as arising upon 
their contention. To this order, both the appellant and responden s 
Nos. 1 and 2 object and six questions are argued before us, two for the 
latter and four for the former, the other questions not being pressed 


upon us. 

It is urged for respondents Nos. 1 and 2 that no appeal lies from t e 
order made by the Subordinate Judge. The order in question, was ma e 
in enforcement of the order of Her Majesty in Council and it can on y 
be made under Section 610 of the Code of Civil Procedure, which renders 
the rules applicable to execution of original decrees also applicable o 
enforcement of that order. Any party aggrieved by an order made in 
execution of a decree of the Subordinate Judge is entitled to appeal, an 
the objection is, therefore, one which cannot be supported. 

The next contention is that the Subordinate Judge has misconstrue 
the order of Her Majesty in Council, tbat it did not [209] direct paymen 
of mesne profits, and that such payment was nob within its purview. _ 
is also urged that the Subordinate Judge placed the appellant in possession 
under Section 318 and that there was no appeal to the Privy Council 
from the order made uuder that section. The formal order of Her Majesty 
in Council declares that the appeal was allowed, that the order of the HigQ 
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Court was reverged, and that the order of the Suhordmafe Judge was con¬ 
firmed, and directs the several Courts and all parties concerned to conlorm 
to it. The true construction is not simply that the relief awarded in terms 
by the order restored should be continued to the appellant from the date of 
it, but also that every benefit fairly and reasonably consequential upon it 
should likewise he continued to h'm. That was the construe* ion pur. by the 
Judicial Committee upon a similar order in Bodqer v. The Ccvipfoir 
D'Escovipte de Paris (1). It, is true that the order, whic h the High Court 
set asice on appeal, and which the Privy Council restored, was the one 
made by the Subord nate Judge, confirming the sale to the appellant 
under Section 314 ard that it said nothing further than that the sale was 
confirmed. But Sections 316 and 318 which are peremptory directed 
what relief or bent fit should he conferred upon him when an order 
cor firming the sale was made; and the former oiderod the issue of a 
certificate as a title-deed aDd the latter, the delivery of the property 
purchased. The three Sect ; ons 314, 316, and 318 are, when rtad together, 
related to each other, the fiist as declaring that the purchaser has a valid 
title, the second as directing that siatutorv evidence of such title be fur¬ 
nished io him, and the third as giving effect to ihe sale hy transfer of 
possession without the intervention of a rt gular suit. The declaration, 
therefore, that the order of the Subordinate Judge is restored includes a 
direction necessary to continue to the appellant the consequential benefit 
which the ajpelknt bad seemed under Section 318 when the High Court 
80 t aside the order of the Subordinate Judge. This is also ai parent from 
the respondent's acti< n wl en the High Court set aside the sale under 
Section 314, and he claimed under that order to dispossess the appellant 
who had been placed in possession under S< dion 318, and to he put back 
in possession though there had been no appeal to rho High Court from 
the order made under that section. We are of [210] opinion that a 
benefit by way of resolution is clearly within the puivtew cf the direc tion 
embodied in Her Majesty’s order in Council. It does not appear that 
this objection was taken when the High Court, transmitted Her Majesty’s 
order for execution to the Suboidmaie Court. 

No other objection contained in the memorandum of objections is 
pressed and we dismiss it with cos's. 

Passing on to the objections taken by the appellant, the firet and the 
main contention is that the Subordinate Judge erred in holding i hat the 
sureties could not be proceeded against except by a regular suit in respect 
of mesne profits to which he is entiiled hy way of r< siiiution. The sure¬ 
ties being no parties to the order marie hy H< r Majesty in Council, their 
liability could only be enforced on general prir cirles by a regular suit, in 
the absence of a special statutory dir- ction on the subject. This is con¬ 
ceded, but our attention is drawn to Section 253 of the Code of Civil 
Procedure and to the words in Section 610, “ in the manner and accord- 
it g to the rules applicable to the execution of its original decrees,” and it 
is argued that Section 253 ought to be read as patfc of Section '610. It 
might be bo if there was no special provision incons'stent with such con¬ 
tention in Section 610as amended by Act VII of 1888, Section 58. That 
section provid* s that in so far as the order awards costa to i he respondent, 
it may be executed against a surety therefor to the extent to which he hni 
rendered himself liable, in the same manner as it mav be executed against 
the appellant.” On comparing it with Sert ; on 253, it is apparent that 
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the words, “ in so far as the order awards costs to tbe respondent” are 
substituted for the words in Section 253, " the decree may be executed.” 
The intention it suggests is to make the rule contained in Section 253 part of 
Section 610 only so far as the order of Privy Council awards costs to the 
respondent. On the view that the rule embodied in Section 253 was intend¬ 
ed to be included by the words, “ according to the rules applicable to the 
execution of its original decrees” there is no necessity for the amendment; 
nor is it sensible. It is suggested that we may treat it as surplusage or 
as introduced by way of illustration, but we cannot accede to this 
suggestion without departing from the recognised rules of interpretation. 
There is reason to think that the amendment was made with reference 
to a conflict of opinion on the subject between the different High 
[211] Courts. In Bans Bahadur Singh v. M.ugkla Begam (1) which was 
decided in January 1880, the question whether the general words in 
Section 610 “ according to the rules apolicable to execution of its original 
decrees ” include the rule contained in Section 253, was considered by the 
Full Bench of the Allahabad High Court. The majority of the Court held 
that it did, but two of the learned Judges dissented from that opinion. In 
that case there were two references and one of them related to a surety-bond 
which secured the costs of the Privy Council, whilst the other covered the 
whole decree appealed against including the decretal amount and the costs. 
The learned Chief Justice, who delivered the judgment of the majority 
of the Court, observed that the legal question was the same in both 
and must be answered in the same way. The answer was that all the rules 
applicable to execution of original decrees including Section 253 were made 
part of Section 610, the ground of decision being that sureties were intended to 
be placed on the same footing with defendants, and that there was no reason 
why a distinction should be made between persons who became sureties in 
the Original Court before decree and those who became such in the appel¬ 
late Court before the appellate decree. The dissenting Judges, however, 
held that the liability of a surety rested on his bond and not on the decree, 
and that Section 253, which introduced a rule of substantive law among 
the rules of procedure, was limited to the class of sureties mentioned there¬ 
in, and could not be extended to sureties wbo became such when an appeal 
was preferred to the Privy Council, and that the general words in section 
610, “ rules applicable to execution of original decrees,” referred only to 
rules of procedure and did not include a rule of substantive law embodied 
in Section 253. In Radha Pershad Singh v. Phuljuri Koer (2), the same 
question was considered by a Divisional Bench of tbe High Court at 
Calcutta with reference to an apolication for execution against a surety in 
respect of costs awarded by the Privy Council, and the learned Judges, 
who decided that case, concurred in the opinion of the dissenting Judges in 
the Allahabad case. The effect of similar words used in Section 583 was 
considered by Divisional Benches of the High Courts at Bombay and at 
Madras in Venkava Naik v. Baslingapa (3) and Thirumalai v. Ramayyarii) 
and tbe Judges who decided those cases agreed [212] with the majority 
of the Allahabad High Court. Ail these decisions had been passed except 
Thirumalai v. Ramayyar (4) before the amendment was introduced, aod, 
though Section 610 was amended, Section 583 was not similarly amended. 
The amendment was apnarently made with reference to the conflict of 
opinion between the High Courts at Allahabad and Calcutta, and the 

insertion of the words, “ in so far as the order awards costs,” to the 

_ 

(1) 2 A. 604. (2) 12 G. 402, (404). (3) 12 B. 411. (4) 13 M. 1. 
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respondent becomes significant when it is remembered that the majority 
of theJndges of the High Court at Allahabad held that the whole order, 
whether it related to costs or the decretal amount, might he enforced 
against the surety in execution. It is clear, therefore, that the amend¬ 
ment contemplated a distinction between the order as to costs and the 
other orders and declared that the surety might be proceeded against in 
respect of the former impWmg thereby that but for the amendment, 
section 253 should not be treated as incorporated with Seotion 610 bv the 
general words, according to the rules applicable to the execution of 
original decrees. Having regard to the circumstances in which the 
amendment was made and to the principles on which the use of a 
special phrase may be held to evidence no special intention on the part of 
the Legislature as laid down in Hough v. Windus (1), we are of oninion 
that the order of the Subordinate Judge is right so far as it refused the 
appellant’s application to proceed against the sureties in execution in 
respect of their liability for mesne profits. 


The second question argued in support of this appeal relates to 
interest claimed on mesne profits from the end of the fasli on which thev 
became due to the date of payment. The expression “mesne profits ” 
is explained in Section 211 as including interest on such profits and toe 
respondents Nos. 1 and 2 are ordered to pay mesne profits to the appel¬ 
lant, on the ground that such payment is consequential on the order 
of the Privy Council. Again, whenever money paid on account of a 
decree since reversed on appeal is ordered to be refunded the refund 
is ordinarily directed to be made with interest. Jaswant Sinqh v Div 
Singh (2), Ram Sahai v. The Bank of Bengal (3), and Rodger w The 
Compton UEscompU de Paris (i). The case of Hurra Doorgi Chowdhrani 
v. [2i3] Maharani Surut Soondan Debi (5) on which the Subordinate Judge 
relies is not in point, the ground of decision being that interest was 
disallowed by the decree and that in execution the Court is not at liberty 
to amend it. Nor is Ghaku Modan Isana v. Dullabh Dioarka f"6) in point 
for it is only an authority for the proposition that the cases contemplated 
in Section 211 form an exception to the common law rule about interest 
and it was decided with reference to Section 196, Act VIII of 1859 which 
did not define mesne profits as including interest. We think that interest 
at 6 per cent, per annum should be awarded on the mesne profits for each 

fash from the end of that fash to the date of payment and that the order 
of the Subordinate Judge should be varied accordingly. 


The third objection argued relates to the order of the Subordina 
Judge so far as it debits against the appellant the salary of the receiv, 
and his establishment. Toe receiver was appointed certainly not for tl 
appeUant s benefit, or at his request, but at the instance of the first ar 
second respondents creditors and for their benefit. The Subordinate Jud, 
considered that, under Section 211, the defendants should not be charg 
with anything more than what they had actually received. But for f 
intervention of the first and second respondents, judgment-creditors i 
clear that the appointment of a receiver would have been unnecessary ar 
it.does not apoear just that the appellant, who was dispossessed bv 
respondents Nos. 1 and 2, should bear a charge consequent on thefr 

and not shown to be necessary in the ordinary course of prude 


(1) L. R. 12Q.B.D. 228. 
(4) L.R. 3 P. 0. 465. 


(2) 7 A- 432. 
(5) 9 I.A. 1. 


(3) 8 A. 262. 

(6) 9 B. H C.R, 7, 
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management. This objection must, we think, also be allowed and the order 
appealed against amended. 

The only other objection taken on appeal relates to the d : fference 
between the average income for Fasli 1297 ai d the amount cla-med hy the 
appellant. The Subordinate Judge disallowed the difference, because it 
was in excess of the amount actually claimed by ihe ajpellant. We 
must take the agreement on which the Subordinate Judge acted to have 
been made subject io the rule that no more than what the appellant 
himself claimed was to be awarded to him. We disallow this objection. 

The order of the Subordinate Judge will be amended to the [214} 
extent indicated above and confirmed in other respects. Costs will he paid 
proportionately by appellant and first aid second re^por dents, but the 
other respondents are entitled to their costs, as many sets as there are 
separate pleaders. 


15 M. 214 = 2 M L.J. 127 = 1 Weir 617. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins , Kt. y Chief Justice, and 

Mr. Justice Parker. 

Thiagaraya and OTHERS ( Petitioners ) v. Krishnasami 
{Complainant).* i3rJ, 4 h and 9cb February, 1892.] 

Penal Code, Section 499, exception X — Defamation—Privilege —“Mala tides”— Privilege 
exceeded. 

Tbe complainant, a Brahman, who had been put ou^ofcasle. was re-admiited 
by tbe executive commiitee ol tbe «a-iie after pi rforming expiatory ceremonies. 
This re-aoinifSiou was not approved ol by the accused, who formed a faction of 
the caste ; aurt they, afitr bn mt. real of six months, distributed in tbe bazaar to 
all classes ol ihe public piiuieu papers in which the complainant w«s described 
as a “dosbi” or sinner, which signified that he was a person unfit to be associated 
wnh. The accused weie charged wi'b ibe c fience of defamation. They pleaded 
privilege, and it was admitted chat they had acted wi'hou malice: 

Uela, that the accuse I had uotaciel m good faith and that the publication 
was not under tbe circumstances privileged ai d promoted by Penal Code, Section 
4y9, excep tou X, and tuat the accused were acc rdmgly guilty of defamation. 

[R., 19 B. 703 (706} ; 33 M. 67 = 3 Ind. Cas. 955=19 M L J. 714 (718) = 6 M.L.T. 290.J 

Petition under Sections 435 and 439 of the Code of Criminal 
Proceduie, playing the High Court to revise the procet dings of Sultan 
Mouidc-eu Saneb, a Piesidenoy Magistrate, Black Towo, Madras, in 
Calendar case N 9 . 16872 of 1891. 

The facts ol the case, as stated by the Magistrate, are as follow:— 

“ Oue Akiltnday>a, a Smana Teiugu Branman of t he Valvanad sect, 
** went to England with his wife and two minor children daughter and 
“ son aged live and two years respectively. Having stayed there for 
“ sometime, he re.urued to India with his family. He and his wife vrere r 
“ oi cuuise, expelled from caste under the [215] shastra-i lor having com¬ 
muted the siu of crossing the sea. So were the poor chi dren, who 
“ were taken by their paieuts to England. It was announced by the com- 
44 muniiy to which the family belonged that those who associated with the 
" membors thereof would be guilty of Pathitha Sumsunga Doshum, *. e., 
" tbe siu ol associating with the fallen or outcaste. 


Criminal Revision Case No. 600 of 1891. 
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41 „ ., Davalk Venkatartshnayya is the brother of the wife of the afore- 

4 . Akdaydayya. It is said that this mao lived with the faroiiv affcor 

i lfca return from England for a year and a half and performed the cunnia- 

^thanum (marriage ceremony) of his niece Akilandavva’s daughter and 

4| upinayanam of his nephew Akilandayya’s son. He was under the 

o circumstances, as the accused would have it, guilty of Pathitha Samsur- 
gam. 

41 Ifc is contended by the accused that under the shastras no penance 
„ °5 at 7 Purificatory ceremony (prayaschithum) could exonerate him from ‘ 
the sin, and that death alone was his prayaschithum. 

« The aforesaid Divalla Venkatakrishnayya. however, submitted a 
j, Petition (see Exhibit No. 1) to the second and third accused begging of 
u . thecQ fco consider his case and re-admit him into caste. The matter lay 
if i n ahevance. In the meantime he submitted another petition to one 
„ phivakulu Krishnayya, the elected president of the executive committee 
i( ( 80Q Exhibit B) praying for re-a Imission. Upon this, a meeting was duly 
t , convened in the mittam and the members proceeded to fc«ke action in 
M fche matter of the petition. It was decided that Davalla Venkatakrish- 
it n *yva should he admib’ei intocas^e on his performing certain expiatory 
„ ceremonies. This being donn ; Diva'la Venkatakrishnayya was duly 
„ admitted into caste. There were now two factions in the community 
tt —one adhering fco the views of the committee declaring Davalla 
u Venkitakrishnayya eligible for re-admission, and the other dissenting 
„ kora them. The prosecutor belongs to the former faction and the accu¬ 
sed to the latter. 

tt ‘’Tne accused, indignant at the decision of the prosecutor's faction, 
t - gave publicity fco this Telugu han 1-bill marked as Exhibit A, the subjeefc- 
t( matter of the present charge. In this publication they say the Drosecufcor 
and others are the associates of Davalla Venkatakrishnayya and there¬ 
fore guilty of Pathitha Samsurgnm. They publicly declare them to be 
u doshis or Samsurga doshis. This and the latter part of the publication 
* t are what the prosecutor [216] complains to be defamatory. Six hundred 
‘‘copiesof A were struck off and promiscuously distributed to all classes 
of people. 

“ The accused admit the publication. The first accused is the pro¬ 
prietor of the priuting press at which the hand-bill was printed and 
‘issued. The rest are the signatories.” 

The Acting Advocate General (Hon Mr. Wedderburn), for petitioners. 

Tne Crown Prosecutor (Mr W. Grant), for complainant. 

JUDGMENT. 


Collins, C.J.—The accused were convicted of the offence of defama¬ 
tion under Section 500 of the Indian Penal Code, and the quostion I have 
to decide is whether the evidence is sufficient to support the conviction 
or whether the accused can claim the benefit of any of the exceptions to 
the section. Tne accused are Brahmans, and the complainant is also of 
that caste. It appears that one Akilinnayya, a Smart t Telu«u Brahman 

by d )ing so, committed a 
paste offence. He was, therefore, expellei from caste unler the shastras 
for having committed the sin of crossing the sea. The brother-in-law of 
Akilandayya associated with Akilandiyva, and apnarenfcly thereby com¬ 
mitted an offence against enste. H., however, pefcifci oned and submitted 
his case fco Chivakalu Krishnayya, the ele3tHd president of the executive 
committee, and, at a meeting in February 1891 duly convened, it was 
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resolved that Da valla Yenkatakrishnayya should be re-admitted into caste 
after performing certain expiatory ceremonies. The present accused, 
however, objected to this, and in August 1891 they published a statement 
setting forth the facts of the case, the grievous results that must follow 
if Brahmans associated in any way with persons outcasted, and naming 
the complainant as one of the “ sinners” who associated with Davalla 
Venkatakrishnavya. A number of copies of the paper containing this 
statement was distributed to the public by one of the accused in the 
bazaar. The evidence satisfies me that the word “ doshi ” or sinner 
signifies a person unfit to be associated with, and is therefore prima facie 
clearly defamatory. 

Tne Acting Advocate-General for the accused contends that the accus¬ 
ed are protected by the tentn exception to Section 499 of the Indian Penal 
Code. “ It is not defamation to convey a caution, in good faith, to 
“ one person against another, provided that such caution be intended for 
“the good of the person to whom it is conveyed, or of some person in 
“ whom that person is [217] interested, or for the public good.” The 
Crown Prosecutor, however, points out that, although Davalla Venkata- 
krishnayya was re-admitted to caste in February 1891, the statement, 
complained of was made in August 1891, and that the defamatory matter, 
being published and scattered broadcast amongst the people generally,, 
it was not done in good faith, and that the accused being admittedly, 
only a faction of the Brahmans, had no right to act in the way they, 
did. To bring this case within exception X of Section 499 of the Indian, 
Penal Code, it must be proved that the accused intended in good faith 
to convey a caution to one person against anothor, that such caution was, 
intended for the good of the person to whom it was conveyed, or of some 
person in whom that person was interested, or for the public good, and 
that the caution should be conveyed by the proper means. The defamatory 
statement was in this case distributed indiscriminately. It cannot be said 
that it was necessary to caution every pariah who received a copy of tbe 
statement against associating with certain Brahmans, or to inform all, 
Madras that the complainant was a doshi. It must also be borne 
in mind that Davalla Venkatakrishnayya bad been re-admitted into 
caste by at least a portion of the Brahman community, and it would, 
be intolerable to allow a few dissentients to circulate defamatory 
statements about a person, because they believed that in a caste 
dispute a wrong conclusion was arrived at. I believe that there was 
an utter absence of good faith in the proceedings the accused chose to 
take; that the manner in which the publication was made was unnecessary 
and in excess of the purpose for which the privilege was allowed, and there¬ 
fore not protected. In The Queen v. Sankara (l), the guru of N published » 

notice declaring N to be an outcaste and sent by post a registered post-card 
of similar purport to N. It was held by TURNER, C.J., and MUTTUSAMl 
Ayyar, J., that the mode of publication adopted by the defendant, 
sending the notice on a post-card, vitiated the privilege and indicated a 
conscious disregard of the complainant’s legal right, and that, therefore, legal 
malice had been made out and the defendant was guilty of defamation. 
See also Williamson v. Freer (2) and Somerville v. Hawkins (3). It is not 
suggested that the publication was for the public good. As I find that the 
accused did not act in good faith, none of the other [218] exceptions to 
Section 499 of the Indian Penal Code can protect them. _. 


(1)6 M.391. 


(2) L.R, 9 C.P. 393. 
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I hold, therefore, that the conviction was right, and I would dismiss 1892 
the petition. Feb> s 

Parker, J, I am of opinion that the circulation of the warning to — - 
members of the caste would certainly be privileged, and here it is admitted Appel- 
that there was no malice. The evidence, however, shows that six hundred LATE 
copies of Exhibit A were struck off and promiscuously distributed to all CRIMINAL. 

classes of people in the bazaar. Such a mode of publication would destroy - 

the privilege, since the communication would be made to persons who had 15 M - 214 = 
no corresponding interest in it, and the mode and extent of the publication 2 M.L.J. 12 ? 
would be more injurious to the complainant than necessary. =1 Weir617. 

It is then urged by the Acting Advocate-General that all castes are 
interested that the Brahmans who frequent the temple should not be conta¬ 
minated, but, on reading Exhibit A carefully, I do not find it alleged that 
others than Brahmans were unable to eat the food offered, because some 
of those to whom chits had been granted were “sinners.” The Magistrate 
finds that the question only affects the Brahman class of the Hindu com¬ 
munity, and is not one in which the general public is interested. That 
finding on revision must be accepted. 

For these reasons, I agree that we should not interfere with the con¬ 
viction, and dismiss the petition. 

Ranganadham, Attorney for petitioners. 


15 M. 219. 

[219] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr, Justice Wilkinson, 


Raman ( Plaintiff), Appellant v. Chandan and others ( Defendants ), 

Respondents * 1.23rd November, 1891.] 

Revenue Recovery Act-Act II of 1864 | Madras j. Section 59— Abkan notification refer - 
ring to that A c t—Sate to recover sum due from an Abkari renter—Limitation for 
suits to recover land so sol . J 


The right of selling toddy at certain places was put up to auction by the 
Collector under a notification which required that payments should be made at 
fixed periods and that the purchaser should take out licenses as therein provid¬ 
ed, failing which the shops concerned might be resold and any loss accruing 
to Government recovered under the Revenue Recovery Act, Madras. The 
plaintiff bid at the auction and his bid was accepted. He sought to withdraw 
from the comract, but the sale to him was confirmed, and ou hiB failure to make 
the payments above referred to the rights purchased by him were resold at a 
lower price, and his house was attached and sold as under the Revenue Recovery 
Act to realise tbe loss occasioned to Government by the resale. In a suit in 

1888, to recover the house from the defendaut who had purchased it and been 
placod in possession in June 1886. 


Held, (11 that the suit was not barred as having been 
months after the date of the sale; 

(2) that the sale was ultra vires ; 


brought more than 


six 


<3) that the plaintiff having brought his suit within the twelve 
of limitation was entitled to recover. 


years’ period 


£D„ 26M. 638 (639).] 


SECOND appeal agamst the decree of J. P. Fiddian, Acting District 
Judge of North Malabar, ip appeal suit No. 246 of 3890, r eversing the 

• Second Appeal No. 280 of 1891. 
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decree of S. Subramanya Ayyar, District Munsif of Cannanore, in original 
suit No. 165 of 1888. 

Suit to recover possession of a house. 

In March 1885 the plaintiff made a bid for the right of selling toddy 
at certain place-? in Cinnanore for the following twelve months, and his 
bid was accepted ; the Collector’s notification un ier which the auction 
was held contained, among others, the following provisions:— 

As soon as the result of the auc r .ioois dedared, the deoosits made 
bv the unsuccessful bidders will be returned to them. The [220] persons 
who-e bids are accepted shall at once deposit a further sum of R-«. 15 for 
each shop oi her fclun the first shop knocke 1 down to them; and shall within 
ten days from the date on which the accep’ance of their bids is notified to 
them, deposit such further sum as. w.th the original deposit of Rs. 15 per 
shon, will make up an amount equal in etch cise to tw > raoa hs’ rent. 
They shall also taks out liceoses on the conditions hereinafter set forth, 
fading which the shops may be resol 1 at their risk or be otherwise disposed 
of, and any lo-?s accruing to G >verament thereby shall be recoverable 
from them under (Madras) Act II of 1864.” 

The plaintiff subsequently sought to withdraw from the sale but the 
sale to him was confirmed. He did not make the ptyments required by 
the above notification ; and the sale to him having been on that account 
cancelled, a fresh auction was held, at which the right in question was 
purcnase 1 for a smaller sun. In .Tun? 1886 the house now in question 
was attached and sold by the Colle ?tor as under the Revenue R-*covery 
Act, 1864, to reilise the difference between the amount of the plaintiff’s 
bid and the price paid by the second purchaser, and defendant No. 3 
purchased it. 

The District Muosif passed a decree as praved. On appeal the 
Dis‘rict Judge reversed the decree on tin ground that the suit was brought 
after the exuiry of the six months period prascribe! by the Revenue 
Recovery Act, 1864. for suits to s *t aside a sale for arrears of revenue. 

The plaintiff preferred this second appeal. 

The Acting Advocate-General (Hon. Mr. Wedderburn), for appellant. 

Respondents were not represented. 


JUDGMENT. 

The District Judge was ia error in holding that Section 59 of Act II 
of 1864 apphel to the suit, inasmuch as the sale by the Collector was 
not a p ocee ling under the Act, as there is no provision in Act II of 1864 
for treating the sum payable for plaintiff as revenue. The sale was ultra 
vires, and plaintiff had twelve years within which to bring his suit. We 
se f . aside the decree of the Lower Appellate Court and restore that of the 

Munsif. Appellant will be entitled to his costs in the Lower Appellate 
Court. 

There will be no costs in this Court. 
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QUEEN-EMPRESS V. SOMMANNA 


15 Mad. 222 


ifl M. 22! =2 M.L.J. 120 = 1 Weir 133. 

[221] APPELLATE CRIMINAL. 

Before Mr. Justice Wilkinson and Mr. Justice Subrahmanya Ayyar. 

Queen-Emprkss v. SOMMANNA.* [25th and 28th January, 1892.] 

Penal Code , Sections 183, 186—“ Voluntarily .»• 

A District Judgn ordered thit the hou<e of the defendant in a suit pending 
before him be seirohei and certain property bro njht to tne Court, and appointed a 
comm ssioner to carry out this order. The commissioner went t j the house, but 
the difendaut shut the doors and would not adtna him A «row! collected, and 
the commissioner felt it would be unstfe to proceed to carry out the order by 
foroo, and wa^ unable to do so otherwise. The defendant was prosecuted and 
sentenced under Peual Cole, Section 186; 

Held, that the facts disclosed no offence uoder that section. 

CR., Rat. Unrep. Cr. Cas. 850 (851) ] 

PETITION under Criminal Procedure Code, Sections 435, 439, praying 
the High Court to revise the judgment and sentence of T. Rama Rau, 
Sub-Divi>ional Magistrate of Cuddapah, in criminal appeal No. 40 of 
1891, confirming the judgment and sentence of the Secood-class Magis¬ 
trate of Pullampet in calendar case No. 102 of 1891. ° 

The facts of the case as found by the Sub-Divisional Magistrate 
were as follows ;— 

In a certain civil suit the Disfrict Judge of Cuddapah issued a 
commission to P. Tirumala Rau, First-grade Pleader, to search the house 
of the accused and remove certain property thence to the District Court. 
The commissioner accordingly went to the village of the accuse 1 and, 
having read out the order, asked him to allow it to be executed. The 
accused remained inside his house and, clo>ing the doors against the com¬ 
missioner, obstructed the execution of the commission in spite of repeated 
requests addressed to him. The commissioner tried for several hours 
to efface an entrance into the house, but did not succeed. Ha invok¬ 
ed the assistance of the Village Magistrate and got some implements 
to force open the doors. But, seeing that the accused was a wealthy 
and influential merchant, and that there was a ( 222 ] large crowd round 
his house, the commissioner feared that there might be a disturbance of 
the public peace if he resorted to that measure. He then reported the 
matter to the nearest police station house officer. But by the time 
the police arrive! the plaintiff, on whose behalf the commission had 
been issued, had come to terms with the defendant and requested the 
commissioner not to execute it. 

Tne Acting Advocate-General (Hon. Mr. Wedderburn), for petitioner. 

The Government Pleader and Pub.ic Prosecutor (Mr. Powell ) in 
support of the conviction. 

JUDGMENT. 

The petitioner was convicted by the Second-class Magistrate of 
Pullampet under Section 183, Indian Penal Code, of resistance to the 
taking of property by the lawful authority of a public servant and 
sentence 1 to two months’ rigorous imprisonment and a fine of Rs. 200. On 
appeal the Sub-Divisional Magistrate confirmed the sentence, but altered 
the finding to one of an offence under Section 186, Indian Penal Code, and 
the only question now is whether the in gredients of the offence have 

* Criminal Revision Case No. 531 of 1891. 
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Jan. 28. 

Appel¬ 

late 

Criminal. 

13 M. 221- 
2 M.L.J. 120 
= 1 Weir 133, 
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1892 been made out;. On behalf of the petitioner it is urged that there was 
Jan. 28 . nothing more on his part than non-compliance with an order which 
he was not bound to obey. On the part of the Crown it is argued 

Appel- that there was active obstruction and a threatened breach of the peace. 

LATE There is nothing in the judgment of the Sub-Divisional Magistrate 
Criminal. to lead us to think that it was the petitioner who gathered the crowd, 

-nor on referring to the evidence of the commissioner do we think that 

lfl M. 221= ^ can fc 0 that it was through the instrumentality of the prisoner 

2 M.L.J. 120 that the crowd came together. It would seem to have been a very orderly 
ssl Weir 183. crowd which collected upon hearing that an inventory was to be made of 

all the goods and chattels in the bouse of the principal merchant in the 
place. All that is found is that the commissioner, who appears to have 
acted throughout in a very injudicious manner, read out the order and 
asked the petitioner to be allowed to carry it out, and that petitioner, 
without giving any answer, remained inside his house with closed doors. 
We do not think that mere failure to comply with the request of the com¬ 
missioner amounts to such obstruction as is contemplated in Section 186. 
The use of the word “ voluntarily ” seems to us to indicate that the Legis¬ 
lature contemplated the commission of some overt act of obstruction, and 
did not intend to render penal [223] mere passive conduct. It was not 
asserted that petitioner barricaded his doors or assaulted the commissioner, 
or took any active step to oppose the execution of the commission. He 
merely shut himself up in his bouse and took no notice of the commis¬ 
sioner. His object apparently was not to obstruct, but to gain time for 
the compromise, which later on in the day was effected. The conviction 
cannot be sustained, and we accordingly set it aside, and the fine, if paid, 
will be refunded. 

15 M. 223. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Handley. 

NARAYANACHVRIAR ( Plaintiff ), Appellant V. RANGA AYYANGAR 
AND another (Defendant and Supplemental Respondent ), Respondents * 

[4th and 10th December, 1891.] 

Rent Recovenj Act-Act VIII of 1865 (Madras), Sections 8, 9, 10 -Suit for a patta — 
Denial of tenancy by landlord. 

In a summary suit brought under Rent Recovery Act (Madras) to oompel the 
defendant to give a patta to the pltintifi for certain land which plaintiff claimed 
to bold from him, the defendant denied that the pUintiff was hi9 tenant: 

Held, that the Collector was bound to try this quistioo so raised and not to 
refer the parties to a regular suit for its determination. 

[F., 17 M. 140 (142) = 4 M L.J. 26 ] 

Second appeal against the decree of W. F. Grahame, District 
Judge of Tinnevelly. in appeal suit No. 180 of 1889, affirming the decision 
of T. Varada Rau, Acting Head Assistant Collector of Tinnevelly, in 
summary suit No. 3 of 1889. 

The plaintiff brought this suit to com Del the defendant, from whom 
he alleged he held certain land, to give him a patta in respect thereof. 


* 


Second Appeal No. 1593 of 1889. 
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ABDUL KHADAR V. MEERA SAHEB 


13 Mad. 228 


The defendant denied the tenancy, and the Head Assistant Collector 
dismissed the suit, observing :—“As a question regarding the existence or 
otherwise of the relationship of landlord and tenant has arisen in this case, 
the matter must be determined in the regular way.” 

[224] The District Judge concurred in the opinion so expressed. 

The plaintiff preferred this second appeal. 

Sadagopachariar, for appellant. 

Sankara Menon , for respondents. 


1891 

Deo. 10. 

Appel¬ 

late 

Civil. 

19 H. 223. 


JUDGMENT. 

The District Judge is no doubt right in holding that Section 10 of 
Madras Act VIII of 1865 has reference to proceedings under Section 9 only, 
but it does not, in our opinion, follow that in a summary suit under 
Section 8 the Collector i9 debarred from adjudicating upon the question 
whether the relation of landlord and tenant exists between the parties. 

He is to try the case, and the plaintiff’s case is that he is a tenant 
and entitled to a patta which defendant denies. To say that the Collector 
is to hold his hand and make no further inquiry, merely because the land¬ 
holder denies that plaintiff is his tenant is to put it in the power of the 
landholder always to deprive the tenant of the remedy by summary 
suit given him by Section 8. If upon inquiry the Collector finds that 
plaintiff doe9 not hold land under the landholder, that may be a reason 
for dismissing the suit, but the issue whether the plaintiff is or is not a 
tenant of the defendant must be properly tried and determined on the 
evidence and not on the mere word of the defendant. 

We must reverse the decrees of the lower Courts and remand the suit 
of the Head Assistant Collector for trial on the merits. 

Appellant is entitled to his costs in this and the Lower Appellate 
Court. 


15 M. 224 = 2 M.L.J. 148 = 2 Weir 174. 

APPELLATE CRIMINAL. 

Before Mr. Justice Parker and Mr. Justice Shephard. 


Abdcjl Khadar and others ( Petitioners ), v. Meera 
SaHEB ( Counter-petitioner ).* [5th and 15th January, 1892.] 

Criminal Procedure Code, Sections 195, 435. 478 —Forged documents filed in Court— 
Prosecution ordered by Court. 


Certain documents having been put into Court in a suit pending before a 
District Munsif. but not given in evidence, the District Munsif made an order for 
the [228] prosecution of the parties who so put them in, on the ground that the 
documents were forgeries: 

Held, (1) that, the High Court had power to revise the proceedings of the 
District Munsif; b 

(2) that the District M unif wis not competent to go beyond the record ; ' 

(3) that the ordjr w*s wroig aad should be set aside. 


[DIM., 12 P.R. 1897 (Crl; 2 Weir 177; R., 32 A. 74 (76) = 6 A.LJ. 983 = 10 Cr. L.J. 497 
= 4Ind- Cas. 105; 10 C.L.J. 564 = 14 C.W.N. 330 = 4 Ind Cas 7i0i7ia'..K 

M.L.j! 3U = 2 We1r r i75 2 ] ; ^ UnreP ' ^ ^ 895 (897)J ,ExpL 20 M> 339 ^ 


Petition undar Sections 435 and 439 of fcha Criminal Procedure 
Code, praying the High Court to revise the ord er of T. T. Rangachariar, 

* Criminal Revision Case No. 528 of 1891. 
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Appel- 


District Munsif of Paramagudi. in register case No. 1 of 1891, and to sfeay 
further proceedings in the said register Case No. 1 of 1891. 

Mr. Norton, for petitioners. 

Mahadeva Ayyar , for counter-petitioner. 


LATE 

Criminal. 


JUDGMENT. 


— The District Munsif purports to be acting under Section 478, 

15 M. 224= Orimintl Procedure C > ie. The word-s “ any such offence” rela e to offences 
2 M.L.J, 148 re ferred to in Section 195, and such of those offence* as fall under Sections 
= 2 Weir 174. 403 and 47 1 1 Indian Penal C de, must hava been committed by a 

party to any nroceeling in any Court in respect of “a document given 
in evidence in such proceeding.” 

In the present case a decree agiinst defendints Nos 2, 3 and 5 has 
been passed uoon the oith of the plaintiffs. The suit as against fourth 
defendant is still undisposed of, an i the documents, allege! to be forgeries, 
have been put into Court, but are no: yet given in evidence, inasmuch as 
the suit has not been tried. 


It is not c nnpet-nt to the Court to go beyond the record —Zemindar 
of Sivaqiri v. The Queen (l). 

We have no doubt as to the power of the High Court to interfere on 
revision. 

Tne proceedings of the District Munsif must be set aside and the 
present prosecution dropped. 


15 M. 228 = 2 M L J. 109. 

[226] APPELLATE CIVIL. 

Before Mr. Justice Wilkinson and Mr. Justice Shephard. 


NAGAMCJciicj and others (Defendants Nos. 1, 2 and 4b Appellants 
v. SaVakimdihcj {Plaintiff), Respondent.* [12th November and 

15th December, 1891.] 

Civil Procedure Cole, Section 244 —"Parties to the suit" —Questions relating to 
execution-Separate suits, 

A plaintiff, alleging that her huihand (le^easndi had advin^ed mviey on the 
security of laud belonging to a fara ly of four H'nd is. sued them to enforce his 
lien and obtained a decree. Th? representatives of one of the defendants only 
appealed, and the decree wis reverse! a* regvrded them. The decree was 
extit u e i as against theother defendants by the attachment an I sale of their shares 
of the land, and (he plaintiff necime the purch»ser. Tne susce-Hful apoellants 
obstructed her in her attempts ti obtiin Do^seshon, and she now sued them foe 
partition of the thcee-q larters share purchased by her ; 

Held, that the suit wis not predudei by Civil Procedure Code, Seotion 244. 

[F., 23 \. 316 1351) ; 19 M 3U <334); R.. 23 M. 361 (367. (F B.); 15 C.P.L.R. 106 
(110); D., 22 M. 131 (132).] 

SECOND appeal against the decree of H. H. O’Farrell, Acting 
District Judge of Trichiuouoly, io appeal suit No. 146 of 1888, affirming the 
decree of V. Swaminatha Ay\ar, Additional District Muosif of 
Trichinopoly, in original suit No. 559 of 1887. 

Suit for the partition of certain Ian! and for possession of a three- 
quarters share therein. The land in questi >n ha! belonged ti an undivided 

* Second Appeal No. 1297 of 1890. 
fl) 6 M. 29. 


508 



Y.l 


NAGAMUTHU V. SAVARIMUTHU 


15 Mad. 225 
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Dec. is. 

Appel¬ 

late 

Civil. 


family consisting of four brothers. of whom the eldest (Chinnamuthu 

i Vaa th TO*-i her .?' the de,ond " n ' 3 . it was monger! to Srinivasa 
Thalhachan. Wi lie this mortgage was subsisting the four brothers 

1 ® J P ar,lt,on ; aa,i a question was subsequently raised whether 
the land above refeired to was left in common or f, II to the share 
of Lhinnamuthu. It anceared, however, that in 1854 he mortga»ed it 

to Msruti.anavakem Piliai to pay off the other mortgage. In 1879 one _ 

?' h « brothers. Kuppuinuthu, brought a suit to xvdeem the mortgage of 13 *■ 226 = 
lb54 and by the consent of ihe mortgagee obtain, d a decree lor p0S -2 M.L.J. 109 
session, coi dnional on his payii g the mortgage amount into Cou»t 

, ..-T® dld ’ hav,n £ P^viously borrowed from the p ie sent [227] 
plan.lifl s husband, as si e now alleged, Es. 600 on the security of 
the same land. Suhseqm ntly, in the same year, Chinnamuthu sued to 
redeem the same mor-gage, w Mch he alleged he had, in great , art, paid 
on. This suit was dismissed, and the decree dismissing it was confirmed 
on appeal on the ground that ihe plaintiffs remedy, if any, was to be 
sought against the deerr e-holder who had j aid the money into Court 
Chinnamuthu then sued his brother and failed.it being found that the 
land was not his divid.d property, hut belonged to the family in common. 

Jn JSd4 the present plaintiff suen Chinnamuthu and his brothers to enforce 
the mortgage lien of her husband (deceased). In the Court of First Instance 
the plaintifl was held to have a valid chaige to the extent cf Es. 400 and a 
decree was tasked for that amount. Against this d« cree an appeal was 
preferred by the sons of Chinr amuthu alone, at d the decree was reversed 
as against ihem. Itremaimd. howevt r, in foice asagainsfc theother defend¬ 
ants and was execuied by the at-ia. hment and sale of their three-quarters 
share in the land. The plaintiff was the puichaser at the Court sale 
and having been obstructed by ihe sons of Chinnamuthu in her attempts 
to obtain possession, she now su< d as above for partition. 

The D.strict Munsif passed a decree for'ihe plaintiff, which was 
affirmed on appeal by the District Judge. 

The defendants preferred this second appeal. 

Mr. Subraviavyum, for appellants. 

Eamasami JJudaliar, for respondent. 

JUDGMENT. 

Shkpkafd, J.—The only question argued was whether the main¬ 
tenance of the suit was precluded by the provisions of Section i 544 
Of the Civil Procedure Code by reason of the plaintiff and the defendants 
having been parties to a prior suit. As f*r as the plaintiff is concfrned 
there can be no doubt that, a’though it is in the character of purchaser 
at the sale in execution of her dec.ee lhat she now brings ihe suit to 
{secure possession of the lauds sold to her, she is. nevertheless, a 
party to the su.t m which the decree was obtained within the meaning 

r ClV l' Pr0 “ edui ° Code. The deeurfants, also 

having been defendants in the pnor suit, are parties to that suit and 

none the less so, because ultimately it was as against them dismissed while 
as against their co-defendants, who did not ap t ea), the dec.ee in the 

f rr, re " 3amed 8tand,D £- But, although both the plaintiff and 
L2^8J the defendants are parties to the former suit, I do not think that 

the question “ ow raised 19 ODe arising between the paities to the suit 
in whichi the decree was parsed and relating to the execuiion, discharge 
or satisfaction o the decree" within the meaning of the* section. As 
between the plaintiff and the defendants no such question can arise, because 
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there is no decree against the defendants to be executed, discharged or 
satisfied. They are not judgment-debtors of the plaintiff. No doubt the 
present suit is occasioned by the decree-holder’s desire to give effect to 
his decree, and may be said to arise out of the execution of his decree. 
But in my opinion, regard being had to the language of the section, a 
question relating to the execution of the decree presupposes a person 
against whom execution is sought and cannot arise as between the decree- 
15 M. 226= holder and persons who, as far as concerns execution, are complete 
2 M.L.J. 109. strangers. In the present case the defendants were dismissed from the 

prior suit on appeal. But a much stronger case might be put to illustrate 
the inconvenience of giving a larger operation to the section. For instance 
in a suit against two defendants the plaintiff might withdraw the suit 
against one with or without ilberty to bring a fresh suit and obtain 
a decree against the other. The defendant against whom the suit was 
withdrawn would of course be a party to the suit in which the decree was 
* passed. But he would have no concern in the execution of the decree, 

and in my opinion no question relating to the execution could arise 
between him and the decree-holder. If it be correct to say that the object 
of the section is to put a limit to litigation and prevent one suit grow¬ 
ing out of another, it is clear that in such a case as the one put the 
section ought not to be applicable. It cannot have been intended to 
prohibit suits between persons as between whom no adjudication in respeofc 
of their right has as yet taken place. 

In my opinion the District Judge was right in the conclusion at which 
he arrived, and the:efore the appeal should be dismissed with costs. 

Wilkinson, J.—I am of the same opinion. The question is not, as 
the District Judge puts it, whether the present suit is a part of the execu¬ 
tion proceedings, but whether, within the meaning of Section 244, Civil 
Procedure Code, the plaintiff and defendants were parties to the suit, 
in which the decree was passed. In one sense no doubt they were 
so, and the defendants, having been [229] allotted their costs in 
appeal, are or were entitled to take out; execution of the decree. But the 
question at issue between the parties in the present suit is not one relating 
to the execution, discharge or satisfaction of the decree in that suit. The 
defendants are not, with reference to the subject-matter of the present suit, 
judgment-debtors, but occupy the position of third parties, who, being in 
possession of the land for which the plaintiff has obtained a decree, 
obstruct delivery to her. If the provisions of Section 244 applied, it must 
be held that the plaintiff could execute her decree as against the defendant. 
But if the plaintiff were to take out execution proceedings against the 
defendants, she would be met by the plea that there is no decree to be 
executed, the decree so far as the defendants were concerned having been 
quashed. None of the cases quoted in argument apply. In Viraraghava v. 
Venkata (l) the parties were parties to the suit in which the decree was 
passed. In Vallabhanv. Panqunni (2) the parties were the decree-holder and 
the judgment-debtor, and in Muttia v. Appasami (3) the question was 
one relating to the execution of the decree betweea the representative 
of the original decree-holder and one of the judgment-debtors, the deoree- 
holder having become, as the plaintiff in this case has, the purchaser of 
the property. The present defendants cannot, in my opinion, be regarded 
as occupying any one of these positions. The second appeal fails and is 
dismissed with costs. 


(1) 5 M. 217. 


(2) 12 M. 454. 
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VENKATASUBBAYYA V. VENKAYYA 


15 Mad. 231 


la M. 230= 1 M.L.J. 877. 

[230] APPELLATE CIVIL. 

Before Mr. Justice Muttusa mi Ayyar and Mr. Justice Handley. 

VbNKATASDbbayya ( Plaintiff ), Appellant v. Venkayya 
iDefendant ), Respondent.* [26th October, 1891.] 

UOr ^-Z^aon! gagK ~ U ° rlgage ^ COnditionttl sale of Property Act 

if U ‘ in „ 1889 ' t0 roa9em a ra,rt « , 8e of 1880, which contained a provision that 
if the mortgage moaey was not paid in March 1882, the mortgage premise* should 
become the absolute property of the mortgagee : 

Held, that the pUintiff was entitled to redeem. Ramasami Sastriaal v 
Samxyappanayakan (4 M. 179) explaioed and followed. oasirtgai v. 

£F., 14 M.L.J. 317 (349) ; R., 6 S.L.R 178 (180) ;UB,8, (1897—1901), 502.] 

r a SE ^ ND . aPI * al agai . nSfc . th ® decree of G ' T - Mackenzie, District 
Judge of K.stna, in appeal suit No. 461 of 1890, reversing the decree of 

No R 2 a 79 a of y i889 nliUlU Gar “’ D ‘ Sfcr ‘ 0t Munsif of Bapatla, in original suit 

A suit to redeem the following mortgage :—- 

.< Hypothecation bond, dated tho 11th Ausvayuja Bahulam of the 

.. year yikrama corresponding to 29th October 1880, executed to Reddy 

.. SOD .,° f Hturi Vencatramudu, Kamma by caste, living by cultivation, and 

.. ™ sldlng at Thathapudi Agraharam attached to the sub-district of 

.. ^asarowpet, Narasarowpet taluk Kistna district, by Vencatasubbiah, 

.. son ., of GpPtPPaUiSivaramiah Brahman living by agraharam mams and 

.. ra8ldmg at Mattukipudi attached to the sob-distriot of Narasarowpet in 
Narasarowpet taluk m the said district. 

“ The amount taken from you as loan on account of my urgency is 

.. Ea - 50a ., 1 b, “ d “ ya8l ^°. pay ““8 Principal With interest at 1 ner cent. 

“ M T?aaol Q th ® 30 y h Ghaithra Bahulam of the year Chithrabhanu (29th 
March 1882). Particulars of property hypothecated to you by me until 
tne discharge of the amount are as follows ;_ 

• lt [Here follow boundaries.] 

“ - f u- A8 i hlV6 f hy P° fchec f ted ‘° you 10 acres 73 cents, situated 
7' tb ’, n th f». four boundaries and the inam land of 10 acres 80 
.. [ySlJ cents, bearing a quit-rent of Rs. 1-4-0 per year out of mv half share 
.. tha lnam la nd bearing D. No. 765 held by me and GantuDaii Kotlingayya 
.. aDd Narasayya .□ the village of Marutur, I bind myself to'pav your money 
.. °° the 8ald fixed date and redeem my hypothecated property In default 
.. of paym0nt . of money on the said date, I bind myself to give over 
possession of the said land to you treating this as an absolute sale-deed 

fo, . tha amount of the said principal and interest, to file a deed of consent 
.1 a ” d oau8e yo ' lc ? am0 eatered >n the accounts. I or my heirs shall not 

“wRh m y ^ ThiS bypotheoatioifdeed U executed 

[Singed] Gantupalli Vencata Subbayya, 

lh 0 defendant was the grandson of the mortgagee. 

The District Munsif passed a decree as prayed. 

The District Judge, on appeal, reversed this decree observing •— 

... /" 18 ‘bus necessary to inquire what were the relative cositions of 

this plaintiff and of the defendant’s grandfather in March 1882, when the 

' • • ‘ • * Second Appeal No. 1154 of 1890. * 
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1891 stipulated period expired. The defendant’s giand f ather was in possession 
OCT. * 6 . of the Taiapudi 1«dos as tenant, so no further transfer of the land was 

- necessaiy and, on the stu ulatt d rate, it became his property. The Mar- 

APPEL* utur land was in possession ol the shepherd tenants, and so, from that 
LATE date, the light to collect rent from them passed to defendant’s grai dfather. 
Ptvil The registered docunn nt must be held to have taken effect. I think that 

__‘ the District Munsil, in his finning on the first issue, has overlooked the 

15 M. 230= lact that no further sale was necessary. 

1 MX.J. 677 . “ Ti e oates of the mortgage ai d of the sale are prior to the date 

upon wh'cb ti e Ttansler of Pioi ertv Act. came into force. Upon the 
authority of Raviasavii S<istng>il v. Somiyappo.nnynk<xn (l) the District 
Mui sif he'd that the p'aintiff may neverthel- ss re leern. It is now con- 
toi ded, on behalf of defendant, that the decision upon which the Munsif 
relit s, applied only to mortgages of date prior to 1875, and that, as this 
mortgage was executed in 1860, after the decision in Thwnibusciwrny s 
case t2j wa a published, it must be presumed that the parlies knew of that 
decisii n. There is much force in this conteition.” 

Mr. Michctl and R. Suhramanya Ayyar, for appellant. 

Bhushyam Ayyanc/ar, (or respondent. 

JUDGMENT. 

[232] In Ramasomi Sa>trigal v. Snmiyappanoyoknn (l), the 
majority of the Court adopting ihe iule laid down hv the Privy Council 
in Thumbusnwmy Moodelly v. Hossoin Rowihen (2) held that mortgages 
execu ed subsequent to 1858 shall ba treated according to what tbe 
Privy Council considered to bo the erroneous course of decisions, nothing 
was expressly decided in that case as to how long this rule shall be fol¬ 
lowed, but the principle kept in view appears to be that that which baa 
been, though eir. neously, supi osed to be the law in Madras should be 
foliowtd as to morigages alter 1858 unitl the Legislatuie inteifered to 
settle the law. In ihe present, case the Dislrict Judge has laid down a 
new rule, that mortgages txecu'ed afier the date of the Privy Counci 
dei ision in Thumbusowniy Moodelly v. Hossnin Rowthen (2) in 1875 mus 
be tieated as governed by the principle of that decision. We arc do 
prepared to adopt this principle, and so still further unsettle rights create 
by mortgages in this Presidency. We con?*idtr that under the 
Council iulmg the Courts of this Presidency are at liberty to apply ' 
docinne of English Courts of Equity to mortgages executed alter loo 
until the Legislature settle 1 the law, as it has now done, by theTians er 
of P.oieny Act. It is not in favour of the new rule which the D strict 
Judge propounds that there has been no decision to that effect in Ma 'as, 
though it is now sixteen years since the Privy Council decision 1Q 

Thumbusaivmy Moodelly v. Hossain Rowihen (2). 

We think toe D strict Munsit’s view was right, and we reverse 
decree of tne Lower Appellate Court, and restore that of the Mims’• 
Respondent musG pay appellant’s costs in this and the Lower Appe a 
Court. 



(J) 1 M. 1 = 2 I.A. 241. 


(1) 4 M. 179. 
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[233] APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Subramanya Ayyar. 


Mahadbva (Plaintiff) v. Kuppusami (Defendant.) 

[llfcb January, 1892.) 


* 


CiVil com^ted e Cod “ SeCti ° n 366— Insolvency proceedings-Receiver, commission of, how 

• 'r te V° IS 8 ° lvency proceedings under the Civil Procedure Code 

1,0n * m u onat of hls commission on the net assets re- 

356^%” g (c) f and P (I) m6nfc ° f hG Chare6S SpeClfied iQ CiviI Procedure Code, Section 

Case stated under Section 617 of Act XIV of 1882 bv C. Venrnha- 
cbariar, Subordinate Judge of Tanjore. 

The case as stated disclosed the following facts :_ 

A receiver was appointed in the matter of insolvency petition No 9 

°J f 1888 °" the fiI f a ° f f Subordinate Court, Tanjore, to realise and 
distribute the assets of the insolvent under Civil Procedure Code Sec 
tion 356, and he was to receive 5 per cent, commission. He was unable 
to collect any debts due to the estate, but he realised Rs. 3 675 bv the 
sale of certain immoveable property of the insolvent, and he now a D plied 
for payment of his commission out of the sale-proceeds. This application 

was opposed by persons to whom the immoveable property had been 
mortgaged. 

The amount of the scheduled debts was Rs. 5,670 and it was found 
that the payment of the secured debts would almost exhaust the estate 

The question referred was as follows :— 

Is the receiver entitled under the Court's order appointing him 
receiver to a commission of 5 per cent, on the sum realized, which mav 
remain after defraying charges of the kind specified in Clauses ( b ) and fc) of 
Section 356, Civil Procedure Code, or on the balance remafning after die 
charging the secured debts specified in Clause (d), and whether the phrase 

balance so distributed means the balance, which remains after the 
payment o charges [234] mentioned in Clauses ( b ) and (c) only or of 
Clauses ( b), (c) and (d) together? 

Pattabhiramayyar for plaintiff. 

B. Subramanya Ayyar , for defendant. 

JUDGMENT. 

We are of opinion that the receiver is entitled to remuneration at 

he rate fixed by the late Subordinate Judge, but for the amount of that 

fee, he is only entitled to a lion to the extent of 5 per cent, upon the sum 

rema mng as net assets after tne charges specified in Clauses (J), ( c ) and 

(d) o Section 356 have been paid. The question whether the opposing 

creditor s claim is a debt secured by mortgage is not before us See ex 
parfee Browne m re Maltby (1). oee ex 


• Referred Case No. 27 of 1891. 
(1) L.R, 16 Ch. D. 497. 
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15 M. 234. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt , Chief Justice, and 

Mr. Justice Wilkinson. 


Subbarazu AND OTHERS ( Defendants Nos. 2 to 6), Appellants 
V. Venkataratnam and another ( Plaintiff and Defendant No. l), 

Respondents .* [27th November and 15th December, 1891]. 

Hindu Laiu—Partition—Mortgagor and mortgagee—Redemption—Successive mortgages 
on family property—Assignment of equity of redemption. 

Two brothers constituted an undivided Hindu family. The eldest mortgaged 
half of certain family lands to P and the other half to the father (since deceased) 
of the contending defendants, and placed the mortgagees respectively in posses¬ 
sion. Neither mortgage was binding on the younger brother who mortgaged his 
share of the same land to the plaintiff. The plaintiff obtained a decree on his 
mortgage and attached and brought to sale in execution and himself purchased 
the half share of his mortgagor, and having afterwards purchased the share of 
the elder brother and come to a settlement with P, now brought a suit for a 
moiety of the land in the possession of the contending defendants as forming 
part of the half share of his mortgagor : 

Held, (1) that the contest beiDg between strangers to the family, and the 
plaintiff having purchased the entire rights of the family in the land in question, 
the plaint was not defective for want of a prayer for the partition of the whole 
property of the family. 

(2) that the plaintiff being the assignee of the elder brother could not 
[235] deprive his mortgagees of a portion of their security without asking for 
an account and offering to pay whatever might be due on the footing of the 
mortgage. 

[R., 34 M. 2G9 (272) =7 Ind. Cas. 559 = 20 M L.J. 743 = 8 M.L.T. 269 = (1910) M.W. 
N 380-7 A. L.J. 1137 = 12 Bom.L.R- 997 (1004) = 12 C.L.J. 240=14 C.W.N. 
962 = 7 ind. Cas. 549 = 8 M.L.T. 228; D , 23 M. 608 ,612) = 10 M.L.J. 142.] 

Second appeal against the decree of F. H. Hamnett, Acting District 
Judge of Godavari, in appeal suit No. 351 of 1889, affirming the decree of 
Laksbminarayana Rau, District Munsif of Rajahmundry, in original suit 

No. 152 of 1889. . . 

Suit for possession of a moiety of certain land which had been the 

property of an undivided Hindu family consisting of two brothers. The 
plaintiff had acquired the rights of both brothers in the land in question. 
Defendants Nos. 2 to 5 held a mortgage from one of the brothers earlier in 
date than the transfer of his rights to the plaintiff. Defendant No. 1 was 

the widow and representative of the mortgagee. 

The further 'facts appear sufficiently for the purposes of this report 

from the judgment of the High Court. 

Both of the Lower Courts decreed in favour of the plaintiff. Defend¬ 
ants Nos. 2 to 6 preferred this second appeal. 

Srirangachariar , for appellants. 

Ramasami Mudaliar, for respondent No. 1. 

JUDGMENT. 

Venkatarazu and Sreeramulu were undivided brothers. They owned 
13 odd acres of inam land in Penkarametta as well as other property. 
Venkatarazu, who was the elder brother, mortgaged a moiety of the land 
in Penkarametta to one Peddiah, and the other moiety to the father of 
defendants Nos. 2 to 6 and put each of his mortgagees in possession of 

* Second Appeal No. 272 of 1891. 
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■6 acres 59 oenfcs, that is of the whole land. Both the Lower Courts have 
found that these mortgages were not binding on Sreeramulu and 
the hading is not impeached on second appeal. Sreeramulu mortgaged 
his share of toe land in Penkarametta to the plaintiff, who, having 
obtained a decree on his mortgage in original suit No 132 of 1887 
purchased in execution Sreeramulu's half share, and having settled with 
Peddiah and purchased the share of Venkatarazu, now sues for d 
moiety of the land in the possession of the defendants Nos. 2 to 6 on 
the ground that Sreeramulu was entitled to that moiety. Both the 
Lower Courts have decided in his favour, and defendants Nos 2 to 6 
appeal. In the first place it is contended that the suit was not sustain¬ 
able, as the plaintiff was bound to sue for a partition of the whole family 
property and could not maintain a suit for a specific portion only In 

ro?ci rti 7 - b ^ ls c ° Dteufcl0D reliance is placed on Venka.ta.mma v. Meera 
1/OOJ habai (1J, but that case is distinguishable from the present There 
the conflict was between a stranger who had purchased from one member 
of the joint family, his share in a specific land and the members of the 
joint family. Here the contest is between strangers. The plaintiff having 
purchased the rights of the only members of the joint family in the 
Penkarametta land stands in the shoes of the joint family, and therefore 
the general principle on which the case above referred to was decided has 
no application to the present case. For the same reason, the case relied 
on by the respondents’ pleader— Chinna Sanyasi v. Suriya (2)—is not 
in point. The plaintiff cannot set up the right of Sreeramulu to affirm the 
mortgage by Venkatarazu to defendants Nos. 2 to 6, appellants, and 
claim by partition 5o recover that share to which the alienation could not 
extend, because be stands m the shoes of Venkatarazu. If he reoresented 
Sreeramulu alone, he might perhaps avail himself of the right recognized in 
the latter case but having’five years prior to the present suit purchased ail 
the rights of defendant’s mortgagor, he cannot now maintain a suit for 
Sreeramulu's half share. What he purchased from Venkatarazu was 
the right of redemption, and he cannot seek to deprive Venkatarazu’s mort- 
gagees of a portion of their security without asking for an account 
and offering to pay whatever may be due on the footing of the 

sulfc * n . present form was clearly not maintainable. 
The defendants are entitled to say you stand in the shoes of our mortgagor 

t and you cannot reprobate your mortgage to us and plead that you had 
no right to give us possession of a moiety of the land. You had, at 

the fcl “ e y ° u grant ^ fche ^ undoubted right to a moiety, and you 
cannot oust us without discharging your liability.” We fail to see 
what answer there is to this. Plaintiff is the owner by purchase of the 
whole land, and if he wants possession of the whole land, he must 
discharge his vendors debts on the land and not seek by setting off the 
rights of one of his vendors against the other to deprive defendants of their 
security. The decrees of the Courts below must be reversed, and the suit 
dismissed with coBts throughout. 
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[237] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Muttusami Ayyar , Mr. Justice Parker, and Mr. Justice Shephard. 

PlCHAYEE (Petitioner) v. SlVAGAMI {Counter-petitioner)J 
[9th October. 1890 and 12th January and 13th March, 1891.] 

Civil Procedure Code, Section 596—'* Value of the subject-matter of the suit"—Civil 
Cowls Act (Madras) — Act HI of 1873, Section 14. 

Civil Courts Act (Madras) III of 1873 does not control the construction of Civil 
Procedure Code, Section 596, and under that section the real market value of 
the matter in dispute is the test a? to whether or not an appeal lies to the 
Privy Council. 

[F., 60 P.R. 1905 = 150 P.L.R. 1905 ; R.. 34 B. 267 (273) = 12 Bom. L.R. 149; 31 
C. 301 (303).] 

PETITION under Section 595 of the Code of Civil Procedure for the 
grant of a certificate to appeal to Her Majesty in Council in appeal No. 166 
of 1887 on the file of the High Court, Madras. 

The case is stated sufficiently for the purposes of this report in the 
judgment of the High Court. 

Subramanya Ayyar and Pattabhiramayyar, for petitioner. 

Bhashyam Ayyancjar, for counter-petitioner. 

Th8 case came on for disposal before MUTTUSAMI AYYAR and 

Wilkinson, JJ. 

JUDGMENT. 

The affidavits put in by the petitioner and counter-petitioner will be 
forwarded to the Subordinate Judge, who will be directed to ascertain and 
report what is the market vaule of the subject-matter of the suit. It is 
argued by the counter-petitioner’s pleader that the second clause of 
Section 596, Civil Procedure Code, does not apply to this case. We do 
not now decide that point, but it will be open to argument on receipt of 
the report of the Subordinate Judge. Both sides will be at liberty to 
adduce evidence. 

The finding is to be returned within six weeks from the date of 
receipt of this order, and seven days, after the posting of the finding in 
this Court, will be allowed for filing objections. 

; [In compliance with the above order, the Subordinate Judge 
[238] submitted a finding to the effect that the market value of the lands 
in question exceeds Rs. 10,000.] 

This petition ooming on again for hearing before MUTTUSAMI 
Ayyar and Best, JJ., on receipt of the finding of the Lower Court, the 
Court referred the matter to the Full Bench as follows :— 

Order of reference to Full Bench.—“ A question is raised in 
this case as to what is meant by the phrases ‘ value of the subject-matter of 
the suit in the Court of First Instance’ and ; value of the matter in dispute 
on appeal’ occurring in Section 596 of the Code of Civil Procedure. 

It is contended on one side that the market value is meant and refer¬ 
ence is made to the decisions of the Privy Council in Mohun Ball Sookul 
• ^ 

• Civil Miscellaneous Petition No. 662 of 1889. 

• \ i - \ J 

* 516 

i, 

c - - 




PICHAYEE V. SIVAGAMit 


15 Mad. i?39 


v BebeeDoss (1) and Baboo Lekraj Boy v. Kanhya Singh (2) add also to a 
ruling of the Sadr Court printed at page 5 of Chamier’s Rules, of Practice/ 
On the other hand it is contended that it is the value as 1 calculated in 
the Court of First Instance under the law now in force 

The question is one of general importance which we.think desirable 
to refer for the opinion of the Full Bench.” 

This reference came on for hearing and was argued before a Full 

J3ench, consisting of Collins, C.J., Muttusami 1 Ayyar, Parker and 
Shephard, JJ. 


JUDGMENT. 

Collins, C.J.—The point submitted to the Full Bench is what is 
meant by the phrases “ value of the subject-matter.of the suit in the Court, 
of First Instance and value of the matter in dispute on appeal ” occur¬ 
ring in Section 596 of the Code of Civil Procedure relating to appeals to 
Privy Council. ' 

> It is contended on the one side that the market value, is meantj and. 
on the other side that it is the value as calculated in the Court of First 
Instance. * ^ 

The rules of the Privy Council, dated 1838, declared that no appeal 
shall lie to the Privy Council unless the value of the matter in dispute in 
such appeal shall amount to the sum of Rs. 10,000 at least. 

In Mohan Ball Sookui v. Bebee Doss (1), the Privy Council held, in a 
case in which the value was laid in the plaint as being under Rs. 10,000, 
that as the calculation was estimated with [239] reference to the stamp 
•duty only, if satisfactory evidence was produced that the real dr market 
value of the property exceeded Rs. 10,000, leave to appeal would be 
granted ; and in Gourmoney Debia v. Ehaja Abdool Gunny (3), the same 
course was adopted. In Baboo Lekraj Roy y. Kanhya Singh (2), Sir 
James Colville in the judgment of the Privy Council says, “ The stamp 
duties imposed for fiscal purposes are calculated on a certain rule fixed 

by law, but the right of appeal depends on the value, which is a matter 
of fact.” 


In 1874 the Privy Council Appeals Act was passed and Section 5 
enacts that the amount or value of the subject-matter of the suit in the 
Court of First Instance must be P.s. 10,000 or upwards, and the amount 
or value of the matter in dispute on appeal to Her Majesty in Council 
must be the same sum or upwards,” and these words are incorporated in 
Section 596, Code of Civil Procedure. .I ; i 

' 1 do Dofc fchink fch at the words “ value of the subject-matter in the 

•Court of First Instance ” in any way affect the right of appeal when the 
real value of the subject-matter is Rs. 10,000. If it was intended to bind* 
the applicant to the value indicated by the amount paid as stamp duty ' 
the Leg^lature would surely have said so, and it ought not.to be assumed 
that the Legislature intended to take away from the subject or limit such 

an important privilege as the right to appeal to the Privy Council without 
the words being clear and explicit. :r!i 41 

It has been suggested that these words were added in the Act of 1874 : 

to prevent costs being added to the matter in dispute so as tp r^ise thai 

•value by the addition of oo3ts to over the sum of Rs. 10,000 but this 
.appears to be mere surmise. ' 


(1) 7 M.I.A. 428. 


(2) I LA. 317. 

5l'f 


(3) 8 M.I.A. 268. 
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Privy Council lies. 

MUTTUSAMI Ayyar, J.— I am also of the same opinion. Having, 
regard to Section 616, Clause ( b ), I do not think that the value of the 
matter in dispute on appeal to Her Majesty in Council and of the subject- 
matter of the suit in the Court of First Instance is any other than the 
market values. The only effect that can reasonably be given to the first 
part of Section 596 is [240] that of excluding costs incurred in the Court 
of First Instance in fixing the value of the matter in dispute on appeal. 
Otherwise, there would be no necessity for referring to the value of the 
subject-matter of the suit in the Court of First Instance. I do not 
consider that Madras Civil Court’s Act (Act III of 1873, Section 14) can 
be permitted to control the construction to be put upon Section 596 which 
is applicable to the whole of British India. 

Parker, J.--I agree. 

SHEPHARD, J.--I am of the same opinion and agree with Muttusami 
Ayyar, J., in thinking that the object of the allusion to the Court of 
First Instance was to exclude costs. 


15 M. 210 = 1 M.L J. 750. 

APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Shephard. 

Lakshmi Narasimha (. Plaintiff ), Appellant v. Atchanna 
and others ( Defendants ), Respondents .* [1st December, 1891.] 

Civil Procedure Code, Sections 373, 647— Application for execution struck off for non¬ 
payment of process fees—Subsequent application. 

A decree-holder having applied for execution of his decree, notice was issued to 
the judgment-debtors, and their property was attached, but the applicant failed 
to pay the process fees, and the application was struck off, and no leave to make-- 
a fresh application was obtained under Civil Procedure Code, Section 373 : 

Held, that the decree-holder was entitled to apply again for execution of hia 
decree. 

APPEAL against the order of M. B. Sundara Row, Subordinate Judge 
of Ellore, in appeal against order No. 372 of 1890, reversing the order of 
Vepa Krishnamurti, District Munsif of Ellore, in execution petition 
No. 1037 of 1890. 

Application for the execution of the decree in original suit No. 588 of 
1875 on the file of the District Munsif of Ellore. It appeared that an 
application for execution of this decree bad been made on 11th July 1887, 
and, after notice to the judgment-debtors, their property was attached, but 
the decree-holder, having failed to pay batta, that application was struck off 
on 10th August [241] 1887, and the decree-holder, obtained no permission 
to make a fresh application under Civil Procedure Cede, Section 373. 
The District Munsif held that the above circumstance was no bar to the 
present application, which he accordingly granted. But the Subordinate» 
Judge, on appeal, reversed his order on the authority of Radha Charanv. 
Man Singh (l). 


* Appeal against Appellate Order No. 5 of 1891. 

(1) 12 A. 392. 
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The decree-holder preferred this appeal. 

Raniachandra Rati Saheb, for appellant. 

Parthasaradhi Ayyangar , for respondent. 

JUDGMENT. 

The ruling in Radha Gharan v. Man Singh (1) has never been 
adopted as the correct view of the law in this Presidency, see Ramanadan 
v. Periatambi (2) or in Calcutta and Bombay, see Wajihan alias Alijan 
v. Bishivanath Parshad (3) and Shankar Bisto Nadgir v. Narsinghrao 
Ramchandra (4)—and we cannot follow it. 

The order of the Subordinate Judge must be set aside and that of 
District Munsif restored. Appellant is entitled to bis costs in this and in 
the Lower Appellate Court. 


15 M. 241. 

APPELLATE CIVIL. 

• Before Mr. Justice Parker and Mr. Justice Subrahma.nia Ayyar. 

Augustine and others ( Defendants ), Appellants v. 
MEDLYCOTT and OTHERS ( Plaintiffs ), Respondents.* 

[11th, 14fcb, 15th and 19th January, 1892.] 

Civil Procedure Code, Sections 15, 539, 578— Evidence Act, Sections 57, 87— Public 
charitable trust —District Court, jurisdiction of—Books of history. 

A church at Palayur and the property appertaining to it were in the possession 
of certain of the yogakars or parishioners, who had been elected kaikars or church¬ 
wardens, but whose eleotion had since been superseded in favour of three other 
persons who now sued to recover possession. The plaintiffs were Roman Catho¬ 
lics ; and with tlp.e three persons above referred to were joined as plaintiffs the 
Vicar Apostolic, the Vicar appointed to the church by him, and two other persons 
representing the Roman Catholic yogakars. The defendants were Chaldean 
Syrian Christians and wirh those in possesion were joined as defendants the Chor 
Episcopa, the Vicar appointed to the church by him, and four persons represent¬ 
ing the other ycgakais 

[242] The plaint was framed under Civil Procedure Code. Section 539, and 
contained, besides a prayer for possession, prayers for a declaration that the 
church, &c.. was held on trust for worship according to the faith and discipline 
of the Church of Rome, and for injunctions against the defendants. The suit 
was tried by the District Judge in whose Court it was instituted, although the 
defendants pleaded that it was within the jurisdiction of the Subordinate Court, 
Section 539 being inapplicable. He passed a decree as prayed, holding that the 
church, &c., was dedicated to the trust stated in the plaint, although it had been 
diverted from the purposes of that trust fora time. In coming to this con¬ 
clusion, he referred to a Portuguese work dated 1606, “ India Orientalis Chris- 
tiana published in 1794, and Hough’s “ History of Christianity in India ” 
published in 1839. 

Held, (l) that the suit not being one brought by beneficiaries against trustees, 
nor for any of the purposes mentioned in Civil Procedure Code, Section 539, that 
section had no application; 

(2) that, although the suit should ‘accordingly have been brought in the 
Subordinate Court, the District Judge had jurisdiction to try it ; 

(3) that the District Judge was justified in referring to the books above 
referred to; 

(4) that the decree was right, on its appearing that the church, &c., had 
been held on the above trust from 1599 to 1882 with a doubtful interruption for 
one year, although the original trust may have been different. 

• Appeal No, 13 of 1891. 

(2) 6 M. 250. (31 18 0. 462. 
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Appeal against the decree of A. Thompson, Acting District Judge 
South Malabar, in original suit No. 1 of 1890. 

Suit instituted with the consent of the Advocate-General under Civil 
Procedure Code, Section 539. 

Plaintiff No. 1 was the Vicar Apostolic of Trichur, exercising as such 
authority over all Romo-Syrian churches {i.e., Roman Catholic churches 
in which the Syrian rite is observed) within that vicariate; plaintiff No. 2 
was the vicar of one of such churches situate at Palayur ; plaintiffs Nos. 3 
to 5 were the kaikars or wardens of that church ; plaintiffs Nos. 6 and 7 
were members of the yogam of the church, and they sued as representing 
all the yogakars or parishioners “ remaining in obedience to the faith and 
discipline of the Church of Rome.” 

Defendant No. 1, who used the designation of Chor Episcopa, claimed 
authority over the Palayur church by virtue of his appointment by Bishop 
Melius, described in the plaint as a schismatic from the Church of Rome, 
but stated by the defendants to be the lawfully constitued ecclesias¬ 
tical authority to whom the Chaldean Syro-Christian community was 
subordinate in all spiritual matters. Defendant No. 2 was the vicar 
appointed under his authority. Defendants Nos. 3 and 4 had been 
elected kaikars by a meeting of the yogam in 1887 at the same time as 
[243] plaintiff No. 6, and in October 1889 they had been declared by a 
magisterial order to be in possession together with him of the church and 
the pronerty appertaining to it. and to be entitled to retain such possession 
until evicted by due course of law. The other defendants were members of 
the yogam of the church and were sued as representing all such yogakars 
as were notin obedience to the faith and discipline of the Church of Rome. 
The plaint contained the following paragraphs as to the history and con¬ 
stitution of the church :— 

“ The plaint church, together with all the property appertaining thereto 
( as described in the schedules hereunto annexed, belongs to the yogakars, 
in trust, to use and cause to be used, the same for the worship of God in 
‘ the communion and according to the faith and discipline of the Church 
of Rome, in obedience to the authority on that behalf ordained for the 
time being by His Holiness the Pope of Rome, and is included within 
“ the Vicariate Apostolic of Trichur. 

“In or about the year 1599 the yogakars of the plaint church came 
“ into the communion of the Church of Rome; and from that time until 
the present, except for a short time hereinafter spoken of, the said church 
has ever been used for the worship of Godin the communion and accord¬ 
ing to the faith and discipline of the Church of Rome in obedience to 
‘ the Bishops or Vicars Apostolic or other authority for the time being 
“ appointed or sanctioned in that behalf by the Pope of Rome. In pursu- 
“ ance of such faith and discipline the vicar and clergy of the said ohurch, 
“except as is stated in the 6th* paragraph herein, have ever been exclu- 
“ sively priests in communion with the said Church of Rome and appointed 
“ to the plaint church by the Bishops, Vicars Apostolic, or other authority 
“ aforesaid sanctioned in that behalf as aforesaid. 

“ For the more convenient management of the secular affairs of the 
“ plaint church and properties it has ever been, and still is, the custom of 
“ the said yogam, subject to confirmation by and under the authority of 
“ the said Bishops, Vicars Apostolic or other authority aforesaid periodi- 
“ cally to elect out of their number certain men called kaikars for the 
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purpose of such management. The 3rd to 5th plaintiffs were so elected 
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•« ? aid B whop Melius, certain of the yogakars of the plaint church in 

« “ dl !T t0 ‘*\ a ^tbority of His Holiness, and contrary to the faith 
ad discipline of the Church of Rome, in or about the year 1876 yielded 
themselves to the authority of the said Bishop Melius! and so rema ned 

othI . Rom°T S ni. g u C ° Ul t ° f Madras ® iven ^ respect of certain 
chnr!h R T Syr i at \ Ch , ur “ hes m Malabar in like case with the plaint 

nve the .'I a9 , d6c ' ared tl ’ at tha * a > d Bishop Melius had no authority 
» it UrChe! . ; whereupon in or about the month of September 

second rd T « u . plam ‘ ohuroh with the ‘hen kaikars and the 

second plaintiff, he then being the year of the said ohurob, returned to 

eir allegiance to the Church of Rome by a submission made to the 
Gubeinadorof Cranganore, who at that time was the local ecclesiastical 
superior of the said church under the authority of His said Holiness 
and so remained until the 14th July 1889.” ’ 

The prayers of the plaint were for declarations that the church was 
subject to the jurisdiction of the Vicar Apostolic of Trichur ■ that the 

nhfin? h t e h ld i th ?“ h rff h, M & ' 3 "u 0n tlUSt meu “ ionefI in Paragraph 3 of tha 
plamt that plaintiffs Nos. 3 to 5 were the duly appointed kaikars ; there 

were a so prayers lor possession of the ohuroh, *c„ and for iojunctions 

against the defendants and their section of the vogam. 

The defendants denied the right of the plaintiffs to the reliefs claimed, 
and alleged as to history and constitution of the church as follows •_ 

u ," The ° hurch ' l t0 , gethe ^ Wifch a11 the P^peny appertaining thereto, 
belong and have ever belonged from the date of its foundation, exclu¬ 
sively to the Chaldean Syrian Christian community inPalavur, Orumana- 
.. 7? r ,’ Cb avakad ' Iringaprom, Guruvayur and other amsoms in British 
.. Malabar, and in Anyannur and Choovallur desoms in Cboondapravirtbi 
i. ! n the Cochin State ; have ever been devoted exclusively to the faith, and 
.. have ramam ed m the uninterrupted possession and control of the said 
oommuni y The said church and its properties have never at any time 
belonged to he Church of Rome, and have never been £245] subject to 
.. the temporal or eccles,as leal jurisdiction of the Pope of Rome or of any 
.. authority subordinate to the Pope of Rome. The plaint church has ever 
., SE?/* foundation followed the practice, ritual and communion of the 
., £ ha . deft P ? h hu p^ at Sahv'ou. and has been subject solely to the juris¬ 
diction of the Patm^ in all spiritual matters. But the 

“ toTs Q office r h r 0 t>,°l Baby !°n haViDg beeDl con ‘ rar y to custom, appointed 

to his office by the Pope of Rome, the said Chaldean Syrian Christian 

community do not now hold themselves subject to his spiritual authority 
No person other than the said Chaldean Syrian Christian community 

“ the pTaffit oVurch! ^ “ y V ° iCe 5n tbe te “ pOTal 

" The said community of Chaldean Syrian Christians assembled 
.i ! n yoea . m ® 8 ®t from among their members annually, or at such other 

(i intervals as they deem fit, threa persons called kaikars to managethe 

n- y the f 0burch durin S their time of office and to act subject to 
the directions of the said community in aU matters. The kaikars have 
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“ never been elected subject to the confirmation of any spiritual authority, 

** Roman Catholic or Chaldean Syrian. 

“ The defendants 3 and 4 and sixth plaintiff are the present kaikars. 
“The third defendant is the present senior or head kaikar and, as such,. 
“ in possession of all the title-deeds and properties of the said church. 

Further, the defence of limitation was raised, and it was pleaded that 
the suit should have been brought in the Subordinate Court and was 
wrongly brought under Civil Procedure Code, Section 539. 

The District Judge held that the plaintiffs had established their 
allegations and passed a decree as prayed. In his judgment he referred 
(in paragraphs 8 and 9) to a Portuguese work by Fra Antonio de Goneca, 
published at Coimbra in 1606, to the India Oricntalis Christiana,, by 
Father Paulinus of Saint Bartholomew published in Rome in 1794, and to 
Hough’s History of Christianity in India. 

The defendants preferred this appeal. 

Mr. Norton, for appellants. 

Mr. Gover, for respondents. 


JUDGMENT. 

The first point taken before us is that the suit is not one within the 
scope of Section 539 of the Civil Procedure [246] Code, and hence 
will not lie in the District Court. The District Judge held that, though 
the suic was not one for any of the five kinds of relief specially describe 
in that section, tne relief sought for came under the words such further 
or other relief as the nature of the case may require.” 

It appears to us that the suit is not of the class contemplated in 
Section 539 at all. That section deals with suits brought by beneficiaries 
against trustees, or for any of the special purposes mentioned in Section 
539 ; whereas this suit is brought by persons claiming to be the de jure 
church-wardens entitled to possession of the building against their pre¬ 
decessors in office whose term has expired and who refused to surrender 
possession and have usurped possession of the church and become tres¬ 
passers. Plaintiffs Nos. 1 and 2 on the one side and defendants Nos. 1 
and 2 on the other are joined in the suit in order to obtain a declaration 
at the same time as to the purposes of the trust, a3 to which 
defendants, members of the congregation, are not in accord with tne 

P a We are of opinion, therefore, that the suit should have been brought 
in the Subordinate Court; but we do not think it necessary on that ground 
to reverse the decree and return the plaint for presentation to the^proper 
Court. The District Court had undoubtedly jurisdiction to try the SU1 ' 
and we agree with the view taken by the High Courts of Allahabad an 
Calcutta as to the effect of Section 15 of the Civil Procedure 
Lai v. Mazhar Husain (l) and Matra Mondal v. Han Mohun Mulliclc l /■ 
In this case the suit has been fully tried on the merits by a Court wmc 
had jurisdiction to try it, and it would be manifestly unfair to direct a 
unnecessary re-trial on account of an irregularity not affecting tne 

m6U Th 9 next point urged is that all the defendants’ witnesses were not 
examined. We find that issues were settled on 30th July 1890, a?d 
suit was then posted for final hearing on 14th October. On 7th potobe 
the defendants applied for summonses for 17 witnesses, many ot woo ■ 


(1) 7 A. 230. 


(2) 17 C. 155. 
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i t ‘ n - th9 C ?° hin State ' Tba trial began on 14th October 
and oontmued for several days, but not till 24th October did the defendants 

mfino ° n Sr ° Und that al > their witnesses were 

been issued Z Ifc was D °t then stated that the summonses had not 
been issued, and there is nothing before us to show that they were not 

issued. The Judge rightly held that the defendants had been guilty of 

asked 3 e for e in n Seu? fUS h ' 3 adj0urn “ 9nb ' r ‘'s true that further time was 

the Patrllnh f° btam instl ' uction3 *° d evidence from 
defends ? h ? a ? lon ' but ^is necessity (if real) does not excuse the 
defendants in neglecting to summon till too late witnesses wno resided in 

their own immediate neighbourhood. Nor was the necessity for instructions 

from Babylon mentioned in the petition of 24th October.' 

Passmg to the merits, it was next objected that the District Judge 
was not justified under Sections 57 and 87 of the Evidence Act in referring 
to the works spoken ot in paragraphs 8 and 9 of his judgment. In this 
contention also we are unable to agree. Of these works, the first was 

published more than 200 years ante litem molam, the second in 1839, and 

the third, India Onentahs Christiana, was published at Borne in 1794 and 

is of recognized historical authority. So far, therefore, as these books 

related to matters of public history, the Judge was justified in referring to 
them. ® 

With reference to the general history of Christianity in Malabar we 
may also refer to Logan’s Malabar Manual. Practically, however, tliero is 
no dispute as to the events which led to the Synod of Diamper in 1599, or 
to .be fact that Archbishop Menezes in that year brought the Syrian 
churches m Malabar into subjugation to the Church of Romo. By decree 
V Ill session III of that synod the acknowledgment of the Patriarch of 
Babylon as supreme pastor was expressly forbidden under pain of excom¬ 
munication. It is true no doubt as pointed out by the District Judge that 
after che synod several of the Syrian churches reverted to Nestorian 
doctrines and united themselves to what is known as the Jacobite church • 
but we may point out that the Jacobite Bishop sent out in 1653 (Mar 
Ignatius) was sent ny the Patriarch of Antioch and not by the Patriarch 
oi Babylon. It appears (Manual, p. 209) that the present' communitv of 
Synan Christians not unoer allegiance to Borne, is at the present day 
undet the Patriarch of Antioch, and we are not referred to aD V historical 
work which shows that there is any bony of Christians now in Malabar re- 
jectmg allegiance to Borne which is under the jurisdiction of the Patriarch 

ali? a ed y h D ; th P S I sienlfi h caDt J? ct ‘bat the defendants have never 

alleged that the Palayur church is under the Patriarch of Antioch, yet 

that prelate now represents those Nestorian doctrines which were held in 

Mahrbar anterior to the Synod of Diamper. It is remarkable that, while 

the defendants now claim that the trust should revert to the ancient 

Borne “ ot 'T lthst . andm e ‘be lapse of time during which the authority of 

nat? to h th beeD , ,m P r f ! ed , u P° n ‘be trust, they do not claim to be subordi¬ 
nate to the only patriarch who now exercises spiritual jurisdiction in 
Malabar over congregations professing the Nestorian doctrine 

\h aS Ur - g< ? ‘ ba “be evidence to show that the Palavur church came 

The facts 9 hown 1 t 0n ° fRom0at “>• Synod of Diamper was but meagm 
The faots shown, if not many in number, are, however, significant and 

here >s absolutely no ev.denceon the other side to show ihat from 1599 to 

Tn 6 Honffh? rr 7* of Babylon exercised any jurisdiction over their church 
In Hough a History of Christianity in India Vol II qia hr u ? 

in 1839, reference is made to the arriva ot t“J Ca^JTt?motion the 
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Malabar Coast in 1657 after the martyrdom of Bishop Attala and to the 
dissatisfaction of the Jesuits and Portuguese at their arrival. The narrative 
tells of their arrival at Palayur, one of the parishes in the diocese of 
Angaraale (a Roman Bishopric), and that the cattanar (the rector of the 
place) concealed himself in order to avoid the unwelcome visitors. This 
certainly tends to show that at that time Palayur was under the jurisdiction 
of Latin Bishops. 

There can, we think, be no doubt that the Palayur church, entered in 
the list of Catholic churches at page 267 of India Orientaiis Christiana , 
is the church now in dispute. Palayur is supposed to be one of the most 
ancient churches in Malabar, and it can hardly be supposed its name would 
be omitted in such a list. The mark affixed to the name shows that 
Palayur was one of the churches destroyed by fire by the army of 
Tippu Sultan. 

It is scarcely possible that there can be stronger evidence as to what is 
really the faith and discipline of any church than the rituals in use in that 
church. Those in use at Palayur are the Syriac rituals prescribed for the 
use of the Malabar Romo-Svrian churches, and are printed at the Press of 
the Propaganda at Rome. Had the church not been Romo-Syrian, it is 
inconceivable such books would have been either supplied by the Propaganda 
or [249] have been allowed to be used in the church by any of themetrans 
under a schismatic patriarch. It is not even suggested that from 1599 up 
to the present date any other ritual has been used. The oral evidence 
likewise points to the inference that up to the coming of Mar Thoma in 
1861 the Palayur church was subject to the jurisdiction of the Roman 
Bishop of Virapoli. 

It is admitted that Mar Thoma was sent by the Patriarch of Babylon 
in 1861, and that the Palayur church placed itself under him. "Whether 
he came or professed to come with or without the sanction and authority 
of the Papal See there is no evidence to show ; but his stay was short, 
and he left India in 1862. The defendants contend that after his 
departure the Palayur church remained under the authority of a metran 
appointed by the Patriarch of Babylon, while the plaintiffs assert that the 
church then submitted to the “ Gubernador ” of Cranganore. 

A large number of documents were put forward as showing that the 
Gubernador exercised jurisdiction over the Palayur church subsequent to 
1861 and up to the coming of Bishop Melius in 1874. It is objected 
before us in appeal that these documents were not proved and that they 
were not produced at the right time. No such objections appear to have 
been taken in the Court below, and the Judge found that their genuineness 
was proved. A similar objection was taken in the Chittatur case and 
overruled —Bishop Melius v. The Vicar Apostolic of Malabar (l). The 
documents unquestionably show that jurisdiction was exercised by the 
“ Gubernador.” fl 

It may be noted as curious that the Palayur church did not on the 
departure of Mar Thoma again submit itself to the jurisdiction of the 
Bishop of Virapoli. In explanation, it is suggested that discipline was 
lax, and that so long as the churches did not place themselves under 
heretical bishops, the Roman authorities were not very particular which 
Latin Bishop was acknowledged. This explanation is by no means 
improbable. It was in 1861 that, in accordance with a concordat made 
between the Vatican and the King of Portugal, commissioners were sent out 


(1) 2 M. 295. 
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‘“t 6 ! 1 , 8 the r"*" 0 ' tha Go »«®S 0 prelates and the Vicars Apostolie 
under the oontrol of the Propaganda. It was not, however until 1887 that 

inched f ot fcb ® ^°“ an churches of the Syrian rite [290] (PMayur 

r ele d ' ? TT ban ^ ed over t0 the Vicar Apostolic of Triohur by the Vicar- 
Geneial of the Portuguese mission at Cranganore (vide Exhibit TT’) 

Melius 'in^1874°“^? pV hal " aDy u l ' a ‘ e ' since the “rival of the Bishop 
Melius in lb74 the Palayur church has ceased to acknowledge the 

juusdmtion of the Pope of Rome, and has returned to the Svro-Chaldean 

fa th as it existed previous to 1599. Upon a careful examination o the 

evidence we are not prepared to hold that Bishop Melius came to Malabar 

m the character of a bishop repudiating the supremacy of the See of 

Rome. The book marked COCCI shows conclusively that in 1868 

he was a Roman Catholic Bishop, and, as such, published a book which 
was printed at the Press of the Propaganda at Rome, of which the 
preface written by himself expressly asserted the supremacy of the Pope 
and denounced the Nestorian heresy to which he is now alleged to be L 

sclmoR under him ' b °° k is D0W used ia «<• 

Bishop Melius was no doubt sent to Malabar by the Patriarch of 
Babylon Exhibit D D D D is a certified translation^ the Syri^ Utter 
of the Patriarch introducing him to the church at Trichur. Nothing can 
be clearer from that letter than that the patriarch himself at that time 
acknowledged the jurisdiction of the Roman See. It is quite clear that 
the real object which the patriarch had at heart was ThaT the Romo 
Sj nan chinches of Malabar should be exempted from the jurisdiction of 
the Latin Bishops and placed under a Bishop of the Syro-Chaldaic rite 
For that object he had twice visited Rome, and it is quite clear from what 

he says that ,t was not the supremacy of the Pope, but the supervision 

of the Propaganda which the Romo-Syrian church so strongly objected 
to. It is apparent from the letter itself that his petition to' the Pope 
was unsuccessful, tor; he goes on to say that in his capacity of Patriarch 

of Babylon (no mention ,s made of the Pope's approval) he sends Bishop 

Melius, though be anticipates he will meet with opposition from the 
Propaganda on his arrival m Malabar. Exhibit XVIII, f which contains the 
»r 2 R ] «g t g° dUC i 10n f 81Ven ^^ e Patnai ' oh to Her Majesty's Consul-General 

at Bagdad, and is forwarded to the Bombay Government, contains the 
same complaint against the tyranny of the Roman Propaganda, against 
wh.cn the protection of Her Majesty's Government is requested. 

There is considerable evidence that on first arrival in Malabar Bishop- 

IfalSi?Hn^biih tb" h b |i l mUm V ' VicoT **°*t°te ot 

Malabar\X )) in which the bull which he Drofessed to hold from the Pone 

was denounced as a forgery. The evidence leaves no doubt th“t in course 

PatrUrr.h 9 o7 R e . xc ° m ™ at0d the Pope and was then recalled by the 
Patriarch of Babylom Before leaving Malabar he appointed the first 

defendant as Chor Episcopa, but there is nothing to show that this 
Janu'ar^ ise” ' IOm th6 VioM - Genaral . Cranganore, to Biehop Medlyoott, dated 24th 

printed'ait tli^PropagandaVn Rome'Tri n 86s! im ° D ° min ° EHa Joanne M °"° aa °tu m , 

Depart™^ ° £ th6 Madras G °™™“«>t, Political 

(1) M. 295. 
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appointment was ever approved by the patriarch, and the validity of any 
aDpointment under such circumstances may well be questioned. Exhibit 
XXIII is the pastoral letter addressed by Bishop Melius to his flock in 
1882 on taking leave of them. It does not allude to the circumstances 
under which he was undoubtedly recalled, and contains no repudiation of 
the supremacy of the Pope, but contains an earnest appeal to remain 
faithful to the ancient Chaldean faith notwithstanding the interference of 
“ foreigners.” 

The inference, therefore, to be drawn from this evidence is that the 
Palavur church in submitting originally to the authority of Bishop 
Melius never intended to repudiate the supremacy of the Roman See. 
Dr. Melius held himself out as long as he could as having come with the 
sanction of the Pope; when that illusion was dispelled, he set up the plea 
that the Patriarch of Babylon bad the right to appoint him ; but he was 
then recalled by the patriarch. On his departure the yogam and kaikars 
did no doubt submit themselves for a time to the authority of the first 
defendant, who now denies the supremacy of the Pope, though there is 
no evidence that he himself is an adherent to Nestorian doctrines. 

That; the vicar and the kaikars did again submit themselves to the 
Pope in 1886, and that Bishop Medlycott did visit and [252] formally 
assume jurisdiction over the church there is no reason to doubt. But even 
had the first defendant held uninterrupted possession since 1882, that fact 
could make little difference. We have seen that from 1599 till 1882, with 
the doubtful interruption of one year (1861), the church had been held 
upon a trust for the worship of God according to the faith and discipline 
of the Church of Rome, and that being the case, the fact that the Palayur 
congregation prior to the Synod of Diamper in 1599 may have been 
Nestorian in doctrine is immaterial. The objects of the original trust, if 
different, have long since ceased to exist, and the profession for 290 years 
of the faith, doctrine and discipline of the Roman Catholic Church according 
to the Romo-Syrian ritual is amply sufficient to impress a trust of that 
character upon the funds and property of the Palayur church. We have 
no doubt that the decision of the Judge upon this main contention is 


r»ght. 

Objection was then taken that plaintiffs Nos. 3 and 5 were not duly 
elected as kaikars. The point does not appear to have been strongly 
pressed in the Lower Court, and we do not think there is sufficient reason 
to hold there was any technical informality in summoning the meeting. 
The plaintiffs, at a’l events, represent that part of the yogam who are 
desirous of rescuing the property of the church from men who are seeking 
to divert the use of the trust to purposes alien to its proper object, and aie 


n that ground entitled to succeed. 

We can see no reasonable objection to the form of the decree. The 
inguage certainly would not preclude the See of Rome from transferring 
piritual or ecclesiastical jurisdiction to any other Vicar Apostolic, an 
b is quite clear that those members of the yogam who repudiate the 
bjects of the trust have for the time disqualified themselves from the 


exercise of the right to take part in its management. 


The appeal must, therefore, be dismissed with costs. 
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[253] APPELLATE CIVIL. 

Before Mr. Justice Shephard , and Mr. Justice Handley. 

Gomaji (Plaintiff) Appellant u. Subbarayappa and another 
(Defendants ), Hespondents.' [3rd November, 1891.] 

Tra 'tjjL7ZZ AU ~ iCt IVOf 1882 ' &C< “ n 53 -Unrevisterea^ooe-Personal 

b/tL u Sg-T 0 °;^L d rbn::r d ii£%° oat ™ d a 

t“ itl6d t0 sue oa the oovenint * Dd obUia * <™> 

CF " ““rtfS# fD. R 18".V,aoTj Ina - CaS ' 1 = 19ML ' J ' 684 ' 589 >: 17M 'L- 

Second appeal against the decree of W. C. Holmes, Acting District 
Judge of Bellary m appeal suit No 42 of 1890, reversing the decree of 

^1888 Pa a0banar ’ DlStr '° b Munslf ot Bollary, in original suit No. 115 

Suit to recover principal and interest due on the following instru¬ 
ment executed by defendants No. 1 and 2 in favour of the plaintiff and not 

rGf'iSborQQ i — 

.. __ “ Mortgage-deed executed jointly by Subbaravappa, son of Bysani 
.. Narayanappa and Seenapna, son of Polepally Dasappa, Komaties, living 
.. by t™de, and residing m Brueepettah, Bellary, to Gomaji Garu. son of 
.. Mar wadi Fitajee, .'^mg by trade, and residing in Brucepettab, Bellary 
.. on the 3rd of .Aswija Babula of tbe year Parthiva, corresnonding to 26th 

.. Aft f deducting the cash paid on settling to-day tbe account of 
.. prmcipal and also interest relating to the pro-note written and executed 
.. m yo “r name, by both of us together, on the 13th Chaitra Sudham of the 
.. yearTharana, we having become indebted in a remaindar of Rs 600 in 

■■ Th rd9 r “ 1 U f reA - P ly ' . e “ out8d “bis deed in you; name. 

Iherefore, the description of the immoveable property— 

* * * * 

" Having mortgaged as security for your amount three immoveable 
properties in all, we have made over to you the [234] sale and 
.. mortgage-deed connected therewith. Having settled interest for the 
^saud amount at Rs. li per cent, per mensem, of us he that is present 

.. w,1 ‘ pay tbe plln f 1pa * and also mterest your principal and interest- 
.. °“ y< T demand. When you so demand, if there should be anv 
.. ob *raohon on your part, without paying tbe principal and interest vou 
. are at liberty to sell according to your pleasure the mortgaged properties 
.. . and to reoal ™ ttla proceeds, and to recover the remaining debt-amount 
« from ?. the * r0a and P 0r s°nal proDerties and from us. Till your 
.. a “ 0UDt 181< iuidated, we will have no right to make a gift of, or to sell 
.. or , ta mortgaga ’ the mortgaged properties. If payment of any kind 
.. whatever not mentioned m this deed should be pleaded as having been ■ 
made, a Court of Justice should not accept our word.” g 

, ,,. Tha D ! 8trlcb Munsif passed a personal deoree for the money claimed 
holding that such a decree was not precluded by the want of registmtion’ 

* Seoond Appeal No. 1197 of 1890. 
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on a consideration of Striseshathri Ayyengar v. Sankara Ayen (1) 
Venkatrayudu v. Papi (2), Mattongeney Dossee v. Ramnarain Sadkhan( 3) 
and Ulfatunnissa Elahijan Bibi v. Eossain Khan (4). 

The District Judge, on appeal, reversed this decree. 

The plaintiff preferred this second appeal. 

Rama Ran, for appellant. 

Parthasaraahi Ayyangar and Rangachariar , for respondent. 

JUDGMENT. 

In our opinion, the judgment of the District Judge is clearly wrong. 
By the terms of the instrument sued on, the defendants covenanted to pay 
the money, and, at the same time, the plaintiff was empowered to sell the 
property and realize the amount. Had the document been registered, it 
would have been competent to the plaintiff either to proceed on the 
covenant or to sue for sale of the mortgaged property. The decision in 
Mattongency Dossee v. Ramnarain Sadkhan (3) is distinguishable. 

Wo must reverse the decree of the District Judge and remand the 
appeal for disposal on the merits. The respondents must pay the costs of 
this appeal. Other costs to be provided for in the revised decree. 


15 M. 255 = 2 M.L.J. 29. 

[255] APPELLATE CIVIL.' 

Before Mr. Justice Muttnsami Ayyor and Mr. Justice Parker. 


Narayana ( Defendant No. 4), Appellant v. SHANKUNNI AND 
OTHERS ( Plaintiffs and Defendants Nos. 1 to 3), Respondents /' 

[22nd September and 5th October, 1891.] 

Specific Relief Act—Act 1 of 1S77, Section 42-Declaration—Consequential relief—Civil 
Procedure Code , Section 53— Amendment of plaint, 

A karar wa? executed by members of two Malabar tarwads, by which the tarwad 
of the plaintiffs and defendants Nos. 1 and 2 was amalgamated with that of 
which defendant No. 3 was a karnavan; part of the property of the plaintiff s 
branch was in the possession of defendants Nos. 1 and 3, and part of it was hel 
under demises from defendant No. 3. 

The plaintiffs sued for a declaration of their title to this property and for a 
declaration that the karar was not binding on them. An issue was framed on 
the question whether the suit was maintainable for want of a prayer for a 
relief consequential on these declarations: 

Held, (1) that the suit was not maintainable for want of a prayer for posses¬ 
sion of the lands under demise ; 

(2) that the plaintiffs should not be permitted on appeal to amend the 
plaint on appeal by the addition of such a prayer. 

[N.F.. 7 Ind. Cas. S67 (86S)=S M.L.T. 358 = (1910) M.W.N. 498 ; F., 18 M. 405 (407); 
33 M. 452 (455) = 5 Ind. Cas. G30 = 20 M.L.J. 301=7 M.L.T. 311 ; R.. 2« 

332 (336); 21 M.L.J. 952 = 10 M.L.T. 356 (358) = (1911) 2 M.W.N. 387 (3SW», 
D.,17 M. 232 (234).] 

Appeal against the decree of E. K. Krisbnan, Subordinate Judge of 

South Malabar, in original suit No. 9 of 1887. ' 

The plaintiffs alleged that they together with defendants Nos. 1 ana J 

constituted the Vadakampat tarwad, plaintiff No. 1 being the preset 


(1) 7 M.H.C.R. 296. 


Appeal No. 149 of 1888. 

(2) 8 M. 182. (3) 4 C. S3. 

528 


(4) 9 C. 520, 


15 Mad. 257 



NARAYANA V. SHANKUNNI 


1891 

OpT, 5. 

Appel¬ 

late 

Civil. 


ants Nos 'l anA % now °' a . Imad to ba “valid, executed by defend¬ 
ant™ l' 1 2 d 1 ' 8 P resantatl v«9 Of the other defeudants' tarwad, 

tai waT ZT Tu amaI § amatad I ‘ ba ‘ of the property of the plaintiffs’ 
tanvad, the tarwad house was in the possession of defendant No 3 as 

karnavan of the defendants’ tarwad as per schedule B, and certain land in 
cw ? , 8naQ ‘ 3 t ° who , m . ,t; had been demised by defendant No. 3 as per 

fhat d fh« \ fc ° the P al “ 6 ’ ,-T he prayar was for a dd0ras M declaring 
that the karar was invalid as against the plaintiffs, and that the 18 M. 238= 

defendants other than defendants Nos. 1 and 2, had no right to the 2 M.L.J. 29. 

y a ,- b ° Ve r ^ 61 ' re , t0 the rants tbaraof ’ but fchat tba same was 
L256J vested in the plaintiffs tarwad ; (2) showing the defendants’ claim 

upon, and possession of, the tarwad house specified in Schedule B and 

directing the defendants Nos. 3 to 17 to restore it to the plaintiffs- 

d6ri ? g . fchab fche defendanfcs Nos. 3 to 17 do deliver to the first plaintiff 
all uhe subsidiary deeds and kychits in respect of the lands mentioned in 

Schedule A ; (4) ordering that the defendants Nos. 3 to 17 do pay costs 

with interest; (5) and by granting such other reliefs as to the Court 
seems fit. 


.. , . Is f.“ es ware framed raisin g the questions among others , 11 whether the 
,, Plaintiffs are entitled to a decree as prayed for?” and “ are the plaintiffs 

„ bound to ask for consequential relief under the circumstances 
mentioned V 

The Subordinate Judge made the declarations prayed for and decreed 

that defendant No. 3 surrender to the plaintiffs the house mentioned in 

Schedule B and the title-deeds of the properties mentioned in Schedule A 

The defendants preferred this appeal on the following amon° other 
grounds:— ° 

The plaintiffs are not entitled to a declaratory decree, so far as the 
properties in A are concerned. They ought to have prayed for conse¬ 
quential relief or possession.” 

Sankaran Nayar and Ryru Nambiar , for appellants. 

Rama Rau, for respondents. 


JUDGMENT. 

I 

The only question which it is necessary for us to determine is 
whether the suit can in its present form be maintained under Section 42 
of the Specific Relief Act. The plaint contains no prayer for possession 
of the properties mentioned in Schedule A, though the right which it is 
sought to establish is the right to set aside the karar and the amalgamation 
effected thereby of the plaintiffs’, branch and that of the defendants 
Nos. 3—-17 into a single tarwad, and so po establish the exclusive title of 
the plaintiffs branch to those properties. 

i • B. 6 , a£feot ° f tba declaration must practically be to restore the 
plaintiffs branch to the position which it occupied prior to the date of the 
karar, and to restore its exclusive possession and title. The separate 
allotment and possession to which they claim to be entitled is clearlv a 
consequential relief within the meaning of Section 42. There is also a 
distinct averment in the plaint that plaintiff No. 1 is the lawful karnavan 
of his branch, and a decree awarding possession of a house and title-deeds 
to him 1257J in that capacity has also been claimed and obtained It is no 
doubt true that most of the properties mentioned in Schedule A are stated 
to be in the possession of tenants, but we observe that they are held under 
demises granted by defendants Nos, 1, and 3, in accordance with the stipu¬ 
lations contained in the karar^ andithe possession of the tenants can ■ only 
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be regarded as the legal possession of the demisors, which is clearly 
adverse to the title which the plaintiffs desire to establish. The fact there¬ 
fore that the tenants are in actual possession is no ground for the plaintiffs 
omitting to claim possession as against the defendants. Our attention 
is drawn to the fact that defendant No. 1, who is a member of the plaint¬ 
iffs’ branch, is in joint possession with defendant No. 3. who is the 
karnavan of the other branch, but such possession is distinct from the 
possession which the plaintiffs are entitled to claim. If the present suit 
were instituted by him, defendant No. 3, he would be hound to claim 
separate possession of the properties mentioned in Schedule A in superses- 
sion of the arrangement embodied in Exhibit I. We are therefore of 
opinion that plaintiffs are not entitled to maintain the present suit with¬ 
out praying for possession of the properties as consequential relief. 

It is suggested for the respondents that we should allow them to 
amend the plaint by adding a prayer for possession. We observe that 
the objection that the suit was nob maintainable under Section 42 was 
taken in the Court below on 15th August 1887, and that the plaintiffs 
instead of asking for permission to amend the plaint contended that the 
suit was maintainable and took a fresh issue in regard to it. This is not 
a case in which the objection is taken for the first time in appeal, and we 
do not consider that the decisions in Limba Bin Krishna v. Hama Bin 
Bimplu (1) : Chomu v. Umma (2), and in Abdulkadar v. Mahomed (3) are m 

Nor is this a case in which the amendment was asked for and 
refused in the Court of First Instance. It is not therefore on all fours 
with Tildcsley v. Harper (4), or Kurtz v. Spence (5). On the other hand, 
the objection was taken in the Court below, and the plaintiffs elected to take 
an issue and to allow the suit to proceed subject to the risk of an adverse 
decision. It is true that, as a [258] general rule, the plaintiff may 
be permitted even on appeal to amend the plaint when he had framed it 
bona fide under a mistake or erroneous advice, and the other party could 
be adequately compensated by an award of costs, but it must be observed 
that when such amendment might possibly create a necessity for fresh 
written statements and for fresh issues and practically amount to a trial 
de novo from the commencement, it is much more convenient to leave the 
plaintiffs to the liberty of maintaining a suit for ejectment, so that the 
opposite party might in no way be prejudiced in his defence or harassed 
with a second trial of the same suit. Under the circumstances we do not 
consider that this is a case in which we should allow the suit to be change 
into one for ejectment at this stage. We reverse the decree of the Sub¬ 
ordinate Judge on the ground that a declaratory suit will not lie and 
dismiss the suit with costs. 


(1) IS B. 548. (2) H M. 46. (3) 15 M. 16. 

(4) 10 Ch. D. 393. (5) 86 Oh. D. 770. 
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THANIKAOHELLA V. SHODAGHELLA 


18 H. 288. 

APPELLATE CIVIL. 

Before Mr. Justice Parker. 


THANIKACHELLA AND ANOTHER {Defendants), Appellants v. 
bHUDACHELLA ( Plaintiff ), Respondent* [12 th November, 1891.] 

Limitation Act-Act XV of 1877. Schedule II. Articles 99. 132 -Payment of entire rent 
by a co-tenant—Suit for contribution. 1 * C 

Ooe of two persotis, having a joint bolding from a mittadar, paid tbe whole of 
tbe mittadar s dues for on* y«ar, and more than three years after the date of 
payment he sued the other for contiibution : 

Held .the payment did not create a charge on the land, and the suit was con¬ 
sequently barred by limitation. 

, 26 M. 686 (702) (F.B.).J 
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Appeal against the order of P. Narayanasami Ayyar, Subordinate 
Judge of Salem, in appeal suit No. 271 of 1889, reversing the decree of 
T. S. Krishna Ayyar, District Muosif of Krishnagiri, in original suit 
No. 133 of 1889, aod remanding the suit for re-trial. 

The plaintiff and defendants were described in the plaint as owners 
each of one moiety of two permanent ijara villages held on [259] patta in 
the plaintiff’s name, on which a certain sum was annually payable to the 
mittadars ; the plaintiff, it was alleged, paid the whole of this sum for 
one year on 29th August 1885, and he now sued for contribution. 

The District Munsif held the suit was barred by limitation and 
dismissed the suit. The Subordinate Judge on appeal reversed the decree 
and remanded the suit, holding, on the authority of Seshagiri v. Pichit (1), 
that the payment constituted a charge and the period of time applicable 
was twelve years in the Limitation Act, Schedule II, Article 132. 

The defendants preferred this appeal. 

Mr. Norton, for appellants. 

Sivasami Ayyar, for respondent. 


JUDGMENT. 

The case quoted by the Subordinate Judge was under tbe Revenue 
Recovery Act, not under Act VIII of 1865. 

The suit, however, is not for rent, but for contribution on account of 
a payment made by plaintiff in defendants’ interest. There is no provision 
of law making such a claim a charge upon immoveable property. Article 
99 of the Limitation Act applies. 

The decree of the Subordinate Judge must be reversed and that of the 
District Munsif restored. The appellants are entitled to their costs in this 
And in the Lower Appellate Court. 
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15 M. 259 (F.B.), 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , Mr. Justice 
Muttusami Ayyar , and Mr. Justice Shephard. 
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Reference under Stamp Act, Section 50." 

[13th October, 1891.] : *‘- 

Stamp Act—Act I of 1879, Schedule I, Article 54— Release— One-anna adhesive Stamp- 
Full stamp-duty leviable. 

A release chargeable with four-annas stamp duty was executed on paper bear¬ 
ing a one-anna adhesive receipt 9tamp : 

Reid , that in calculating the stamp due the one-anna stamp ought not to be 
taken into consideration. 

Semble : A Collector is entitled under Stamp Act, 1879, Section 50, to r0 [| c 
to the [260] High Court the decision of a Provincial Small Cause Court admit¬ 
ting in evidence an insufficiently stamped instrument on payment of duty ana 
a penalty. 

Case referred under Act I of 1879, Section 50, by V. A. Brodie, 
Acting Collector of South Canara. 

The case was stated as follows:— 

“ A document on plain paper purporting .to be a release in respect of 
Rs. 28, and stamped with a one-anna adhesive receipt stamp, was 
produced in small cause suit No. 28 of 1889 on the file of the District 
Munsif of Karkal. Impounding the deed under Section 33 of Stamp Act, 
the Munsif admitted it in evidence under Section 34 after levying there¬ 
on annas 3 as stamp duty and Rs. 5 as penalty. > 

“ The amount for which the release was granted (viz., Rs. 28) required 
a stamp of annas 4 under Article 54 (a) and 13 of Schedule I; aDd in 
levying only annas 3 on account of duty the Munsif appears to-have 
taken into account the one-anna adhesive stamp which the instrumen 
bore. a : , 

*' As, however, the action of the Munsif in making allowance for the 
one-anna adhesive stamp was-opposed to the ruling of the High Court m 
“ Reference under Stamp Act ti Section 46 (l), the matter wa9 brought to t e 
“notice of the District Judgp. That officer, while concurring in n# 
• “ opinion that the document ought to have been treated as unstampe • 
“ declined to interfere on the ground of want of jurisdiction, the Munsi fl 
order admitting the deed in evidence having been passed by him whe 
“ sitting,as a Small Cause Court, from which no appeal lies to the Dist^W 
*■ Court; and references, are. tp be made to the High Court, and Section 
49 of the Stamp Act and Section 617 of the Code of Civil Propedip® 

“ being inapplicable to the case. •» . ' u u’ffl 

“ The case was then reported to the Board of Revenue, which has ne 

that, though under Section 27 of the Provincial Small Cause Courts ® 
IX of 1887, a decree or order made by a Court of Small Causes is finai 
the High Court having, under Section 25, power to call for the record o 
4 any case and to pass 9 uch orders as it thinks fit, would be the Coui 
which references would be made by the Provincial Small Cause Cou 
and that applications may be made to it under Section 50 of the Statu 
Act.” 

< ' : t * Referred Casa No. 4 of 1891. I 

•* (1) 8 M. 87l 
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[261] Counsel were not instructed. • 

\ 

JUDGMENT. 

the decision in Reference under Stamp Act , Section 46 (1), 
we hold that in calculating, the stamp due on the document, which is’’ 

a release, the one-anna adhesive stamp ought not to have been taken into 
account. 


15 M. 261. 

APPELLATE CIVIL: ' 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Handley.. 


Ammayee ( Defendant ), Appellant v. Yalumalai and another 
( Plaintiffs), Respondents* [1st December, 1891, aad ■ ' 

4th January and 23rd February, 1892.] V 

Succession Act-Act X of 1865, Section 50, Clause 3—Attestation—Initials oj witness. ; 

Semble :—If the attesting witnesses affix their initials at the time of witnessing 
the execution of a will it is a sufficient compliance with the terms of Section 5Q 
of the Indian Succession Act. 

[R., 1 N.L.R. 14 (16).] 


APPEAL against the judgment of Wilkinson, J., sitting on the original 
side of the High Court in testamentary suit No. 2 of 1890. 

In this case two persons, as executors appointed by the will of' 
Cunneappa Chetty deceased, propounded and sought probate of a 
testamentary instrument signed by the deceased and attested by three 
witnesses, of whom only one signed his name in full and the others only\ 
wrote the initial letters of their names. 

The question was raised whether the instrument Dropounded' was 
duly attested with reference to the provisions of Indian Succession Act, 
Section 50, Clause 3, and, upon this question, the iudgment was as 
follows:— 


WILKINSON, J. The preliminary question .for determination in-this 
case is whether the attesting witnesses signed the will. There were three 
attesting witnesses to the will, only one of whom has signed his name in' 
full, the other two witnesses having merely affixed the initials of their' 
names. The question is whether they havecomnlied with the requirements 
of Clause 3, Section 50 of the [262] Indian' Succession Act which lay 8 : 
qpwn that each of the witnesses must sign the will. 1 

' Tb . ere be no doubt that the legislature intended to draw a marked’ 
distinction between the action required of the testator and that required of! 
the witness as regards the mode of their signature. The testator, the Act, 
says, shall sign or shall affix, his mark to the will, whereas each of: the’ 
Witnesses must sign the will. Jf *be legislature had intended that witnesses) 
Should be permitted to affix.their mark in'place of. fcE,eir signature, there 
was no reason why thp words or affix their ^ark,”; should have been j 
m Clause 9. I am of opinion that the cases Fernandez v. Alves (2), 
apd Nitye Gopal Sircar v. Nagertfra Nath Mitter ^ozimdarjS) were rightly* 
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decided. aDd that it is necessary for the validity of a will that the signature 
of at least two witnesses should appear on the will. 

But that does not dispose of this case unless it be held that initials 
are not a signature, but are merely equivalent to a mark, and I am not 
prepared to go so far. In a case reported as In the goods of Christian (1), 
Sir H. Jenner Fust is reported to have said “ The attesting witnesses to 
the codicil have affixed their initials only. I am not aware that the 
witnesses can be required to sign their Dames. I am of opinion that there 
is a sufficient subscription on their parts.” In that case the same witnesses, 
who initialled the codicil, had signed the will, but that does not alter the 
case, as the codicil required subscription as much as the will itself. There 
is, therefore, distinct authority for holding that it is sufficient for an 
attesting witness to a will to affix his initials in place of his full signature, 
and I see do reason why I should not follow it. There is, it seems to me, 
considerable difference between a mark and the initials of the witness 
name, and I am not prepared to assent to the agrument of the learned 
Advocate-General that initials of a witness’ name must be regarded in the 
same light as a mark. I concede that, in all probability, the reason why 
the legislature required that the witnesses should sign their names was to 
require strict proof of execution, but initials are quite capable of identifi¬ 
cation, and it would, I apprehend, amount to forgery if feigned initials 
were inserted. The law does not require witnesses to sign their names 
in full, aud I am, therefore, [263] disposed to hold that, so far as the 
witnesses’ signatures are concerned, the will before me is a valid will. 

The rest of the judgment is not material for the purposes of this-. 

report. , 

This appeal came on for disposal before COLLINS, C.J., ana 

Handley, J., and the above question was again raised. 

The Acting Advocate-General (Hon. Mr. Wedderhurn,) and Mr. it.r. 
Grant , for appellant. 

Mr. W. Grant, for respondents. 


JUDGMENT. 

We have no doubt that the learned Judge in the Court below was 
right in holding that the will was rightly attested. 

It is admitted by the learned Acting Advocate-General for appellant 
that, according to English Law, it is sufficient if the attesting witnesses 
affix either their marks or their initials. In the recent case of Margary 
y. Robinson (2) the testator, two days before his death, berng paralyse 
and partly speechless, expressed his wishes by signs which were interpre e 
to a medical man who wrote them down on a card. The testator ma e a 
cross with a pencil in the middle of the writing on the card and ® 
same medical man and another placed their initials on the back of ® 
card. The will was held to be duly executed and attested. But it is 
contended that the Indian Succession Act, Section 50, which is m® ® 
applicable to wills of Hindus by che Hindu Wills Act, by providing tbao 
the testator “ shall sign or shall affix his mark to the will ” and that tn 
attesting witnesses “ must sign the will,” makes a distinction between 
testator and attesting witnesses and precludes the latter from merely 
putting marks or initials in attesting the will. In support of this content lion, 
Fernandez v. Alves (3) and Nitye Gopal Sircar v. Nagendra Nath 
Mozumdar (4) are quoted, tn these cases it was held that it was n o 

(2) B.R. 12 P D. 8. (3) 3 B. 382. (4) 11 C. 429. 
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sufficient for the attesting witnesses to put their marks to the will We 
wish not to be understood as agreeing with these decisions. It seems to 
us open to argument that the principle of the English decisions as to what 
is a sufficient subscribing ” within the meaning of ihe English Act applies 
equally as to what is a sufficient signing ” by an attesting witness within 
the meaning of the Indian Act. But it is not necessary to decide that 

u l0n ?i b , 1S cas0J fo . r . we agree wibh Mr - Justice Wilkinson that 
the .Bombay and Calcutta decisions referred to do not apply to initials of 

an attesting witness, which stand on an entirely different footing from 
marks. The Aot does not provide that the attesting witnesses should 
sign in full and we know of no authority for the proposition that initials 
are not a signature. On the contrary it has been held that they are 
equivalent to a signature to an acknowledgment under the Limitation Act 
In our opinion, if the attesting witnesses affix their initials at the time of 
witnessing the execution of the will, it is a sufficient compliance with the 
terms of Section 50 of the Indian Succession Act. 

. ^ Affcer a consideration of the evidence, their Lordships recorded their 
finding as follows :— 

Upon the whole we must hold that it is not proved that the deceased 
M. Chinna Cunncappa Chetty signed the will in question being fully aware 
of its contents and of the nature of what he was doing.] 

Narasimhachari, attorney for appellant. 

Branson & Branson, attorneys for respondents. 


15 M. 264. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and Mr. Justice 

Handley. 


MADHAVI ( Plaintiff ), Appellant v. Kelu and others 
{Defendants), RespondentsJ [llth January, 1892.] 

Civil procedure Code, Section 13—“ Res judicata ” between defendants. 

The plaintiff »junior member of a Malabar tarwad, alleged that the karnavan 
had assigned to her hisi ku.kanom right over certain land, and that she had 
obtained a fresh demise from the jenmi and placed a tenant in posfess.on. The 
tenant was dispossessed by the present karnavan, and in 1896 sued him and the 
plaintiff to recover possession of part of the land. That suit was dismissed on 
the ground that the above allegations of the plaintiff were unfounded. She now 
sued the present karnavan for possession of the entire land * 

r;z Ur ii " i * tea to 

lt " Vp.aTlS ! 24 A - 112 (117): U - BB ' (1907). 2 nd Qr.. 

TV , f 208 ] Second appeal against the decree of J. P. Fiddian, Acting 

District Judge of North Malabar, in appeal suit No. 747 of 188/ 

affirming he decree of A.Ohatu Nambiyar, District Munsif of Nadapuram 
in original suit No. 257 of 1889. ^uupuram, 

. , *»** to r80 ° ver P°S 808 sioQ of three parambas. The plaintiff and 
defendants Nos. 1 and 2 were members of the same tarwad, of which 
defendant No. 1 was the karnavan, and it was alleged in the plaint that the 
and in question had been demised by the jenmi to a previous karnavan of 
t he tarwad on ku.kanom tenur e in 1861, and that in 1885 the plahitiff °o 

* 8econd Appeal No. 812 of 1890. 
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judicata . This plea prevailed in both the Lower Courts. 

The plaintiff preferred this second appeal. 

Sankaran Nayar and Ryru Nambiar, for appellant. 

Sankara Menon , for respondents. 

JUDGMENT. 

It is argued for appellant that the suit is not barred by res judicata 
because the plaintiff in the former suit was a tenant of present plaintiff, 
and present plaintiff was only a formal party (second defendant) in that 
suit, and Brojo Behari Milter v. Kedar Nath Mozumdar (1) is quoted in 
support of this contention. That case certainly does seem to support the 
appellant’s arguments, but the decision in Venkayya v. Narasamma (2), 
not dissented from in Chanda v. Kunhamed (3), is a direct authority for the 
proposition that a matter may be res judicata in a subsequent suit, although 
the parties in that suit, between whom the matter was decided, were arrayed 
as co-defendants in the former suit and not as plaintiff and defendant, if 
the matter in dispute in the second suit formed the subject of active 
controversy between the co-[266]defendants in the former suit. There 
can be no question that in the former suit and the present case the 
question whether the land in dispute was the property of the tarwad of the 
present plaintiff, then the second defendant, was the subject of active 
controversy between the present plaintiff and the then karnavan of the 
tarwad. The present plaintiff’s title was put forward by the then plaintiff 
and actively supported by the present plaintiff. This case comes, therefore, 
within the principle laid down in Chandii v. Kunhamed (3) and we must 
follow the decision of this Court in preference to that of the High Court 
of Calcutta. 

Lastly it is argued for appellant that the plea of res judicata applies 
only to item 2 in the present suit, as the remaining two items were not in 
dispute in the former suit. It appears that there were only two parambas 
in question in the former suit, while in this there are three, and the 
appellant’s vakil states that one of the parambas in the former suit is not 
in question in this. The respondent’s vakil can give us no information on 
this point, and we must, therefore, hold that the whole suit is not shown 
to be barred by res judicata and reverse the decrees of the lower Courts 
and remand the appeal for decision on the merits with reference to the 
foregoing observations. • . 

Costs of this appeal to be dealt with in the revised decree. 

It has also been argued that the question of res judicata could not be 
decided by the judgment in the former case without the decree, which was 
not produced. No doubt the decree ought to have been produced, and we 
direct the District Judge to receive it in evidence at the further hearing of 
the appeal. . • • <•• • 
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whom the karnavan had assigned his rights, obtained a fresh lease of the 
land and sub-leased it to one Kunhamed, whose possession was subse¬ 
quently disturbed by Sankaran Adiodi, the new karnavan of the plaintiff’s 
tarwad. It appeared that Kunhamed had sued the last-mentioned karnavan 
and the present plaintiff in original suit No. 506 of 1886 on tbe file of the 
District Munsif of Nadapuram to recover possession of two of the parambas 
in question. In that suit the karnavan denied the right of the present 
plaintiff to the land, alleging that there had been no assignment and no 
lease to her in 3 885, and on appeal this contention prevailed and the suit 
was dismissed. It was now pleaded that the nlaintiff’s claim was res 


(i) 12 C. 580. 


(2) 11 M. 201. 
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SHANGARA V. KRISHNAN 15 Mad. 268 


18 M. 267 = 2 M.L.J. 93. lfi91 

[267] APPELLATE CIVIL. Nov, li, 

Before Mr Justice Parker and Mr. Justice Wilkinson . Appel- 

- LATE 

Srangara ( Plaintiff) Appellant v. Krishnan and others Civil. 

[Defendants) Respondents* [3rd and 11th November, 1891.] 19 M> 2 67 = 

Civil Procedure Code , Section 13—‘‘ Res-judicata ”— Suit by benamidar. 2 M.L,J. 93, 


In a suit to recover a parcel of land, the plaintiff’s case was that it had been 
purchased by him benami in the name of his brother, who had sued the present 
defendants to obtain possession in 1887, but had been negligent in the conduot 
of the suit which was consequently dismissed. It was found that there had been 
no negligence in the conduct of the suit, and that it had been instituted with the 
plaintiff’s knowledge : 

Held, that the plaintiff was bound by the decree in the former suit, and could 
not reoover on his secret title. 

.£R., 18 A. 69 (77) ; 21 A. 380 (385) ; 22 B. 672 (678) ; 30 M. 245 = 17 M L J. 174 ■ 
13 C.P.L.R. 33 (36) ; 4 C-W N. 283 (285) ; 3 L.E.R. 18 ; 10 O.C. 263 (267).] ’ 

Second appeal against the decree J. P. Fiddian, Acting District 
Judge of North Malabar, in appeal suit No. 263 of 1890, affirming the 
decree of A. Venkataramana Pai, District Munsif of Tellicherry, in original 
suit No. 166 of 1889. 

Suit to recover possession of land. The plaintiff’s case was that he 
had obtained a conveyance of the land in the name of his brother, defend¬ 
ant No. 1, whom he placed in management of it; that defendant No. 1 
leased it to defendant No. 2 and subsequently brought original suit No. 610 
of 1887 against defendant No. 2 and defendant No. 3, who claimed to be 
the jenmi to recover possession ; that that suit was not proceeded with 
due diligence and was consequently dismissed. 

The District Munsif held that there was no negligence in the conduct 
of the previous suit and that the present claim was res judicata and 
dismissed the suit. The District Judge on appeal upheld these findings, 
■distinguishing as to the latter point Gour Sundar Lahiri v. Hem Chunder 
Chowdhury (1) and Hari Gobmd Adhikari v. Akhoy Kumar Mozumdar (2) 
and affirmed the decree of the District Munsif. 

[268] The plaintiff preferred this second appeal. 

Sankaran Nayar, for appellant. 

Ryru Nambiar , for respondents. 

JUDGMENT. 

Original suit No. 610 of 1887 was instituted by the defendant No. 1 
-the plaintiff’s brother, who is alleged by the plaintiff to have been his 
agent, the property which defendant No. 1 sought to recover in the above 
suit having been purchased in his name benami for the plaintiff. The 
question is whether the plaintiff is bound by the decision in that case- 
The presumption is that the benamidar instituted the suit with the 
authority and consent of the true owner Gopi Nath Chobey v. Bhugwat 
Pershad (3); and the lower Courts have found upon the evidence that 
rthe suit was instituted with the knowledge of the plaintiff. He is therefore 
as much bound by the decree as if he had himself instituted the suit, and 

* Second Appeal No. 1338 of 1890. 

(1) 16 C. 355. • (2) 16 0. 364. ( 3 ) 10 0 69?> 
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the present suit is barred as being res judicata. The plaintiff stood by 
and permitted his undivided brother to sue for possession. There was- 
nothing to put the person in possession UDon inquiry as to who was the 
real owner, and it is too late now for plaintiff to be allowed to recover oa 
his secret title. The second appeal is dismissed with costs. 


13 M. 267 = 
a M.L.J. 93. 


15 M. 268 = 2 M.L.J. 93 

APPELLATE CIVIL. 


Before Sir Arthur J. H. Collins , Kt. % Chief Justice and 

Mr. Justice Handley. 


Shan Maun Mull and another ( Representatives of 
Defendant No 2), Appellants v. Madras Building 
Company, {.Plaintiff), Respondent * 

[19th, 20th October and 24th November, 1891.] 

Transfer of Property Act-Act IV of 1882, Scions 3. 78, 10 L —Priority of mortgages^ 
Gross negligence —Extinguishment of charges —Registration Act—Act HI of 1877, 
Sections 17 (d), 48 —Notice by registration. 

In a suit for the declaration of the priorities of mortgages and for foreclosure, it 
appeared that the mortgage premises had been purchased by the mortgagor from 1 
the second defendant and others in 1S78, under a conveyance containing a coven¬ 
ant that they were free from incumbrances, and the mortgagor then received intvr 
uaa[269] a collector’s certificate, which was recited in another title-deed also- 
handed over to her. The premises were mortgaged to defendant No. 2, who was 
an experienced sowcar in 1879 and to the plaintiff company in 1883 and again in 
1884 and were conveyed absolutely by the mortgagor to deiendanc No. 2 in 1886. 
The mortgagor executed a rent agreement to r.he plaiatiff company on the occa¬ 
sion of each of the mortgages of 1883 and 1881. The above mortgages were re¬ 
gistered, but the plaintiff comp any and defendant No. 2 had no notice at the 
respective dates of their mortgages and conveyance of any previous incum¬ 
brance. The plaintiff company received tbe title-deeds of the estate from the 
mortgagor (but not the Collector’s certificate) oa the execution of the mortgage 
of 1683; the second defendant alleged that he had held them under a prior in¬ 
cumbrance which was consolidated in the mortgage of 1879, and that before 
the execution of that mortgage the mortgagor had obtained them from him for 
the purpose of obtaining a Collector’s certificate and had told him that the 
Collector had retained them, in order to account for their not being replaced in 
his custody : 

Held, (1) that the plaintiff compiny were not affected with constructive- 
notice of tbe mortgage of the second defendant by reason of its registration or 
of their failure to search the registry or to iaquire after the Collector’s cer¬ 
tificate. 

(2) that the second defendant not having given a reasonable explanation of his 
conduct in leaving the title-deeds with the mortgagor four years after his mort¬ 
gage, lost his priority by reason of his gross neglect under Transfer of Property 
Act, Section 78, apart from the circumstances raising a suspicion of fraud on' 
his part. 

Quare: whether the case might not have been deoided against the second 
defendant on the ground that his mortgage was merged in the conveyance 
of 1886. 

[DIsb-, 26 B. 538 (542) ; N. F., 18 B. 444 (448); Appr. 23 C. 790 (794); 27 0. 35fr 
(362); 7 C.W.N. 11 (17) ; R., 27 B. 452 (472) ; 31 M. 7=17 M.L.J, 499 (500) 
= 3 M.L.T, 87 ; 6 Bom. L.R. 1043 (1050); 13 C.P.L.R. 43 (46); 7 Ind. Gas. 
252 (253) ; 24 M.L.J. 664 (671).] 
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Appeal Against fche judgment of Mr. Justice Shephard in Madras 1891 
Building Company v. Rowlandson and another (l). That was a suit by Nov. 24 . 

the plaintiff company for a declaration of the priority of their two - 

mortgages over a mortgage of December 1879, under which defendant Appel- 
No. 2 claimed to be interested in the same premises and for foreclosure. LATE 
The mortgagor, Mrs. Anne Smith, was an insolvent, and defendant No. 1 CIVIL 

was the Official Assignee of Madras and as such Assignee of her estate. - ’ 

The learned Judge passed a decree as prayed, and the executor of defendant 13 268= 

No. 2 (deceased) preferred this appeal. 2 M.L.J. 99. 

Mr. E. Norton and Mr. R. F. Grant , for appellants. 

As to registration we rely upon the Bombay authorities that registra¬ 
tion is constructive notice to every one. If the Court adopts this 
view, there is no ground on which the plaintiffs can claim priority, 
see also Gangadhara v. Sivarama (2). The Madras Hindu Union Bank v! 

C. Venkatrangiah (3). Damodara v. Somasundara (4). As to "gross 
negligence,” &c., in Transfer of Property Act, Section 78, see The Madras 
Hindu Union Bank v.C.Venkatran-[210]giah (3), Evans v. Bicknell (5). 

The Question is what was the intention with which the papers were handed 
over. 

[Collins , C. J.—We ought to know what sort of person Mrs. Simth 

was.] 


Yes, there was an oversight in that respect; neither side called her. 
Unless defendant No. 2 acted with a fraudulent intention to enable the 
mortgagor to act as she did, he should not lose his priority. Northern 
Counties of England Fire Insurance Company v. Whipp (6). His intention 
was not to defeat any one’s right for none other has been created : it could 
not have been to enable Mrs. Smith to affect his title prejudicially. 

[Handley , J.—There is no evidence where the documents were 
between 1878 and 1883.] 

He said he never got them back after 1878. In Damodara v. 
Somasundara (4) again, the intention in parting with the deeds was to 
enable money to be raised on them. But mere finding of negligence would 
not disentitle defendant No. 2 to stand in bis right as first incumbrancer; 
it is a question of his motive. 

[Collins, C.J.—The deeds were only given back, he said, to remain in 
her possession to get the Collector’s certificate. 

Handley , J.—He was not to believe anything she said.] 

Again, we claim that the plaintiff's were affected with notice, because 
the deeds handed to them referred to a Collector’s certificate which was 
not handed to them and after which they should have inquired. 

[Handley , J.—A stronger case is necessary to postpone a legal 
mortgage to an equitable, than an equitable to an equitable. As between 
holders of equal rights, it wants less than if the mortgage to be postponed 
is legal, and the other equitable.] 


The Court will not impute fraud or dishonesty unless it is proved. 

[Handley , J.—Fraud is not necessary under Tiansfer of Property 
Act, Section 78.] y y 


A money lender would not leave documents with another for the 
purpose of invalidating his own title to weaken bis own security, L. R. 
26 Ch. D„ 494-5. The explanation he got, as to procuring a certificate, in 
his view was reasonable and sufficient, [271] and it is the reasonableness 


(1) 13 M. 883, (2) 12 M. 424. 

(4) 12 M. 429. (5) 6 Ves. Jan. 173. 
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of the explanation in his view that is to be considered. Also he said he 
never had had occasion to apply for a certificate before. 

[Handley, J.—Does that matter ? He was in the habit of taking 
mortgages. 

Collins , C.J.—He produced no books. What came of the money got 
from the plaintiff ?] 

That does not appear. The directors were guilty of gross negligence, 
and at least contributed to the mortgagor’s fraud. They held no consul¬ 
tation together, and had no conversation with Mrs. Smith. 

Story, § 105, Churaman v. Balli (1), Fry v. Tapson (2), Lloyd's 
Banking Company v. Jones (3), Manners v. Mew (4) Union Bank of London 
v. Kent (5), Farrand v. Yorkshire Banking Company (6) were alsoreferred to. 

Mr. Michell and Mr. K. Broiun , for respondents. 

The second defendant by his fraud and gross neglect lost his priority, 
Transfer of Property Act, Section 78. He knew that, by allowing the first 
defendant to keep the title-deeds, he enabled her to raise money on them, 
her possession of them raising the presumption that there was no 
subsisting mortgage on the property, and thus probably to pay off some of 
her debt co him on his mortgage. This was fraud on his part. In Northern 
Counties of England Fire Insurance Company v. Whipp (7) there was only 
carelessness without any element of fraud on the part of the Company (the 
prior mortgagees). But even gross negligence, without fraud, postpones the 
prior mortgagee under the Transfer of Property Act. In The Madras Hindu 
Union Bankv. C. Venkatrangiah (8) it was held that an element of fraud is 
not necessary; gross negligence is sufficient. It was also in that case 
held that the first mortgagees retaining some of the title-deeds, while 
parting with the principal ones, makes no difference. In Damodara v. 
Somasundara (9), Kernan, J., attached considerable weight to the fact that 
the mortgagor was in possession of the mortgaged property. The mort¬ 
gagor was in possession in the present case. Kernan, J. also held, in that 
case, that the prior mortgagee was postponed through his gross neligence, 
notwithstanding the [272] subsequent mortgagee was guilty of some 
negligence. See also Heioitt v. Loosemore (10), National Provincial Bank 
of England v. Jackson{ 11), Briggs v, Jones[ 12), Mumford v. Stohwasser[lS ), 
Union Bank of London v. Kent (5). 

The burden lay on the second defendant to explain his conduct, 
from which the presumption of fraud arises, but this he failed to do. 
He ought to have cited the first defendant and the Collector of Madras; 
he has only called his gumastah. The second defendant is estopped by 
his conduct from denying the plaintiff’s claim : Mayor , dc., of Merchants 
of the Staple of England v. Governor and Company of Bank of England (14). 
Evidence Act, Section 119. 


The view taken by the Bombay High Court in Lakshmandas Sarup- 
chand v. Dasrat (15), and the cases referred to in the judgment in that case 
that registration amounts to notice, has not been adopted by the Madras 
High Court. In Gangadhara v. Sivarama (16), Turner, C.J., said : It 
has, not as yet been held in this Court that registration is notice.” The 


• (1) 9 A. 599. 

(4) L.R. 29 Ch. D. 725. 

(7) L.R. 26 Ch. D. 482. 

(10) 9 Hare 449. 

(13) L.R. 18 Eq. 556. 
(16) 8 M. 246. 


(2) L.R. 28 Ch. D. 268. 
(5) L.R. 39 Ch. D. 238. 

(8) 12 M, 424. 

(11) L.R. 33 Ch. D. 1. 

(14) L.R. 21 Q.B.D. 160. 


(3) L.R. 29 Ch. D. 221. 
(6i L.R. 40 Ch. D. 182. 

(9) 12 M, 429. 

(12) L.R. 10 Eq. 92. 

(15) 6 B. 168. 
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observation in the judgment in the Madras Hindu Union Bank v. C.Venkat - 1891 

rmigiah (1) that registration would be notice ” was obiter dictum . If Nov. 24 . 

the legislature had intended that registration should operate as notice, - 

it would not have left such an important effeot unexpressed in the Acts. APPEL- 
Jn the Yorkshire Registration Act (47 and 48 Vic., c. 54) there is a sec- LATE 
tion (la) expressly making registration under the Act to be notice. When OlVIL 

there is fraud or gross negligence, non-registration will not avail against - 

the effeot of suoh fraud or gross negligence, Kettlewell v. Watson (2). 13 M. 268 = 
Section 78 of the Transfer of Property Act contains no exception of the 2 M.L.J. 98. 
case of a prior mortgage which has been registered, although the legislature 
had before them the decision in Lakshmandas Sarupchand v. Dasrat (3) 
which was prior to the passing of that Act. 

The second defendant’s mortgage of 1879 was merged in the sale to 
him of 1886, and thereby extinguished. The question as to merger 
depends on the question what was the intention of the party paying off 
the prior charge ? Did he intend to keep it alive or not ? Gangadhara 
v. Sivarama (4) Mohesh Lai v. Mohant Bawan Das (5), [273] Gokaldas 
Gopaldas v. Vuranmal Premsuhhdas (6), in which it was held that the 
doctrine laid down by the Court of Chancery in Toulmin v. Steere (7) was 
not to be applied to cases in India, even apart from the provisions of the 
Transfer of Property Act. In Gokul Das Gopal Das v. Rambux Senchand (8), 
the first mortgage was held to have been kept alive, because the third 
mortgagee bad notice of the second mortgage, and therefore an intention to 
keep alive the first was presumed. In the present case, the second 
defendant has stated in his deposition that when he made the purchase 
in 1886, he did not know of the mortgage to the plaintiff'. He cannot 
therefore be held to have intended to keep alive his mortgage. 

Mr. E. Norton in reply. 

JUDGMENT. 


It is an admitted fact that the three principal title-deeds relating to 
the property in question in this suit, which should have been in°the 
possession of the late second defendant as mortgagee under a deed of 
mortgage from Mrs. Annie Smith of the 5th December 1879, were in 
September 1883 in the possession of the mortgagor, who was thereby 
enabled to obtain a loan of Rs. 10,000 from the plaintiff company on 
executing to them a mortgage of the property in question dated 15th 
October 1883, and subsequently to obtain a further sum of Rs. 500 by 
way of further charge on the same property. The explanation which the 
second defendant gave of the title-deeds being out of his possession wa 3 
that he was in possession of them in 1878, having obtained them on the 
occasion of taking a'prior mortgage from Mrs. A. Smith, but gave them 
up to her in that year to enable her to obtain a new Collector’s certificate 
in her name, that such new Collector’s certificate was issued in May 1878 
and handed to him, but he did not receive back the title-deeds from Mrs. A 
Smith and on asking her for them was told that they were retained by the 
Collector, with which answer he was satisfied and took no further steps to 
obtain the title-deeds. We understand from the judgment that the learned 
Judge who tried the case did' not believe this explanation and we see no 
reason whatever to differ from him. It is possible that the first part of 
the story is true and that the title deeds were given up by the second 


( 1) 12 M. 424, 
(4) 8 M. 246, 

(8) 111.A. 126. 
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defendant to Mrs. Smith to enable her to get the new Collector’s certifi¬ 
cate, but we agree with the learned Judge that it is incredible that the 
second defendant, [274] a sowcar of experience, who, on his own admission, 
had had a good deal to do with mortgages and who is well known in this 
Court as having been concerned in much litigation connected with mortgage 
transactions, could have believed that it was the practice for the Collector to 
retain possession of title-deeds handed to him on the occasion of a new certi¬ 
ficate being applied for—not to retain them temporarily, but to keep them 
altogether—and that he should have believed this extraordinary statement 
merely on the word of Mrs. Smith and should never have made inquiries 
as to its truth at the Collector’s office. This part of the second defendant’s 
story rests only upon the evidence of himself and of his relative and agent 
Hunsraj, and we think the learned Judge was amply justified in rejecting 
it as incredible. 


The case is therefore one of a first mortgagee, who allows the title- 
deeds, nearly 4 years after his mortgage, to be in the possession of the 
mortgagor arid gives no reasonable explanation of their being so in her 
possession, and the question is whether he is on that account to be 
postponed to the second mortgagee, the plaintiff company. The law under 
which this question has to be decided is unquestionably Section 78 of the 
Transfer of Property Act, for the inducing the plaintiff company to advance 
money on the security of the property in question took place after the Act 
came into force. That the allowing the title deeds to bein the hands or at 
the disposal of the mortgagee nearly 4 years after the date of his mortgage 
was gross neglect on the part of the second defendant in the ordinary 
meaning of the words can hardly be doubted. We think it would be so even 
if his explanation were believed and afortiori when it is not believed. But it 
is argued that the words “ gross neglect” in Section 78 of the Aot must be 
understood in the limited sense in which they are used in the English 
decisions on the subject, viz., as meaning such gross neglect as is evidence 
of fraud or complicity in fraud. No doubt the tendency of the English 
decisions and especially since the case of the Northern Counties of England 
Fire Insurance Company v. Whipp (1), where the previous cases were 
classified and summarized, has been to refuse to postpone the owner of the 
prior legal estate to a subsequent equitable incumbrancer merely on the 
ground of gross negligence unaccompanied by any element of fraud. We are 
[275] not prepared however to hold that the words gross neglect in 
Section 78 of the Transfer of Property Act must necessarily be read by the 
light of the English decisions. On the contrary the language of the 
section “ where through the fraud, misrepresentation or gross neglect, &o. 
seems to us to indicate an intention to make gross neglect of itself and 
apart from fraud a reason for postponement of the prior mortgagee ana 
this view is strengthened by the use of the word “misrepresentation, 
which is not necessarily fraudulent misrepresentation. The framers of 
the Indian Act must have considered the English decisions prior to the 
Northern Counties of England Fire Insurance Company v. Whipp (1), and 
if they had wished to limit the application of the words “ gross neglect 
to cases where there was an element of fraud could have done so by 
appropriate words. And it is in our opinion strictly in accordance with 
the principles of equity that a person who, by bi9 gro98 neglect, enables 
another to commit a fraud shall suffer for that fraud. We shoal 
therefore hold that, under Section 78 of the Transfer of Property Act, 


(1) L. R. 26 Oh. D. 482. 
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apart from the question of fraud, the second defendant having been guiltv 
■of gioss neglect in allowing the title-deeds to be out of bis possession and 

thereby allowing the plaintiff company to be induced to advance money 

T’ ;•«. securn 7 of the mortgaged property should be postponed to the 
plaintiff s mortgage. 

^t may be noted that such was the view of the law taken by the 
Madias High Court before the passing of the Transfer of Property Act in 
Somasundra Tambiranv. Sakkcncn Pattern (1). In that case, after quoting 
some budder Court decisions on the subject and commenting on the English 
cases and in particular the then recent case of Thorpe v. Holdsworth (2) 
the learned Judges quoting the words from that case—“The mere possession 
of the title-deeds by a second morlgagee, though a purchaser for value 
without cotite, will not give him priority. There must be some actor 
default on the part of the first mortgagee to have this effect,” observe 
We consider this to he a just and reasonable rule to be applied to this 
country. The non-possessioD of the title-deeds by the first mortgagee is a 
circipmstar.ce which certainly calls for explanation on his part, but it may 
be explained ; and if he can satisfy the Court that the absence of the title- 
deeds was reasonably [276] accounted for to him, at the time when he 
obtained his mortgage, or that be was subsequently induced to part 
with them upon sucb grounds and under such cirumstances as to exonerate 
him from any serious imputation of negligence, he ought not to lose bis 
priority, because the mortgagor may afterwards have dishonestly banded 
over the titie-deeds to a second mortgagee.” The decisions upon Section 78 
of the Transfer of Property Act in The Madras Hindu Union Bank v C 
Venkatrangiah (3) Damodara v. Somasundara (4) adopt the same principle 
though they are professedly based upon the English decisions. 

But even on the principle of the English decisions we agree with the 
learned Judge that second defendant should be postponed. The case of 
Hewitt v. Loosemore (5) quoted in the judgment and which has not been 
dissented from in later cases is directly in pomt. There it was held that 
the Court will not impute fraud or gross and wilful negligence to the 
prior mortgagee if he has bona fide inquired for the title-deeds and a 
reasonable excuse has been given for their non-delivery, but otherwise 
will impute fraud or gross and wilful negligence. Here on the finding 
of the learned Judge in which we concur there was do bona fide inquiry 
for the title deeds or reasonable excuse for their non-productioD and the 
Court therefore will impute fraud, or gross and wilful negligence which 
is evidence of fraud, to the second defendant and will therefore postpone 
him to plaintiff. It is argued for appellant that the circumstances of the 
case negative fraud on the part of the second defendant, for it could not 
have been to his advantage that the title-deeds should be out of his 
possession. As to this it must be said that we have very little evidence 
as the exact nature of the pecuniary transactions between the second 
defendant and Mrs. Smith ; and that little only the statements of himself 
and his ageDt. He admitted that he bad other money dealings with her 
besides the mortgage in question. We know from the documents that he 
advanced money on mortgage of this very property to former owners of it 
and joined them in conveying it to Mrs. Smith in January 1878 
Accordmg to his own story, he immediately obtained a mortgage of the 
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1891 property from Mrs. Smith in February 1878. Then he takes the mort- 
Nov. 24. gage in December 1879 and subsequently sues Mrs. Smith [277] on this 

- mortgage and withdraws the suit on her selling the property to him and 

Appel- s he conveys it to him by deed of 19th August 1886. Even then he 
LATE does not profess to have made any inquiry about the title-deeds, for he 
CIVIL. says he first knew of the mortgage to the plaintiff company at the end of 

- 1887. And this, although the conveyance to him by Mrs. Smith,* 

15 M. 268= contains the very unusual covenant on her part that she had delivered 
2 M.L.J. 95. him “ a ]i the title-deeds and other muniments of title in anywise 

relating or appertaining to the said premises.” Mrs. Smith filed her 
petition and schedule in the Insolvent Court in February 1888. All these 
circumstances combined with the unexplained absence of the title-deeds 
from the second defendant’s hands do in our opinion raise a strong 
suspicion of fraud or complicity with fraud on the part of the second 
defendant such as would be sufficient to justify his being postponed to the 
plaintiff’s mortgage even on the principle of the latest English cases. 

This is of course assuming that the plaintiff company had no notice 
of the second defendant’s mortgage. It is not alleged that they had 
actual notice, but it is argued that the second defendant’s mortgage being 
registered and registration being legal notice, they must be taken to have 
had notice. In support of the contention that registration is legal notice, 
we are referred to the cases decided by the High Court of Bombay and 
particularly to the Full Bench decision in Lakshmando.s Sanqjchand v. 
Dasrat (l), where the question was fully considered and it was declared 
that in Bombay the Courts had adopted the rule which prevails in 
America, and had held that registration does amount to notice to all 
subsequent purchasers and mortgagees of the same property. In the 
English and Irish Courts, as admitted by the learned Judges of the 
Bombay High Court in the above case, the current of decisions has been 
the other way, though with an occasional expression of dissent from the 
principle by some of the Judges. As far as we know the High Courts of 
the other presidencies have not followed the High Court of Bombay in 
holding that registration is notice. In Gangadhara v. Sivarama (2), 
Turner, C. J. observed:—“ It has not as yet been held in this Court 
that registration is notice.” Under these circumstances we prefer to 
follow the English and Irish decisions and to hold that registra-[278] 
tion is not of itself notice to subsequent purchasers and mortgagees. 
To hold otherwise might have the effect of seriously disturbing titles 
created upon the understanding that the law here was the law of the 
English and Irish Courts. Upon the abstract question of the compara¬ 
tive expediency of the one rule or the other we say nothing. Much is to 
be said on both sides. It is for the legislature if it considers that it is 
expedient to make notice one of the effects of registration to so enact in 
express words, as is done in the latest Yorkshire Registration Act 47 and 
48 Viet., Cap., 54. The Indian legislature must have been aware of the 
conflict between the English and Irish decisions and those of the Bombay 
High Court upon the subject, and yet in laying down what shall be the 
effect of registration and non-registration they have abstained from 
declaring that notice to subsequent purchasers and mortgagees shall be 
one of the effects of registration. We think it is not the province of the 
Courts to do that which the legislature h&s abstained from doing. In th e 

, * Exhibit 3 -El}. 

(1)6B. 168. (2) 8 M. 246. 
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judgment in The Madras Hindu Union Bank v. C. Venkatrangiah (1) 
the words occur Registration would be notice to subsequent leaders, but 
without it how is a prior mortgage to be discovered ?” We do not under¬ 
stand that it was intended by those words to lay down the rule that 
registration of itself would amount to notice. The first mortgage there was 
unregistered and it was pointed out that this was a reason for extra caution 
on the part of the first mortgagee in pirting with the title-deeds, a9 a 
subsequent purchaser or mortgagee would not be able to discover the prior 
mortgage by searching the registry. The question whether registration 
amounted to notioe or not was not raised in that case. 

Upon this question we are referred by the learned Counsel for the 
appellant to the last clause of the definition of notice in the Transfer of 
Property Act, Section 3—“ A person is said to have notice of a fact when 
he actually knows that fact or when, but for wilful abstention from an 
inquiry or search which he ought to have made, or gross negligence, he 
would have known it, &c.” We shall show hereafter when dealing with 
another part of the argument for appellant that in our opinion the plaintiff 
company was not guilty of any wilful abstention from inquiry or of 
gross negligence. No doubt the persons acting on behalf of the company 
[279] did not make search in the Registration Office, and had they done 
so they would have discovered the second defendant’s mortgage. It would 
have been more prudent had they done so, but we are not prepared to lay 
down as a general principle that non-search of the registry is such gross 
negligence as to disentitle a subsequent purchaser or mortgagee to relief, 
for to do so would be practically to make registration notice, which, for 
other reasons, we have declined to do. In Damodara v. Somasundara (2) 
the prior mortgage was registered and it was held by Kernan, J. that tbe 
subsequent mortgagees were not guilty of such negligence as to disentitle 
them to priority over the first mortgagee on the ground of his gross 
negligence in parting with the title deeds. We do not think that tbe 
plaiatiff company by reason of the non-search in the Registration Office for 
incumbrances can, under the circumstances, which we shall consider 
more fully hereafter, be said to have been guilty of wilful abstention from 
a search which they ought to have made within the meaning of Section 3 
of the Transfer of Property Act. 

It is further argued for the appellant that even if the plaintiff company 
would be entitled to priority over the second defendant by reason of his 
gross negligence with regard to the title-deeds, they themselves have been 
guilty of such gross negligence as to disentitle them to priority. With the 
matter of negligence in not searching in the Registration Office we have 
already dealt. It is also charged against them that they omitted to 
inquire for the Collector’s certificate and that their attention should have 
beea particularly directed to the mitter of the certificate by tbe recital in 
one of the title-deeds (Exhibit B3J of the old Collector’s certificate, which, 
if they had asked for, they might have got upon the track of the new 
certificate and of the second defendant’s mortgage. As to this we observe 
that the same document (Exhibit B3), which was a conveyance by the 
second defendant and some previous mortgagors to Mrs. A. Smith, 
contains a covenant that the property was then (January 1878) free from 
incumbrances. This of itself would divert persons, dealing with Mrs. 
Smith and having no reason to suspect her of dishonesty, from inquiry 

(1) 12 M. 424. (2) 12 M. 429, 
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1891 as to incumbrances. The documents which showed a legal title in Mrs. 
Nov. 21 . Smith beiDg in her possession, the absence of the Collector’s certificate 

- [280] would not of itself be sufficient to arouse suspicion. The company’s 

Aitel- agents ascertained that Mrs. Smith was in possession of the property and 
LATE she put them into possession by executing a rent agreement in their 
Civil. favour. Although they might have been more careful, we do not 
—- think that they were guilty of such gross negligence as to disentitle 
15 M. 268= them to relief. 

2 M L J. 95. Wo have dealt with the case on the assumption that the second 

defendant was entitled to rely on his mortgage of 1879. It is argued 
for respondent that that mortgago is merged in his purchase of 1886. In 
August 188(5, Mrs. A. Smith conveyed the property to second defendant, 
the consideration stated in the deed (Exhibit III) being Rs. 15,000 made 
up of Rs. 11,291-10-6 due on the mortgage of 1879 and Rs. 420-5-6 
cash. The conveyance says nothing about keeping alive the mortgage, on 
the contrary it appears on the face of it to extinguish it, for it conveys 
the property free from incumbrances and the consideration includes the 
amount due on the mortgage. The appellant’s Counsel relies on Section 101 
of tho Transfer of Property Act as keeping the mortgage of 1879 alive 
for the benefit of the second defendant. That section enacts that “ where 
the owner of a charge or other incumbrance on immoveable property is or 
becomos absolutely entitled to that property, the charge or incumbrance 
shall be extinguished, unless he declares by express words or necessary 
implication that it shall continue to subsist, or such continuance ivould be for 
his benefit.'' Declaration express or implied there was none. The mortgage 
can only be saved from extinction by the latter words of the section on the 
ground that the continuance of the incumbrance would be for the second 
defendant’s benelit. We are inclined to think that these words must have 
reference to the time when the conveyance was executed and it is not clear 
that it could be said that at that time it would have been for his benefit 
that tho mortgage should not be extinguished. And it is doubtful whether 
the mortgage could be considered to be kept alive even if it were for his 
benefit to do so in the face of the deed of conveyance which seems to 
extinguish it. We are not sure that the case might not have been 
decided against the second defendant on this ground. But we have 
followed the Lower Court in giving him the benefit of the doubt on this 
point and deciding the question of priority between his mortgage and the 
plaintiff’s. 

[281] We confirm the decree of the Lower Court and dismiss the 
appeal with costs. 

D. Grant , Attorney for appellants. 

Branson and Branson, Attorneys for respondent, 
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APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins , Kt., Chic/ Justice and 

Mr. Justice Parker. 


RARICHAN {Plaintiff), Appellant v. PERACHI AND OTHERS 
(Defendants), Respondents.* [I6bh November, 1891 and 

7th March, 1892.J 

Malabar Law—Maldcatauam rule of inheritance-Custom of Tiyars in South Malabar. 

A community, following the Makkatayam rule, must not bo taken to bo 
necessarily governed by the Hindu law of inheritance with all its incidents. 

Accordingly,when a member of the Tiyar community in Calicut following that 
rule, alleged and proved a custom that brothers succeeded to sclf-acquired property 
in preference to widows, it was held that the Court should give effect to it. 

[Appr., 19 M. 1 (2) ; R„ 17 M. 131 (185) ; 19 M. 140 (411).] 
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Second appeal against the decree of A. Thompson, Acting District 
Judge of South Malabar, in appeal suit No. 282 of 1890, reversing tho 
decree of T. V. Anantan Nayar, Principal District Munsif of Calicut in 
original suit No. 904 of 1888. 

Suit for a declaration that the plaintiff was entitled to the self- 
acquired property left by his brother (deceased) whose widow was defendant 
No. 1. The parties were Tiyars, admittedly following the Makkatayam 
rule, and the plaintiff alleged that his claim was in accordance with tho 
custom governing them. Upon the allegation, the fourth and fifth issues 
were framed as follows :— 

“ What is the law of succession which governs the parties. 

“ Whether, according to the law of succession which governs tho 
“ parties, the plaintiff, the undivided brother of the deceased or his widow, 
‘‘ the defendant, is his legal representative in respect of his self-acquired 
properties. 11 

The District Munsif recorded findings on these and the other issues 
in favour of the plaintiff and passed a decree accordingly. [282] Tho 
District Judge reversed this decree for reasons which appear from the 
judgment of the High Court. 

The plaintiff preferred this second appeal. 

Sundara Ayyar, for appellant. 

Ramachandra Ayyar , for respondent Mo. 1. 

This second appeal came on for hearing before PARKER and 
Handley, JJ., who delivered judgment as follows :— 


JUDGMENT. 

The judgment of the District Judge appears to be based upon the 
assumption that, because a community is said to follow Makkatayam it 
must be taken to be governed by the Hindu law of inheritance with all’its 
incidents. This is not so. The word ‘ Makkatayam ’ is generally used 
in Malabar to denote the succession of sons in contradistinction to 
Marumakkatayam or succession of nephews. 

, . °; lso ., set “P iD th ® P laint was that, under the law by which 
plaintiff s family was governed, the brother succeeded to self-acnuired 
property in preference to the widow. The fourth issue settled was'what 

* Second Appeal No. 1267 of 1890. ’ 
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is the law of succession which governs the parties. The Munsif held that 
it was proved that by the law of succession governing Tiyars of Calicut, 
the brother succeeded in preference to the widow. 

The Judge has treated the succession of the brother as a special 
custom deviating from the ordinary law. This way of treating the case 
rests upon the fallacy abovementioned ; that the ordinary law of the 
Tiyars of Calicut is the Hindu la w pure and simple. We must ask the 
present District Judge to re-hear the appeal and return findings on the 
fourth and fifth issues with reference to the foregoing observations. 

Finding to be returned within six weeks from the date of the receipt 
of this order; and seven days, after the posting of the finding in this 
Court, will be allowed for filing objections. 

[In compliance with the above order, the District Judge submitted 
his findings as follows :— 

(1) The High Court have directed me to submit fresh findings on the 
fourth and fifth issues in this case. 

(2) The parties are Tiyars of Calicut, who follow Makkatayam, and 
the question to be considered is whether, according to the law or custom 
followed by such Tiyars, the self-acquisition of a member of an undivided 
family devolves on his undivided copar-[283]ceners or is inherited 
by his widow. The District Munsif, after a careful consideration of all the 
evidence before him, found that the custom among the Makkatayam Tiyars 
of Calicut was that the self-acquisition of a member of an undivided 
tarwad went on his death to the tarwad, and that the widow was entitled 
to nothing more than maintenance. That finding appears to me to be the 
only one which the District Munsif could have arrived at on the evidence 
produced before him. It is also, I may add, in accordance with what I 
understand is the custom among Makkatayam Tiyars in South Malabar. 

(3) I accordingly return a finding on the fourth and fifth issues to the 
effect that, according to the law of succession which governs the parties, 
the plaintiff, as the undivided brother of th^ deceased, is his legal repre¬ 
sentative in respect of his self-acquired properties.] 

This second appeal having come on for final hearing, the Court 
delivered judgment as follows ;— 

JUDGMENT (FINAL). 

We must accept the finding of the present District Judge. 

The evidence is to the effect that the Tiyars of Malabar are not 
governed by the Hindu law pure and simple, but that their usages, with 
regard to divorce, re-marriage and inheritance are not entirely in accord¬ 
ance with the Hindu law, though the succession of sons does obtain 
among them. 

There is legal evidence that in South Malabar, or, at all events, in 
Calicut taluk, the brother succeeds to self-acquired property in preference 
to the widow. .^;§8| 

The decree of the Lower Appellate Court must be reversed, and that 
of the District Munsif restored. The appellant is entitled to his costs in 
this and in the Lower Appellate Court. 
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[284] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Wilkinson. 

VENEATARAYADU AND OTHERS (Representative of defendant 
No. 5 and Defendants Nos. 6 to 9), Appellants v. 
Venkataramayya and another ( Plaintiffs ), Respondents .* 

L24tb November, 1891.] 

Hindu Law—Karnam, hereditary office of—Enfranchisement of endowment...Devolution 
of land enfranchised. 

The bolder of a hereditary office of karnam had two undivided sons, in favour 
of one of whom he resigned his office. Subsequently a revision of the village 
establishment took plaoe, the new karnam was removed from the office, and the 
lands, which constituted its endowment having been enfranchised by the Inam 
Commissioner, a title deed in respect of them was issued to him. After his 
death without issue his nephews sued to establish tbeir right to the land : 

Held, that the land passed to the grantee personally and not to his family, 
and, consequently, devolved on his death, as private property. 

[Dias., 26 M. 339 (351) ; F., 23 M. 47 (48) ; R., 21 M. 47 ; 22 M. 204 (206) ; 30 M. 434 
(436) = 17 M.LJ. 101 = 2 M.L.T. 101 (F.B.) ; 7 M.L.J. 248 (249).] 

Second appeal against the decree of M. B. SundaraRau, Subordinate 
Judge of Ellore, in appeal suit No. 50 of 1888, reversing the decree of 
R. Hanumantha Rau, District Munsif of Tanuku, in original suit No. 94 
of 1885. 

Suit for the possession of certain land with mesne profits. 

One Seetanna held the hereditary office of karnam of Tanuku, of 
which the land now in question formed the endowment. He had two 
sons undivided from him, of whom one was the father of the plaintiffs, 
and the other (Venkata Narasiah) was the husband of defendant No. 2. 
Seetanna having grown old, resigned his office in favour of Venkata 
Narasiah, who became karnam in his place; the land was enjoyed by them 
in common. Subsequently a revision of the village establishment took 
plaoe, Venkata Narasiah was removed from the office of karnam, and the 
endowment of the offico was enfranchised by the Inam Commissioner who 
issued to Venkata Narasiah a title-deed in respect of the land in question. 
After the death of Venkata Narasiah, the land was registered in the name 
of [288] defendant No. 2 as his heiress and she alienated it to defendants 
Nos. 4 to 17. 

The plaintiffs sought to recover the land as property belonging to 
their family, or, by virtue of a hereditary title, claiming that defendant 
No. 2 was entitled to maintenance only. 

The District Munsif held that the suit was not maintainable. The 
Subordinate Judge passed a decree for the plaintiffs. He referred to the 
case cited in the judgment of the High Court and said— 

“ The facts of that case widely differ from those on which the present 
“ case stands. 

“ In that case the office-holder had never a hereditary right to the 
“ office. He was a stranger, and the lands were enfranchised in his 
“ name. Plaintiff was one of the persons who had a hereditary right to 
“ the office. He was an adopted son of one of the persons who had a 

* Second Appeal No. 2 of 1891. 
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“ similar right. Soon after his adoptive father’s death, the lands were 
(< resumed by Government, and the application made on his behalf for 
(j restoration of such lands to the plaintiff was rejected. No further steps 
were taken to have this order of rejection set aside in appeal for more 
than three vears after that order, and the lands were enfranchised in the 
name of defendant, the office-holder, who had no hereditary right to it. 
After enfranchisement of the lands in the name of the office-holder, the 
plaintiff lodged his suits for the lands. His claim was rejected by the 
High Court on the ground that he held no office at the date of enfran- 
(i chisement, and that the plaintiff had therefore no title to the lands. The 
(i case shows a contest between a newcomer to the office and one whose 
claim to it and the lands was rejected some years ngo. 

The present case is this. Seetanna, the father of Venkata Nara- 
it savya, resigned his office in favour of his son on account of his old age, 
n,nd the latter was enlisted as a karnam in his stead. Both the father 
i( and Venkata Narasayya lived together and enjoyed the profits of the 
lands, until the latter’s death. Plaintiffs are sons of an undivided 
brother and they are men having a hereditary right both to the office 
and emoluments thereof on the death of Venkata Narasayya or his 
“ father. 

On the death of the appellant, plaintiff, in the case in which the 
ti Full Bench decision was passed, had no such hereditary right, for they 
do not stand in the line of heirs to one another.” 

[286] Defendants Nos. 5 to 9 preferred this second appeal. 

Bashyam Ayyanqar, for appellants. 
ft. Subramanyct Ayyar , for respondents. 


JUDGMENT. 

We think that the decision of the Subordinate Judge is opposed to the 
principles laid down in the Full Bench decision in Venkata v. Raina (l). 
The land which formed the emolument of the office of karnam did not 
become the family property of the person appointed to the office, although 
he may have had an hereditary claim to the office. The land was designed 
to be the emolument of the person into whose hand the office of the 
karnam might pass and was inalienable by him. The effect of enfran¬ 
chisement was to free the lands from their inalienable character and to 

empower the Government to deal with them as they pleased. The grant 
of them to Venkata Narasiah was not a grant to the undivided family, of* 
which he formed a unit, but to him personally, and the future succession 
and transmission of the land was placed in the same position as any other 
private property. The plaintiffs were neither holders of the office at the 
time of enfranchisement, nor in possession of the lands, and their suit, 
therefore, was, as the Munsif held, not sustainable. We reverse the decree 
of the Subordinate Judge and restore that of the Munsif with costs in this 
and the Dower Appellate Court. 



(1) 8 M. 249, 
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13 M. 286. 

APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Tlandlei/. 

Hayagreeva (Plaintiff), Appellant v. SAMI AND ANOTHER 
(Defendants), Respondents * [27th October and 11th November, 1891.1 

Easements Act—Act V of 1892, Section 2 !—Rights accessortj to an easement. 

The plaintiff having in a previous suit obtained a decree declaring his right of 
having th« roof of his house projecting over the defendants’ land, and discharg¬ 
ing water thereon, now sued for a declaration of his right to go upon the 
defendants’ land for the purpose of repairing the roof : 

[287] Held, that the plaintiff was entitled to the right claimed as being 
accessory to the eassment already established, but that it should he exercised 
only once a year and after notice to the defendants. 

[R., 10 Ind.Oas. 893 (894).] 

SECOND appeal and memorandum of objecions against the decree of 
L. A. Campbell. Acting District Judge of Coimbatore, in appeal suit No. 32 
of 1890, modifying the decree of V. Malbari Rau, District Munsif of 
Coimbatore, in original suit No. 622 of 1888. 

The facts of the case are stated above sufficiently for the purpose of 
this report. 

The District Munsif passed a decree as prayed. The District Judge 
on appeal modified this decree “ by directing that the repairs in question bo 
done withm three months from this date.” 

The plaintiff preferred this second appeal. 

Balaji Rau, for appellant. 

'Rainachandra Anyar, for respondents. 

JUDGMENT. 

We think that the Lower Courts were right in holding that the 
plaintiff's right to go into defendants’ land for the purpose of repairing his 
wall and roof was aright accessory to the easement which wa 3 established 
in the former suit of having the roof of his house projecting on defendants’ 
land and discharging the water on defendants’ land; and the Lower 
Appellate Court was quite right in holding that there must be some limit 
of time to the exercise of such accessory right; but we think it was in 
error in only allowing the right to be exercised on one occasion and thus 
rendering further litigation necessary when other repairs become necessary 
in future. We shall modify the decree of the Lower Appellate Court by 
providing that plaintiff’s right of entering upon defendants’ land to repair 
his roof and wall shall only be exercised once a year after one month’s 
notice to defendants and between the hours of 9 A.M. and o P.M. Each 
party will bear his own costs of this second appeal. 

The memorandum of objections is dismissed with costs. 
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[288] APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 


Kammathi and others [Plaintiffs Nos. 1 to 3) Appellants v. 

KUNHAMED ( Defendant No. 2), Respondent* 

[2nd aDd 12th November, 1891.] 

Court Fees Act-Act VII of 1870, Section 10, Clauseii, Section 12, Clause ii, ScheduleII, 

Article 17, Clause vi— Order in appeal by defendant for payment ofjee by plaintiff— 

Notice. 

The plaintiffs, having raised a claim to a kanom attached in execution of a 
decree against their undivided brother, which was allowed in part, now sued 
for a declaration of their title to four-fifths of the kanom amount, affixing to 
the plaint a Rs. 10 stamp. The plaintiffs obtained a decree, against which the 
defendant appealed to the District Court. While the appeal was pending the 
District Judge, holding that the Court-fee paid on the plaint was insufficient, 
ordered that the plaintiffs should pay the balance due on an ad valorem com¬ 
putation of the fee, aud, in default, that the suit should etand dismissed, 
The plaintiffs first became aware of this order on the 26th March ; the balance 
was not paid within the time fixed by the District Judge for the payment to 
be made, and on the 28th March he accordingly made an order dismissing the 
suit. 

Held, that plaint was sufficiently stamped, and that in any case the order dis¬ 
missing the suit while the appeal was till pending was irregular. 

[R., 31 C. 511 (512).] 

SECOND appeal against the decree of J. P. Fiddian, Acting District 
Judge of North Malabar, in appeal suit No. 822 of 1889, reversing the 
decree of A. Venkataramana Pai, District Munsif of Tellicberry, in original 
suit No. 57 of 1889. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

The Acting District Judge cited Naraina Putter v. Ay a Putter (1) as 
supporting his order dismissing the suit. 

Plaintiffs Nos. 1 to 3 preferred this second appeal. 

Narayana Rau , for appellants. 

Ryru Nambiar , for respondent. 

JUDGMENT. 

Defendant No. 2 having obtained a decree against defendant No. 1, the 

undivided brother of the plaintiffs, attached a kanom of Rs. 400. Plain¬ 
tiffs put in a claim which was allowed to the extent of Rs. 250 
only. They then instituted the present [289] suit to establish their 
right to four-fifths of the kanom amount. They obtained a decree 
in the Court of the First Instance, and defendant No. 2 appealed. The 
District Judge, being of opinion that the proper stamp duty had not been 
paid, called upon defendant No. 2, the appellant to pay additional 
Court-fees. This appears to have been done. Thereupon, the District 
Judge called upon the plaintiffs (respondents Nos. 1 to 4 in the Lower 
Appellate Court) to show cause why they should Dot pay additional 
Court-fees. The plaint had been stamped with a Rs. 10 stamp, but 
the Judge was of opinion that ad valorem fees should be paid, 
and, as the plaintiffs failed to pay the same within the date fixed, 

* Second Appeal No. 1259 of 1890. 

(1) 7 M H. C. R. 372. 
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he dismissed the suit. His order is supported on the ground that, by 
Seotion 12, Clause ii, Act VII of 1870, the Court of Appeal was authorized 
to require the plaintiffs to pay the additional Court-fee. and, by Section 10, 
Clause ii, was bound to dismiss the suit, inasmuch as the additional fee 
was not paid within the time fixed by the Court. This was the viow taken 
by a Benoh of the Calcutta High Court in Shama Soondary v. Hurro 
Soondary (l), where the decision of the Appellate Court, on the question of 
the stamp duty, was undoubtedly correct. But the proper stamp duty, in 
the present case, where the plaintiffs sought to establish their title by 
getting the summary order set aside, was Rs. 10 under Clause vi, Article 
17, Schedule IT of the Court-fees Act, Vithal Krishna v. Balkrishna 
Janardan (2), and the order of the Judge calling upon the plain¬ 
tiffs to pay ad valorem fees was wrong. Moreover there is nothing 
to show that the order of the Judge was communicated to the plaintiffs, 
who, on the 26th March filed an affidavit to the effect that they had, 
on that day, for the first time, received intimation of the orders of the 
Court. At the same time they put in a petition together with the required 
fee. Notwithstanding this, the Judge, on the 28th idem, dismissed the 
suit. 

In any case the order dismissing the suit, while the appeal was still 
pending, was irregular. 

The appeal is allowed, and the order of the Judge dismissing the 
suit is set aside with costs. 


15 M. 290. 

[290] APPELLATE CIVIL. 

Before Mr. Justice Porker and Mr. Justice Handley. 

Shiva Devi (Plaintiff ). Appellant v. Jaru Heggade and others 
{Defendants ), Respondents .* [23rd November, 1891.] 

Civil Procedure Code, Section 111 —Transfer of Property Act—Act IV of 1882. Sections 
2 , 76 —Waste by mortgagee in possession—Possession after date fixed, for payment — 
Interest. 

In a suit in 1988 to recover principal and interest due on a usufructuary 
mortgage executed on 15th June 1870 which contained a covenant for repayment 
of the secured debt on 15th June 1878, the defendant pleaded and proved that 
the mortgagee had permitted certain buildings on the mortgage premises to fall 
into a ruinous condition and it appeared that the mortgagee had remained in 
possession after June 1878 : 

Held, (1) that the defendant was entitled to have the amount of the loss 
occasioned by the plaintiff’s failure to make repairs brought into the mortgage 
accounts under Transfer of Property Act, Section 76, and a separate suit by him 
for that amount was not necessary. 

( 2 ) that the profits derived by the mortgagee after the date fixed for 
repayment should be regarded as having been enjoyed in lieu of interest. 

SECOND appeal against the decree of S. Subbayyar, Subordinate Judge 
of South Caoara, in appeal suit No. 282 of 1889, affirming the decree of 
S. Raghunathaya, District Munsif of Karkal, in original suit No. 201 of 
1888. 

The facts of the case are stated above sufficiently for the purpose of 
this report. 

• Seoond Appeal No. 189 of 1891. 

(1) 7 0. 848. (2) io B, 610. 
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Tho plaintiff contended that the defendant could not recover in 

respect of tho plaintiffs waste hy wav of set-off under Civil Procedure 

Code, Soction 111. As to this the Subordinate Judge held that that 

section had no application to the case which was governed by Transfer of 

Property Act. Section 70. As to his claim to interest the Subordinate 
Judce said:— 

<< . r ^ 10 nex k Question is whether the plaintiff is entitled to claim any 

<( wtereet. She is admittedly in possession of the mortgaged property 
,, ,ln der the mortgage deed, which provides that the mortgagee should 
,, appropriate tho profits in lieu of interest and that [291] “ the mortgagor 
, should not claim surplus profits or the mortgagee a higher interest than 
, ^ P 9r nen f- per annum ; but the plaintiff contends that the money was 
, ^Payable on the loth June 1878, and that after that date tHe stipulation 
, ,or appropriation of the nroceeds towards the interest is not obligatory. 

, ^hlnnPanrlay v. (laical Rat G) and Mansab All v. Gulab Ghand (2). in 
, absence of evidence on either side to show the income of the property, 
it must bo presumed that tho income did not fall Rhort of tho 12 per cent, 
interest agreed to be paid under the bond. Otherwise the mortgagee 
would havo brought his suit soon after the expiry of the term. I think, 
therofore. that interest was properly disallowed.” 

The plaintiff preferred this second appoal. 

Narayana Ran, for appellant. 

Pattabhirama Ayyar, for respondents. 


JUDGMENT. 

The first point raised is that the set-off was wrongly allowed, 
and in support of this contention we were referred to the decision in 
Rayhu Nath Das v. Asliraf Husain Khan (3j. We do not think the 
caso has any application. The point here raised was not there taken and 
that docision was prior to tho passing of the Transfer of Property Act. 
Wo agree with the Sub-Judge that Section 76 applies. The question is 
one of procedure and the estimation of the loss caused to the mortgagor 
bv the failure of the mortgagee to make necessary repairs is an item which 
must be considered in determining the accounts in "settlement of the 
mortgage. 

Tt w r as a paramount duty for the mortgagee to make such necessary 
repairs, and we cannot accept as valid tho excuse that to do so would 
diminish his interest or profits. 

We think tho Subordinate Judge rightlv held that as the mortgagee 
continued in possession after 13bh June 1878 the profits must be regarded 
as having been enjoved in lieu of interest. 

Tho appeal is dismissed with costs. 


(1) 1 A. 603. 


(2) 10 A. 85. 
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[292] APPETjTj \TR OrYTL. 

Before Sir Arthur J. 77. Collivft. Kt., Chief Justice, 

and Mr. Justice Wilkinson. 


KrTSHNAYYA ( Plaintiff ). Appellant. e. THE BELLARY 
Municipal Council (Defendant). Respondent * 

[27th November, 1891.1 

District Municipalities 4c.t (Madras)— Act TV of 1884, Section IG9 —Suit far declaration 
of iitle against a Municipality—Parties. 

The plaintiff s»ued a Municipal Council, under the Madras District Munici- 
Dali ties Act. for a declaration of his title to a certain structure situated in t.ho 
limits of the Municipality and of his right to put a roof over it. The structure 
was found to belong to the plaintiff : 

Held (1), that the Secretary of State was not a necessary party to the suit. 

(2), that the Municipal Con noil bad no discretion under Section 1G9 of 
the above Act to prevent, the plaintiff from dealing with the structure, provided he 
did not interfere with the convenience of the public or with any sanitary regula¬ 
tion. 


Appel¬ 

late 

Civil. 

13 M. 292. 


[R., 2 Bom. L R. 572 1577).] 


SECOND appeal against the decree of W. C. Holmes, Acting 
District Judge of Bellary, in apneal suit No. 58 of 1890, reversing the 
decree of W. Gopalachari. District Munsif of Bellary, in original suit 
No. 182 of 1889. 

The facts of the case are stated above sufficiently for the purpose of 
this report. 

The District Muns'f Dassed a decree for the plaintiff. The District 
Judge on appeal reversed this decree, ne said as to the two questions 
above referred to— 

One of the grounds of appeal is that the Secretary of State should 
“have been joined as a defendant. Section 23 of the Municipal Act (IV 
“ of 1884) vests in the Municipal Council all public streets. As under an 
“ English statute. I think it should be held that onlv the surface of the 
“soil, and as much of it in depth as is necessary for doing all that is 
“ reasonably and usually done in streets, vested in the Mnnicipality(Maxwell 
“on the Interpretation of Statutes, pp. 109 and 377). Strictly speak- 
“ [293]ing, therefore, I think the Secretary of State should be joined as 
“ a party in a suit of this nature. 

“ There is a further question whether, under Section 169 of the 
“Municipal Act, the Municipal Council has not a discretion as to granting 
“ a license to put up a verandah over the nyals, even though they be on 
“ private property. On the 1st May 1889, the Chairman of the Bellary 
Municipal Council gave a license to the plaintiff ‘ to rebuild the walls on 
both sides of the pyal ’ in front of his house, but permission for roofing 
“ the outer pyats was refused. On the 30th May 1889. on plaintiff having 
“ again petitioned, after a sub-committee had inspected the place, the 
“ chairman informed the plaintiff ‘ that the sub-committee considered 
that permission ought not to be granted for roofing the Dyals ; hence 
"this petition is rejected.’ In the orders passed by the Chairman the 
“ section under which the Municipality refused to grant the permission 
“ prayed for is not stated, but it would appear that Section 169 left the 


!' Second Appeal No. 192 of 1891. 
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granting or not of the permission prayed for to the discretion of the 
“ Municipality.” 

The plaintiff preferred this second appeal. 

Ramachandra Rau Sahib, for appellant. 

Ramasami Mudaliar, for respondent. 

JUDGMENT. 

We fail to see any reason why the Secretary of State was a necessary 
party to the suit. The real question to be determined was whether the 
pyal, which plaintiff wanted to roof over, was his private property or not. 
The District Munsif found, upon a careful review of the evidence, that 
the pyal was plaintiff’s private property, he and his ancestors for the 
last fifty years having exercised acts of ownership over it. The defendant, 
on the other hand, adduced absolutely no evidence to show that the 
ground occupied by the pyal ever formed part of the street. The District 
Judge does not decide that the pyal is not private property, but merely 
remarks that the proof of plaintiff’s right cannot be considered very 
satisfactory. It is argued that this must be held to be a finding that the 
pyal is not private property. If we thought so, it would be necessary to 
ask the Judge to reconsider his decision as the evidence seems to us 
overwhelming, but we do not consider that he intended to set aside the 
finding of the District Munsif as to the question of plaintiff’s right. With 
reference to Section 169 of the Act (Madras Act IV of 1884), we think that 
the Judge has misinterpreted it. It must be read in connection with [294] 
the definition of the word street in Section 3. According to that, private 
property is exempted from the action of the Commissioners. It seems to 
us absurd to suppose that Section 169 empowers the Commissioners to 
prevent a person dealing with his own property, provided he does not 
interfere with the convenience of the public or with any sanitary regulation. 
If the pyal in front of a bouse is not private property, the Municipal 
Commissioners would undoubtedly have the right to grant or withhold a 
license for roofing it, but when, as in the present case, the pyal is private 
property, the right of the Commissioners to interfere cannot arise, UDtil 
the owner’s building projects beyond his own limits. In the words of the 
section, the erection must not cause any public inconvenience. Wo 
reverse the decree of the District Judge and restore that of the Munsif 
with costs in this and the Lower Appellate Court. 


15 M. 294. 

APPELLATE CIVIL. 

Before Sir Arthur J. E. Collins , Kt., Chief Justice , and 

Mr. Justice Wilkinson. 


Parathayi (Plaintiff), Appellant v. Sankumani and others 
(Defendants ), Respondents * [8th December, 1891.] 

Court Fees Act—Act VII of 1870, Schedule I, Article 1 —Cancellation of an agreement 
to sell —Ad valorem fee. 

The plaintiS had executed an agreement to sell certain property in discharge 
of mortgages executed on his behalf during his minority. He now brought a 
suit alleging that the agreement had been extorted from him, and praying for ft 


• Appeal No. 26 of 18&1. 
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declaration that the agreement was not binding on him aod for any other relief 

“ whioh the Court oonsiders to be reasonable.” 

Held, that tho plaintiff was bound to pay Oourt-feos upon the value of his 

interest in the dooument sought to be invalidated. 

[R., 28 M. 490 (492).] 

Appeal against the decree of E. K. Krishnan, Subordinate Judge of 
Calicut, in original suit No. 20 of 1889. 

[295] The plaint began as follows :— 

“ A karar is executed and registered on the 15th karkidakam 1061 
“ (29th July 1886) jointly by the first defendant, and, by his compulsion, 
“ defendants Nos. 2 to 4 and the plaintiff, stipulating to sell and purchase 
“ lands that will be sufficient for interest at the rate of Rs. 5 for Es. 100 
“and 5 paras of paddy for 100 fanams, on the rent that will be fixed by 
“ arbitrators, on the lands charged with Rs. 60,500 follows :—Rs. 30,000 
“under a panayam deed executed on the 10th karkidakam 1057 (20th July 
“ 1882) on 254 items of land, the jenm of the plaintiff’s bar wad, by defend- 
“ ants Nos. 2 to 4 aod mother, Kochukurumpa, and others in the capacity 
“ of the plaintiff’s guardian, together with Rs. 17,000, under 3 purum- 
“ kadum deeds, on the same lands, thus Rs. 47,000 and Rs. 13,000 on 
“ settling the past accounts and Rs. 500 paid ready money, thus altogether 
“ amounting to Rs. 60,500.” 

The plaint proceeded to allege that the instrument of 29th July 1886 
had been executed under coercion and that the debts secured by the other 
documents above referred to were not binding on him. The prayers of 
the plaint were as stated above. 

The Court fee stamp affixed to the plaint was Rs. 10 only. The 
Subordinate Judge held that this was insufficient and ordered the payment 
of an ad valorem fe6 on Rs. 60,500. This payment was not made and the 
Subordinate Judge rejected the plaint. 

The plaintiff preferred this second appeal. 

Sankaran Nayar, for appellant. 

Bamachendra Ayyar, for respondent, No 1. 

JUDGMENT. 

We are of opinion that the plaintiff was bound to pay duty upon the 
value of his interest in the document, the invalidity of which he sought to 
have declared. He had executed an agreement to sell certain property, in 
discharge of mortgages executed on his behalf during his minority. His 
agreement virtually amounted to a ratification of those mortgages, which 
he cannot avoid, so long as the agreement executed, after he attained his 
majority, stands. A declaration of the invalidity of that dooument would 
afford plaintiff relief of a very substantial character, and we think that 
plaintiff was not entitled to sue for a bare declaration and to stamp his 
plaint accordingly. The appeal fails and is dismissed with costs. 
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15 M. 296. 

[296] APPELLATE CIVIL. 

Bcjorc Sir Arthur J. II. Collins, Kt., Chief Justice, and 

Mr. Justice Handley. 

Martathodi ( Defendant No. 1), Appellant v. APPU ( Plaintiff ), 

RespondentN 16th January, 1892.J 

Cioil Procedure Cole, Section 43—Res judicata-" Omit to sue." 

Tbc plaintiff, having previously obtained against his brother, defendant No. I, 
who had been the managing member of their family a decree for partition of tbc 
family property including certain debts scheduled in the plaint therein, now 
sued to recover his share of certain other family debts collected by defendant 
No. 1 without the plaintiff’s knowledge : 

Held, that the claim was not barred by Civil Procedure Code, Section 43. 

[R., 23 13. 51)7 (002).] 

Second appeal ancl memorandum of objections against the decree 
of V. P. DeRozario, Subordinate Judge of South Malabar, in appeal suit 
No. 638 of 1890, modifying the decree of M. Achutban Nayar, District 
Munsif of Nedunganad, in original suit No. 105 of 1888. 

The plaintiff s case was summarized bv the Subordinate Judge as 
follows :— 

Plaint states that plaintiff and first defendant are brothers ; that 
plaintiff brought suit No. 17 of 1886 for his share of the family 
properties which were in first defendant’s possession, and obtained a 
decree : that first defendant and his son, second defendant, fraudulently 
collected large sums of money from several creditors of their family and 
ti illegally retained it in their possession ; that be had no notice of this at 
the time when his suit for partition was filed ; that he was aware of 
this only recently, and that he is entitled to a proportionate share 
thereof. Plaintiff therefore sues to recover his share in 16 items of 
(i ^mily aebts alleged to have been collected and misappropriated by 
first defendant, and to recover the arrears of micharom which had 
“ accrued before the passing of bis decree, but which he bad to pav to the 
jecmi. 

[297] The District Munsif passed a decree for the plaintiff which 
was in substance affirmed by the Subordinate Judge. 

Defendant No. 1 preferred this second appeal. 

Sundara Ayyar, for appellant. 

Sankaran Nayar, for respondent. 

JUDGMENT. 

• 

We think the Lower Courts were right in holding that the suit was 
not barred in any part by Section 43 of the Civil Procedure Code. The 
former suit by plaintiff was for a general partition of the family property 
and in that suit he obtained a declaration that he was entitled to J of the 
debts due to the family. In the present suit he sues for some of the debts 
which, he alleges, were collected by the managing member, first defend¬ 
ant, without his knowledge. It is clear that plaintiff’s omission to claim 
from 1st defendant in that suit a share of debts, which bo did not know 
had been recovered, cannot be a bar to his now suing for that purpose. 


* Second Appeal No. 106 of 1891. 
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The words omit to sue in Section 13 must refer to an omission which 
might have been avoided, not to an omission to claim that which a party 
could not know be was ontitled to. 


As to the items 1 to 4, 9, 10, 12, 13, and 11, the Subordinate Judge 
linds that they are clearly proved, and that docision cannot bo questioned 
in second appeal. As to items 5 and 11 wo think the decision of the 
Subordinate Judge is correct. 


The memorandum of objections relates to items on which the 
Subordinate Judge has given decisions upon tho evidence and wo must 
refuse to discuss them. 

Tho appeal and memorandum of objections are dismissed with 
costs. 
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[298] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Handled. 


ANNAMALAI {Plaintiff), Appellant v. Su BRA M AN van ’ (Dcfcnda ill), 

Respondent." [7th January, 1892.] 


Provincial Small Cause Courts Act—Act IX of 1887, Schedule 11, Clause 31—S ait for 
profits of land -Civil Procedure Code, Section 586. 

The plaintiff sued on the Bmall Causo side of a Subordinate Court before tho 
Small Cause Courts Act, 1887. came into operation, to recover with interest 
from the date of suit, Rs. 500 the value of crops alleged to have been illegally 
carried away by the defendant, while the plaintiff was in possession. The 
defendant raised a plea to the jurisdiction of tne Court, and the Judge, without 
recording any decision on its validity, directed that the plaint be proseuted on 
the regular side of the Court for the reason that ic raised questions of com¬ 
plexity* It was so presented after the above Act had come imo operation. The 
plaintiff obtained a decree which was reversed on appeal. A petition of second 
appeal was presented by the plaintiff. Tne defendant objected that no secoud 
appeal lay under Civil Procedure Code, Section 586: 

Held, that the objection should prevail, since the suit was not cxceptod from 
the jurisdiction of the Small Cause Court under the Provincial Small Cause 
Courts Aot of 1887. 


F. 35 M. 726 (727) = 21 M.L.J. 442 (443) ; = 11 Ind. Cas. 31 = (1911) 2 M.W.N 
189 ; R., 23 C. 884 (894); 119 P.R. 1894 ; 94 P.R. 1900 = 39 P.L.R. 1901.] 

• 

SECOND appeal against the decree of H. T. Ross, Acting District 
Judge of Madura, in appeal suit No. 770 of 1889, reversing the decree of 
S. Gopalachari, Subordinate Judge of Madura (East), in original suit 
No. 63 of 1888. 

The facts of the case were stated by the District Judge as follows ; — 

“ Plaintiff and defendant are uncle and nephew, and this suit is to 
“ recover from defendant Rs. 500 (with interest and costs) the estimated 
" profits for faslis 1294 to 1296 on certain shares in the Dharmasanam 
( ‘! village of Kurukkattai, which plaintiff claims under a division effected 
“ by an award of arbitrators, dated the,17th October 1881, and which, he 
‘‘ alleges, were wrongfully taken by defendant and others in the 3 faslis 
“ aforesaid. 

“ Plaintiff first filed this plaint on 29th June 1887 as small cause 
No, 227 against the first defendant and others, of whom [299] he sub- 
“ sequently exonerated two. On 30th Se ptember 1887, plaintiff obtained 

• Seoond Appeal No, 107 of 1891. 
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‘ an ex parte decree against first, fifth and sixth defendants. On 21st 
‘ November 1888, the ex parte decree against first defendant was set aside 
‘ and the small cause suit re-opened as against him. Defendant there¬ 
upon raised his present defence questioning plaintiff’s title to the 
‘ property, and he also objected to the jurisdiction of the Court on the 
ground that the plaint had been presented on 29th June 1887, ie., two 
‘days before the new Small Cause Act (IX of 1887) came into force. 
The Subordinate Judge, without deciding the latter objection, considered 
that, in view of the complicated question of title raised by the defence, 
* it was not a proper case for a Small Cause Court to decide, and he 
directed the plaint to be returned to plaintiff for presentation in the 
proper Court. The plaint was accordingly taken back by plaintiff and 
‘ represented, with no alteration, on the ordinary side of the Sub-Court 
‘ on 4th December 1888. For the purposes of jurisdiction the property, 
the title to which was in dispute, was valued at Rs. 2,550, being 15 
' times the estimated net profits of fasli 1296. Under the Court’s orders, 

‘ plaintiff was made to pay stamp-duty over again on the Rs. 500 sought 
“ to be recovered from defendant.” 

The Subordinate Judg9 passed a decree for the plaintiff. This decree 
was reversed on appeal by the District Judge for reasons not material for 
the purposes of this report. 

The plaintiff preferred this second appeal. 

Kristnasami Ayyar, for appellant. 

Bhashyam Ayyangar and Desikachariar , for respondent. 


JUDGMENT. 

The preliminary objection is taken on behalf of respondent that no 
second appeal lies under Section 586 of the Code of Civil Procedure, as 
the value of the suit does not exceed Ri. 500, and it is of a nature cogni¬ 
zable by a Court of Small Causes, and, we think, the objection must 
prevail. It is argued for appellant that the case falls within Clause 31 
of Schedule II of the Provincial Small Cause Courts Act IX of 1887, 
and that the suit was, therefore, not cognizable by a Court of Small 
Causes. The question is what was the nature of the suit as originally filed, 
and, in our opinion, this suit, in its inception, was not a suit for the pro¬ 
fits of immoveable property within the meaning of Clause 31 of Schedule 
II of Act IX of 1887. This suit is in effect brought to recover the value 
of crops alleged to have been illegally carried [300] away by defendant 
while plaintiff was in possession. This is not a suit, in our opinion, exempt¬ 
ed from the jurisdiction of the Small Cause Court by Clause 31, Act IX of 
1887. The suit was therefore of a nature cognizable by a Court of Small 
Causes within the meaning of Section 586 of the Civil Procedure Code, and 
no second appeal lies; and it makes no difference that, in the course of 
investigation of the suit, it appeared that defendant, in carrying off the 
crops, was acting under colour of some claim of title to the land. 

We agree generally with the principles laid down in Krishna Prosad 
Nag v. Maizuddin Bisiuas (l), the authority of which is not shaken by the 
decision in Sriram Samanta v. Kalidas Dey (2). 

The second appeal must be dismissed with costs. 

The memorandum of objections also must be dismissed with costs. 
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APPELLATE CIVIL. '* 

■ 

Before Mr. Justice Parker and Mr. Justice Shephard. 


SUBBARAYA ( Plaintiff ), Appellant V. KYLASA AND OTHERS 
{Defendants ), Respondents .* [llth and 15fch December, 1891.] 

Bindu law— Inheritance — Step-sister's sou. » 

A step-sister's eon is entitled to inherit under the Hindu law in force in the 
Madras Presidency. 


1891 
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13 M. 300. 


Appeal against the decree of G. D. Irvine, District Judge of Coim¬ 
batore, in original suit No. 2 of 1890. 

The plaintiff sued for possession of certain property left by Ramasami 
Mudaliar, deceased, the brother of the plaintiff’s mother. An issue was 
raised as follows:—“ Was plaintiff’s mother the uterine sister or only 
the half-sister of Ramasami Mudaliar?” The finding on this issue was 
that Ramasami Mudaliar and the plaintiff’s mother were children of the 
same father by different wives. The District Judge held that the plaintiff 
was not within [301] the line of inheritance to Ramasami Mudaliar, and 
dismissed the suit without trial of various other issues which were raised 
on the pleadings. 

The plaintiff preferred this appeal. 

Ramachandra Ayyar, for appellant. 

RamaRau and Sadagopachariar, for respondent No. 11. 

Ramasami Mudaliar, for respondents Nos. 8, 9 and 14. 

Mahadeva Ayyar, for respondents Nos. 5 and 6. 

Ragavendra Rau, for respondents Nos. 4 and 21. 


JUDGMENT. 


The question is whether the plaintiff, whose mother is found to have 
been the step-sister of Ramasami Mudaliar, now deceased, stands in the 
line of inheritance to him ? 

If he were the son of Ramasami’s sister of the full blood, there can 
be no doubt that he would be so entitled, being a bandhu of the deceased ; 
but it has been argued that a step-sister’s son does not stand on the same 
looting as a sister’s son, and, with regard to the cases cited, it is said that 
they are of no authority in this presidency. 

Apart from those cases we are of opinion that the position of the 
Btep-sister’s son cannot be distinguished from that of the sister’s son. 
The relationship between the maternal uncle and his sister’s son or 
step-sister’s son is alike that of sapindas, for, in both cases, there is a 
common grandfather and the relation of sapindas arises from connection 
as parts of one body.” See Mitakshara cited in Amrita Kumari Debi v. 
Lakhinarayan Ghuckerbutty (1) and Mari v. Ghinnammal (2). As to- the 
other condition requisite to make the plaintiff a bandhu there is no doubt 
for clearly he is sprung from a different family. It was contended that 
the decision in Mari v. Chinnammal (2) with reference to the position 
of the step-mother was adverse to the present claim ; but that contention 
is answered by the observation that the exclusion of a woman in no way 
involves the exclusion of her offspring. There are several cases in which the 


* Appeal No. 40 of 1891, 

(If 2 B.L.R. F.B. 28(33). 


(2) 8 M. 107 (126). 
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1891 children have rights which their mother would not have (Mayne’s Hindu 
Dec. 15 . Law, § 492, Rayaningaru v. Vencaia Gopala Narasimha Rau (1).) The 

- observation of Muttusavii Ayyar , /., in Mari v. Chinnammal (2) seems. 

Appel- fc 0 s h 0 w that, in his opinion, the right of the step-sister’s son must [3021 
LATE be recognized. For these reasons we are of oDinion that the judgment of 
CIVIL, the District Judge must be reversed, and the suit remanded for triaL 

- Costs to abide event. 

15 M 800. 


15 M. 302=2 M.L.J. 112. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Subramanya Ayyar. 


BairAGULU AND ANOTHER [Plaintiffs), Appellants v. BAPANNA 
[Defendant), Respondent:'' [3rd February, 1892.] 

Civil Procedure Code. Sections 244, 258 —Suit for declaration of satisfaction of a decree 
— Satisfaction of decree out of Court. 

A judgment-debtor, alleging that he had entered into an agreement with the 
decree-holder in satisfaction of his decree, and that the latter had, in breach of 
such agreement, procured the issue of a warrant of attachment, now sued for a 
declaration that the decree had been satisfied, and prayed also for the cancellation 
of the warrant of attachment: 

Held, that the suit was not maintainable. 

[F., 12 O.W.N. 485 (487); Appr., 21 G. 437 (445); 31 C. 480 (485) =8 C.W.N. 395 ' r 
R., 20 A. 254 (258); 11 C.L.J. 91 (95) = 4 Ind. Cas. 402.] 

SECOND appeal against the decree of C. Ramacbandra Ayyar, Acting 
District Judge of Nellore, in appeal suit No. 267 of 1889, affirming the- 
decree of V. Subramaoya Ayyar, District Munsif of Ongole, in original 
suit No. Ill of 1889. 

The facts of the case are stated above sufficiently for the purpose or 

this report. . 

The plaintiff preferred this second appeal. 

Seshagiri Ayyar , for appellants. 

Ramachandra Rau Saheb, for respondent. 

JUDGMENT. 

The suit has been dismissed on the ground that the matter in 
question, viz., the satisfaction of the decree is a matter which should be 
dealt with by the Court in execution of the decree, and not by a separate 
suit. 

It is clear that it is of this nature. 

The effect of Section 258 of the Civil Procedure Cede is only to 
exclude proof of an uncertified agreement in execution proceedings. 4 
does not limit the operation of Section 244. The [303] case of Viraraghdva 
v. Subbakka[ 3) is cited by the appellants’pleader. This case shows tha 
an action for. the breach of the contract to certify adjustment of tb® 
decree may be brought; but it is not authority for the position that a sui 
to declare that a decree has been satisfied will lie. The appeal is dismisse 
with costs. 


• Second Appeal No. 810 of 1891. 

(1) 6 M H.C.Ri 278. (2) 8 M. 107 (126). . (3) 5 M. 39.7. 
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APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Subramanya Ayyar. 


Jaganatha ( Plaintiff ), Appellant v. Gangi Reddi and others 
-{Defendants), Respondents * [18bh January, 1892.) 

EVXd tf mortgage Ct * ^ 1972 ’ Sectlon ^—Estoppel-Execution-purchaser without mot ice 

S i“ e ? fc ° T* 1 ”® his S0ourifc y under a mortgage executed to him by 

Of’ b «? S AO 1 5? 6 morfcgage P remises which were ia the possession 

and f hron«it ?° 8 * ? 3< 1 ?' Pp0ared that the P^intiff had previously attached 

*? Sal S mortgage premises in execution of a decree against 

lifhn d h * ?°* th , at - th .®’? ther defeQ dants had purchased at the Court sale, 

without notice of the plaintiff s mortgage, which was not referred to in the 
attachment lists or sale certificates : 

Held, that the plaintiff was estopped from setting up his present claim.} 

CF " 1 no?) 4 ; 1 R ( ,‘u ■B : .R P Pl9il) C 2a^;. MJ 6 ' 1 “ 17 ,S0 » ; 2 N L R ' 10(5 


Second appeal against the decree of O. Wolfe Murray. Acting 
-district; Judge of North Areofe, in appeal suit No. 139 of 1890, affirming 

m Q^ 0 f O ^ S - SubbaRau>District Muasif of Chittur. in original suit 
.Wo. ol 2 of 1889- 

_ The facts of the case are stated above sufficiently for the purpose* of 
this report. 

The District Mansif dismissed the suit and his decree was affirmed 
on appeal by the District Judge. 

The plaintiff preferred this second appeal. 

Rama Ran, for appellant. 

Parthasaradhi Ayyangar, for respondents. 



JUDGMENT. 


We think the plaintiff is estopped from recovering on the mortgage 
when he has allowed the auction purchaser to [304] buy without notice in 

a suit in which he himself brought the property to sa'le-see Aqarchand 
(jumanchand v. Rafchma Hanmant (1) 

The second appeal is dismissed with costs. 


15 M. 301 = 2 M L. J. 122. 

APPELLATE CIVIL. 

Before Mr. Justice Wilkinson and Mr. Justice Subramania A war 


LAS ^ 1 (Defendant No. 1), Appellant v. Arhnachella 
{Plaintiff), Respondent .* [25th and 28th January, 1892.] 

Tra ^t g ^ rOPerlV ACt ~ ACt IV 0/ 1882 ’ 68 - decree ayainst 

Suit for a personal decree on a usufructuary mortgage which containprl ™ 
express oovenent to pay, but, provided that if the mortgagor repaid the 
debt before a certain date (now passed), he should be replaced in P possession Tha 

r^| P ' em ' 8eS .^ d be “ aMached in of a decree oEed b y a 

third party agamst the mortgagor, an d a claim preferred by the plaintiff havLs 

• Second Appeal No. 177 of 1891. t Second Appeal No. 289 SlSl- 

(1) 12 B. 678. 
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been erroneously rejected and the premises sold, he was dispossessed. The 
mortgagee accordingly brought his suit as above: 

Held, that the plaintiff was not entitled to maintain the suit either under the 
terms of the mortgage or uader Transfer of Property Act, Section 68. 

[F., 19 A. 191 (193); R., 21 A.W.N. 52 ; 4 C L J. 246 (251).] 

SECOND appeal against the decree of T. Ramasami Ayyangar, 
Subordinate Judge ofNegapatam, in appeal suit; No. 938 of 1889, affirming 
the decree of C. Srirangaehariar, District Munsif of Shiyali, in original suit 
No. 126 of 1889. 

The facts of the case are stated sufficiently for the purpose of this 
report in the judgment of the High Court. The decrees of the Lower 
Courts were for the plaintiff. The defendant preferred this second appeal. 
Subramanya Ayyar and Sadagopa Chariar, for appellant. 

Mr. Gantz, for respondent. 


JUDGMENT. 


The plaintiff obtained a usufructuary mortgage of certain lands and 
held possession of the same until he was ousted by a person who purchased 
the property in execution of a money decree held by the latter against 
the first defendant, the mortgagor. 

The plaintiff now sues for the recovery of the mortgage money. 


[305] The mortgagor did not bind himself to repay the mortgage 
amount. The clause in the instrument of mortgage, relied on by the 
plaintiff, merely provides that if the mortgage money be repaid at the end 
of any fasli within the 27th May 1886, the mortgagor should be put baok 
into possession of the lands. The Subordinate Judge was, therefore, in 
error in holding that there was a promise to pay. 

The circumstances under which the plaintiff was dispossessed were 
these. Bofore the lands in question were sold by the Court, the plaintiff 
preferred a claim based upon his mortgage ; but it was disallowed on the 
ground that, at the date of the mortgage, the property was under attach¬ 
ment on account of a decree held by another creditor of the present 
defendant. It is, however, now admitted that there was no sale on 
account of debt due under the latter decree, and that the debt for which 
the property was eventually sold was nob a claim enforceable under that 
attachment. Section 276 of the Civil Procedure Code had, therefore, no 
application to the case. The mortgage to the plaintiff was valid against 
the creditor who subsequently got the property attached and sold, and 
became the purchaser thereof. The order rejecting the claim was wrong; 
but the plaintiff took no steps to have it set aside and allowed the purchaser 
to obtain possession of the lands sold. 

The defendant had nothing to do with the claim put in by the plain¬ 


tiff or the order passed thereon, and it is clear that the defendant was in 
no way responsible for the erroneous order or the plaintiff’s omission to 
question it by a suit. 

It is argued for the plaintiff that the failure of the defendant to pay 
up the judgment debt, which led to the sale entitles the plaintiff to sue 
for the money under Clause (6) of Section 68 of the Transfer of Property 
Act. This contention is unsustainable. The creditor, who held the 
money decree, had a right to bring to sale the equity of redemption possess¬ 
ed by the defendant in the lands, and the defendant was at liberty to 
allow such equity to be conveyed by Court sale for his debt. The sale 
thereof could not properly have affected any of the plaintiff’s rights as 
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mortgagee and the defendant cannot be treated as having thereby commit- 1892 
ted a wrongful act or default whereby the mortgagee was deprived of the Jan, 28. 
whole or any portion of his security, within the meaning of Clause (6) of 
Section 68. Appel- 

[306] The next contention is that the defendant failed to secure the LATE 
possession of the mortgage property to the plaintiff. In support of this CIVIL. 

stress is laid on the words in Clause (c) of Section 68 “ without disturbance - 

by any other person,” and on the absence in the clause in question of 13 - M * 304=* 

any qualifying provision, such as that contained in Section 7 of the 2 122. 

English Conveyancing Act of 1881, where the covenant is stated to 

be “ against lawful interruption or disturbance by the person who conveys 

as beneficial owner or any other person not being a person claiming in 

respect of an estate or interest subject whereto the conveyance is expressly 

made.” Though the la9t part of Clause {c) is not as clear as it should be, 

yet we cannot think that the Legislature intended to make the mortgagor 

liable for the wrongful acts of third parties. Covenants for quiet 

enjoyment, however generally expressed, must be understood as applying 

merely to the acts of those claiming by title. The rule is the same 

whether the covenant is a covenant in law, or an express covenant to 

indemnify not against an individual named but against all persons. The 

reason of the law is clear. For it would be unreasonable to hold that the 

grantor could either foresee or prevent the tortious acts of strangers, and 

the remedy against the such tortious acts is against the wrong doers ( Hayes 

v. Bickerstaff (1) Woodfallon Landlord and Tenant, 14th edition, p. 695). 

We see no warrant for thinking that the Legislature meant to depart from 
so sound and well established a rule. In our opinion, the proper 
construction to be placed upon the words “ any other person ” in the 
concluding part of Clause (c) of Section 68 is to interpret them to mean any 
other person having a title. 

Upon the facts admitted, the mortgage to the plaintiff was binding 
upon the purchaser who ousted him. It was not alleged that the defendant 
committed any breach of the implied contract under Clause (5) of Section 65 
in respect of the defence of the mortgagor’s title should the mortgagee’s 
possession be unlawfully disturbed. If the plaintiff placed himself in a 
position which precluded him from objecting to his dispossession by the 
purchaser at the Court sale, the defendant was not answerable for such a 
state of things. 

We must allow the appeal, reverse the decrees of the Courts below, 
and dismiss the suit with costs. 


(1) Vaughan’s Rep orts, 118. 
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[307] APPELLATE CIVIL. 

Before Sir Arthur J. 77. Collins, Kt„ Chief Justice, and 

Mr. Justice Handley. 

Chinnammal and another (Plaintiffs Nos. I and 2), Appellants 
v. Varadarajclu and another ( Defendant and Plaintiff No. 3), 
Respondents.* [9th April, 5th May and 4th December, 1891 

and 5th January, 1892.] 

Hindu law —Law of inheritance—Custom—Illegitimate son of a Sudra—Specific Relief 

Act—Act 1 of 1877, Section 42— Further relief. 

The widows of a shrotriemdar, wbo was a Sudra, brought a suit for a declaration 
cf their title by inheritance to his lands against his illegitimate son, who had 
been registered as shrotriemdar in lieu of his deceased father, and to whom certain 
of the raiyats had attorned. The defendant claimed to be legitimate according 
to the customary law governing the family, although his parents might not have 
been married at the time of his birth, by reasm of his parents having performed 
the ceremony of panyam before his birth : 

Held, ( 1 ) that the suit was not precluded by Specific Relief Act, Section 42, 
proviso ; 

(2) that the defendant was illegitimate and that the plaintiffs were 
accordingly entitled to one-half of the lands in question, and the defendant was 
entitled to the other half. 

Observations on the allegation and proof of a custom in derogation of the 
general Hindu law of inheritance, 

[F., 33 M. 226 (227) = 4 Iod. Cas. 299 = 20 M.L.J. 359 = 7 M.L.T. 26; 5 P.R. 1909 = 99 
P.L.R. 1909 = 29 PAV.R. 1903; 13 Iod. Cas. 917 = 13 P.W.R. 1912; N. Appl. 

4 Ind. Cas. 856 = 101 P R 1909 ; Appr., 25 M. 736 (741) ; R., 14 C.W.N. 576 = , 

5 Ind. Cas. 531 (532); (1911) 2 M.W.N. 384 (385).] 

Appeal against tbe decree of S. T. McCarthy, District Judge of 
Chingleput, in original suit No. 5 of 1889. 

The plaintiffs sued for a declaration of their title to certain shrotriem 
lands in succession to Thanappa Naick, their late husband, who died in 
September 1885. They alleged that they were in enjoyment of the land, 
but that the defendant, claiming to be the son of the deceased shrotriemdar, 
had tried to collect rent from tbe raiyats in occupation. 

The defendant pleaded that he was the legitimate son of the deceased, 
and the third issue was framed with reference to the plea as follows:— 
Whether the defendant is the son and legal heir of the deceased 
Thanappa Naick ? ” 

Evidence was given to show that the defendant’s father and mother 
were not married at the time of his birth, whereupon the [308] defend¬ 
ant set up a custom in support of his legitimacy, the nature of which is 
discussed in the judgment of the Eigh Court. On this point the District 
Judge found that the defendant’s parents were not married at the date 
of his birth, but had performed the ceremony of pariyam, and held that the 
defendant was legitimate under the customary law to which he was subject. 

Aq issue was also raised as to whether the suit was bad by reason of 
the proviso of Specific Relief Act, Section 42, for want of a prayer for relief 
consequential on the declaration sought. On this issue the District Judge 
ruled in favour of the defendant, finding that “ the defendant’s name has 
been entered on the register in lieu of that of the deceased Thanappa 


* Appeal No. 119 of 1890. 
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.Naiok," and that it was established that the defendant, through bis 
lessee, is oonstruotively in pessession of the suit properties, and that the 
plaintiffs are not.” 

The District Judge accordingly passed a decree, dismissing the suit. 

Tne plaintiffs preferred this appeal. 

Mr. Johnstone, Mr. Subraminyam and Ethirajn Miulaliar , for appel¬ 
lants. 

Srirannachariar, for respondents. 

JUDGMENT. 

We are unable to agree with the District Judge that the 
plaintiffs are precluded from obtaining a declaratory decree by the 
proviso to Section 42 of the Specific Relief Act. The oral evidence 
as to possession of the disputed lands is, as the Judge admits, very con¬ 
flicting, and the documents on which he relies iD coming to the conclusion 
that possession is with the defendant are, in our opinion, worthless as 
evidence of possession. Exhibit V is a rent agreement in favour of the 
defendant, dated lltn January 1888, long after the dispute arose between 
the plaintiffs and the defendant. It is not proved that the executant of 
this rent agreement obtained possession of the liouso to which it relates. 
If he is the same person as the defendant’s ninth witness, he was not asked 
about this, and he is the defendant’s gumasta. And even if it ware proved 
that the house in question is occupied by a tenant of the defendant, it is a 
small portion of the property ia dispute, andagaiasfc such a fact, if proved, 
would have to be sell the admitted fact that the plaintiffs are in possession 
of the family house. Exhibit VI consists of a series of documents called 
irusalnamahs, purporting to show that kist for two shrotriem [309] vil¬ 
lages forming part of the property in question was paid by the defendant, and 
sent to the treasury from the village munsif’s office for faslis 1295 to 1298. 
That kist was so paid i3 of itself no evidence of possession. Admittedly the 
defendant was registered as the shrotriemdar by the Revenue authorities 
soon after the death of the late shrotriemdar Thanappa Naicker, but this 
would neither give him the legal title nor put him in possession of the 
lands. Kist would only be received by the Revenue authorities from the 
registered shrotriemdar, so that the payment of kist would not carry the 
matter any fur her than the registration of the shrotriem in the name of the 
defendant. Exhibit IX consists of 12 cultivation muchalkas by raiyats of 
one of the shrotriem villages in favour of the defendant’s lesseeVenkatachella 
Naicker. Tnese again are executed in fasli 1297 or 1887-88 after the disputes 
between the plaintiffs and the defendant began. It would not be difficult 
for the defendant or his lessee to obtain such muchalkas from some of the 
raiyats. On the other hand, it is admitted that many raiyats of that 
same village did not give muchalkas to the defendant’s lessee, and he filed 
suits to compel them to do so and obtained decrees (see copy judgment 
Exhibit VIII). .It is admitted that these decrees have not been executed, 
and the raiyats, who were the defendants therein, have not attorned to 
the defendant’s lessee. The District .fudge attaches great weight to the 
fact that the plaintiffs produce no documentary evidence in support of their 
assertions that po3ses3ion of the disputed property is with them ; but it 
must be remembered that they are women, and widows, and would, there¬ 
fore, not be so able to obtain documentary evidence of the kind produced 
by the defendant. It appears to us that the conclusion to be drawn from 
*11 the evidence aB to possession is that possession of the whole property 
in dispute is neither with one nor the other of the contending parties. As 
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might bo expected in the case of a dispute as to the title to lands, most of 
which are in the actual occupation of raiyats, some of theraiyats reoognize 
one claimant as their landlord, and some the other. Such a case is 
eminently one in which a declaratory decree is desirable, to avoid 
multiplicity of suits and obtain a decision once and for all, which shall 
secure peaceful possession of the property. And we think there is nothing 
in the language of the proviso to Section 42 of the Specific Belief Act to 
orevent the Court passing a declaratory decree in tbis case. It is only 
if “ the [310] plaintiff being able to seek further relief than a mere 
declaration of title, omit to do so,” that the Court is precluded from 
making a declaration of title. And what further relief could the plaintiffs 
obtain in this suit? Not possession of the whole property in dispute, for 
admittedly the defendant is not in possession of the whole, and the raiyats, 
who do not recognize the defendant’s title, would have to be made parties 
before possession of the lands in their occupation could be decreed to the 
plaintiff. And we can see no other prayer for relief which the plaintiffs 
could combine in tbis suit with the prayer for a declaration. 

We must hold that a declaration of the plaintiffs’ title can be made in 
this suit if their title is proved. 

As to the plaintiffs’ title, it is admitted that, as the widows of the 
late Thanappa Naicker, they are entitled to succeed to his property, unless 
the defendant is the preferential heir. The defendant is said to be the 
son of Thanappa Naicker by one Tolasi, who is said to have been married 
to Thanappa Naicker long after the defendant’s birth : some of the 
witnesses put it at more than fifteen years after. The defendant in his 
written statement merely claims to be the lawful son of Thanappa Naicker, 
and, as such, to be his legal heir and representative. Apparently, in the 
course of the case, he set up some peculiar custom of his caste or family 
by which he was entitled to be treated as his father’s legitimate son, 
notwithstanding bis having been born before the marriage of his mother, 
and the District Judge considers such custom proved, and finds that the 
defendant is the son and legal heir of Thanappa Naicker. It is not at 
all clear, however, what is the custom alleged or which the Judge considers 
proved, whether it is that the variyam or betrothal ceremony is equivalent 
to marriage, and children born after that ceremony are legitimate, 
independently of any subsequent marriage, or whether a subsequent 
marriage is necessary to legitimatize children so born. Nor is it clear 
whether the custom found by the Judge is a custom of the defendant's 
caste or only of his particular family, and, if the former, what bis caste 
is. The Judge calls it Paligar or Yanadi. Neither of these terms is generally 
known as descriptive of a caste. The defendant’s evidence as to the custom 
consists of the depositions of his second, third, fourth, fifth and sixth 
witnesses. He himself, examined as his seventh witness, makes no definite 
statement as to the custom. His second, third and fourth witnesses seem 
to [311] consider betrothal as equivalent to marriage and lay no stress on 
subsequent marriage as legitimatizing the children, while the fifth and sixth 
seem to imply that a subsequent marriage is necessary. The only other 
evidence to prove the custom consists of depositions made by some of the 
plaintiff’s witnesses in an inquiry before the Tahsildar of Trivellore- 
(Exhibits I, II, III, IV). These depositions are retracted by the plaintiffs- 
witnesses in this case, and are only admissible for the purpose of con¬ 
tradicting them. They are no evidence of the custom. This is, in our 
opinion, wholly insufficient evidence on which to find a peouliar custom 
of marriage or legitimacy.prevailing in the defendant’s caste or family* 
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No judicial deoisioDs recognizing the custom are proved. The only 
instances m which the oustom is alleged to have been followed are in the 
defendant s own family. The oustom is one contrary to the general law of 
marriage and inheritance prevailing amongst Hindus and requires strong 
evidence to support it. We notice also that the defendant’s mother is 
said to have been of a different caste. That very loose notions of 
morality and of the sacredness of the marriage tie prevailed in the family 
to which the parties belong is probable enough, for Thanappa Naicker 
appears to have kept the defendant’s mother and another woman in his 
house from the time they were girls and had children by them, and 
subsequently to have married them, having, in the meantime, married 
three other women. But something more than a prevailing low tone of 
morality in a family is required to establish a binding custom of legitimacy 
differing from the ordinary law. 

It appears, however, from the evidence that sods born under circum¬ 
stances somewhat similar to those of the defendant’s birth have inherited 
property in the defendant’s caste or family, and we think some further 
inquiry as to the existence of any peculiar custom in the caste or family 
ought to be made. 

We shall direct the District Judge to return a revised finding on the 
third issue with reference to the above observations. He will require 
the defendant to put in a supplemental written statement, setting out 
precisely and accurately wbat i9 the custom he sets up, and will take such 
further evidence as the parties may adduce. 

Finding is to be returned within two months from the date of the 
re-opening of the Court after recess, and seven days after [312] posting 
of the finding in this Court will be allowed for filing objections. 

[In compliance with the above order, the District Judge submitted a 
finding, from which the following passages are extracts :— 

The issue on which I am required to submit a revised finding is— 
whether the defendant (Varatharajulu Naicken) is the son and legal heir 
of the deceased Thanappa Naicken. 

That he is the son of Thanappa Naick I think there is no reason 
to doubt. The evidence of the witnesses examined in the case shows that 
he was born of Tolasiammal after she and her elder sister were taken to 
the house of Thanappa Naick. It is further proved that Tolasi bore to 
Thanappa Naick a daughter named Sithammal before the birth of this 
defendant. 

Is he his legal heir ? This depends upon whether his mother was 
the legally married wife of Thanappa at the time of defendant’s birth. 

It is admitted on the side of the defendant that a marriage ceremony 
was gone through between Thanappa Naick and defendant’s mother, 
Tolasi, some ten years after the defendant’s birth. But it is contended 
that this ceremony was not necessary for the validation of the marriage, 
which had been completed by a ceremony called pariyam prior to Tolasi’s 
coming to live in Thaoappa’s house. On the other hand the plaintiff’s 
witnesses deny that there is any such ceremony as pariyam , and swear 
that there is no such custom as is alleged by defendant’s witnesses of tyi D g 
a second bottu—a thali. 

In the supplemental written statement put in by the defendant, as 
required by the High Court’s order, this second marriage is said to be ‘ like 
marriage among Brahmans at thesixtieth year,’ and it is explained that 
it is only performed in the case of ‘ men of position, if they like, when tho 
family is in good condition and there are children.’ 
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1892 Of the witnesses examined on behalf of the defendant only one, 

Jan. 5. namely, the fourteenth witness, Sahadeva Naick, admits having tied a 

- second bottu to his wife, and he says he did so ‘ because the first one was 

APPEL- W orn out ’ merely ! He adds that there is no ceremony on such occasions 
LATE and no feeding of relatives. Wbereas defendant’s thirteenth witness says 
CIVIL, there is 1 no difference between the ceremony of tying the second bottu and 

- o f the first pan yam* [313] While defendant’s eighteenth witness, Canda- 

15 M. 307. svvami Naick, never heard of such a thing as tying second bottu. Defend¬ 
ant’s fifteenth witness, Sendi Naick, says that, though he has not 
himself tied second bottu to his wife, he has an elder brother who did so. 
Defendant has not examined that elder brother, whereas Yegappa Naick 
(who seems to be the man) has been examined as plaintiff’s fifteenth 
witness and denies having tied second bottu to his wife. • • 

The witnesses examined on behalf of plaintiffs swear that their mar¬ 
riage ceremony is similar to that of other Sudras, and that there is among 
them no such thing as pari yam marriage. 

On a consideration of the whole evidence I am not satisfied that 
defendant’s mother was at the time of his birth the legally married wife 
of Thanappa Naick. I consequently find on the issue that defendant 
Varatharajulu Naicken is not the legal heir of Thanappa Naick, unless it 
be as an illegitimate son, which is a question of law as to which I am not 
required to express any opinion.] 

This appeal having come on for final hearing, the Court delivered 
judgment as follows:— 

JUDGMENT (FINAL). 

The District Judge has found that the defendant is the son of the 
late Thanappa Naick, but that his mother was not the legally married wife 
of Thanappa Naick at the time of his birth. He also finds that the 
family is a Sudra family. No good reason has been shown by either side 
for doubting the correctness of these findings, which, we think, are 
supported by the evidence, aud we accept the findings accordingly. The 
defendant then being found to be the illegitimate son of a Sudra, the 
question is to what decree (if any) are the plaintiffs entitled ? 

For the appellants (first and second plaintiffs) it is contended that 
they are entitled to a declaration that the whole property, or at least half, 
belongs to them. Kospondent No. 1, on the other hand, contends that 
the plaintiffs having failed to prove the right they set up, viz., a right to 
the whole property, their suit should be dismissed. 

The authorities as to the respective rights of a widow and an illegiti¬ 
mate son are somewhat conflicting, but the following appears to be the 
general result so far as they are agreed. If there be a widow and daughters 
or daughters’ son and an illegitimate son, the latter takes half the 
estate, leaving the other half to be [314] enjoyed as woman’s estate by the 
widow and daughters or daughters’ son in succession—Mayne’s Hindu 
Law and Usage, 4th edition, § 507; Ranoji v. Kandoji (1), Parvathi 
v. Thirumalai (2), Shesgiri v. Gireiva (3). ^ 

lb is argued for appellants that the decision in Parvathi v. Thiru¬ 
malai (2) is an authority for the proposition that the widow excludes the 
illegitimate son altogether, bub we do not consider that such was the 
effect of that decision. That was a case of an impartible zemindari, an 
it was held that the illegitim ate son of a Sudra zemindar did not exclud e 

(1) 8 M. 557. (2) 10 M. 334. (3) 14 B. 282. 
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his father’s coparcener or widow from succession. But the principle 
that the illegitimate son is oo-heir with his father’s widow, daughter or 
daughter’s son was expressly affirmed (see page 343). 

For the respondents a recent decision of the Privv Council— Raja 
Jogendra Bhupati ffnrri Chundcr Mahapatra v. Nityanund Mansingh (1) 
—is quoted a9 deciding that the illegitimate son takes the whole as against 
the widow. When examined, however, this case does not support that 
proposition. In that case there had been a legitimate son who survived 
the father, and it wa9 held in the case out of which the appeal arose— 
Jogendro Bhuputi v. Nittyanund Mansingh (2)—that the illegitimate son 
took as a coparcener with his legitimate brother, and, therefore, on the 
death of the legitimate son took the whole estate by survivorship, and 
this decision was affirmed by the Privy Council. There was no question 
there of the right of the widow of the father, but Mr. Mayne (4th edition, 
§ 50S), says that in such a case the illegitimate son would supersede the 
widow, and quotes the decision of the Calcutta High Court in this case in 
support of that view. Tnis decision of the Calcutta Court was no doubt 
dissented from by this Court in Parvathi v. Thirumalai (3), and to that 
extent the authority of that Madras case is shaken by the Privy Council 
decision, but that does not affect the doctrine established by the Madras 
cases as to the right of the widow to at least half when the deceased has 
left no legitimate but only an illegitimate son. 

The Madras decisions have made no distinction between the case of 
an illegitimate son by a slave girl and any other illegitimate son, provided 
the concubinage with the mother has been [315] continuous— Krishna- 
yan v. Muttusami (4). The result is that the plaintiffs are entitled to half 
of the property of the late Tbanappa Naick in the plamt schedules set 
forth, and the defendant as the illegitimate son of Thanappa Naick is 
entitled to the other half, and we reverse the decree of the Lower Court 
and make a declaration accordingly. We think the appellants should have 
their costs, original and appeal, as the defendant has failed in establishing 
the case which he set up, and which has been the principal subject of 
contention in this suit, viz , that he was the legitimate son of TbaDappa 
Naick. Both memoranda of objections are dismissed without costs. 


IS M. 315 = 2 M L. J. 158. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Secretary of State for India {Defendant), Appellant v. 

BaVOTTI Haji {Plaintiff's Representative ), Respondent * 

T'30fch January and 30th April, 1890, and 16th and 22nd February, 1892.] 

Forest Act—Act V of 1082 ( Madras', Section 6— Burden of proof—Long possession — 
Presumption of title. 

Certain land was notified under Madras Forest Act, 1882, to be constituted a 
reserved forest. One, alleging that the jeum title had been in his family for six 
or seven oenturies, claimed to be the owner of the land. His claim was contested 
by Government on the allegation that the land had belonged to another family and 
had been escheated. The olaimant admitted that he had not been in possession 
for six years before the date of the notifi lation, Government having objected to his 
_ interfering with the land. It was found that his family had been in possession 

, * Second Appeal No. 831 of 1888. 

(1) 17 I.A. 128 = 18 0. 151. (2J 11 0.702. (3) 10 M. 334. (4) 7 M. 407, 
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for the previous sixty years at least, and that the alleged escheat was not 

proved: 

Held, that the claim should be allowed. , 

Observations on the burden of proof and on the presumption of title arising 

out of possession. 

[F., 19 M. 165 (166) ; 33 RI. 1 = 5 Ind. Cas. 882 (883) = 20 M.L.J. 66 = 7 M.L.T. 

128.] 

SECOND appeal against the decree of A. F. Cox, Acting District 
Judge of North Malabar, in appeal suit No. 374 of 1887, reversing the 
decision of A. Thompson, Forest Settlement officer, Kanot, in claim case 
No. 108 of 1885. 

[316] Claim preferred under Madras Forest Act, 1882, Section. 6, to 
certain land notified to be constituted a reserved forest under the provisions 
of that Act. The District Forest officer on behalf of the Secretary of State, 
alleged that the land in question had belonged to the Kanot Nambiyar and 
had been escheated to Government. The claimant alleged that his family 
had been the jenmis of the land for six hundred or seven hundred years. 
The Forest Settlement officer found that neither of these allegations was 
established and dismissed the claim. The District Judge, on appeal, 
reversed this decision and allowed the claim, on the ground that the claim¬ 
ant’s family had been in uninterrupted possession for more than sixty 
years. 

The Secretary of State preferred this second appeal. 

The Advocate-General (Hon. Mr. Spring Branson) and the Govern¬ 
ment Pleader (Mr. Potvell ), for appellant. 

Mr. Gantz , Mr. Norton and Sankara Menon, for respondent. 

’JUDGMENT. 

Best, J. — This is an appeal [by the Secretary of State for Indie,, 
represented by the Collector of Malabar, against the decision of the District 
Court of North Malabar, allowing the claim of one Ponnampilath Parapra- 
ven Kunhamed Haji to certain lands, of which it had been intended by 
the Governor of Madras in Council to constitute a reserved forest under 
the third and following sections of Madras Forest Act (Act V of 1882). A 
Forest Settlement officer was accordingly appointed, and, it is to be 
presumed, proceeded as required by Section 6 of the Act, when the above- 
named Kunhamed (now respondent) came forward, claiming to bo the owner 
of the land in question. The Forest Settlement officer thereupon inquired 
into the case, and, though he was not satisfied with the evidence adduce 
in support of the case, set up for Government, viz., that the land in 
question belonged to the Kanot Nambiyar and was escheated to Govern¬ 
ment, rejected the claim of the present respondent on the ground that 0 
had failed to establish his title, the burden of proof being on him and no 
on the Government, as the latter occupied the position of defendant in 0 
case. 

On appeal, the District Judge reversed the decision of the Fores 
Settlement officer, remarking that, though there was an absence of pro 
of jenm title on the claimant’s part, there was sufficient evidence to jus 1 
the conclusion that his family had [317] been in uninterrupted posses9io 
for more than sixty years ; while, on the other hand, no escheat w 
proved. 

The first ground now taken on behalf of the Government bn ^ ^ 
second appeal is that the District Court erred in throwing the burden o 
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proof on the present appellant; and that, as the respondent bad failed to 1892 
prove his title ,to the lands claimed by him, his claim was rightly dismissed Feb. 22. 
by the Forest Settlement officer. - 


I do not think it necessary, for the disposal of this appeal, to consider 
the general question on which side the burden of proof lies in cases of 
this kind ; for, even assuming it to be on the claimant (respondent), I 
think he has proved a sufficiently lengthy possession to shift the burden 
on the opposite party. The documentary evidence adduced by him in 
support of his possession and enjoyment of the property in question is 
found by both the Lower Courts to be genuine ; and there is in these 
Exhibits ix to xli enough proof of possession of different parts of the pro¬ 
perty in question by the respondent’s family for a period of sixty years, 
i.e., from 1820 to 1880, when the respondent admittedly ceased to exercise 
rights of ownership in the property “ owing to objections made by 
Government officers to his meddling with the land.” The District Judge’s 
finding of the claimant’s family’s possession for sixty years is no doubt 
arrived at by taking the period from the Malayalam year 988, i.e., 1813, 
mentioned in Exhibit ix, as the date of a previous lease, whereas, as has 
been pointed out by the appellant’s counsel, there is nothing in Exhibit ix 
to identify the previously leased property therein mentioned with any 
portion of the property now in dispute. Consequently 1820, Malayalam 
year 995, is the date from which possession can be held to he proved by 
Exhibit ix; but when such possession is proved by the other documentary 
evidence to have continued till 1876, I do not see why it should be 
considered to have ceased then or at any time prior to 1880, when was 
admittedly passed the order prohibiting the claimant’s interference with 
the land. In the absence of proof to the contrary, it is to be presumed 
that the possession of land proved to have extended from 1820 to 1876 
continued till the prohibitory order of 1880, and, if so, the period does not 
fall short of sixty years. Moreover, the finding is not that the possession 
commenced in 1820, but merely that it is proved to have existed from that 
time. But is it necessary on the part of the claimant to give positive 
evidence of possession for sixty [318] years ? As has been pointed out by 
the respondent’s counsel, the period of sixty years prescribed by Article 149 
of the Indian Limitation Act applies only to suits "by or on behalf of the 
Secretary of State for India,” whereas the contention in the present case 
that the burden of proof is on the respondent is rested on the very circum¬ 
stance that the latter and not the Secretary of State is the plaintiff in the 
suit. If so, it is not a suit “ by or on behalf of the Secretary of State,” and 
therefore the period of sixty years prescribed by the Indian Limitation 
Act is inapplicable. On the other hand, if the suit were to be held to be 
one by or on behalf of the Secretary of State and the burden of proof held 
to be on him, as plaintiff , it must undoubtedly fail: as both the Lower Courts 
have found that the escheaC alleged has not been proved, Exhibit A being 
clearly worthless as evidence of the alleged escheat. 


Appel¬ 

late 

Civil. 

15 M. 315= 
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The presumption of ownership from the fact of possession cannot be 
held to prevail where, as in the present case, the possession of the appellant 
is found to have commenced only in 1880, when was issued the order 
prohibiting the respondent from interfering with the plaint property. The 
finding that the respondent was in possession even till 1876 (which is 
within twelve years prior to the commencement of this litigation) is 
sufficient to shift on to the appellant the burden of proving title. More¬ 
over in the district of Malabar and in the tracts administered as part 
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thereof, the presumption is not that forest lands are the property of tha 
Crown —Secretary of State v. ViraRayan (l). 

It is true that, as contended by appellant, no evidence, documentary 
or oral, has been produced by respondent of the exercise of acts of 

Mutrad ownership by him or his family over the four 
Chekkeri. hills noted in the margin. Considering that the 

appellant denied the respondent’s claim as a. 

13 M. 315- whole, I do not think that the mere fact of his not having taken objection 
2 M.L.J. 138. to each items separately can be held to be a tacit admission that all the 

property included within the boundaries, specified in the claim put in 
by the respondent constituted one single estate. On the other hand it 
is quite intelligible that the respondent failed to adduce evidence in 
support of his claim to these particular lands under the impression that 
[319J the whole of the property in question was to be considered as a 
single estate, and that it was sufficient if he adduced evidence of his 
possession of different portions of such entire estate. He should, I think, 
be afforded an opportunity of proving that these lands were also in his 
possession till 1880, or that they are so situated as to justify the finding 
that they also belong to him. For this purpose, a plan is required show¬ 
ing all the lands included within the boundaries given in the claim 
petition (which is treated as the plaint in. this case) in which map should 
be shown nominatim each and all of the lands the subject of this claim, 
and also (with reference to paragraph 6 of the memorandum of second 
appeal) any hill or land within these boundaries not claimed by the 
respondent. Further evidence may be adduced on either side before tbe 
District Judge, who will be required to consider the same together with 
the plan above referred to and submit his finding as to possession by 
respondent of the four hills—Vanancheri, Ellarad, Mutrad and Chekkeri 
in question within two months after the receipt of this order, when 
seven days, after posting of the finding in this Court, will be allowed for 
filing objections. 

MUTTUSAMI Ayyar, J.—This is odo of those second appeals which 
relate to a considerable tract of forest laud in Malabar. The contest in 
this case is as to the claimant’s title to the property in dispute. Both the 
Lower Courts concur in finding that the claim of escheat set up for 
the Crown bas not been proved. They also agree in thinking that the 
claimant has proved adverse possession from 1820 to 1876. Dififering,, 
however, from the Forest Settlement officer, the District Judge finds further 
that the claimant has made out title as against the Crown by proving 
more than sixty years’ possession. Tbe question for consideration in this 
second appeal is whether the decision of the Lower Appellate Court is 
correct. 

The first question argued before us is as to the burden of proof. I sea 
no reason to doubt that it lay on the claimant in this case to prove his 
title in the first instance. The tract of land in dispute was constituted by 
the Government into a reserved forest under Madras Act V of 1882, and a 
notification was published to that effect in 1886. Land at the disposal of 
Government for that purpose is defined in the Act to include all unoccu¬ 
pied land. The claimant himself admitted that since the Malayalam year 
1055 (1880) he ceased to be in possession owing to the objections taken 
[320j by the officers of Government to his meddling with it. Whether the 
Government was since actually in possession through its officers, or only 

(1) 9 M. 175. > 
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excluded the claimant from possession in 1880, the land was unoccupied 1892 
for six years at the date of the proclamation within the meaning of the Feb. 22. 

Act so as to cast the onus of showing title in the first instance on the - 

claimant. Appel- 

The next question urged upon U9 is that the finding on the question LATE 

of title is one which we ought not to accept with reference to the provisions Civil 

of Section 584 of the Code of Civil Procedure. The finding by the Court _ 

of First Instance is that from the Malayalam year 995 (1820) to 1876 the 15 313 = 

claimant has exercised a continuous series of acts of ownership in regard 2 M h,J. is*. 

to some ore or other of these hills. Referring to documents ix to xli and 

the recital in document ix of a prior lease of 1813, the Lower Appellate 

Court observed that it was impossible to escape from the conclusion that 

the claimant’s family had more than sixty years’ uninterrupted possession 

of the hills which they claim. The first objection taken to this finding is 

that Exhibit ix, dated 1820, which is the earliest document in evidence, is 

neither proved nor legally admissible. It purports to be the counterpart 

of a lease more than sixty years old, and comes from proper custody, and 

both the Lower Courts have considered it to be genuine. Moreover, no 

objection was taken to its reception in evidence in either of the Courts 

below, and there is other evidence in proof of acts of subsequent enjoyment. 

This objection must be overruled. 

The second objection to the finding is that the recilal of a prior lease 
of 1813 in Exhibit ix is no evidence of such lease. A reference to the 
document shows that it is doubtful if the plots mentioned in it as the 
subject of a prior lease are not different from those demised by the 
document, and there is nothing on the record to show that they are 
included in the property now iu litigation. Again, such iecitals are only 
evidence of reputation in the case of public or general rights, and the 
objection taken in appeal must prevail. There are, however, four presump¬ 
tions which arise in favour of the claimant from the proved possession of 
his family from 1820 to 1876 and which materially support the finding of 
the Judge. In the first place, the prior possession of the claimant’s family 
raises a presumption of title on his favour. It is true that the Forest 
Settlement officer refers evidence showng that the Government interrupted 
the claimant’s possession in 1877 [321] and was in possession from 1880, 
and that the Judge does not apparently dissent from that view. It is 
clear, however, that the possession of the Government falls short of twelve 
years; and as both Courts find that its claim of escheat is not proved, the 
presumption of ownership arising in favour of the Government from 
present possession is met by the presumption of ownership arising in 
favour of the claimant from prior possession. In Doe d Hardiny v. Cooke{ 1) 
the plaintift showed a presumptive title arising out of twenty-three 
years’ possession, and the defendant setup a latter possession often years. 

It was held, in the absence of proof of title on either side, that there was . 
presumption against presumptions, which threw on the defendant the 
burden of establishing, if he can, a title of a higher description. 

Another presumption in favour of the claimant’s title arises from the 
fact that, though Exhibit ix shows that his family was in possession in 1820, 
yet it does not show that.it commenced in that year only. In a case like 
this, in which he claimed that his family had the jenm title for six 
hundred or seven hundred years, or from time immemorial, there will 
arise a presumption that the po ssession of the family extended to a 

(l) 7 Bing. 346. 
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much earlier period than 1820, unless there is some circumstance in 
the evidence to indicate that the possession originated at a particular 
point of the time. Though Act V of 1882 throws the onus of proof 
on the claimant in the first instance, yet it does not disable him from 
proving his title against the Crown in the same way in which he is 
entitled to prove it in a suit between party and party, nor take away 
from him the benefit of presumptions arising in favour of his title 
from possession. In the Singampatti case (1) possession was proved 
only until 1818 and for less than sixty years, and yet it was held by this 
Court that there was sufficient proof of title. Again, there is the further 
fact that, though the claimant’s possession was interfered with in 1877, 
and his right of possession was disputed, yet he was nob actually dispos¬ 
sessed until 1880, when he was finally prohibited from meddling with the 
lands in dispute. This again favours the contention that until he was 
wholly dispossessed, his possession must be taken to have continued. 
Further.it was observed in [322] Secretary of State v. Vira Bayan (2) 
there was no presumption in Malabar that forest land belonged to the 
Crown. For these reasons, I do not think that the second objection can 
be supported. 

The third ground of objection is that the District Judge has dealt with 
the several hills in dispute as if they formed together one estate and 
referred to no common characteristic nor peculiarity in support of his 
procedure. This objection would be valid in regard to those hills 
as to which there is no reliable evidence of prior possession from which 
title can be presumed. Oq the view that prior possession is primafacie 
evidence of title unless it is met by proof of title on the part of Government, 
I am unable to uphold the contention that sixty years’ possession must be 
proved as regards each of the lands in dispute, unless there was some 
common characteristic with reference to which possession of some hills 
may be treated as the possession of all. 

The next objection is that as regards the four hills mentioned in the 
fourth ground in the memorandum of second appeal, there is no evidence 
of prior possession. There is no documentary evideuce regarding any of 
them, and the Judge has expressed no opinion as to the weight due to the 
evidence of witnesses 4 and 5, which is said to refer to Mutrad hill. I 
concur in the order proposed by my learned colleague in regard to the 
four hills. 

With reference to the sixth ground of objection mentioned in the 
memorandum of second appeal, it is desirable to have a plan showing 
with precision the boundaries comprising the hills in regard to which the 
claim is recognized. 

For these reasons, I concur in the order proposed by my learned 
colleague. 

[In compliance with the above order the District Judge returned a 
finding to the effect mentioned in the following judgment of the High 
Court.] 

The second appeal having then come on for final hearing their 
Lordships delivered judgment as follows :— 

JUDGMENT (FINAL). 

The finding of the Judge is that the claimant has nob proved that he 
was at any time in possession of any of the four hills no w in questio n* 

(l) Sivasubramanyav. Secretary of State for India , 9 M. 285 affirmed in P.0. 
fiom. Secretary of State for India v, Nellakutti Siva Subramania Tevar, 15 M. 101. 

(U) 9 M. 175. 
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and that none of these hills is so connected with those found to be the 

claimants as to justify a finding that these hills also belong to the 
claimant. 

[3233 These findings have been objected to: but on looking into the 
evidence we find they are correct. 

The result is that we disallow plaintiff's claim to these hills, i.e ., 
Vanancheri, Ellarad, Mutrad, and Chekkeri, and to this extent modify the 
decree of the L >w >r Appellate Court; while we uphold the decree in so 
far as it concerts the rest of the property claimed in this suit. 

Each party will bear his own costs of this appeal. 


15 M. 323 = 1 Weir 366. 

APPELLATE CRIMINAL. 

Before Sir Arthur J . H. Collins, Kt., Chief Justice and 

Mr. Justice Parker. 

Srinivasa ( Complainant ), Petitioner v. Annasami and others 
(Accused), Respondents* [8th, 9th and 22nd March, 1892.] 

Penal Code—4 si XLV of I860, Section 372 —Illegal disposal of a minor—Revision, 

A dancing woman (fourth accused) of a temple applied to the manager (first 

accused) of the temple for the appointment of a girl under the age of sixteen, whom 
she had adooted as her daughter, to h »r “ kothu ” mirasi office to which duties 
more or less connected with the prepiration of provisions of the temple were 
attached. The manager, before whom the girl had sung and danced, ordered 
that she be placed on the pay abstract like other dancing girls, and she was 
employed in the ibovementioned duties about the temple for about five months. 
It appeared that the danoing women of the temple lived partly at least by 
prostitution, and there was evidence that the girl sang and danced in the temple, 
received wages and wore a pottu (an emblem of marriage). The Magistrate upon 
these fact9 refused to frame a oharge against the manager of the temple and 
the adoptive mother of the minor under Penal Code, Section 372 : 

Reid, per Collins, C J. ( Parker , ,/., tfiss ) that the Magistrate should have 
framed a oharge. 

On a petition under Criminal Procedure Code. Sections 435, 439. preferred by 
the complainant who was a dismissed servant of the temple, after the prosecution 
had beon pjnding for two years, it appeared that the girl had suffered no harm : 

Held, that whether or not the Magistrate should have framed a charge the 

High Court was not bound to send the case for retrial. 

[R., 14 Cr. L.J. 31 <311*18 Ind. Cas. 257 = 21 M L.J. 211=13 M.L.T. 131 = (19131 M 
W.N. 207 (213).] ' * 

PETITION under Sections 435 and 439 of the Criminal Procedure Code 
praying the High Court to revise the order of discharge [324] passed on 
the accused in calendar case No. 3 of 1891 on the file of the District 
Magistrate of Madura. 

This case came before the High Court at an earlier stage of the 
proceedings, when the judgment was delivered which is reported ante. p. 
41.1 The faots of the case appear sufficiently for the purposes of this 
report from the following judgments of the High Court. 

Mr. Wedderburn and Mr. Subramanyam, for petitioner. 

The Advocate-General (Hon. Mr. Spring Branson ) and Subramanya 
Ayyar, for accused No. 1. y 


* Criminal Revision Case No. 3 of 1892. 
1 15 M. 41 —Ed. 
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Ananda Charlu , for accused No. 4. 

JUDGMENTS. 


Appel- COLLINS, C. J.—The points that are to be decided in this case are, 
LATE first, upon the evidence taken by the District Magistrate is there a prima 

CRIMINAL, facie case disclosed against the accused under Section 372 of the Indian 

- Penal Code? and, second, ought the High Court to order the District 

ISM. 323= Magistrate to frame a charge ? There were four persons accused—the 
11 Weir 366. mana ger of a temple; the second and third, the natural father 

and mother of the girl Pichaimutbu; and the fourth, a dasi of the temple 
with whom Pichaimutbu has been living for some years. 

The case for the prosecution consisted of oral and documentary 
evidence; the witnesses were not cross-examined, and the District 
Magistrate held that the prosecution had failed to prove an offence, and, 
accordingly, discharged all the accused under Section 253 of the Criminal 


Procedure Code. 

With respect to the second and third accused no evidence implicating 
them was given, and the District Magistrate was right in discharging them. 

I have now to consider the evidence against the first and fourth 
accused, and to consider whether the District Magistrate was justified in 
refusing to frame a charge. Section 372 of the Indian Penal Code enacts 
that “ whoever sells, lets to hire, or otherwise disposes of any minor 
“ under the age of sixteen years with intent that such minor shall be 
“employed or used for the Durpose of prostitution or for any unlawful 
“ and immoral purpose, or knowing it to be likely that such minor will be 
“ emnloyed or used for any such purpose shall be punished, &c.” 

It must be taken as proved in evidence in this case that the dasis of 
this temple live by prostitution and kovil wages (see [325] evidence of 
eleventh witness). The fourth accused, a dasi of the temple (of which the 
first accused is manager) and holding a kothu miras in that temple, became, 
in 1889, incapacitated from age and illness from performing her duties in 
the temole, and, sometime before November 1889, she, accompanied by 
Pichaimuthu, went to a dancing party at the private house of the Village 
Munsif’s brother. The first accused was present, and the fourth accused 
told him that she had taught Pichaimuthu dancing and singing and 
requested first accused to appoint Pichaimuthu in her place in the temple. 
The girl Pichaimuthu must have been then thirteen or fourteen years of 
age (as her age is given in 1891 as sixteen). 

She danced and sung before the first accused on this occasion, and 
it is stated that he gave her Rs. 5, and in answer to fourth accused’s 
request that she should be appointed in her place, the first accused 
directed fourth accused to present a petition, and told the Tahsildar to 
take work from her. On this point the thirteenth witness says that the 
fourth accused asked the first accused that her dasi appointment should 
be registered in the name of the girl, and the fourteenth witness, herself 
a dasi, corroborates that statement. On the 27th November 1889 
Exhibit A was sent by fourth accused directed to first accused, AnDasami 
Aiyar Avergal, Agent of the Sivaganga Zemindari.” It is a petition by 
fourth accused describing herself as of the twelfth kothu miras of 
Tirukoshtiyur temple, praying that the employment of Vairavi and 
taking paddy for pounding into rice attached to the said kothu miras, 
which is in her name, be entered in the name of her daughter Picbai- 
muthu, and the petition is endorsed by first accused thus :—“The person 
named in the petition may be entered if there be no other objection to the 
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tniras duties mentioned in this petition,” and he signs as agent and 1892 
manager. This petition, No. 87, is also initialled by the Tahsildar of the March 2 ‘j. 

temple, who, on the 20th December 1889, makes the following order in - ’ 

the temple records (Exhibit B) :— Appel- 

Tiruku—Yadast No. 108. A 9 per the endorsement order No. 87, of ' LATE 
the 28th ultimo, passed on petition presented to the head office by dasi CRIMINAL. 

Periamuthurutnam (fourth accused) of the twelfth kothu in the ■ - 

Tirukoshtiyur temple, enter for her duties her daughter Picbaimuthu in 15 M 323=3 
the pay abstract like other dasis and [326] take work from her. Yadast 1 Weip S6fl,: 
has already been sent. Cooked rice should be entered without entering 
pay. 

(Signed) Krishnier, 

Tahsildar .” 


Exhibit B is also signed by the head gumastah, and is said to have, 
been communicated to the monigar and the karnam. The evidence 
further shows that after this Picbaimuthu attended at the temple and did 
work. She also sang and danced. She received wages. She wore a pottu 
(an emblem of marriage), and this continued for five or six months. The 
fact that she danced and sung in the temple is proved by the fourth, sixth, 
thirteenth and fourteenth witnesses, the last named being a temple dasi, 
who says “ Pichaimuthu has danced and done work in the kovil with us.” 


The fact that she wore a pottu in the temple is proved by the fourth, 
fifth and eleventh witnesses, but is denied hv the girl herself in answer to 
a question put by the District Magistrate after the counsel for the accused 
had obtained permission to reserve cross-examination. After Pichaimuthu 
had been, as is stated, performing these duties in the temple for five or six 
months, Exhibit D was written by the Tahsildar to the first accused and a 
reply was sent, Exhibit E. The District Magistrate says on this part of 
the case that it is reasonably certain that Exhibits D and B originated in a 
fear of prosecution. 

The Exhibits F and G are not proved to have come from the records 
of the temple, and, as the counsel for the prosecution did not prove who 
wrote them or from whence they came, the District Magistrate was right 
in not considering them in his judgment. 


I have now to consider whether there was a prima facie case against 
the first and fourth accused. The District Magistrate does not say be 
disbelieves the oral evidence in toto ; it is true that in paragraph 5 of his 
judgment he says that the evidence is “discrepant” as to whether the' 
girl danced alone or with others at the private dance ; that the evidence ‘ 
is “ discrepant ” as to whether she danced and sang in the temple, or 
whether she did only work, such as sweeping, drawing figures on the 
floor, &c., and that the evidence is also “ discrepant ” as to whether 
she at any time wore a pottu. There is no contradiction that I can 
observe in the material points of the evidence, except a denial of the girl 
herself that she wore a pottu, and that was, as I have [327] observed 
before, in answer to question from the District Magistrate ; it is true that 
some witnesses give fuller particulars than others, but there is no material •' 
contradiction except the one I have noticed. 

The District Magistrate also is of opinion that the pay abstracts show" ' 
that her position was distinct from that of the regular dasis. ' ' ■ 1 * • • • 


.. The principal point to be decided is, was there evidence oif suc$ a’ . 
disposal of the girl as is contemplated by Section 372 ?' In other’words ' 
was . there evidence that the accused disposed of the girl in such a 
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1892 they knew it to be likely that she would be employed or used for the 

Mahuh 22 purpose of prostitution. I am of opinion that there was evidence of such 
— a disposition. The first accused, at the request of the fourth accused, 
Appi?.i<- oaused the girl to be borne on the books of the temple, and there 
IjAXE is evidence that in consequence of the petition in Exhibit A being granted 
fliti m i n a i the giil was entered for her duties in the temple like other dasis —Exhibit 

_ / J ' B. The fact that there is no evidence of dedication of the girl to the , 

18 M, 323= temple is immaterial. I am of opinion that at the time she was appoint* 

1 Weir 366. ed to do the duties of the fourth accused (admittedly a dasi of the temple) 

and when she was enrolled in the temple hooks, aDd attended at the 
temple for the purpose of performing those duties, there was a sufficient 
disposal of her to satisfy the’words of Section 372, and it being in evidence 
that the dasis of this temple live partly at least by prostitution, the two 
accused knew it to be likely she would be employed or used for such a 
purpose. It was the duty, therefore, of the District Magistrate to have 

framed a charge. t 

The next point to be considered is whether or not the High Court is 
bound to send the case back to the District Magistrate and order him to - 
frame a charge. I take into consideration the fact that there is no . 
evidence that the girl was debauched during the time she was at the 
temple ; that the prosecution is not conducted by the Government, but 
by a former servant- of the temple who is prosecuting the accused, as the 
District Magistrate believes, out of spite against the first accused, 
that the first accused did, in May 1890, discharge the girl from her duties ; 
in the temple. I think, therefore, that the High Courtis not bound to, 
order the case to be retried, and I would dismiss the petition. _ . 

[328] Parker, J.—The questions before us are (1) whether evidence 
taken establishes a prima facie case of an offence under Section 372 of the 
India Penal Code, and (2) whether, if it does, we should diiect the District 
Magistrate to draw a charge. 

As regards the documentary evidence I may observe that Exhibits It , 
and G are not proved. They are not shown to be attendance registers kept , 
in the temple in the ordinary course of business, nor is it shown they 

come from proper custody. * 

It is admitted that no evidence has been offered against the second 
and third accused. As against the first and fourth accused, the facts 
which appear in evidence are that first accused saw the girl Pichaimuthu at ( 
a private party and was pleased with her dancing and singing. The fourt 
accused (the girl’s adoptive mother and a dasi) then represented to first 
accused that she herself was sick and getting old, and requested tha 
Pichaimuthu might be appointed to her mirasi office in the temple, lhe 
first accused told the mother to present a petition and told the temple : 
Tahsildar he might take work from the girl. Exhibit A is the petition , 
presented. It merely prays that the employment of Vairavi taking paddy 
for pounding rice and other duties attached to the twelfth kotliu miras may 
be entered in Pichaimuthu’s name. It appears from other evidence that 
the duties enumerated are all more or less connected with the provisions o 
the temple. The endorsement on Exhibit A directs that Pichaimuthu s , 
name may be entered to the miras duties if there is no other objection. 

It is found that the girl performed these miras duties above speoihea 
for four or five months. There is further evidence that the girl sang ana 
danced in the temple and wore a pottu when she did so. The Distrio ^ 
Magistrate expresses himself as not entirely satisfied with the evidence 
that she sang and danced. He does not find whether she wore a pottu or 
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not, bufc the only witnesses who speak to this are those whose testimony . 1893 
is not acoepted as to the singing and dancing. ' march 2*. 

On 28 d)i May 1890 the then Tahsildar reported (Exhibit D) that ~ 
Pichaimuthu had been entered on the register and had done work connected Appiji#- 
with Vairavi, &c., (enumerating these duties as to provisions), but stated LATE 
that, as pottu was not tied, she was not able to take her turn and do other CRIMINAL, 

duties before the swamy. He also said she was not of proper age. The - 

■agent replied blaming the late Tahsildar for omitting to notice this fact, 13 
and directed that [329] the girl ho removed from service and her name* ^ e * v 338. 
struck off the acquittance roll. 

It is not necessary to notice Exhibit B. That document is not in¬ 
consistent with the above evidence, but as it was not written either by or 
to the first or fourth accused, and there is no evidence they ever saw it, it 
cannot affect the case. 

This is the whole of the evidence in the case. It is not alleged that 
the girl has been actually debauched or that any attempt has been made to 
do so, and beyond the fact that by going to the temple she has been 
brought into association with dasis there is nothing to show that any 
harm has been done. As, however, her natural father and mother, as well 
as her adoptive mother, are all of the “ dasi ” caste, there can have been no 
change in her associations, which must have remained the same from her 
earliest childhood. 

Do the facts found constitute a “ disposal of M the minor within the 
meaning of Section 372, Indian Penal Code ? There is no evidence of 
dedication to the deity or of the formal tying of pottu, so that there has 
been no such change in the girl’s status as would debar her from 
contracting a legal marriage. Nor has there been any transter of possesr 
eion since the minor has lived at home and merely gone to the temple 
to perform certain services. All that is proved is that her name has been 
entered in the kobhu miras, and that she has been sent to perform certain 
duties in the temple. She has^not been formally dedicated and it is not 
at all clear that without dedication she is competent to hold the miras 
or to perform all the duties attached thereto. Her name may have been 
entered pro tempore , with a view to future dedication ; but the question is 
whether such a disposal is complete. 

The term “dispose of” has many meanings. In Webster’s 
Dictionary it is defined as (a) to determine the fate of, to exercise the 
power of control over, to fix the condition, employment, Ac., of, to direct or 
assign for a use ; ( b) to exercise finally one’s power of control over, to 
pass over into the control of some one else as by selling, to get rid of. 

Seeing that the term in Section 372, Indian Penal Code, is used in 
conjunction with selling and letting to hire, it would seem that the 
Legislature rather contemplated some physical disposal for a mercenary 
purpose or the exercise of some power of control which would be final 
and irrevocable in its moral effects more [330] especially as the words used 
are “sells, lets to hire, or otherwise disposes of,” thus suggesting other acts 
ejusdem generis. 

In this case there has clearly been no irrevocable disposal. The girl 
is not dedicated ; there is no change in her status , and she is still free to 
marry ; no physical possession of her person has been handed over; all that 
has been done is to register her name among the servants of the temple 
pro tempore and remove it when found unqualified. The District Magis¬ 
trate does indeed say that this removal may have been the result of feav 
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1892.. of prosecution, but this is a mere surmise. The evidence is not inconsis; 

March 22. tent with the rectification of a bona fide mistake. 

Then as to the criminal intention, beyond the inference that it was 
Appel- intended Pichaimuthu should eventually become a dasi there is no evidence. 

LATE It is not shown as to first accused at any rate that he intended she would 
Criminai .become a dasi during her minority, and the terms of the endorsement on 
— Exhibit A may bear out the Magistrate’s view that the intention was to the) 
lfl M. 323— contrary. That there was any intention to use the girl for the purpose of 
1 Weir 366. prostitution before she became a dasi, or whether she became a dasi or 

not, there is no evidence at all. 

Cross-examination might have brought out the facts more clearly, but 
upon the evidence as it stands it appears to me very doubtful whether the 
'offence of disposing of the girl for the purposes of prostitution can be held 
to be complete. 

Pena!l provisions of law must be strictly construed, and must not be 
strained against an accused person. There is no reason to hold that the 
provisions of Section 372, Indian Penal Code, were directed against dasis 
as such, and it has been held in two cases —Venku v. Mahalinga (1) Queers 
Empress w.Ramannci (2)—that prostitution is nob the essential condition 
or necessary consequence of becoming a dancing girl, and a fortiori it 
not the necessary consequence of education to become odo. 

While, however, I am not able to agree with the learned Chief 
Justice that a technical disposal for the purposes named in Section 372, 
Indian Penal Code, has been completed, I agree with him that, in either 
view, no further inquiry is necessary. The prosecution has been pending 
against the accused for nearly two years. Enough has been done to warn 
the temple authorities of the [331] danger they incur if acts are done 
which amount to the disposal of a minor for immoral purposes, even though 
the ceremony of dedication to the deity he omitted. The prosecution has 
been carried on by a dismissed temple servant who has been convicted of 
theft, and who has endeavoured to support his case against his late 
employers by the production of records which he has stolen from the 
temple. Further proceedings could only tend to the gratification of private 
malice, and are not called for either for the protection of the girl or for 
the public good, f concur, therefore, in dismissing this petition. 
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; Be/ore Mr. Justice Muttusavu Ayyar and Mr. Justice Best, 


ARUMUGA (Plaintiff), Appellant u. ChoOKALINGAM AND OTHERS 
( Defendants ), Respondents * [11th and 14th March, 1892.] 

Limitation Act—Act XVof 1877, Schedule II, Articles 136, 138. 

Limitation Act, 1877, Schedule II, Article 138 is applicable to a suit brought 
by the assignee of a purchaser of land at a Court sale to obtain possession of 
; land. ' 

[F., 23 B. 246 (247) . 18 M. 144; R., 25 B. 275 (279) ; 31 C. 681 = 8 C.W.N. 476 
(479) (F.B.).l a 

_^_ _ _;_ * ' - _1_j_ i _ 1 ’ / lT **; 

• ? • Second Appeal No, 532 of 1891. ; . ' 

* Ml) U M. 393. ‘ ' (2) 12 M. 97$. '■> 
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SECOND appeal against the deoree of R. S. Benson, District Judge 
of South Aroot, id appeal suit No. 95 of 1890, affirming the decree of 
P. Subramania Pillai, District Munsif of Virdhachalatn, in original suit 
No. 366 of 1889. 

Suio for possession of land sold to the plaintiff in 1883 by defendant 
No. 1, who had purchased it at a Court sale in April 1877. Neither had 
been in possession. 

The District Munsif dismissed the suit, holding that the suit was 
barred by limitation. The District Judge on appeal affirmed the decree of 
the District Munsif. 

The plaintiff preferred this second appeal. 

Mr. Subramanyam, for appellant. 

Mahadeva Ayyar , for respondent. 
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JUDGMENT. 


Muttusami Ayyar. J. —This was a suit by a purchaser at a private 
sale from the son of a purchaser at a Court sale, who had not [332] 
obtained possession from the judgment-debtors. Both the Courts below 
held that it was barred by Article 138, second schedule of the Act of 
Limitations. I think that the decision is correct and that the appellant's 
contention that Article 136 governs the claim is nob tenable. If the suit 
was brought, by the auction-purchaser, Article 138 would clearly apply. 
There is no reason to think that when it is brought either by his son or a 
purchaser claiming under him, the article ceases to be applicable. Reading 
Articles 136, 137 and 138 together, I think that Article 136 applies to 
suits brought upon claims not derived from purchasers at a Court sale. I 
would dismiss the second appeal with costs. 

BEST, J.—The only point urged before us is that the Lower Courts 
are in error in holding that the plaintiff’s suit is barred by limitation. It 
is contended that Article 136 of Schedule II of the Limitation Act, and 
not Article 138 as held by the Lower Courts, is applicable to this case. 

Plaintiff sues as assignee of the purchaser at a sale in execution of a 
decree, and it is contended that, though Article 138 might apply to a suit 
by the purchaser himself, it must be read strictly, and so read is inappli¬ 
cable to such purchaser’s assignee. It has been held that the term 
“ mortgagee ” in Article 148 of the same schedule includes an assignee of 
a mortgage —Bhagwan Sahai v. Bhagwan Din (l), and even a co-mortgagor 
by whom the mortgaged property had been redeemed —Ashfaq Ahmad, v. 
Wazir Ali (2), and there is no reason why the word purchaser in Article 138 
should be strictly construed so as to exclude the assignee of such 
purchaser, who of course stands in the shoes of his assignor and can have 
no right as such assignee greater than that possessed by his assignor. 

Article 136 is intended to apply to cases in which the vendor is at 
the time of sale not entitled to possession of the property sold, and con¬ 
sequently the institution of a suit for possession has to be deferred till 
the right of any third person to its possession has determined. Had 
plaintiff’s vendor purchased the property under such circumstances, no 
doubt plaintiff as his assignee would be entitled to the benefit of the 
further time allowed by Article 136. But this is not plaintiff’s case. His 
contention is merely that as his vendor was not entitled to possession of 
the property [333] purchased bv him till the sale was confirmed, the 
limitation period must be counted from the date of confirmation of the 
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sale, and nob from the date of the sale itself. This is, however, opposed 
to the express provisions of article 138— Kishori Mohun Roy Ghowdhry v. 
Ghunder Nath Pal{ 1), Seru Mohun Bania v. Bhagoban Din Pandey (2). 

It is not denied that the judgment-debtors were in possession at the 
date of the sale at which plaintifi’s vendor, the first defendant, purchased 
the property. The first defendant has allowed the suit to proceed ex parte 
so far as he is concerned. The other defendants who have opposed the 
suit are the parties in possession of the property. If this suit had been 
brought against them by first defendant, it would clearly have been barred 
under Article 138, and it is similarly barred under that article when 
brought by plaintiff as assignee of the first defendant. This second appeal 
fails therefore and must he dismissed with costs. 


15 M. 333. 

APPELLATE CIVIL. 

Before Mr. Justice Snbramania Ayyar and Mr. Justice Best. 


Govinda ( Plaintiff ), Appellant v Krishnan ( Defendant ), Respondent.* 

6 [11th and 15th February, 1892.] 

Malabar Law — Nambudri — Karnavan, decree against—Sale in execution. 

A junior member of a Nambudri illom, of which he was held out as the 
manager and de facto karnavan, contracted a debt for the purposes of the illom. 
The creditor sued him on the debt, but did not implead him as karnavan, and, 
having obtained a personal decree, attached and brought to s»le in execution 
property belouging to the illom. A son of the judgment-debtor now sued to set 
aside the sale: 

Held , that the sale should be set aside. 

[R., 27 M- 375 (376).] 


SECOND appeal against the decree of J. P. Fiddian, Acting District 
Judge of North Malabar, in appeal suit No. 66 of 1890, reversing the 
decree of V. Ramen Menon, District Munsif of Kavai, in original suit 
No. 380 of 1888. 

[334] Suit by a member of a Nambudri illom to set aside the sale 
of certain property belonging to the plaintiff’s illom in execution of a 
decree obtained against the plaintiff’s father in original suit No. 363 
of 1875 on the tile of the Court of the District Munsif of Kavai. This 
wa9 a personal decree, and the judgment-debtor was not described as 
karnavan. 

The District Munsif passed a decree as prayed. This decree was 
reversed on appeal by the District Judge, who held that it was proved 
that the debt in question in the former suit had been “ contracted for 
illom necessity.” The further findings of the District Judge on the facts 
of the case appear from the following extracts from bis judement:— 

Plaintiff does not seek in this suit to escape his personal liability, 
but to set aside the sale of illom properties in execution of the deoree in 
original suit No. 363 of 1875 on the ground that the debt was not 
contracted for illom necessity. 

“ It is not denied that at the time the debt was contracted plaintiff’s 
" father was a junior in the illom, but the evidence shows clearly that the 
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At member senior to him spent his time in Travanoore, and that plaintiff’s 1892 
tt managed the illom aft airs; but the Muusif found that the deoree Feb. 15. 

tt U Q dar vvhioh the property was sold was a personal one, and that there- 

u was no authority for holding that the debts of the manager if a junior APPEL* 
ti were binding on the tar wad, and that this decree debt was therefore LATE 
* not valid against the tar wad. OlViL. 

n I have no doubt, therefore, that plaintiff’s father was holdout to- 

^ the world as the manager and de facto karnavan of the tarwad, and I 18 
must hold that it is for plaintiff to prove that the debt was not one con¬ 
tracted for the tarwad, especially as he seeks to set aside a Court sale.” 

Plaintiff preferred this second appeal. 

Sankara Menon, for appellant. 

Sankaran Nay or and Rync Nambiar, for respondent. 

JUDGMENT. 

It has been held by the Full Bench in Ittiaohan v. Velappan (l) that 
when the karnavan of a Malabar tarwad has not been impleaded as such 
in a suit, and there is nothing on the face of the proceedings to show that 
it was intended to implead him in his representative character, tarwad 
property cannot [335] be attached and sold in execution of the decree, 
even though, it is proved that the decree was obtained for a debt binding on 
the tarwad. Compare also Sankaran v. Paroathi (2). 

The Judge has found that the law applicable to plaintiff’s family is 
that to which Nambudri Brahmans in the Malabar district are subject, i.e., 

Hindu law modified by special custom. Compare Vishnu v. Krishnan (3) 
and Vasudevan v. The Secretary of State for India (4). As was found 
in Nilakandan v. Madhavan(o), “ the customs of the Nambudris in the 
management and assignment of property do not differ from the customs 
of the Nayavs. Impartibilitv is the rule, and the eldest member is the 

manager.The only difference between a Nambudri illom and 

a Nayar tarwad is that in the former the offspring of the marriage and 
the married woman become members of the husband’s illom, while the 
children of a Nayar woman become members of her own tarwad.” As 
was also noticed in that same finding, Vasudeva v. Narayana{6) —one of 
the earliest case9 in which it was held that a decree obtained against the 
karnavan is not binding on members of the family who were Dot parties 
to the suit in which that decree was obtained or had not notice of the 
suit under Section 30 of the Code of Civil Procedure,—was a suit between 
Nambudris. 

The decision in Nilakandan v. Madhavan (5) is that the principle of 
Hindu law, which imposes a duty on a son to pay his father’s debt 
contracted for purposes neither illegal nor immoral, is not applicable 
to Nambudris. As the property is joint and impartible and belongs to 
the whole family, and the father has in it no definite share that could be 
made available for his individual debt or which devolves, on his death, to 
ihis son to the exclusion of the other joint members of the family, there is 
■no room for the application of the rule of the pious duty of the son to pay 
the father’s debts. The decrees of the Lower Appellate Court in both these 
,suits must, therefore, be set aside and those of the Court of First Instance 
‘restored, and the respondent must pav the appellant’s costs in each case, 
iboth in the Lower Appellate Court and in this Court. 
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|[336] APPELLATE CIVIL. 

Before Mr. Justice Subramanya Ayyar and Mr. Justice Best. 


Thandavan AND another (Plaintiffs Nos. 2 and 4), Appellants 
v. Valliamma and others ( Defendants ). Respondents * 

[8th and 15fch February, 1892.] 

Civil Procedure Code, Sections 13, 43—“Res judioita” — Registration Act—Act 111 of 
1877, Sections 17, 49 —Instrument affecting moveable and immoveable property. 

PBMP ft 

The widow, daughter and ^divided brother of a deceased Hindu, executed an 
instrument which provided for the distribution of his property, both moveable 
and immoveable as to which they had disputed. The document was not registered. 
The widow set up a will made by the deceased in her favour : the brother 6ued 
the widow for a declaration that the will was a forgery, but the Court held that 
it was genuine. He now sued the widow and daughter on the above instrument 
to recover bis agreed share of the moveable property of the deceased. The widow 
set up the will, which the plaintiff averred was invalid according to the custom 
governing the family : 

Held, (1) that the plaintiff was not precluded by the decree in the former suit 
from impugning the validity of the will; 

(2) that the unregistered instrument was admissible as evidence in sup* 
port of theplaintifl's claim for the moveable property. 


[F., 19 M.L.J. 228 = 4 M.L.T. 354 (3571; R., 26 M. 760 (771) ; lOInd. Cas. 698 (699) 
7 N.L.R. 19 ; 4 L.B.R. 32 ; 21 T.L.R. 199 ] 


Appeal against the decree of H. H. O’Farrell, District Judge of 
Trichinopoly, in original suit No. 40 of 1888. 

Suit for possession of a one-third share in the moveable property of 
Paramasiva Chetti deceased, the brother of the plaintiff. The plaintiff alleged 
in the plaint that he was by custom entitled to the whole property ; but the 
present claim was founded on an instrument, dated 28th December 1887, 
and made between the plaintiff and defendants Nos. 1 and 2, the widow 
and daughter, respectively, of the deceased, embodying the result of a 
compromise of disputes which bad arisen between the parties as to their 
rights to the property. This instrument was not registered. Its terms 
(omitting formal parts) were as follows :— 

“ The following is the arangemeut made by us three consenting to the 
‘ decision given by our relatives and friends who have attested this, and 
“ who, having been chosen arbitrators, heard the representations made by 
“ us three regarding our disputes on [337] the morning of this 28th day or 
" the current December month after the death, which took place at 
" 10 P.M., on the 27th idem, of Paramasivan Chettiar, who was the younger 
“ brother of the said Appavu Chettiar, husband of Valliamma Ammal ana 
“ father of Mangaivarkarasi alias Tangatbammal. We three shall divide 
“ into three shares, each of us taking a share, the balance remaining 
“ out of the moveables and outstanding debts, &c., after paying in common 
“ thereout, at the time of our division, the following items, namely. 

“ accordance with what the said Paramasivan Chettiar expressed before bij 
“death, Rs. 700 in cash, and gold ornaments worth Rs. 300 to the said 
'* Mangaiyarkarasi alias Tangathammal, who is the daughter of fcbe 
“ said Paramasivan Chettiar; Rs. 300 to Pichammal, who is the daugh¬ 
ter of Appavu Chettiar and wife of Orayur Sivanthilingam Chettiar , 
“ Rs. 190 to Gengadhara Mudaliar on behalf of the cha rity to S top 
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t Matharbhutfca Iswara Swami, the same being the balance remaining 
t payable after deducting what was paid by the said Paramasivan Chettiar 
t for that charity ; and Rs. 150 to Veerabadra Chettiar’s son Marudai 
t Chettiar and doth merchant Lakshmana Pillai, that amount being the 
4 total of Rs. 100 on account of Kailasanatha Swami Kovil, which stands 
^ in the Periy ikadai street of the said fort and of Rs. 50 on account of 
4 Pillayar Kovil, which stands in the said street. The share taken by 
each of us hhall be at his or her disposal with power of alienation, &c., 
( at pleasure ; and the others shall have no right or claim thereto, or 
iuterest therein, whatever. The immoveable properties consisting of two 
strong terraced houses, which bear Municipal Nos. 11 and 12 and are 
‘ situate in the southern portion of Periya Chetti street of the fort, and of 
‘nunjah lands lying in Kaluthaimalaipatti, shall be enjoyed by the said 
‘ Yalliamma Ammal during her lifetime ; and, after her death, the said 
‘ Appavu Chettiar and his heirs shall perform her obsequies, &c., and the 
‘ said Appavu Chettiar and others shall enjoy the said two houses and 
‘ the said nunjah land with all rights thereto. The said Appavu Chettiar 
himself shall enjoy, with all rights thereto, the thatched house which 
1 fell to the share of the said Paramasivan Chetti. To this effect this 
karar-agreement was entered into among us three. This agreement shall 
‘ be in the possession of Nagalingam Chettiar, son of Velayudan Chettiar of 
' Oravur; and the kev of the said house shall be with the cloth merchant 
'[338] jakshmana Pillai. The said Lakshmana Pillai shall put a lock 
“ and seal on the said house.” 

The plaintiff died during the pendency of the suit which was 
proceeded with by his sons. 

The District Judge held that this instrument was bad for want of 
consideration and also by reason of its being unregistered. Defendant 
No. 1, among other defences, pleaded that she was entitled to the 
property under the will of her husband. In a previous suit brought by 
the plaintiff against this defendant for a declaration that the will in 
question whs a forgery, a decree was passed for the defendant on a finding 
that it was a genuine will. The District Judge held that the plaintiff was 
now estopped from bringing into question the validity of the will. 

On the abovementioned rulings, the District Judge dismissed the 
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suit. 


The plaintiffs preferred this appeal. 

Mr. Subramanyam, for appellants. 

Bhashyom Ayyangar and Pattabhirama Ayyar , for respondent. No. 1. 
Panchapagesa Sastri, for respondent, No. 2. 


JUDGMENT. 

SuBRAMANYA Ayyar, J.—One Paramasivan Chetoi died on the 27th 
December 1887 leaving him surviving, his divided brother, the first plaintiff, 
his widow, the first defendant, and his daughter, the second defendant! 
The plaintiffs, Nos. 2 and 4, are the sons of the first plaintiff, who died 
after the institution of the suit. 

The case for the plaintiffs is that the late first plaintiff was entitled, 
according to the custom of the caste, to succeed, to the exclusion of the first 
defendant, to the properties left by Paramasivan Chetti,that, on his death, 
disputes arose between the late first plaintiff, and the first defendant 
respecting bis properties; that, through the mediation of certain persons, 
the disputes were settled and the terms of the settlement were embodied 
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in !ui agreement executed between the first plaintiff and the first and second 
defendants on the 28th December 1887 ; that, according to the said agree¬ 
ment, the first plaintiff became entitled to one-third of the moveable 
properties and certain immoveable properties left by Paramasivan. This suit 
is to recover the plaintiffs’ one-third share of the moveable properties. 

It was contended by the first defendant that the agreement sued on was 
obtained from her by coercion ; that there was no [339] consideration for it; 
and that it was not receivable in evidence. The custom alleged by the 
plaintiff was also denied and the first defendant claimed the whole estate 
of Paramasivan as his widow and also under his will. 

In original suit No. 12 of 1887, the late plaintiff sued the first 
defendant for a declaration that the will set up by her was a forgery. It 
was held by the Court of First Instance, as well as by the High Court, on 
appeal, that the document impeached was genuine. 

This decision, the District Judge held, in the present case, estopped 
the plaintiffs from questioning the validity of the will. He further held 
that the instrument of compromise was void for want of registration and 
was without consideration. He dismissed the suit and the plaintiffs 
appeal. 

I shall first deal with the objection that, as the document sued on 
was not registered, it was void. It was urged that the transaction evidenced 
by the document was indivisible, and, therefore, the plaintiffs could not be 
permitted to rely on the document or use it in evidence in respect of any 
part of the transaction in question. I think this contention is unsustain¬ 
able. Section 49 of the Registration Act lays down that no document 
required to be registered by Section 17 shall, unless duly registered, affect 
any immoveable property comprised therein,'’ or “ be received as evidence of 
any transaction affecting such property.” The object of the law is 
obviously to prevent documents which ought to be, but are not, 
registered from affecting immoveable property and immoveable property 
only. There does not seem to be any warrant for supposing that, if a 
document relating to both immoveable and moveable property is not regis¬ 
tered as required by law, then the document becomes wholly inoperative, 
not taking effect even as regards the moveable property comprised therein. 
The words of the section are the very revei>e of what one would expect 
the Legislature to use if it was intended to render an unregistered document 
falling within the provisions of Section 49 inadmissible as evidence for any 
purpose whatever. On the other band, the terms of the section clearly 
imply that it was not so inteuded. 

The decision in Lakshmamma v. Kamesivara (1) relied on for 
the respondent, when taken with tbe facts of the case, is, I think, 
[340] not in conflict with my view. The document A in that case was 
in reality a deed of gift of moveable and immoveable properties executed in 
1886. There was, no doubt, also an arrangement for a partition—not a 
partition on the footing of a pre-existing right—but a partition to carry out 
the gift made under the document itself. The Court in that case said there 
can be no such thing as a partition apart from this document” and in 
effect held that the document could not be looked at for any purpose 
whatever, and that the transaction was void for want of registration. 

In Mattongeney Dossee v. Ramnarain Sadkhan (2) the argument of 
indivisibility was urged and accepted in respect of a hypothecation bond 

(1) 13 M. 281. (2) 4 C. 83. 
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for money lent; but the contrary view was taken in Krishto Lall Ghose v. 
Bonomalee Boy (l). In the order referring the question for the decision of 
the Full Bench in Ulfatunnissa Elahijan Bibi v. Hosain Khan (2), Wilson J., 
drew attention to the divergence betweeu the views expressed in the 
two cases Mattongency Dossec v. Ramnarain Sarkhan (3), Krishto Lall 
Ghose v. Bonomalee Roy (1) just referred to. He explained that, according 
to the decision in Mattongency Dossee v. Ramnarain Stulkhan (3), the word 
transaction ” in Section 49 meant “the whole bargain;” whereas, according 
to the opinion of the Judges who decided the case in Krishto Lall Ghose v. 
Bonomalee Roy (1), it meant “ not the bargain but that term of the 
bargain which affects land.” The Judges who formed the Full Bench 
decided that the true construction was that no document should bo received 
in evidence of any transaction so far as it affected land, and that the view 
they took of the section rendered it unnecessary to consider whether 
the document of the kind then in question embodied one single transaction 
or might properly bo said to contain more. The same view has been taken 
by this Court after the Registration Act of 1871 came into force—see Stri 
Seshathri Ayyengar v. Sankara A yen (4), Jagappa v. Laichappa (5). 
Achoo Bayamah v. Dkany Ram (6) cannot be relied on, as that decision 
proceeded on the clause “ no instrument required by Section 17 to be 
registered shall be received in evidence in any civil proceeding in any 
Court unless registered,” which existed in Section 49 of Act XX of 1866; 
but nothing corresponding to this is to be found in the present Section 
[341] 49. Now, in dealing with the question of indivisibility of contracts, the 
rule laid down in the Bishop of Chester v. John Freland (7) must, be borne 
in mind There Hutton, J. said that “ when a good thing and a void 
“ thing are put together in the same grant, the law makes such construc- 
“ tion that the grant shall be good lor that which is good and void for 
“ that which is void.” For guidance in the practical application of this 
principle, (adapting the language of a writer of authority,} perhaps no 
better rule can be given than that if the part which is void be in its own 
nature separable and divisible, and there be no express stipulation or 
necessary implication which makes that which is void and that which is 
good absolutely one thing, and that which is void may be regarded not as a 
condition going to the essence of the contract, in such a case that which is 
good may be taken as distinct from that which is void. (Parsons on 
Contracts, 7th Edition, Yol. I, p. 494.) Construing the document in 
question with reference to these principles, I am of opinion that it is 
admissible in evidence in support of the plaintiffs’ claim to the share of 
the moveable properties comprised therein. 

The next question argued was whether the plaintiffs were entitled to 
question the validity of the will left by Paramasivan Chetti. The 
District Judge seems to me to be in error in considering that the plaintiffs 
were estopped by the decision in original suit No. 12 of 1887 from raising 
such a contention. The infringement of right complained of in that suit 
was that the first defendant put forward a fabricated document as the 
genuine will of her husband; whilst the infraction complained of in 
connection with the matter under consideration at present, is that Parama- 
sivan himself purported to dispose by his will of property which, according 
to the alleged custom of the caste, he could not alienate. This latter case 
was not, in my opinion, matter which ought to have been made a ground 


(21 9 C. 620. (3) 4 C. 83. 

(6) 4 M.H.C.R. 378. 
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(1) 6 0. 611. 
(5) 5 M. 119. 


(4) 7 M.H.O.B. 296. 
(7) Ley. 79. 
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1892 of attack in the former suit; Allnnni v.Kunjusha{l),Konerrav v. Gurrav (2), 
Feb. 15. Therefore no question of estoppel arises. 

- In consequence of the view taken by the District Judge, he excluded 

Appel- the evidence which the paities were prepared to produce upon the main 
LATE issues in the case. I would therefore set aside [342] the decree of the 
Civil. Dower Court and remand the suit for disposal according to law. 

— Best, J.—I concur in finding that the suit is not birred by the 

18 M. 336= previous suit (original suit No. 12 of 1887), and also chat the ag' eement sued 
2 M.L.J. 130. on } s n0 |, inadmissible in consequence of its non-registration as evidence 

in support of the claim for the moveables, which alone are sought to be 
recovered in this suit. 

Section 49 of the present Registration Act renders an unregistered 
document inadmissible as evidence of any transaction affecting immove¬ 
able property, which is the kind of property expressly mentioned in the 
preceding clause and referred to as “such property” in the clause in 
which it-s non-admissibility as evidence is declared—see Stri Seshathri 
Ayyengar v. Sankara Ayen (3) and Guduri Jaqannadham v. Rapaka 
Ramanna (4), in the latter of which cases the decision of the majority of 
the Full Bench in Achoo Bay amah v. Dhany Ram (5) is referred to, bub not 
followed because (as is remarked) “ the new law has explicitly adopted the 
“doctrine which the late Chief Justice of this Court believed to be 
“ derivable from the old, Damelv, that the object of Section 49 was solely 
“ to prevent instruments from being of legal force for any of the 
“ purpobes which make registration compulsory under Section 17. 
This last decision was also followed in Jagappa v. Latchappai6 ). None of 
these cases are noticed in the judgment in Lakshmamma v. Kameswarai 7), 
which proceeds, moreover, mainly on the ground that the transaction 
evidenced by the document then in question was “ one and indivisible. 
Such, however, is not the case here. The partition of moveables, now sought 
to be enforced, can be effected quite independently of the immoveable 
properties which are also included in the agreement. 

The decision of a Full Bench of the Calcutta High Court in 
Ulfatunnissa Elahijan Bibi v. Hosain Khan {8) is also in accordance with 
the decisions in Stri Seshathri Ayyenyar v. Sankara Ayen (3), Achoo 
Bay amah v. Lfhany Ram (5) and Jagappa v. Latchappa (6). 

I agree therefore io finding that want of registration is no bar to the 
admissibility of the agreement sued on as evidence for the purposes of 
this suit. 

[343] As to the question whether the suit is. res judicata by the 
decision in original suit No. 12 of 1887, it is to be observed that the object 
of that suit was merely to get a declaration that the will was not genuine^ 
The property was not then sued for and it cannot be said that plaintiff 
ought in that suit to have questioned the validity of the will in case of its 
being found to be genuine. j, • • 

I concur, therefore, in setting aside the Lower Court’s decree and 
remanding the suit for disposal according to law. 

The costs hitherto incurred will be provided for in the decree to be 

passed by the Lower Court. 


(!) 7 M. 264. 

(4) 7 M H.C.R. 348. 
(7) 13 M. 261. 


(2) 5 B. 689(594). 

(5) 4 M.H.C.R. 378. 
(8) 9 C. 520. 
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Feb. XT, 


Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Sultan Moipeen ('Defendant No. 2), Appellant v. Savalayammal 
and ANOTHER (Plaintiff and Defendant No. 1), Respondents .* 

116th April, 1891 and 17ih February, 1892.] 

Civil Procedure Code, Sections 231, 258 -Joint decree—Execution, application for— 
Uncertified payment to one decree-holder. 
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Civil. 

is H. 343= 
2 M.L.J. 50. 


One of 1 wo holders of a joint decree applied for execution of the decree to the 
full amount. It appeared that the other decree-holder had received a certain sum 
from tbn judgment-debtor on account of the decree out of Court, but this 
payment had not been certified : 

Held, that the payment was valid only to the extent of the share to whioh the 
payee was eniitled. and that this share having been ascertained and credit given 
for it, tbo decree should be executed in favour of the present applicant for the 
balance. 


[R., 26 A. 334 i?3fi' = A.W.N. (19041 34; 18 M. 464(465); 25 M. 431 (4471; 10 Tnd 
Cas. 6? 6 (f59) = 21 M.L.J. 705 =9 M.L.T. 465 = (1911) 1 M.W.N. 220* 1 NL 

R 24 (J9» ]» 

Appeal against the decree of T. Weir, District Judge of Salem, on 
execution j.etiti« n No. 444 of 1890, in which Savalayammal, one of two 
joint decree-bo ders, prayed for the execution of the decree in original suit 
No. 13 of 1883 on the file of the District Court of Salem. 

The dec ree, which was passed in the terms of a compromise, was 
to the effect; that the defendant should pay to the plaintiffs (viz. the 
present petitioner and one Appaji Chetti) jointly Rs. [344] 2,000 and 
interestin two instalments. The present application was for the execution 
of the decree for the full amount, and it wa9 resisted on the ground, 
among others, that the defendant had paid out of Court Rs. 1,100 under 
the decree to Anpaji Chetti. It appeared that no satisfaction of the decree 
had been cert fied. 

The District Judge made an order as prayed. The judgment-debtor 
preferred this a m eal. 

S. Subramanya Ayyar , for appellant. 

Mr. E . Norton, for respondents. 

Shephakd, J.—If the payment actually was made to Appaji Chetti, 
I think the d> cree cannot now be executed, at any rate, as to the half 
share to which ho was presumably entitled. I must ask the District Judge 
to find distinctly whether in fact the payment was made. 

The finding will be returned within one month after the re-opening of 
the Court aft <r the recess, and seven days, after the posting of the finding 
in this Court, will be allowed for filing objections. 

In compliance with the above order, the Acting District Judge 
submitted his finding, which was to the effect that that the Ri. 1,100 
were paid by the judgment-debtor Sultan Moideen Ravuthan to one of the 
judgment-creditors, Appaji Chetti. 

This appea' having oome on again for disposal, it was referred to a 
bench of two Judges. It subsequently came on for disposal before 
Muttusami Ayyar and Best, JJ. 


Appeal against Order No. 33 of 1890. 
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Sundara Ayyar, for appellant. 

Mr. E. Norton , for respondents. 

JUDGMENT. 

The finding is that the sum of Rs. 1,100 was paid by the defendant to 
Appaji Cbetti, one of two decree-holders. This finding is, however, not 
sufficient for the disposal of the case. A further finding is also necessary 
as to what was the share to which Appaji Chetti is entitled as between 
him and the first plaintiff Savalavammal. The payment made to Appaji- 
Chetti can be held valid only to the extent of his share to which he 
is entitled:—See Tar ruck Chunder Bhuttacharjee v. Divendro Nath 
Sanyal (1), with the decision in which case we agree. 

As to the contention that the application made by Savalayaramal for 
execution of the whole decree was premature, we are [345] unable to rule 
that the first instalment was paid in conformity with the direction 
contained in the decree. 

The payment was not certified by Appaji Chetti to have been received 
by him on behalf of both judgment-creditors, and it appears that he has 
applied the whole of the money for his own use. Having regard to Section 
231 of the Code of Civil Procedure, a payment made out of Court to one 
of several joint creditors, aud uot certified by him as having been received 
or applied for the benefit of all, cannot be regarded as made in satisfaction 
or the decree, except for the purpose of determining what order should 
be passed under Section 231. 

The District Judge should, therefore, ascertain wbat is the share due 
to Appaji Chetti, and, giving credit for the amount thus ascertained, 
execute the decree in favour of Savalayammal for the balance. 

If Appaji Chetti’s share should exceed Rs. 1,100, the District Judge 
will, of course, make such order as may be necessary to protect his 
interest as regards such excess. 

The costs incurred hitherto to abide and follow the result. 


15 M. 345 = 1 M.L.J. 595. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Kelu ( Plaintiff) Appellant v. 

Vikrisha AND another ( Defendants ), Respondents .* 

[6th April and 9th September, 1891.] 

Civil Procedure Code , Sections 223, 295— Execution—Rateable distribution— Transfer of 
decree for execution. 

Two decrees were passed against the same defendant in the Court of a Dfctew 
Munsif and on the small cause side of a Subordinate Court in the same distno , 
respectively. The holder of the decree in the small cause suit attaohed an 
brought to sale the judgment-debtor's interest in a benefit fund. The otoe 
deoree-holder applied for rateable distribution, his decree having been transfer*® 
for execution to the Subordinate Court direotly and not through the Distnor 
Court: 

Held, (1) that the direct transfer of the decree of the Distriot Munsif was no 
illegal; * p/i ‘ 


Appeal against Order No. 11 of 1890. 
. (1)9 0.881. 

m 
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dS/L"^^“r 48 JUdR0 had inh ™" 1 iurisaioticn to execute the 
(3) that the order for rateable distribution was right. 

South ZIuh agai “ S i the °- d6 , r o£ E - K - K^huao, Subordinate Judge of 
South Malabai, made on oivil miscellaneous petition No. 1397 of 1889. 

Goviuda Menon obtained a money-decree in original suit No 310 of 
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1889 in the Court of the i^rmt'M^sToVsheZTandKel°u Men on ~ 

No"154 of m i8S9 y f Th 8 C ai “t 9t f h6 u S T° d6fendant in small cause ■«it 1 ”“‘“Z 

f i 8 K 39 U, ? Co , urt of the Subordinate Judge at Calicut and ' *"• 

h!nefi h t f u d ^ r0U . gh J t ° 8ale ’ m elution, the defendant's interest in a 
benefit fund. Govmda Menon s decree had meanwhile been transferred to 

the bubordmate Court directly without the intervention of the District 

Court and he applied for rateable distribution under Civil Procedure 
.LfOde, bection 295. 

The Subordinate Judge granted the application for rateable distribution. 

Ihe decree-holder in the small causes suit preferred this appeal. 

Sankara Menon, for appellant. 

Govinda Menon , for respondent. 

JUDGMENT. 

The second respondent obtained a money-decree against first respond- 
-ent m original suit No. 310 of 1888 on the file of the Shernad Munsif 
Appellant also obtained a decree for money against first respondent on the 
small cause side of the Subordinate Court at Calicut, in small cause 
No. 154 of 1889. In its execution, appellant attached the judgment- 
debtor’s interest in certain kuri or benefit fund, brought it to sale and 
realized Rs. 488. Meanwhile second respondent had his decree trans¬ 
mitted to the Subordinate Judge for execution, and then applied for 
rateable distribution under Section 295 of tbe Code of Civil Procedure 
Appellant objected to this proceeding on three grounds, viz., (i) that the 
decree in aeoond respondent’s favour was collusive; (ii) that it was not 
transmitted to the Subordinate Judge for execution through the District 
Court ; (iii) that the decree, being one passed in a regular suit was not 
capable of being executed on the small cause side of the Subordinate Court 
The Subordinate Judge disallowed these objections and ordered rateable 
distribution. To this order three objections are taken. It is argued that 
a District Munsif is nob at liberty to transmit bis decree to a Sub¬ 
ordinate Judge for execution otherwise than through the District Court 
[347] In the case before us both Courts are in tbe same district, and the 

on this point. Another 
contention is that a decree passed by a District Munsif in the exercise of 

ordinary jurisdiction is not capable of being executed by a Subordinate 

JuJge executing a decree passed by him in the exercise of his small cause 

jurisdiction. If both decrees were pissed by the same Court, one on its 

regular and the other on its small cause side, there is no warrant in the 

anguage of Section 295 for the suggestion that they cannot be admitted 
to rateable distribution. The intention is to recognize the equal right of 
holders of decrees for money to share in the sale-prooeeds realised by any 
one of them m execution provided that tbe others have, prior to the realize 
t*on, applied to the Court for execution. There is no apparent reason why 
ft distinction should be made between one who holds a small cause decree 
and one who obtains a decree on the regular side. In this connection oar 
.attention is drawn to the decisions in Gokul Kristo Chunder v. Aukhil 
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Chunder Chatterjce[l) and Durga Charaji Mojumdar v. Umatara Gupta{2), 
•wherein the decision in Narasayya v. Venkatakrishnayyaifd) was dissented 
from. In the last-mentioned decision, a Divisional Bench of this Court 
held that Chapter XIX created an extraordinary jurisdiction in cases 
mentioned in the last paragraph of Section 223, and that a District Munsif 
was at liberty to execute, and that a District Judge was competent to 
transfer to him for execution, a decree for a sum in excess of the pecuniary 
IB M. 335= limit of the ordinary juiis liction of ti e former. But two Divisional 
i M.L.J. 495. Benches of the High Court at Calcutta considered that there was no 

intention to create an exceptional jurisdiction in District Munsifs to execute 
decrees for more than the value of their pecuniary jurisdiction, and that 
Section 223 ought to be read as ii Section 6 was incoi poiated with it. It is 
not necessary to determine, for the purposes of this case, whether the 
District Munsif has jurisdiction to execute a decree tasse i by a Subordinate 
or District Court tor more than Rs. 2,500 ; but it is sufficient to observe 
that the Subordinate Judge had inherent jurisdiction to execute the decree 
for money passed by the District Munsif of Shernad. We dismiss the 
appeal with costs. 

The civil revision petitiou is aUo dismissed. 


15 M. 348. 

[348] APPELLATE CIVIL. 

Before Sir Arthur J. E. Collins , Kt, Chief Justice, and 

Mr. Justice Wilkinson . 

Vknkayya ( Defendant ), Appellant v. VENKATAPPAYYA 
(Plaintiff), Respondent .* [13th April and 5th May, 1891.] 

Civil Procedure Code, Section 522—Decree on an award - Appeal. 

After issues bad been framed in a suit to wind up a pirtnership. the matter 
was referred to an arbitrator, wh > made his awar f, and with regard to certain 
property, not part of the partnership property, bo referred the parties to a separate 
suit. A decree was passed in accordance with the award : 

Held, that an appeal lies agair.st a decree passed on an award, on the ground 
that the award was not legal ; but that the award was not illegal by reason of 
its comprising the reference of the parties to a separate suit. 

[R., 18 A. 422 (426); 25 C. 141 ; 2*2 M 172 (»73); 5 O.C. 14 ; 74 P.R. 1894.] 

SECOND appeal against the deoee of G T. Mackenzie, District 
Judge of Kistua, in appeal suit No. 73 of 1889, affirming the decree of 
O. V. Nanjunda Ayyar, Acting District Munsif of Masulipataro, in original 
suit No. 85 of 1888. 

The facta of the case are staled above sufficiently for the purposes of 
the report. 

Pattabliirama Ayyar, for appellant. 

iS. Subramanya Ayyar and P. Subramanya Ayyar, for respondent. 

JUDGMENT. 

The first question we have to determine is one raised by the res¬ 
pondent whether any appeal lay from the decree and judgment of the 
District Munsif, which admittedly were in accordance with the award. 

• Second Appeal No. 1659 of 1889. 

(1) 16 C. 457. (2) 16 C. 465. (3) 7 M. 397. 
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Sill I lil d ff,Z n . i H Se ° ti0n 522 , 01 th6 Co '’ e ° f CiviI P'oce^re that DO appeal 

aa thilnre?;! ^ P “T ,n aconrdanoe with a., award, ex, e„t ao far 
as thedeoree 19 n excess of, or not m aoeordanou with, the awa.d It has 

aZ 1 d r at V? 8ffe0t ( ° f tliat ■“«“ is «»t it is ;,ot eZgh for the 

icrel and^h Z' y a ltS0 ! f f 10 the moro correspondence of the 
decreQ and the award, but that the Appellate Court must so far lc ok behind 

fi 7 h J " f tha , t u 10 r ari1 i8 a lwal II ' he Appellate 

Court is satisfied that an award has been prone.ly and regularly a.rived at 
by auarbnraioror [319] a.bitrators duly appointed, and that the decree 

“rrr? W ‘ n" 0 aW £ Pan4 od1 '. must the appeal be 

CWnR’ l" Z n l U ,aL Nath Slum y. Aubhoy 

Churn Baqchi (2), Puaardm v Moidm (3). A stcond appeal will ol Course 
lie to this Court on a point ol law. 

Now it is argued for the appellant that the award in the present case 
was illegal, because the arbitrator, after finding the plaintiff and rieWant 
bad equal shares in the indigo vat at Kumarapalem and the Tekupalli 
sluice, directed the parties to settle those matters by a separate suit. The 
suit was brought to wind up a partnership. After issues had been framed 
both plaintiff and defendant applied to the Court to refer to an arbitrator 
for disposal the issues framed by the Court regarding the points in 
dispute. The arbitrator having submitted an award without r. coding 
any finding on the seventh, eighth or ninth issues, the award was remitted 
Application was made to set asi le the final award on the ground of the 
misconduct of the arbitrator and the invalidity of the award which it was 
alleged had not been made within the period allowed by the Court The 
objections were fully considered by the District Murisif and overrul'd 
and a decree was passed in accordance with the award. On app. al the 
District Judge held that there was nothing illegal in the procedute of the 
arbitrator. We are not prepated to say that the legality of the award 
was in any way affected, b cause the arb.trator referred the parties to a 
separate suit with reference to two matters in which ho found they had a 
common interest. If. as is suggested, the arbitrator virtually decided the 
indigo vat and the sluice were nob partnership property, and that other 
parties had interests in these works, he was probably right in referring 
the parties to a fresh suit. He determined all the matters referred to him 
but decided that, so far as the vat and the sluice were concerned they 
were outside the partnership. Nor can we say that the award was illegal 
because no witnesses wore examined after remand. It aopears that the 
defendant (appellant) himself dispensed with his witnesses Ir, has not 
been male out that there was any iHega ity in the award which was 
regularly and properly arrived at by an arbitrator duly appointed, and we 
therefore dismiss this second appeal with costs. 
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[350] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

Virasami {Plaintiff), Appellant v. KAMA DOSS AND ANOTHER 

( Defendants ), Respondents * [3rd and 15th September, 1891.] 

Limitation — Suit for mutation of names in register — Parties. 

The Collector of the district is a necessary party to a suit by a purchaser 
against his vendor to compel mutation of names in the register. Such a suit is 
not barred by limitation unless the Collector has refused without qualification 
to effect such mutation, negativing the plaintiffs right to the land in question. 

Appeal against the decree of S. T. McCarthy, District Judge of 
Chingleput, in original suit No. 9 of 1887. 

The plaintiff purchased from the first defendant two zamin villages 
on 6th March 1872 and sought to have his name substituted for that of 
the vendor in the registry. In May 1876, the Collector refused to effect tbe 
mutation of names for want of the consent of the vendor ; and, again, in 
July 1882, he made an endorsement od an application of the plaintiff for 
mutation of names as follows :—“ Registry cannot he transferred to the 
plaiutiff's name unless he appears with his vendor.” The plaintiff sued 
the vendor in 1887 for a decree “directing the registers of the zamin to 
be made in the name of the plaintiff instead of in the name of the defend¬ 
ant.” The defendant pleaded, but failed to prove an agreement for a 
resale to him of the property in question. 

The District Judge dismissed the suit as being barred by limitation. 
His decree was reversed on appeal (appeal No. 74 of 1888) hv the High 
Court (Muttusami Ayyar and Wilkinson, JJ ),t and the suit remanded. 
Their Lordships said :—“ We hold that Act I of 1876 has no application, 
“ that following Mangamma v. Timmapaiya (1), the Collector is a necessary 
“ party, and that time began to run from his refusal to register. We 
“ reverse the decree of the Lower Court, and remand the suit for [351] 
“ the Collector to be made a party, and direct that the suit be re-heard.” 

* Appeal No. 100 of 1890. 

t N B .—The followino judgments in A. S. No. 74 of 1888 are given here in extenso 
for facility of reference-— ED. 

A. S. No. 74 of 1888. 

[JUDGMENT (5th April 1889). 

“ Ou behalf of the appellant (plaintiff) it is argued that the suit is virtually a suit 
“ for declaration of title under Section 6, Act I of 1876, and that the cause of action 
“ arose, therefore, on the refusal of the Collector in 1882. On the other side it is 
“contended that the suit, as framed, was not one for a declaration of title, and that, 
“ if it were, time would run against plaintiff from the date of first refusal, and that Act 
“I of 1876 has no application. The plaint, no doubt, is so framed that only alteration 
“of the registry is specially prayed for, but it also contains a prayer for such other 
“relief as the nature of the case requires. It would certainly be irregular to order 
“change of registry in tbe absence of the Collector, Mangamma v. Timmapaiya, 13 M. 
“H.C. R. 134); but if the appellant is the real owner and has been since 1872 in 
“possession, it would be hard to deny him that relief which the nature of the case 
“ entitles him to. 

“ We consider, therefore, that (he suit might be treated as substantially one for a 
“declaration of title. Having regard to the wording of Section 42 of the Specific 
“ Relief Aot, we have no doubt that the oauae of action would, in that oase, acorne on 
“ tbe date the respondent refused to consent to the transfer of registry and not on the 

(1) 3 M.H.C.R, 134. 
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? ha w » 3 re-heard and the District Judge again passed a decree 
tUsmissing it as barred under Limitation Act, Sohedule II, Artiole 120. 
lae plaintiff preferred this appeal. 

Subramanya Ayyar and Sadagopachariar, for appellant. 

Bhashyam Ayyangar. for respondent No. 1. 

The Go\ernment Pleader (Mr. Powell), for respondent No. 2. 

JUDGMENT. 

The sales sued upon are in terms admittedly absolute, and the alleged 
agreement to re-sell, whenever the purchase money is repaid, is found by 
the Judge not to have been proved. This being so, the title to the pro¬ 
perty is in the plaintiff, and, as registry follows title, it is clear on the 
merits the plaintiff must succeed, unless the suit is, as held by the Judge 
barred by limitation. The Judge finds that the Collector refused to 
register the plaintiff's name in Mty 1876, and, upon that finding he 
considers that the claim is barred by Article 120 of the second schedule 
of the Limitation Act. He appears to us to have misapprehended our 
former judgment, wherein it was stated that the time would begin to 
run from the Collector’s refusal to register. The refusal must be absolute 
and unqualified, negativing the plaintiff’s right to the property, of which 

date °f the sale. It would however, be.unnecessary to call for a distinct finding if 
Aot I of 1876 applied. On the applicability of this Act we reserve judgment.”] 

[JUDGMENT (15th April, 1989). 

" T J»« question raised in this appeal is wheth-r, as heid by the Judge, the suit was 
barred by limitation. If Act I of 1376 applied the cla.m would not be barred for the 
period would then run from the data of the C Elector's refusal in 1882.’ If the 
Collector was made a party to the suit, as sugges'ed in 3 M. H C. R 131 even then 
the right to sue would accrue only from the date of the Collector’s refusal. Viewing 
the suit as one for declaration of title, the period would run not from the date of sale 
but, as observed by the Judge, from the dale on wh‘ch the respondent denied the 
appellant's right. It is conceded for the appelant that each of the villages purchased 
by the appellant was a distinct permanently settled estate, and that it had been 
separately assessed prior to the purchase. It is contended for the appellant that 
Madras Act I of 1876 will only apply where what is sold is not an eot.ro permanently 
settled estate, but only a portion which requires to be permanently settled estate but 
only a portion requires to be separately assessed and registered. The Act purports to 
make better provision for the separate assessment of alienated portions of permanently 
settled estates, and Section 1 provtdes that the alienor or alienee of any portion of a 
permanently settled estate, or the representative of such alienor or alienee may 
apply to the Collector of the District, in which such portion is situate, for its registra¬ 
tion in the name of the alienee aod for its separato assessment to the land revenue 
Sections 5 and 6 provide that any person aggrieved by the faot of separate registration’ 
or by refusal to order separate registration, may sue in a Civil Court for a decree 
declaring that such separate registration ought not or ought to be made, while Section 
7 declares that any person, aggrieved by the apportionment of the assessment, may 
appeal to the Board of Revenue and the order of the Board of Revenue shall be final 
These sections suggest that the intention was to regard separate assessment and 

separate registration as disunct. acts or descriptions of relief. The Act provides for 

two things—separate registry and sep*rate assessment of a portion of an estate. If 
the Act applied to an alienation of the whole estate, the word “ apportion ” would 
be of no effect. Ini the present ca-e, there is no necessity for any apportionment of 
the assessment on the alienated portion, and all that is sought is its registry in ap¬ 
pellant s name. If the suit were treated, as it should be with reference to the frame 
ofthe piaint, as one for change of registry, no question of limitation might arise, 
and the appellant is entitled to insist that it should be so treated. We hold that 
Aot I of 1876 has no application, that following 3 M H.C.R. 134 the Collector is a 
necessary p*rty and that time began to run from his refusal to register. We rever 
80 * ho deo'ee of the Lower Court and remand the suit for the Collector to be made a 

Eft decreed’J 8UIE ^ C °°“ ■» p^ld.S 
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registry was sought. The evidence in the case discloses only a conditional 
refusal, an 1 it doe- not show that the Collector ever denied the appellant's 
title, or that he did more than refuse to register unless and until the 
defend ints anpearrd before him and almitr.elthe plaintiff’s title or the 
plaintiff obtained, w-iat is equivalent to such admission, a decree of 
Court. Tne appellant’s tide being absolute upon the facte no?? found, we 
are of opinion that no question of limitation arises, and that the claim 
must bo decreed with costs throughout. 


13 M. 352 = 2 Weir 133 & 376 & 394. 

[352] APPELLATE CRIMINAL. 

Before, Sir Arthur J.IL Collins , Kt., Chief Justice, and Mr. Justice 

Wilkinson. 


Queen-Empkess v. Rama Tevan and others. 1 ' 

[30th March, 1892.j 

Criminal Procedure Code. Sections 193, ‘287. 288. 339, 349— Conditional pardon to 
prisoner -Approver, trial of—Proof of confessional statements of accused. 

Severil rersons were charged with dacoity. While the case was pending, two 
of ihe accused ma-le confessional statements; afterwards a conditional pardon 
was tend, red to them, and thev wore examined as witnesses by the Magistrate 
and sub-; q lent.Iy on behalf of the pr js^cutioo in the Sessions Court, to whiob 
theoih r accused wore committed for trial. They there denied that they had 
b°en taken as apDrovcrs. whereupon ihe Sessions Judge placed them in the 
dock, c tiled on theru to pic id, and permitied the depositions made bv them before 
the Magistrate, hut not their confessional statements, to be read to the jury v 

/nil. that the trial of the twi persons, who had not been committed to the 
So;-ion * Court, was aim vires. 

Prr c ir i the Sessions Ju Ige committed an irregularity in refusing to place on 
the rec ml the confessional statements of persons whom be treated as accused. 

R is unfvr t> out m approver, whose cooditi nal pardon has been cancelled 
on trial, aio with other prisoners, in the course of whose trial such approver 
has g'V u evidence. 

[F..23B 493(4911; 22 0.50(70); R., L.B.R. (1893-1900) 536 (537); 6 O C. 236 
(237).] 

Appeal against a conviction and sentence by T. Weir, Sessions Judge 
of Madura, in calendar case No. 116 of 1891. 

The fa^te of the case appear sufficiently for the purposes of this report 
from the following judgment of the Hi ah Court. 

The appellants were not represented. 

Mr. Wedderburn, for the Crown. 

JUDGMENT. 

The procedure of the Sessions Judge in the disposal of this case was 
extremely irreg il ir. C «rtain persons were charged with having committed 
dacoity. During the pendency of the case before the Magistrate, two of 
these persons, viz., M. Peryakaruppan and Ocha Tevan. made confessional 
statements on the 3rd and 27th October. On the 19th November the 
District Magistrate tendered a conditional pardon to these two persons, 
[353] who were thereupon examined by the Magistrate as witnesses on 
the 22nd November. They were not committed to the Sessions Court, but 
were sent un as svitnesses. At the trial in the Sessions Court they were 


* Criminal Appeal No. 31 of 1892. 
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thaHhAv h» A H lf f l h9 Pr0Se ° 0n a3 wlfcDesse3 1 an-) 2, and denied 

false The Se^n a9 «P»™vor s . This element was undoubtedly 
m T Sessions .Tu)ge thereunon placed them in (he dock along with 

the other accuse! and oalle 1 upon them to plead. The trial than croc coded 

f of the evideuea for the prosecution and the statements of the prisoners 

1-2 had been lecorded, the Public Prosecutor proposed to put in the 

statements made by Pery .karuppan and Ocha Tavan before the Magistrate 

on the 3id and 27th October. The Sessions Judge refused to admit these 

statements on the record, hut admitted and had real out to the jury the 

deposiUons given by these persons as approvers. They are marked Y 
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The Government Pleader admits that the Sessions Judge has no power 
to try these two persons, inasmuch as they had not been committed to the 

Ma S'sfcr:'te competent to commit (Section 193). He also points 
out that the course which the Sessions Judge should have adooted was 
to have treated the evidence given bv these two persons before the 
committing Magistrate as evidence in the case (Section 238), and have 
allowed the accused 1-21 to cro-s-examine them. 

We are of opinion that this is so and that the trial of these two 

persons, who hid not been duly commuted to the Court was altogether 
ultra vires. 


The Sessions Judge also committed another irregularity in refusing 
contrary to the provisions of Section 287, to place on the record the con¬ 
fessional statements of persons whom he treated as accused. It is not 
optional with the prosecution to put in such statements 

We do not understand the remark of I he Session* Judge in paragraph 
8 of his charge to the jury that theu» two persons (Peryakarurpim and 
Ocha Tevan) have fallen hack into their original position of accused persons 
as they, on the face of the record, did not fulfil the condition on which 
they were pardoned. The Sessions Judge seems to have taken an 
erroneous view of the case and the law. 

By Section 349, Act X of 1872, a Sessions Judge was empowered to 
commit or direct the commitment; of any person who. [354] having accented 
an offer of pardon, did not conform to the conditions under which thepardon 
was tendered, but the present Code contains no such provision, and in 
Section 339 it is merely laid down that such a person raav be tried for the 
offence in respect of which the pardon was tendered ; but Section 193 
provides that no. Court of Session shall take cognizance of anv offense 

as a Court of original jurisdiction, unless the accused has been committed 
to it by a Magistrate duly empowered. 

It is impossible fco say that the jury were not influenced bv the inclu¬ 
sion of these two persons in the trial and by the admission of their deposi¬ 
tions on the record. The other twenty-one accused were not allowed the 
opportunity of cross-examining them as to the truth or otherwise of their 

depositions This was an irregularity which cannot but have prejudiced 
the accused persons. 

Even supposing that the Sessions Judge had had power to try the two 
approvers we concur with the learned Judges of Calcutta Court —The 
Queen v. Petumber Dnoobee (l) and The Queen v. Bipro Dass (2) that it is 
unfair to put an approver, whose conditional pardon has beeD cancelled on 
trial along with the other prisoners, in the course of whose trial such 
a pprover has given evidence, apd that the proper course is to defer taking 

(1) 14 W. R. Or. R. 10. (2) 19 w R Cr R 4g 


599 




INDIAN DECISIONS, NEW SERIES 


15 Mad. 335 



1892 action against the approver until the conclusion of the trial then pro- 
March 30. ceediDg. 

We observe that the jury were not unanimous, the foreman finding 
APPEL- only prisoners 1 and 2 and the approvers guilty. 

LATE We consider that there has been such misdirection as led to a serious 

CRIMINAL, miscarriage of justice, and we, therefore, set aside the conviction and 

- sentence of all the accused 1-23, and direct the re-trial by the Sessions 

15 M. 332= Judge of prisoners 1-21. 

2 Weir 153. Ordered accordingly. 

376 & 394. 


IS M 353. 

[355] APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins , Kt., Chief Justice, and 

Mr. Justice Wilkinson. 

Maine Moilar and others ( Plaintiffs ), Appellants v. 

Islam Amanath and others ( Defendants ), Respondents .* 

[26th November, 1891.] 

Civil Pro edv.re Code Section \i—Civil suit—Religious usages of Muhammadans—• 
Kutbah. 

Certain Moplah?, described as ” thn Mokt^ssor and Jamats ” of amosquo, sued 
certain other Muhammadans, described as “members of the Puslar caste," 
alleging thai the custom was lor the defendants to attend the plaintiffs’ mosque 
ou Friday at the reading of the kutbah. and that the defendants had recently 
built another mofque a short dis'ance off. and bad “for two months been attempt¬ 
ing to read the kutbah there.” It was further alleged in the plaint that such 
reading of tho kuthah was *' quite contrary to the Muhammadan religion” and 
that the defendants nevertheless proposed to have the kutbah read. “ whereby 
tho kutbah i r adoration conducted in our mosque will, according toreligion.be 
fruitless.” The prayer of the plaint was for an injunction, restraining the defend¬ 
ants from reading the kutbah in their mosque : 

Held, that the plaint disclosed no cause of action. 

[R., 17 M.L.J. 421 (422).] 

Second appeal against the decree of W. .T. Tate, Acting District 
Judge of South Canara, in appeal suit No. 367 of 1889, affirming the 
decree of J. Loho, District Munsif of Kasaragod, in original suit No. 235 
of 1888. 

The facts of the case are stated above sufficiently for the purposes 
of this report. The District Munsif dismissed the suit, and his decree 
was affirmed on appeal by the District Judge, who quoted, with reference 
to the reading of the kutbah. Sadr Adalat Decisions, No. 1 of 1814. The 
plaintiffs preferred this second appeal. 

Ramachandra Rau Saheb, for appellants. 

Narnyana Rau, for respondents. 

JUDGMENT. 

We agree with the Courts below that the plaint discloses no cause of 
action. The plaintiffs wish to prevent the defendants, who are also 
Muhammadans, from performing a service called “ kutbah” in their own 
private mosque on Friday. The [356] ground on which they seek to obtain 

a permanent injunction is, not that the performance causes annoyance or 

• Second Appeal No. 195 of 1891. 
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in fc , hQeXe r i86 ° £ fcheir 0wn W01shi P« buk that ifc is con- 
ammadau religion. Ifc is not the province of the Courls fco 

toSlISJi ’?°F Whafc 18 not confcrar y to the Muhammadan religion, or 

fchir n de W . hafc rel ;g 10U8 u servic e different sects of a community may hold in 

SSnrK P ace n° ^ 0rshlp * provided fche holding of such services cause no 

° r,Ue ga 1 annoyance to the rest of the community, or does not 

g0 K° n n t r ' gh j 8 °\ *? e,r c °- wor8hi PPors. It is argued that the Courts 
below should have decided whether the defendants were entitled to read 

the Hufcbah. In the case referred toby the District Judge, this very 

point was put by the Judges of the Sadr Adalat fco the Muhammadan 

^V™ er \. Wh0 repl,ed febe performance of p-ayers on Friday, in 
which the reading of tue Kufcbah is included, is perm,tfcei alike in a mosque, 
or m a house, or in any o.her place which mav be selecte I by common 
consent. The Puslars have, by common consea-., selected the Moidin 
Falli mosque as the place iu which they wiil have the Km bah ivad and 
they were withm their rights in so doing, it having been found that the 
vicinity to the plaintiffs’ mosque is not such as fco cuise ei.her annoyance 
or disturbance to the plaintiffs and fcheir co-worshipers. This second 
appeal fails and is dismissed with costs. 


15 M. 356. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt„ Chief Justice , and 

Mr. Justice Handley. 


Ex parte Ragavaloo Chetti and another ( Petitioners ), 
Appellants In re Rangiah Chetti. Respondent * 

[15th and 18th December, 1891.] 

Insolvency-U & 12 Vic., Gap. - 21 , Sections, 9 , 92 —Petitioning creditors' debt—Joint 
debt . 

A trader in Madras ma J e a promissory note in th° joint names of two 
merchants, trading together as members of an undivided Hindu family on 

which Rs. 527 were [357] due. Ou a petition by the holders of the note to have 
the maker adjudicated an insolvent : 

Heid, thvt the pjtitioning creditors’ debt was sufficient to support the 
petition. 

Appeal against the order of Mr. Justice Wilkinson, sitting as 
Commissioner of the Insolvency Court, made on a netition fco adjudicate 
a trader, one Sun Chetti Rungiah Chetti, an insolvent. 

The petitioning creditora were Pasumarthi Ragavaloo Chetti and 
Aiwar Chetti, described aa merohanta tradieg together aa members of an 
undivided Hindu family. Their debt was Rs. 527 due to them on a 
promiaaory note made by Suri Chetti Rangiah Chetti in their joint namoa 
Ine petition came on before Mr. Justice Wilkinson. 

Mr. B. F . Grant, for the petitioners. 

Mr. K. Brown, coDtra. 

?r U ". der Seotion 9 °< tha Aot the peraona who may 
petition the Court to adjudge that a person has committed an act of 
insolvency are— 


(1) Any person being a creditor fco the amount of Rs. 500. 
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(2) Two or more persons being partners in trade and creditors to 

the amount of Ids. 500. 

(3) Two creditors whose debt amounts to Rs. 700. 

(4) Tnree or mor? creditors whose debt amounts to Rs. 1,000. 
The petitioners, P. R'gavaloo Chetti ani A! war Chetbi, describing 

themselves as “ Merchants trading together as members of an undivided 
Hindu family.” Th *ir debt is Rs. 527. It is argue! that they are not 
entitled to petition, inasmuch as their debt does not amount to Rs. 700. 
On the o'her hand, it is argued that they cornu un ler the first class; that 
the debt b ing joint, the two persons must be viewed as one creditor ; 
that, unless this is done, petitioners and persons in like case have no relief 
uni ler the Act. It is also argued, bub the argument was not pressed that 
the petitioners are partners, and, as such, entitled to maintain the petition. 
I am of opinion that the petition is not maintainable. I do not see how 


the petitioners can In sad to In a person, even though their debt is joint 
and ttnir rights under the bond iudivi-ib'e. Neither alone can transfer 
the promissory no o or sue on it, an 1 they clearly cannot come under the 
first class, Even if they are members of an undivided Hindu trading family, 
tli c \ t i n ^ t be said to be partners in trade in the sense in which the 
words are used in tiio Act. Tnev h ive not agreed to combine their nrofes- 
[358] sional ialnur or skiil, and—though Hindu joint families may, in 
certain respects, res*mnle partnerships—they certainly are not partners. 
But, as certainly uetiti m *rsdo come under class 3, and as their debt does 
not am uint bo Rs. 703, they cannot petition. I have bien referred to 
Section 92, whee it is laid down that words importing the singular number 
should be un lerstcod to in dude several persons as well as one person, 
provided that th 3re he nothing in the context reuugnanb to such construc¬ 
tion. In Section 9 he context is cloirly repugnant to the construction of 
the words any person in class 1 as anv one or more person or persons— 
such a construction wou’d defeat toe subsequent provisions. 


T»« peti'ion must, then foro.be dismissed with costs. 

The peri inning cedi'ors nref-rre 1 this appeal. 

Mr. Fj. Norton (Mr. R. F. Grant , with him), for appellants. 
Mr. K. Drown, for respondent. 


JUDGMENT. 

We cannot agree with the learned Commissioner in Insolvency that 
petitioners are nob entitled, u idor Soc im 9 of the Insolvent Act, to 
petition f.-r an a (judication of insolvency against their debtor. It appears 
to us th it the construction put by the learned Judge upon Seotion 9 would 
prevent a Hindu joint trading fam ly, or, indeed, any other joint creditors 
from obtaining an a ljudicition of insolvency whatever were the amount of 
their debt*, for, in our opinion, the two last classes of persons named in the 
section, as entitled to anplv, are intended to be separate creditors, whose 
debts amount, in the agiregite, to Rs. 700 aud Rs. 1,000, respectively, and 
not joint creditors to whom one d«-bt is due. In our view the object of 
this part of Jlie section is to prevent a debtor from being harassed in 
respect of single srmll debts or a number of petty debts coming to a small 
amount in the aggregate. This object is attained by providing that pro¬ 
ceedings for a ijuilica ion as an insolvent, shall only be taken in respect 
of single debts, whetner due to a person or a partnership, amounting, to 
Rs. 500 or of separate debts amounting to Rs. 700, or Rs. 1000, in the aggre¬ 
gate, according as the petitioning creditors are two or three in number. 
There seems no reason, having regard to the object of the provision, why 
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joint oreditors shouid lie in a worse position in respect of one debt due to 
them than they would be if they were a single creditor in resnent of the same 
debt. And we think the definition clause of the Act, Section 92. does allow 
the word person * in Section 9 to he read as “ persons,” and that there is 
[359J nothing repugnant to the rest of the section in such a reading, in 
the case of a single debt jointlv dm to several persons. In Section 48 the 
words occur ‘ person and persons who would he a creditor,” and similarly 
Seotion 9 might be read in the case of joint creditors " persons b°ing a 
creditor.” This se>ms to us the most reasonable construction to put 
upon the section. The other construction involves this, amonggt other 
anomalies, that joint creditors, who are partners in trade, would be able 
to obtain an adjudication if their debt is Rs. 500, whereas joint creditors, 
who are not partners, woul 1 not he able to do so, unless their debts are 
Rs. 700 in the case of two and R*. 1,000 in the case of three. There 
eeems absolutely no reason for this distinction. In the present case the 
debt is due on a promissory note in favour of the petitioners jointly, and, 
we think, they come within the first class of persons named in Section 9 
as entitled to obtain an adjudication of insolvency. 

We are disposed als > to think that they co no within the second class 
"partners in trade.” Memhors of a Hindu joint trading familv may nob 
be, in all respect*, partners within the definition in the Contract Act, but it 
does not follow that fchev may not he partners for the purposes of Section 9 
of the Insolvent Act. That they are partners in some sense has often 
been held See Ram Lai ThaJcarsidas v. Lakhmichand Munir am (l) and 
Samnlbhai Nathubhai v. Som^-hvar Mangal and Htrkisan (2). But it is 
not necessary to decide that question now, as we hold that petitioners are 
entitled to apply for an adjudication of insolvency as joint creditors whose 
debt exceeds Rs. 500. 

The order of the Insolveney Court must be sot aside and the petition 
reman led to the learned Commissioner for disposal on the merits. Costs 
to abide the event. 
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15 M. 360. 

[360] ORIGINAL CIVIL. 

Before Mr. Justice Shephard. 

Ex PARTE ViTTaL DOSS AND ANOTHER, PETITIONERS. 5 

l 6fch October, 1891.] 

Succession Act—Act X of 1865. Section 182- Executor, appointment of by implication — 
Administration with will annexed. 

A H’ndu died lowing a will whar.-by be bequeathed all his property whatever 
(including debt*' to two of his sons, who now applied for probate of the will on 
the grouud that they were appointed executors by implication : 

Held, that the sooa were not entitled to probate of the will. 

£R., 1 N.L.R. 166 ; 73 P.L R. 1908=15 P.W.K. 1907.] 

Petition for probate of the will of Govindoo Doss .Tev Kistna Doss 
deceased, the father of the petitioners, Balu Chiroonjeev Viftal Doss aDd 
Ohiroonjeev Krisan Doss who claimed to be entitled to probate as 
executors constructively appointed. 

Application for probate. 

(1) X B. H.O.R. App. 61. 
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“ What is written above is correct. This was written while in tbe 
“ enjoyment of my senses. Therefore Chiroonjeev Vittal Doss and 
“ Krisan Do.^s are the owners of everything. No one should question them. 

* Witness 1.—Sockha Deva Lokholia Govinda Dossjee signed this 
while in the enjoyment of his senses in my presence. 

“ Witness 1.—Mathura Doss Pashesia Govinda Dossjee signed this 
“ while in the enjovment of his senses in my presence. 

" [361] Sha Moothoora Doss Nathoo, witness. 

This was written and given with the voluntary consent of the 
“ owner (or master). 

“ This was written by Tukker Devalshand Naravanjee at the dictation 
“ of the owner (or master).” 

P. V. Krishnasami Chetti, for petitioners. 

The applicants are declared the heirs to the properties and of all 
outstandings and liabilities, i.e., they are directed to recover outstandings 
and pay debts. In other words they are charged with the duties of an 
executor. See In the matter of Monohur Mookerjee (1), In the goods of 
Radhika Mohan Sett (2), Mun Mohan Ghossal v. Puresh Nath Roy (3) 
and Wilkinson v. Adam{ 4). 


The will propounded was as follows :— 

“ Written by Sha Govindoo Doss Jey Kistna Doss. I the 
undersigned write and give the following with my voluntary consent and 
while in the euioyment of my senses. Balu Chiroonjeev Vittal Doss 
CbirooDjeev Krisan Doss are tbe heirs to my outstandings, debts, my 
house, Takoorjees Seva (or idols), utensils. &c., and my property 
whatever it may be. Chiroonjeev Nunoo Paramanund Doss has no right 
whatever in respect of my property. I have put my signature here 
below with my voluntary consent and while in the enjoyment of my 
senses in the presence of all. This is written at 4 o’clock at night on 
the 12th June of the year 1888. 

(Signed) Govindoo Doss JEY KlSTNA Doss. 


JUDGMENT. 

I do not think that the language used in this will is such that 
Krisan Doss can be said to he constructively appointed executor. My 
attention was called to the decision In the goods of Radhika Mohan 
Sett (2) in which the words of the will being somewhat simdartbe opinion 
wa9 expressed that probate might be granted to the applicant as executor 
according to the tenor of the will. The case there mentioned does not 
bear out the proposition for which it is cited. In that case there was a 
direction that the person named should collect the testator’s estate and 
pay all just debts, in other words, that he should discharge the function 
of executor. That therefore is a totally different case from the present. 
On the other hand, when the testator left all bis property and effects to 
his wife without giving any further directions, the Court heidirc the goods 
of Thomas Henry OUphant (5) in accordance with the practice which had 
actually prevailed, that the wife was entitled to administer with the will 
annexed and not to probate. 


(1) 5 C. 756. 

(3/ 22 W. R. 174. 


(5) 1 Sw. & Tr. 525. 
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T362] APPELLATE CIVIL. Feb. 2S. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. Appel- 


Kanagappa v Plaintiff ) f Appellant v. Sokkalinga and others n __ 
{Defendants, Nos. 1 to 4), Respondents.* [1st October, 1891 and U1VIL< 

23rd February, 1892.] 18 M. 802- 


Civil Procedure Code, Section 559—Parties—Joinder of respondents on appeal— Collusive* 
discharge by one of two creditors — Mortgage. 

lu 1877 tho plaintiff executed a deed of hypothecation to one of two partners 
to secure a loan obtained from them jointly. In 1881 the plaintiff sold inter alia, 
the hypothecated property lo defendants Nos 2 to 4 and it was arranged that the 
secured debt should be pud off by the vendees. They failed to do this, but in 1882 
they executed a mortgage for tho amount due in favour of the other of the two 
partners, and he thereupon gave a written discharge to t he plaintiff, who was found 
to have been Acting in collusion with him to tho disadvantage of his partner, the 
bolder of the hypothecation bond. The latter brought a suit in 1885 upon the 
hypothecation bond and obtained a personal decree against the present plaintiff 
who was ex parte, the amount of the decree being declared to be charged on the land 
in the possession of defendants Nos. 2 to 4. Meanwhile, defendant No. 1, who 
was the assignee of the mortgage of 18R2, had obtained a decree upon it against 
defendant No. 4. This decree not having been executed, he subsequently sued 
upod the mortgage again and obtained a decree against defendants Nos. 2 to 4. 
The plaintiff now sued to have the last mentioned decree set aside and recover 
the balance of the purchase-m<>npy from defendants Nos. 2 to 4. The Court of 
First Instance passed a decree for the amount claimed and declared it to be 
charged on the land. Defendant No. I preferred an appeal in which defendants 
Nos. 2 to 4 were joined by tho Court of First Appeal. The decree of this Court 
dismissed the suit : 

Held, (1) that defendants Nos. 2 to 4 were rightly joined as respondents by 
the Court under Civil Procedure Code, Section 559. 

(2) that plaintiff, having allowed a decree to be passed against him ex 
parte in the suit of the holder of the hvDOthocation bond, and having obtained a 
collusive discharge from the other partner, was not entitled to recover against the 
defendants. 

SECOND appeal against the decree of V. Srinivasaeharlu, Subordinate 
Judge of KumbakoDam, in appeal suit No. 499 of 1889, reversing the 
decree of S. Dorasami Ayyar, District Munsif of Tiruturaipundi in 
original suit No. 34 of 1887. 

In October 1877, the plaintiff borrowed Rs. 500 from a firm of 
traders consisting of Venkatasami Pillai and Ramasami Dik-[363] sbitar 
and hypothecated certain land to the latter to secuie the loan. The 
hypothecation deed was filed as Exhibit D. In June 1881, the plaintiff sold 
the hypothecated land, together with other land to defendants Nos. 2 to 
4 for Rs. 700, of which Rs. 570 was arranged to be paid by them to 
Ramasami Diksbitar in satisfaction of the secured debt. This arrange¬ 
ment was not carried out. In November 1882, Venkatasami Pillai, who 
was the plaintiff’s father-in-law, obtained from defendant No.' 4 a 
mortgage (which was attested by the plaintiff) on the land in question to 
secure Rs. 671-2-0, being the sum payable under the arrangement above 
referred to. This mortgage was filed as Exhibit A. On the same day 
Venkatasami Pillai gave the plaintiff a document which was filed as Exhibit 
B, stating that the hypothecation of 3877 was discharged by the mortgage 
of 1882. At the date of the last mentioned transactions, there had been 
a disagreement between Venkatasami Pillai an d his partner, and the 

• Second Appeal No. 1090 of 1890. 


605 


/ 


1892 

Feb. 23. 

Appel¬ 

late 

Civil. 

15 U. 362 = 
2 M L.J.173. 


15 Mad. 364 Indian decisions, new series [Yol. 

Subordinate Judge held that they weie the result of collusion between the 
plain'iff and his father-in-law. 

The mortgage of 1882 was subsequently assigned by Venkatasami 
Pillti io his brot h r-iu-liw. defend mb No. 1. w n br night a suit upon it 
(original suit No. 53 < f 1H85 on tbe tile of the Subordinate Court of 
Negauatam) and ob ained a uecree agiinst defendant No. 4 who paid the 
money into Court, where however it was ordered to be “ detained,” 
because a claim bv Riimsimi Dikshitar was apprehended. 

Ramasami Dik-hitar th» n brought a suit in the Court of the District 
Munsif ofTiru uraipundi (original suit No. 295 of 1885) on the hypotheca¬ 
tion bond of 1877 against tee present plaintiff, de endants Nos. 2 to 4, and 
another who had purchased some of the land from them. Neither 
Venkatas i mi Pillai nor defendant No. 1 was joined as a party. The 
present plaintdT was cxpirte. The District Mans f passed a decree as 
praye I agiittst die pre-e -t plaintiff personally ami against tin land. 

Defendant No. 1 next brought original suit No. 56 of 1886 in the same 
Court against defendants Nos. 2 to 4 on the mortgage of 1882 and obtained 
a decree. 

The present suit was brought against defendants Nos. 1 to 4 to set 
aside the 1 «st mentioned decree and to recover from defendants Nos. 2 to 4 
R 9 . 1,000, being R'. 671-2-0, the unpaid balance [364] of the purchase 
money due in re p ct of t te transactions of 18SI 2 together with interest. 

Thu District Munsif refused to set aside the decree, hut passsd a decree 
for R«. 671-2 0, the amount secured by Exhibit A and interest at 6 per cent., 
“reooverab'e on the charge of tin immoveable property mentioned in the 
plaint ” Against this decree defendant No. 1 pefmed an appeal, to which 
defendants Nos. 2 to 4 were net parb'es till th iy were made so under Civil 
Procedure Code, Section 559, by toe Subordinate Judge who then passeda 
decree dismissing the suit. The pi a nr,iff preferred this second appeal. 

Pattnbhirarna Ayyar. for appellant. 

Bhashyam Ayyangar , for respondents. 

JUDGMENT. 

WILKINSON, J.—Two questions have been raised for determination 
in this ap, eil. Tne first question is whether tho Subordinate Judge rightly 
exerci-ed the discretion ves'e 1 in him by Section 559 of the Civil Procedure 
Code by adding the defendants N**s. 2 to 4 and making them respondents 
in the appeal presented by the first defendant. The other question is 
whether the Subordinate Judge was right in holding that plaintiff must 
look to Venkatasami alone for relief. With reference to the first question, 
I chink tuat d ifendan r .s N >s. 2 to 4 wererigh ly added as respondents 
for there cm he no doubt that defendants Nos. 2 to 4 were interested 
in the result, of the appeal presented by the first defendant and that 
they were likely to be affected by die resulr. of the suit. The suit was 
institute i to obtain a declaration that the transfer of a certain mortgage 
executed by the fourth defendant to one Venkatasami Pillai and the decree 
obtained thereon bv first defendant against defendants Nos. 2 to 4 in 
original suit No. 56 of 1886 were not binding on the plaintiff, and to 
recover from defendants Nos. 2 to 4 and on the security of the property 
sold to them the sum of Rs. 1,000 The District Munsif, though he 
found that the prayer to set aside the decree in original suit No. 56 of 
1886 was just and proper, give the plain'iff a decree of Rs. 671*2-0 
against defendants Nos. 2 to 4, and directed that, in default of payment 
within six months, the property conveyed to them by plaintiff should be 
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8°ld. This very property had been mortgaged to Venkatasami Pillai; 1892 

ana first defendant, hie assignee, had, in original suit. No. 56 of 1886, Feb. 23. 
Obtained a decree against defendants Nos. 2 to 4 for Rs. 671-2-0, the - 

? Q««i rfc u mOlfceag0d bo ’" R rendoretl f or his claim. It is evident APPEL- 

8o5J that defendants Nos. 2 to 4, although they had not anpe tled against LATE 
the decree, were deeply interested in the questions which had to lie de- CIVIL. 

termined and that the decision would affect their interests very material- -* 

ly. The fact that an appeal by them was timvbarie I does mb affect the 13 M 362=5 
question, because the disoretionary power conferred on the Appellate 2 176. 

Court is not limited by anv provision of the Limitation Act (Manickya 
Moyce v. Boroda Prosod Mookerjee (l) ). 

With reference to the second question also, I think that the decision 
of the Subordinate Judge was right and that, after having been a party to 
Exhibit A, and having acrei ted from Veukafasami the d;scha.go (Exhibit 
B) of his debt to Rama-ami Dikshitar, plaintiff cannot now b) allowed to 
repudiate these transactions and to recover from defendants Nos. 2 to 4 
the amount of the dent due to Rimasarni Dikshitar which they originally 
undertook to pay. It maybe that Rimasarni Dikshitar lias, in execution 
of the decree, obtained, in original suit No. 295 of 1885. recovered from 
plaintiff the sum originally lent to him with interest, hub plaintiff tallowed 
that suit to ba beaid ex parte instead of applying ro have Venkatasami 
Pillai and first defendant a Idcd as parties and pleading discharge and non¬ 
liability. Plaintiff cannot rely on the allegation that Exhibit A was got 
up fraudulently, for he was a party to the fraud, if any, and accepted from 
Venkatasami Pillai. the partner of Ramasami Dikshitar, a full discharge 
of the bond executed by him to Ramasami Dik^hi'ar. Venkatasami Pillai, 
being his father-in-iaw, p'aintiff must have been aware of the value of the 
discharge granted by Venkatasami Pillai, and no reason is assigned why 
he omitted to plead this discharge in defence in original suit No. 295. I 
eoncur with the Subordinate Judge in thinking that plaintiff cannot 
recover against the present defendants and would dismiss the second 
appeal with costs. 

MUTTUSAMI Ayyar, J.—I agree. 


19 M. 366. 

[366] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Ramunni (Defendant No. 4), Appellant v. Brahma Dattan 
(Plaintiff), Respondent .* [24th March and 25th April, 1892.] 

Transfer of Property Act-Act iVof 1882, Sections 58, 67, 92, 9*-Mortgagor 
mortgagee—Second redemption suit — Kanom. 


and 


The jeomi of land in Malabar sued in 18S6 to redeem a kanom of 1849 to 

"A 1 ?* !' » n f d obtained a decree which merelv directed the surrende? 

of the land to the plaintiff, on payment of the kanom amount and the value of 
improvements, wi hie three months of the date of the decree. This decree 
remained unexecuted, the money not being paid. The jenmi now brought 
another suit to redeem the same k<*nom • ° 


Held, that the present suit was not Weed by the former decree 
The nature of a kanom discussed. 


* Second Appeal No. 1236 of 1891. 
(1) 9 0. 365. 
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[Overruled, 25 M. 300 (F.B.) ; Disa , 19 A. 202 (203); R.. 24 A. 44 (50) ; 19 M. 40 
(51) ; 21 M. 18 (24) ; 22 M. 350 (351) =9 M.L J. 108 ; 25 M. 214 (256); 21 A.W. 
N. 194 ; 3 O.C. 380; 43 P.R 1907 = 101 P.W.R. 1907 = 169 P.L.R. 1908; 93 
P.R. 1908 = 164 P L.R. 1908 = 133 P.W.R. 1908.] 

Second appeal against the decree of V. P. deRozario, Subordinate 
Judge of South Malabar an Palghan, in appeal suit No. 901 of 1890, affirming 
the decree of J. F. Pereira, District Munsif of Angadipuram, in original 
suit No. 215 of 1890. 

Suit for redemption. The facts of the case appear sufficiently for the 
purposes of this report from the judgments of the High Court. The Lower 
Courts decree! for the plaintiff. 

Defendant No. 4 preferred this second appeal. 

Sankaran Nayar , for >ippellant. 

Govinda Menon, for respondent. 


JUDGMENTS. 

MUTTUSAMI Ayyar, J. —This was a suit to redeem a kanom dated 
September 1849. Respondent is the present jenmi and appellant is the 
assignee of the kanom right. In original suit No. 493 of 1886, the ' 
former sued the assignor of the latter for redemption of the kanom, and 
obtained a decree which directed surrender of the property under kanom 
on payment of the kanom amount and the value of improvements within 
three months from the date of the decree, i.e., 28th June 1887. Respond¬ 
ent, however, failed to pay into Court the amount he was ordered 
to Day within the appointed time, and his aoplication to execute the 
[367] decree afterwards was held barred. The decree however, contained 
no declarations that on defiult of payment on or before the due date, 
the mortgage he foreclosed or the proDerty be 3old. Iq January 1890 
respondent brought the present suit for redemption and his claim was 
resisted on the ground that it was barred by the former decree. Both the 
Courts below decreed redemption and relie \ on the decisions of the 
High Court iu Sami v. Sotnasundram (l), Periandi v. Angappa (2) and 
Karuthasami v. Jaganatha (3). It is contended for appellant that 
respondent’s right to redeem became extinct when the former decree ceased 
to be enforceable, and reliance is placed on the decision in Gin Savand 
Bal Savant v. Narayan Dhond Savant (4\ Maloji v. Sagaji (5) and Anrudh 
Singh v. Sheo Prasad, (6) 

There is a conflict between the decisions of the Madras High Court 
and those of the Bombay and Allahabad High Courts. The principle 
on which the former rests was explained by the late Chief Justice in 
Karuthasami v. Jaganatha (3) in the following terms :— 

In our judgment, the relation in which the mortgagor and mortgagee 
stood to one another was not terminated by the decree. It was intended 
“ by the decree that it should be terminated on the hapoeningof a certain 
“ event which event has not occurred. The relation then still exists and 
“ the right to redeem is inseparable from the relation so long as it exists. 

“ An unexecuted decree for partition would not alter the relation of the 
“ members of a joint family.” 

The principle on which the Bombay cases proceed was explained by 
Mr. Justice West in Gan Savant Bal Savant v. Narayan Dhond SavantW . 

He observes :—“ Where there is res judicata, the original cause of j 


(2) 7 M. 423. 
(5) 13 B. 567. 


(1) 6 M. 119. 
(4) 7 B. 467. 
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iirtirafti •> f ?• M ? Dly J 09 resfcored b y g Qttin e of the res 

^ . 1Dg h Und f r the Roman and En fiMsh law, a second 
smb might lie in certain cases, though there was a former decree, the 

learned Judge says that, under the Anglo-Indian law it has long been 

recognized that a decree-holder must obtain satisfaction of his decree 

by execution, not by another suit. A new suit cannot be brought either 

rqcal . or, S l ° al cause of action or, save in special cases, on the decree 
L30BJ in which that cause has become merged. The object of the legis¬ 
lature has been to prevent litigation on the same grounds and this 
would obviously be defeated by allowing a decree-holder to abstain from 
putting his decree in force and proceed again on the same cause as 
before.” It must be noted here that the decisions of the Bombay Hi«h 
Court save that in Maloji v. Sagaji (1) were cited in Karuthasami °v. 
Jaganatha (2), and the allusion to an unexecuted decree in a partition suit 
was apparently made in answer to the objection resting on the doctrine 
of res judicata. 

Turning to the practice of the Court of Chancery in England, it was 
observed in the Bishop of Winchester v. Paine (3), decided in 1805, that it 
was established that if a bill filed by a mortgagor for redemption was 
dismissed, the money not being paid at the time, such dismissal operated 
as a foreclosure, and was equivalent to a decree for a foreclosure. In 
Hansard v. Hardy (4) decided, in 1812 it was ruled, however, that the 
dismissal for want of prosecution was not the same as a decree of dismissal 
for non-payment of the mortgage money at the day appointed. Again in 
Faulkner v. Bolton (6) decided in 1835 the Vice-Chancellor held that if the 
plaintiff in a suit for redemption did not pay the principal and interest at 
the time appointed, he should not be allowed to redeem, although before 
the motion to dismiss was made, he had tendered the amount due with 
subsequent interest. Until 44 and 45 Viet., Cap. 41, the practice in 
England was for the decree to direct that on failure of the plaintiff to pay 
the amount on the due date, the suit should be dismissed (Seton on 
Decrees, 5th edition, p. 1040), and such dismissal was held to operate as 
a judgment of foreclosure ; but by Section 25 of 44 and 45 Viet., Cap. 41, 
the Court was empowered to order a sale in a suit for redemption. 

Passing on to the Transfer of Property Act—Act IV of 1882, and 
reading Sections 58 to 93 in the light thrown upon them by the practice of 
the Court of Chancery in Eugland, it seems tome necessary to keep in 
view certain important features of the scheme embodied in the Act. In 
the first place no suit for foreclosure is allowed by that Act in the case of 
a simple mortgage, and no suit is permitted either for foreclosure or sale 
to the holder of an [369] usufructuary mortgage (see Section 67) The 
mortgagor, however, is at liberty to sue for redemption, and in such suit 
the Court is directed to pass a decree which is first, to ascertain the 
amount , payable prior to redemption, next to fix a day for its payment 
within six months, and further direct when the mortgage is simple or 
usufructuary that in default of payment on the due date, the mortgaged 
property shall be sold (Section 93). It is thus observed that according to 
Act IV of 1882 an usufructuary mortgagee is not entitled to sue either for 
foreclosure or for sale, and that a simple mortgagee may sue for sale but not 
for foreclosure, but that the Court is to order a sale in the case of a simple 
or an usufructuary mortgage when the mortgagor sues for redemption. 


K 


) 13 B. 567. 

) 18 Ves. 460, 
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Another point to be borne in mind is that Section 58 which defines the 
several kinds of mortgage, as simple mortgage, usufructuary mortgage, 
mortgage by way of conditional sale and English mortgage, has reference 
to their pure forms, and that a transaction which forms the subject of a 
particular suit may combine in it one or more of such forms. Thus a 
simple mortgage contains a covenant to pay the mortgage-debt at the 
appointed time and provides that in the event of failure to pay according 
to the covenant, the mortgagee shall have a right to cause the 
mortgaged property to be sold. The essence of an usufructuary mortgage, 
however, is defined to consist in the mortgage being accompanied with 
transfer of possession and in a covenant therein to the effect that the 
mortgagee shall retain such possession until payment of the mortgage- 
money, and receive the rents and profits accruing from the property and 
to appropriate them in 'lieu of interest or in payment of the mortgage money, 
or partly in lieu of interest and partly in payment of the mortgage money. 
A kanam which is the transaction before us combines in it the ingredients 
of both a simple and an usufructuary mortgage. According to the 
usage of Malabar, it is a mortgage with possession for twelve years, with 
a right in the kanomdar to appropriate the usufruct in lieu of interest, 
or both of principal and interest, and the jenmi is also bound, under the 
contract, to pay the kanom amount on the expiration of twelve years. It 
is clear from paragraph 34 of the Report of the Law ‘ Commissioners 
of 15th November 1879 that there may be a combination of a simple 
and an usufructuary mortgage or of an usufructuary mortgage and 
of mortgage by conditional sale. In such cases, the intention was that the 
[370] mortgagor and mortgagee should have the rights and liabilities as 
are created by the Act with reference to each of the forms so combined. 
Such being the case, the kanom-holder may, as the holder of a simple- 
mortgage, sue for the sale of the kanom property, but he cannot claim 
foreclosure either as a simple or an usufructuary mortgagee. 

Another feature of the Transfer of Property Act is, that in a suit for 
redemption, as the former suit brought by the respondent was, the decree 
could only have contained a direction under Section 92 that in default of 
payment the property shall be sold. The decree passed under that section 
is only in the nature of a decree nisi and does not of itself extin¬ 
guish the right of redemption until it is made absolute by an order made 
under Section 93 that the property be sold. Between the dates of the order 
for sale and that of the actual sale the position of the plaintiff is that of a 
judgment-debtor whose property has been ordered to be sold in execution, 
and he may pay the money as a judgment-debtor and there by obviate 
the necessity for the sale (see Macpherson on Mortgages, p. 698). Assum¬ 
ing that all the directions contained in Act IV of 1882 are duly complied 
with, the right of redemption exists until an order for sale is made, and 
the mortgagor’s right of property subsists until there is an actual sale. 

The English practice of dismissing the suit when the mortgagor fails to 

pay the mortgage money on the due date so as to make the dismissal 
operate as a judgment for foreclosure, is superseded in the cases of simple 
or usufructuary mortgages by Section 92 which substitutes instead an 
order that the property shall be sold. The result is that in a suit for 
redemption the mortgagee can never insist on an order for foreclosure when 
the mortgage is simple or usufructuary, and that the order for sale on 
which he can insist under Section 93 does not operate to divest t ® 
mortgagor of his ownership in the property until the sale has actually 
taken place. 
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4 Such being the aoheme of the Transfer of Property Act, the Madras 
deoiaions are more consistent with it, while the Bombay decisions intro¬ 
duce m this country a doctrine of constructive foreclosure founded on the 
plea of res judicata. 

Assuming that what Sections 92 and 93 direct have been done, still 
the ownership would vest in the mortgagor until there is a sale, and the 
processual law must be construed so as not to defeat the provisions of the 
substantive law. I am, therefore, of opinion [371] that I must adhere to 
the Madras decisions until the Full Bench overrules them. I would 
dismiss this second appeal with costs. 

% Best, J.—The question is whether the present suit by the mortgagor’s 
assignee for redemption of the mortgaged property is barred as res judicata 
by reason of a decree for redemption of the same property having been 
previously obtained by the present plaintiff’s assignor under the same 
kanom deed, which decree is no longer executable in consequence of a 
period exceeding three years from its date having been allowed to pass 
without any step having been taken to execute it. 

The former decree, it must be observed, contained no direction that 
the mortgage should be foreclosed in default of the mortgagor exercising 
the right of redemption thereby decreed to him. 

It has been held by this Court in Sami v. Somastindram (1), Periandi 
v. Angappa (2) and Karuthasami v. Jaganatha (3), that a decree, such as the 
above, is no bar to a subsequent suit for redemption; aDd both the 
Courts below have held, in accordance with those rulings, that the present 
suit is not barred, and have given the plaintiff a decree. 

Hence this appeal by the defendant who relies on Gan Se.vant Bal 
Savant v. Nar ay an Dhond Savant (±),Maloji v. Sagaji (5)and A nrudh 
Singh v. Sheo Prasad (6) 

These decisions are no doubt in conflict with those of this Court; 
but having considered them, I see no reason to doubt the correctness of 
the decisions of this Court. 


The latest of the above decisions of this Court, Karuthasami v. 
Jaganatha (3), was in 1885, i.e., subsequent to the coming into force of the 
Transfer of Property Act, to which appellant’s vakil referred as a reason 
for reconsidering the rulings of this Court, and in it both Anrudh Singh y. 
Sheo Prasad (6), and Gan Savant Bal Savant v. Narayan Dhond Savant (4) 
were considered. As was then remarked, the relation of mortgagor 
and mortgagee was intended by the former decree to be terminated only 
on the redemption of the property, an event which did not occur. Further, 
under Section 92 of the Transfer of Property Act, there can be no decree 
for foreclosure in the case of a simple or usufructuary mortgage; and a 
kanom is in fact a usufructuary mortgage for a [372] period of twelve 
years, at the end of which it becomes redeemable as a simple mortgage. 
The only decree that could have been made in the former suit was there¬ 
fore that in default of payment within a time to be fixed (no such time 
appears, however, to have been fixed in the former decree) the property be 
sold. It was admittedly never sold and ’consequently the relation of 
mortgagor and mortgagee still subsists. There is no reason why the 
assignee of the former plaintiff should not be allowed now to redeem. 

I agree, therefore, in dismissing this second appeal with costs. 


(1) 6 M. 119. (2) 7 M. 423. 

(4) 7 B. 467. (6) 13 B. 667. 
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APPELLATE CIVIL. 

Before Mr. Justice Mutt us ami Ayijar and Mr. Justice Handley. 

Viraraghava and OTHERS ( Petitioners) v. Parasurama 
{Respondent) J [5th and 8th May, 1891.] 


Civil Procedure Code, Sections 295, 622— Rateable distribution—Vesting order in insol¬ 
vency, 

A debtor against whom several decrees had been passed, filed his petition in 
the Insolvent Court at Madras, and the usual vesting order was made. One of 
the decree-holders bad already attached property of the insolvent and had 
obtained an order for sale in a District Court, and now another decree-holder 
applied to the same Court in execution of his decrees for the attachment of other 
property, and for rateable distribution of the proceeds of the sale to be held in 
execution of the attachment already made. The District Judge held that the 
vesting order was a bar to both of these applications : 

BeUl, (1) that the order rejecting the application for fresh attachments was 
right; 

(2) that the order rejecting the application for rateable distribution was 
wrong, and that the High Court had power to set it aside on revision under Civil 
Procedure Code, Section 622. 

[R., 32 M. 334 = 4 Ind. Cas. 509 (510) = 19 M.L.J. 307=5 M.L.T. 125; 4 Ina. Cas. 52 
(53) = 9 C.L.J. 210; 3 L.B.R. 275 ; 65 P.R, 1905 = 130 P.L-R. 1905,] 


Appeals against the orders of J. D. Irvine, District Judge of Coimba¬ 
tore, made on civil miscellaneous petition No. 29 of 1888, and execution 
petition No. 27 of 1888, and petitions under Civil Procedure Code, Section 
622, praying the High Court to revise his orders made on execution 
petitions Nos. 28 and 30 of 1888. 

The facts of the case appear sufficiently from the following order 
which was made by HANDLEY and WEIR, JJ. 

[373] S. Subramanya Ayyar, for appellants and petitioners. 

The respondent did not appear in person or by counsel. 

ORDER. —These appeals and petitions arise out of the insolvency of 
one Mahomed Marakayar against whom decrees had been passed in several 
suits in the District Court of Coimbatore. 

The decree-holder, Parasurama Ayyar, in one of these suits (original 
suit No. 11 of 1886) obtained an order for sale of certain immoveable 
property of the judgment-debtor. Subsequent to the date of that order, 
but before sale, Mahomed Marakayar filed his petition in insolvency in 
the High Court and a vesting order was made. 

The Official Assignee opposed the sale, but the District Judge over¬ 
ruled his objections and allowed the sale. Before the sale under that 
order took place, Seshu Ayyar, the original appellant and petitioner in the 
present appeals and petitions, made a double application to the District 
Court in each of two suits in which he had obtained decrees against 
Mahomed Marakayar (original suits Nos. 18 and 29 of 18S7.) 

All four applications were filed on the same day. In two of these 
he applied in the two suits for execution by attachment and sale of the 
immoveable property of Mahomed Marakayar and in the other two, ap¬ 
parently as an alternative in case the other two applications were refused, 
he applied in the two suits for a rateable distribution between. himself 

• Civil Miscellaneous Petitions Nos. 708 and 710 of 1890. 
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and Parasurama Ayyar of the proceeds of sale of the immoveable pro¬ 
perty which had been ordered to be sold in Parasurama Ayyar’s suit. 

The District Judge has rejected the applications for execution by 
attachment and sale of immoveable property of Mahomed Marakayar on 
the ground that the vesting order “ bars any further proceedings in execu¬ 
tion when there has been no order for sale,” and he has also rejected the 
two applications for a rateable distribution on the ground that the orders 
on these applications must follow the orders on the applications for 
execution by attachment and sale of the immoveable property of the 
judgment-debtor. 

Appeals Nos. 138 and 139 of 1888 are against the orders rejecting the 
applications for execution by attachment and sale of the immoveable 
property of the judgment-debtor. Petitions Nos. 312 and 313 of 1888 are 
for revision of the orders rejecting the applications for a rateable dis¬ 
tribution of the proceeds of sale in Parasurama Ayyar’s suit. 

[374] As to the orders appealed against, we think the District Judge 
was right in his conclusion, but not precisely upon the grounds upon which 
he puts it. It is not strictly correct to say that the vesting order bars all 
further proceedings in execution. The more correct way of putting it is, we 
think, that the vesting order divests the judgment-debtor of the property, 
and, therefore, there is no property of his which can be attached and 
sold. On this ground the applications for execution by attachment and 
sale of Mahomed Marakayar’s immoveable property might rightly have 
been rejected, and, on this ground, we dismiss the civil miscellaneous 
appeals Nos. 138 and 139 of 1888. 

But we are not satisfied that it follows that the simultaneous 
applications for a rateable distribution of the proceeds of sale of the 
property ordered to be sold in Parasurama Ayyar’s suit must also be 
rejected. These are distinct applications for execution of the decree in 
this way. We are informed that the District Court had already decided 
against the Official Assignee’9 right to oppose that sale and had ordered 
the sale to go on. If this is so, it may be that there is no further question 
in regard to that salo between the Official Assignee and the judgment- 
creditors, and the vesting order and other proceedings in insolvency have 
no effect upon the rights (if any) of the judgment-creditors to a rateable 
distribution of the proceeds of that sale. Before disposing of these revision 
petitions, we shall request the District Judge to furnish us with a copy 
of the order (if any) passed upon the Official Assignee’s objections to the 
sale of the property of Mahomed Marakayar in execution of Parasurama 
Ayyar’s decree, and also to report what further proceedings have been taken 
in reference to that sale. 

After the return called for in the above order had been made the 
case came on again for disposal. 

Bhashyam Ayyangar, for petitioner. 

The Court made the following order. • 

ORDER. —Petitioner Scshu Ayyar haviag applied to the Court which 
realized the assets prior to realization for execution of his decree was 
entitled to a rateable distribution of the assets. 

The orders of the District Judge are set aside, and he is directed to 
give effect to this order by calling on Parasurama Ayyar, plaintiff in 
original suit No. 11 of 1886, who appears to have received the entire 
sale-proceeds, to.refund the amount he has [375] received and on 
this being done the District Judge will proceed to make a rateable 
distribution. 
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Under the circumstances we make no order as to costs of these 
petitions. 

Parasurama Ayvar preferred petitions for the review of this order. 

Weir J., having left the High Court, the petitions came on for 
disposal before Muttusami Ayyar and Handley, JJ. 

Mr. K Brown and Ramachandra Ayyar , for petitioner. 

Bhashyam Ayyancjar , for respondent. 

JUDGMENT. 

These are applications for review of judgment in civil revision 
petitions Nos. 312 and 313 of 1888. The facts are fully set out in the 
order of this Court of 9th May 1890. By that order certain information 
was called for from the District Judge, on receipt of which the final order 
of this Court was passed, setting aside the orders of the District Judge, 
which were the subject of these revision petitions, and directing the 
District Judge to call upon Parasurama Ayyar to refund the amount he 
had received and upon this being done to proceed to a rateable distribution. 
Parasurama Ayyar was named in civil revision petitions Nos. 312 and 
313 of 1888 as a counter-petitioner, but it appears that owing to some 
mistake, notice was not served upon him, aud the final order was conse¬ 
quently made in his absence. On this ground, a review was admitted, 
and the case has now been argued on his behalf. 

The first point raised by his counsel is that as ho was no party to 
the proceedings in the District Court, out of which these petitions arose, 
no order can be made against him on these petitions. As to this, it is 
true that he received no notice of Seshu Ayyar’s application for a rateable 
distribution of the proceeds of sale of the property ordered to be sold, 
because the District Judge dismissed it on the preliminary point that the 
vesting order shut out Seshu Ayyar from any calim to a rateable distribu¬ 
tion, but he must have been fully aware of the proceedings for he was a 
joint applicant with Seshu Ayyar in one of the petitions. But, however 
this may be, the High Court in directing the District Judge to order 
Parasurama Ayyar to refund the amount he had received was merely 
putting matters in the same state as they were when what was held to be 
the erroneous order of the District Judge was passed. After that, strictly 
speaking, notice would have to be [376] given to him to show cause why 
the amount should not be rateably distributed. He has had full notice now 
however and his counsel waives any further notice, and the question 
whether the rateable distribution asked for by the original petitioner Seshu 
Ayyar can now be ordered has been fully argued and may now be decided. 

It is next argued that this is not a case in which 'this Court can 
interfere in revision under Section 622 of the Code of Civil Procedure as 
there was no question of jurisdiction. The order passed on the two 
applications for rateable distribution out of which the present petitions 
arose, was that the order must follow that on the application for execution 
on which it was based. We must look to the latter order, therefore, to 
ascertain what was the decision of the Court. The general order made 
on several applications for execution by attachment and sale of the 
judgment-debtor’s property was :—“ The vesting order has been received. 
It clearly bars any further proceeding in execution when there has baen 
no order for sale. This application must, therefore, b 9 rejected. ” The 
District Judge, therefore, declined to entertain the application, and to 
make the rateable distribution, which he was bound by law to make, 
because he considered he was precluded from doing so by the proceedings 
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in the insolvency and the vesting order. In so declaring, assuming, 1891 
as we shall show afterwards that he was wrong in his view of the effect May 8. 
of the insolvency proceedings, we think he failed to exercise a jurisdiction 
vested in him by law, and that this Court has power to interfere under Appel- 
Secbion 622. In so holding, we consider that we are following the LATE 
principles laid down as to the construction of that section in the case of Civil. 

Manisha JEradi v. Siylai Koya (l). - 

^ 372 

Then ibis contended forParasurama Ayyar that the Judge was right, 
and he was precluded by the proceeding in insolvency and the vesting ’ 

•order from proceeding to a rateable distribution of the proceeds of sale of 
property attached and sold in execution of a decree against the insolvent 
judgment-debtor. The fallacy, as it appears to u?, of this contention, and 
of the District Judge’s view, is that it assumes that because the Official 
Assignee may come in and apply for stay of proceedings in execution, the 
insolvency and the vesting order have of themselves the effect [377] of stay¬ 
ing such proceedings. In the present case, the Official Assignee did, subse¬ 
quently to the order now in question, apply to the District Court to stay 
the sale of the property, to which these orders refer, and his application was 
refused, and he did not appeal against that order as appears in the present 
case, though served with notice. There was, therefore, as pointed out in 
this Court's order of 9th May 1890, no further question between the Official 
Assignee and the judgment-creditors as to this property and the pendency 
of proceedings in insolvency could be no reason for the District Court’s 
refusing to make the rateable distribution ordered by law and allowing one 
•creditor to walk off with the whole proceeds of sale of the attached 
property. 

Lastly, it is argued on the authority of Tiruchittambala Chcttiw. 
Seshayyangar (2), that there could be no rateable distribution in the 
present case, because there was no application for execution on the fiie of 
the Court pending and undisposed of. 

The facts are that Seshu Ayyar presented apparently on the same 
day two applications for execution in the prescribed tabular form. In one 
the entry in the last column headed “ mode in which the assistance of the, 

Court is required ” asked for attachment of immoveable property of the 
judgment-debtor ; in the other it asked that the applicant might share in 
the rateable distribution of the proceeds of sale of the property attached by 
Parasurama Ayyar when it should be sold. 

By the order of this Court of 5tb May 1890, it is ruled that the 
-application for attachment of the immoveable property was rightly dismissed 
•by the District Judge, not on the ground on which he put it that the 
proceedings in insolvency were a bar to execution, but because the vesting 
•order vested the property of the insolvent judgment-debtor in the Official 
Assignee, and there was therefore no property of the judgment-debtor to 
he attached. But this ruling did not affect the application for a rateable 
distribution which was also an application for execution to which the 
judgment-debtor was a party, as well as an application for rateable distribu¬ 
tion, and, therefore, as this Court holds that the latter application was 
wrongly dismissed by the District Judge, it must be treated as pending 
within the meaning of Tiruchittambala Chetti v. Seshayyangar (2), for 
-the purpose of supporting Seshu [378] Ayyar’s right to share in a 
rateable distribution of the proceeds of sale of the property attached and 
(Sold in execution of Parasurama Ayyar’s decree. 

(1) 11 M. 220. (2) 4 M. 883. 
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Wo see no reason to doubt the correctness of the orders of this Court 
of oth May 1890 and 12th August 1890, and we pass a fresh order 
accordingly in terms of the latter order. 

Petitioner must pay the costs of counter-petitioners of theso 
applications. 


15 M. 372. 


15 M. 378. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Thama ( Plaintiff ), Appellant v. Kondan AND OTHERS 
(Defendant No. 6 and Defendants Nos. 1—5 and 7—26), 

Respondents.* [9th March, 1892 ] 

Evidence Act Act I of 1372, Section 35 —Recital in |& judgment— Admission of jenvii's 


In a suit by a melkanomdar to^redeem a kanom, the kanom document was prov¬ 
ed to have been lost ; it appeared that a previous suit had been brought by the 
jenmi to redeem the same kanom, and the judgment in that suit, in which it was 
stated that the defendants admitted their position as kanomdars, was tendered in 
evidence to prove the jenmi’s title : 

Held, that the judgment was admissible in evidence. 

[R., 18 M. 73 (78); 36 M. 46 (51) = 12Ind Cas. 317 = 21 M.L.J.870 = 10 M.L T, 232 = 
(1911) 2 M.W.N. 265 ] 


« 


Second appeal against the decree of A. Thompson, Acting District 
Judge of South Malabar, in appeal suit No. 263 of 1890, reversing the- 
decree of A. Annasami Ayyar, District Munsif of Ernad, in original suit 
No. 400 of 1889. 

Suit by the holder of a melkanom from the predecessor in title of 
defendant No. 1 to redeem lands demised on kanom by the predecessor of 
defendant No. 1 to the tarwad of defendants Nos. i—25. The kanom 
document had been lost. The plaintiff, for the purpose of proving his 
jenmi's title, tendered the judgment in a previous suit, brought by the 
jenmi to redeem the same kanom, of which the District Munsif said :— 

[379] “ Exhibit C, the judgment in original suit No. 304 of 1860, 
" contains a clear admission that defendants Nos. 2, 6, 9 and 21, tarwad 
(i karnavers, came in possession of the lands as kanomdars in 1014 
it (1839); they purchased the prior kanomdar’s kanom in 1014 (1839). 
u Their karnavan, one Raman Kutti Nair, even pleaded that his karnavan 
it attorned to first defendant’s predecessor in stanom and obtained a 
renewal in 1029 (1854), and paid the porapad (rent) due up to 1032 
ti (1856*57), as defence to that suit. The Munsif gave a decree to first 
tl defendant’s predecessor in stanom (the plaintiff in that suit) on the 
strength of the defendants Nos. 2, 6, 9 and 21 karnaver’s admission.” 

The District Munsif held that the plaintiff’s title was proved and 
passed a decree in his favour. Defendant No. 6 preferred an appeal to 
the District Judge, who held that the recital of the admissions in tho 
above-mentioned judgment wa9 not legal evidence of them, and reversed 
the decree. . . j 

The plaintiff preferred this second appeal. 


i 


• Second Appeal No. 247 of 1891. 
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Sankara Menon, for appellant;. 

Ryru Nambiar, for respondents. 

JUDGMENT. 

We think that the recital of the admission in the judgment C was a 
relevant fact as evidence of the jenmi’s title under Section 35 of the 
Evidence Act (see Lekraj Kuar v. Mahpal Singh (1), Parbutty Dassi t 
Purno Chunder Singh (2), Byathamma v. AvullaiS). 

The Judge was therefore wrong in excluding the evidence from 
consideration. It is for him to consider the binding effect of the admission 
and also the question raised in the second ground of appeal. 

We must reverse the decree and remand the appeal to the Lower 
Appellate Court for disposal. Costs will follow the result. 


13 M. 380 = 2 M L.J. 42. 

[380] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

RAMASAMI (Plaint ?#), Appellant v. MUTTUSAMI AND ANOTHER 

(Defendants), Respondents* 

[24th September, 1891.] 

Limitation Act—Act XVof 1877, Section 19, Schedule II, Articles 57, 115- Date when 
money becomes due—Acknowledgment in holograph will unsigned. 

Id a suit against the legal representative of a deceased debtor to recover the 
amount of the debt, it appeared that the debt was contracted more than three 
years, but was payable less tbau three years before suit. - In bar of limitation 
the plaintiff relied upon an admission of tbe debt in a draft will, written by the 
testator, in tbe first line of which his name appeared : 

Held, per Weir, J., that the admission in the will did not constitute an 
acknowledgment under Limitation Act, Section 19 ; 

per Muttusami Ayyar and Parker, JJ., that tbe period of limitation should 
be computed from the date when the debt was due and the suit was not 
barred. 

Petition under Provincial Small Cause Courts Act, 1887, Section 25, 
praying the High Court to revise the proceedings of C. W. W. Martin, 
District Judge of Salem, in small cause suit No. 19 of 1888. 

The facts of the case are stated above sufficiently for the purposes of 
this report. 

The District Judge passed a decree for plaintiff quoting the following 
cases: Andarji Kalyanji v. Dulabh Jeevan (4), Daia Chand v. Sarfraz (5) 
and Mohesh Lai v. Busunt Kumaree (6). 

The defendants preferred this petition. 

Ramasami Mudaliar, for petitioners. 

Parthasaradhi Ayyangar, for respondent. 

Weir, J. —The decision cannot, I think, be supported. The will, 
although in the testator's handwriting, is not signed; aod Section 19 of 
the Limitation Aot requires the acknowledgment to be made in writing, 
signed by tbe party against whom the right is claimed. The decisions of 
the Allahabad and Calcutta Courts relied on by the District Judge are 

• Letters Patent, Appeal No. 26 of 1890. 

(1) 6 0. 744. (2) 9 C. 586. (3) See 15 M. 19. 

(4) 5 B. 88. , (5) 1 A. 117. (6) 6 C. 340. 
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clearly distinguishable in their circumstances from the present case, and the 
counter-petitioner’s [381] pleader admits that they do not apply. He 
relies, however, on the case of Andarji Ealyanji v. Dulabh Jeevan (1) 
referred to by the District Judge. That case proceeded on the special 
ground that among the community, whose writing was in question, it was 
the practice not to sign the account, but to head it in a peculiar way, 
showing that it was written in the writer’s own hand. No such practice 
is alleged, nor can be alleged in regard to tbe class of documents in question 
in the present proceeding, viz., a will. 

I must hold, therefore, that the District Judge erred in law in holding 
that there was an acknowledgment of the debt; and reversing the District 
Judge's decree, I direct that the suit be dismissed, but I shall not allow 
costs. 

The plaintiff preferred an appeal under Letters Patent, Section 15, 
against this judgment. 

The appeal came on for disposal before MUTTUSAMI AyYAR and 

Parker, JJ. 

Mr. R. F. Grant and Panchapagesa Sastri, for appellant. 

Romasami Mudaliar, for respondents. 

JUDGMENT. 

The District Judge found tbe plaintiff's case was established, the 
averment in the plaint being that the loan was made on 30th September 
1885 and was repayable in one month from that date. The plaint was 
presented on 24th October 1888. There was also evidence to support the 
finding of the Judge. 

Even, therefore, if tbe admission contained in the will does not 
amount to an acknowledgment, tbe suit is not barred. We agree with the 
decision of the Calcutta High Court in Rameshwar Mandal v. Ram Chond 
Roy (2) that such a suit will fall under Article 115 of tbe Limitation Ac 
and not under Article 57. , 

The decree of the learned Judge must, therefore, be reversed an 
that of the District Judge restored, but as this point was not taken before 
we shall make no order as to costs in this Court. The plaintiff is entitle 
to other costs. 


15 M. 382. 

[382] APPELLATE CIVIL. 

Before Mr. Justice Subramanya Ayyar and Mr. Justice Best. 

Krishnan [Plaintiff), Appellant v. Perachan 
[Defendant), Respondent .* [15th February, 1892.] 

Limitation Act—Act XV of 1877, Schedule II, Articles 62, 120 —Money received for 
plaintiff's use—Suit for which no period prescribed—Transfer of Property - 
Act IV of 1882, Sections 2, 135. 

A obtained a money decree against B and attached certain land in 
C intervened in execution successfully. A then brought a suit to establish 
the land was liable to be sold in execution, and obtained a decree. ^ ean ^*j, e 
the land was taken up by Government under the Land Acquisition ^ ct ’ an * g 
compensation money was paid to C. A attached this sum as a debt due 


* Second Appeal No. 775 of 1891. 

(1) 5 B. 88. (2) 10 C. 1033. 
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and aold it in exeoution, and it was purchased by the plaintiff. The plaintiff 
now sued 0 to recover the amount of the debt: 

Held, that the suit wag governed by Limitation Act, Schedule II, Artiole 120, 
and not by Article 62, and that the plaintiff was entitled to recover without 
regard to the terms of Transfer of Property Aot, Section 135. 

£R., 30 M. 459 (4601 = 17 M.L J. 452 ; 21 M.L J. 705 (706) = 9 M.L.T. 465 = (1911) 
M W.N. 220.] 

Second appeal against the decree of A. Thompson, Acting District 
Judge of South Malabar, in appeal suit No. 570 of 1890, confirming the 
deoree of T. V. Anantan Nayar. Principal District Munsif of Calicut, in 
original suit No. 708 of 1889. 

The plaintiff’s case wa3 that one Ayyan Chetti obtained a money 
decree against Kelu in original suit No. 512 of 1885, and attached the 
Maligakandi paramba in satisfaction thereof ; the present defendant 
Cherukutti Perachan then put in a claim petition and his claim was 
allowed on 16th February 1886. Ayyan Chetti brought a suit No. 89 of 
1887 to declare the liability of the Maligakandi paramba to sale in 
execution of his decree and obtained a decree as prayed. Meanwhile 
Government took up the Maligakandi paramba under the Land Acquisition 
Aot and paid compensation for it to the defendant Perachan. Ayyan 
Chetti then attached this sum as a debt due by Perachan to his (Ayyan 
Chetti’s) debtor, Kelu. This debt was sold on 13th April 1889 in Court 
auction for Rs. 65 and bought by plaintiff who filed this suit on 9th 
October 1889 to recover the amount of the debt. 

[383] The District Munsif dismissed the suit and his decree was 
affirmed on appeal in the District Court. The District Judge observed that 
it was the plaintiff’s case that the defendant received the money on behalf 
of Kelu, the original judgment-debtor, and ruled that the case was governed 
by Limitation Act, Schedule II, Article 62, and that, since the decree in 
original suit No. 89 of 1887 did not constitute a fresh starting point for 
limitation, see Hanuman Kamut v. Hanuman Mandur (1), the suit was 
•barred by limitation. 

The plaintiff preferred this second appeal. 

Sundara Ayyar, for appellant, 

Sankara Menon, for respondent. 

JUDGMENT. 

We do not think that the money can be considered as having been 
•received by the defendant for the plaintiff’s use, so as to make Article 62 
applicable; nor is the case one coming within any other special article of 
Schedule II of the Limitation Aot. It is, therefore, one for which no 
period of limitation is provided elsewhere, and consequently falls within 
.Article 120, which gives a period of six years from the date when the right to 
sue accrued Nund LallBose v. Meer Aboo Mahomed (2) and Gurudas Pyne v. 
Mam Narain Sahu ( 3). This suit having been brought within six years from 
date of receipt of the money by defendant is therefore not time-barred. 

The Lower Appellate Court has found to be valid the sale at which 
.plaintiff acquired a right to the money in question. In this finding we 
concur. As, by Section 2 of the Transfer of Property Act, Clause ( d ), 
transfers in execution of decrees and unaffected by the provisions of 
Section 135 of the same Act, we give plaintiff a decree for Rs. 579-6-1 with 
interest at 6 per oent. per annum from date of suit to date of payment. 
lEach party to pay proportionate costs throughout. 
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[384] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best . 

LAKSHMINARASIMHAM ( Defendant), Appellant v. SOMASUNDARAM 
(Plaintiff ), Respondent * [16th February, 1892.] 

““V Civil Procedure Code, Sections 514, 52L —Enlargement of time for award. 

2 M.L.J, 45. 

A suit was referred to an arbitrator, who did not make his award, within the 
period limited for that purpose. After that period had expired, an application was 
made for its extension, both parties consenting : the application was granted and 
the award was made within the time so extended, and a decree was passed in its 
terms : 

Held, that the order extending the time was not illegal, and the party 
dissatisfied with the decree was not entitled to have the award and the decree 
made upon it set aside. 

[F., 2 N.L.R. 81 (85); R., U.B.R. (1897—1901) 24 (26).] 

Petition under Civil Procedure Code, Section 622, praying the 
High Court to revise the proceedings of G. T. Mackenzie, District Judge of 
Kistna, in original suit No. 3 of 1886, in which he had passed a decree 
in accordance with the terms of an award. The period fixed for the 
award had expired, but had subsequently been extended with the consent 
of both parties, and the award was made within the extended period. 

The District Judge said :—“ The award bears a date which has been 
(> altered from 5th to 6th March. If the award was made on 5th March, 
ti it is invalid under the decision in Simson v. Venhataqopalam (1). The 
<( High Court held in Kula Naqabushanam v. Kula Seshaehalam (2) that 
when five arbitrators signed a rough draft, that was a final award 
although a fair copy was made afterwards. In the present case the 
arbitrator’s petition of 6th March shows that the award was then 
unfinished, and I have no evidence that the award had been completed 
‘ before that date. 

The application for extension was made after the time had expired, 
and the question is whether that vitiates the award. If the application 
had been made within the time, the award would be valid, Suppu- v. 

' Govindacharyar (3). I can see nothing [385] in Section 514 that forbids 
* an application to be made after the time had expired. 

“ Moreover, both parties consented to the application. They 
“ did not then know how the award would be. Plaintiff, finding the 
“ award against him, now objects to the extension for which be himself 
“ applied.” 

The plaintiff preferred this petition. 

Rama Rau, for petitioner. 

Bhashyam Ayyanqar, for respondent. 

SHEPHARD, J. — I think there is no doubt that the power to extend 
the time within which an award is directed to be made can only be 
exercised before the time limited has expired. The language of Section 
514 giving power to “enlarge the period” shows that this is the case, and 
I am further confirmed in this view by the decision in Simson v. Venkata - 
qopalam (1). Consent cannot alter the matter, for the reference derives 
its force from the order of the Court and not the will of the parties. I 

* Letters Patent, Appeal No. 21 of 1891. 

(1) 9 M. 475. (2) 1 M.H.C.R. 178. (3) 11 M. 85. 
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think the District Judge was wrong, and that the decree must be set aside 
with oosts. The District Judge will proceed to try the case. 

The defendants preferred an appeal under Letters Patent, Section 15, 
against the above judgment of Shephard, J. 

The appeal came on for disposal before Muttusami Ayyab and 
Best, JJ. 

Bhashyam Ayyangar, for appellant. 

Rani'ichandra Bau Sahcb and Vcnkxtarama Sarmx, for respondent. 

JUDGMENT. 
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There is nothing in the wording of Section 514 to limit the period 
within which the time may be extended by the Court to the period 
mentioned in the previous order, nor would it be reasonable to so 
limit it. In the case reported as Simson v. Venkatagopaiam (l) no order 
extending the time had been obtained before the award was given. The 
award in that case was, therefore, properly held to be invalid under the 
express terms of Section 521. All that was decided in Suppu, v. Govinda - 
chary or (2) was that, as the application for extension of the period had been 
made within the time originally fixed, the mere fact of the order having been 
passed after such time did not invalidate the award. It was not then 
neoessary to consider the point now raised. But so far as [386] that 
decision goes, it supports the contention of the present appellant that 
the real testis whether the time was in fact extended so as to validate the 
award which the arbitrators would otherwise have had no jurisdiction to 
make at the time when they made it. The award in the present case was 
made after the time had been enlarged and within the time so enlarged. 

The dictum in Baja, Har Narain Singh v. Chaudhrain Bhagiuant Kuar{ 3) 
that the Court had the fullest power to enlarge the time under the Section 
(5X4), so long as the award was not completed, supports the appellant’s 
contention. The construction put by the Privy Council on Section 549 
in Budri Narain v. Mussnmmat Sheo Kocr (4) also favours the same view. 
As there stated the intention must be held to be to confer on the Court a 
power to enlarge the time “ according to any necessity which may arise, 
when it is just and proper that the Court should do so.” 

For the above reasons we allow the appeal, and, setting aside the 
order appealed against, dismiss the civil revision petition No. 32 of 1890 
with costs in this appeal and in the revision petition and restore the decree 
of the District Judge. 


15 M. 386 (F.B.). 

'APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , Mr. Justice 
Muttusami Ayyar and Mr. Justice Shephard . 


Reference under Stamp Act, Section 46.* 

[13th October, 1891.] 

Stamp Act—Act 1 of 1879. Section 3, Clause 16, Section 7, Schedule I, Article 50 (e) _ 

Power.of attorney—Trust. 

Ten mirasidara of a village executed aa instrument authorizing the person 
therein mentioned to recover for them from their former agent the perquisites 

• Referred Case No. 21 of 1891. 

(2) 11 M. 85, (3) 18 I.A. 55. 


(1) 9 M. 475. 
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and other communal income appertaining to their mirasi rights, to cultivate 
their maniems. to distribute to them proportionately to their shares the profits 
of certain common land, Ao. : 

Held, that the instrument was a power-of-attorney and should bear a stamp 
of Rs. 5. . • i 

REFERENCE by the Board of Revenue under Stamp Act, 1879, 
Section 46. 

[387] The instrument in question bore Rs. 5 stamp. Its terms were 
as follows :— 

“ General power-of-attorney executed this 2nd day of July 1890, in 
favour of O. P, Rangasami Iyengar, Brahmin, Vishnavite, occupation— 
servant, aged 25, residing in Orathi village, No. 118, attached to the 
‘ sub-district of Madurantakam, in the district of Chingleput, jointly by 
ten pangu mirasidars of the same village, viz.: 

[here follow names.] 

“ As Appan Vijayaragavachari, Brahmin, Vishnavite, mirasidar and 
servant, aged 45, and a resident of the above-mentioned village, who 
was appointed an agent to collect and distribute among us all swatan- 
’ trams, and profits of samudayam belonging to pangu mirasi of the village, 
has not, for the last three years, given us each his share of the profits 
and swatantrams, as he has not properly accounted to us for these 
incomes or shown accounts, and, as a notice has now appeared in 
the District Gazette prohibiting village officers from collecting swatan 
Arams and profits on behalf of pangu mirasidars of the village, we 
have appointed you our general agent for recovering, from the said Appan 
Vijayaragavachari, by instituting against him suits in civil and revenue 
Courts all pangu, incomes, and samudayam profits, as well as all 
incomes of nunja, punja, maniems enjoyed in common, except nunja 
maniems enjoyed according to shares; for signing on behalf of us 
vakalats, plaints, statements, Ac., and conducting affairs in our behalf 
in connection with the institution of suits and proceedings in civil, 
‘criminal, revenue, Ac., Courts re all other rights, incomes, honors, Ac., 
belonging to mirasi; for signing public records and receiving incomes, 
Ac., due to us; for collecting swatantram, Ac., due to mirasidars for 
payment to Government at the rate of 2 annas in the rupee from the 
mirasidars and payakaris of the village ; for putting in objection-petitions 
and taking proper measures in connection with durkhasts, which may 
"be presented by pangu mirasidars and payakaris for land required 
" for the common benefit of several mirasidars and payakaris ; for acting 
“ as agent to the devastanums, and protecting from being misappropriated 
“ by others the nunja, punja, maniem, house-site and other property 
belonging to them, as also the nunja, punja, maniem, house-site 
and other property of the Parasuram Easwara temple which have [388] 
been resumed, there being no worship ; for continuing withoutinterruption 
“ the worship carried on in the temples from time immemorial with the 
“incomes of the devastanams ; for letting out underlease, Ac., the different 
samudayam trees, aud collecting and distributing the produce to us 
according to shares ; for getting the samudayam nunja, punja, maniems 
“ cultivated or letting them out and collecting and distributing the tirva; for 
“ distributing to us each his share of the profits of fishery, vilal, korai, 

“ grass, vattam, Ac., produce, which we have been enjoying from time 
immemorial; for protecting our rights to turns of dung, cattleherd, oil-milk 
weaving, katta %>ai right to water in times of scarcity, irrigation turns; 
you are requested to co-operate with us and act up to the opinion of the 
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M majority of the shareholders. If you fail to distribute to us each year 
|t swatantram, profits of produce, &c., which may be collected by you as stated 
M above, this general power-of-attorney will be cancelled, and the dues, 
"together with costs, recovered by proceeding against your person and 
ti property. Otherwise it will not be cancelled. You are required to advance 
“ out of your pocket all sums required for conducting the suits, <fcc., referred 
to above, and, after rendering to us proper accounts, recover them from 
“ the profits and distribute the remainder among us. 

“ This general power-of-attorney was executed in these terms at our 
4 own free will and consent.” 

The question referred for the opinion of the High Court was whether 
the stamp was sufficient. It had been impounded by a Sub-Registrar as 
being chargeable as an instrument of trust. The Sub-Collector of 
Cbingleput reported on the instrument as follows :— 

The document, which was impounded by the Sub-Registrar of 
“ Madurantakam. is a power-of-attorney executed by ten mirasidars of the 
“ village of Orathi in favour of the petitioner, and authorizes him to recover 
4 for them the swatantrams and other communal income appertaining to 
“ their mirasi rights, to cultivate or lease out their nunja and punja 
“ maniems, as also the rents of fisheries, &c., and to divide the income 
“ between them in proportion to their shares. The words uirarr 

“ &tririo' (according to our shares) which occur in several places in the docu- 
“ ment, clearly show that each of the executants has a distinct and separate 
“ interest. Ten separate powers-of-attorney should, [389] therefore, have 
*' been executed, each bearing a stamp of Rs. 5 {vide Board’s Proceedings, 
“ dated 6th November 1877, No. 4930 ; and Board’s Proceedings, dated 
“ 29th July 1885, No. 2222; and Article 50 (c) of Schedule I of Act I of 
“ 1879). The document is therefore chargeable under Section 7 of the Act 
“ with the aggregate amount of the duties with which separate 
“ instruments are chargeable.” 

V. C. Desikachariar, for Rangasami Ayyangar. 

The Government Pleader (Mr. Powell) for the Board of Revenue. 


I89f 
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JUDGMENT. 

We are of opinion that the document is a power-of-attorney and 
must be stamped with a five rupees stamp. 


15 M. 389. 

APPELLATE CIVIL. 

Before Mr. Justice Wilkinson and Mr. Justice Subramanya Ayyar. 

SUBBARAYUDU {Defendant No. 1), Appellant v. Kotayya and 
OTHERS ( Plaintiffs and Defendants Nos. 2 and 3), Respondents .* 
[28bh and 29th January, and 4th and 12th February, 1892.J 

Civil Procedure Code , Sections. 292, 311— Suit to set aside Court sale—Duty of vakil 
purchasing at Court sale — Fraud — Parties—Assignment of religious trusteeship, 

A hereditary dharmakarta of a temple, who had assigned bis office to a Zamindar 
and consented to a decree being passed on the footing of such assignment, is 
competent nevertheless to bring a suit to set aside a Court sale of temple landa, 
treating such assignment as a nullity. * 

A mortgagee having obtained a deoree on her mortgage brought the mortgage 
property to sale; and her vakil bid through an agent at the Court sale and 

• Appeal No. 100 of 1891, 
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became the purchaser. It appeared that the vakil had uot informed his client 
that he intended to bid nor obtained the sanction of the Court, but he had been 
instructed by his client and had obtained the permission of the Court to bid on 
her account, and he was found to have acted in an underhand manner towards 
her. In a suit to set aside the sale, brought by the mortgagor, who had sought 
unsuccessfully to obtain the same relief by means of a petition under Section 
311 in which fraud was not alleged against the purchaser ; 

Held (on its appearing that the vakil had not discharged the burden which 
lay on him of proving that the transaction was free from suspicion), that the sale 
should be set aside. 


[R., 23 A. 478 (480); D , 16 Ind. Cas. 225 (232) = 23 M.L.J, 134 = 12 M.L.T, 269.] 

[390] Appeal against the decree of G. T. Mackenzie, District Judge 
of Kistna, in original suit No. 23 of 1890. 

Suit to set aside a Court sale of certain land attached in execution 
of a decree on the ground of fraud of the purchaser. The District Judge 
passed a decree as prayed and the defendant preferred this second appeal. 

The faces of the case appear sufficiently for the purposes of the 
report from the judgment of the High Court. 

Mr. Michell and Mr. Ramasami Rajzi, for appellant. 

Pattabhirama Ayyar, for respondents Nos. 1 and 2. 


JUDGMENT. 

This is an appeal from the decree of the District Judge of KistDa in 
original suit No. 23 of 1890. The appellant is the first defendant, a First- 
Grade Pleader, who became the purchaser in Court auction of the village 
ol Davarapalli. The plaintiff, as trustee of the temple of Sriranganayaka- 
swami, sues to set aside the sal9 alleging fraud on the part of the first 
defendant. The District Judge found that first defendant’s purchase was 
tainted with fraud, and set aside the sale. 

The first question is whether the first plaintiff is the dharmakarta of 
the temple, and as such entitled to maintain the suit. The village of 
Devarapalli originally formed part of the zamindari of Vallur, but in July 
1847 it was assigned by the then Zamindar in favour of first plaintiff’s 
grandfather Koppula Seetaya Naidu, as an endowment of the temple 
of Sriranganayakaswami, which had been erected by Seetaya 
Naidu. ^ The village was sub-divided from the zamindari, and a peisheush 
of Rs. 541 fixed for it by the Collector and the village was handed over 
to Seetaya Naidu on his agreeing to pay the peisheush. Ha was succeeded 
by his son Pattabhiramaswami Naidu on who 3 e death the village was 
registered in the name of his widow Subbamma, and his nephew Koppula 
Kotaya, the first plaintiff. In 1881, the Zamindar of Vallur instituted a 
suit (original suit No. 52 of 1881) against Subbamma and Koppula 
Kotaya to establish his right as dharmakarta. In June 1881, there was 
a razinamah decree in favour of the Zamindar, the defendants relinquish¬ 
ing their rights to the dharmakartashio of the temple and to thevillago ol 
Devarapalli. It was argued in the Lower Court that the transfer was 
invalid, but the District Judge without actually deciding that the transfer 
was invalid, found on the evidence that the transfer was a mere paper 
transaction nominally executed to salve the pride of [391] the Zamindar, 
that the actual management of the temple and its endowment, 
the village of Devarapalli, never passed out of the hands of the 
Koppula family, and he therefore held that the objection taken to 
plaintiff’s right to maintain the suit could not be supported. Here it is 
argued that as the dharmakarta is the only person who can maintain a 
suit for the recovery of temple lands, and as by the decree in original suit 
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No. 52 of 1881, third defendant, the Zaraindar of Vallur, was declared to 
be the darmakarta, the plaintiffs cannot sue to set aside the sale and recover 
the temple lands until they have set aside the razinamah decree. We 
have been referred to certain documents, road-oess accounts, dowles 
and jamabundy accounts, as showing that the transfer was not nominal 
but real, and that the management has since the transfer been with 
the Zamindar. A great many of these documents have not been proved, 
and should not have been placed upon the record, and the others do 
not establish the Zamindar’s management. The plaintiff’s oral evidence 
goes to show that the Koppula family has always performed the duties of 
darmakarta. The first plaintiff was sued as dharmakarta in the suit in 
which the sale now in question took place, and was recognised as pro¬ 
prietor of the village of Devarapalli by the Collector in 1890. The plaintiffs 
being members of the family in which the trusteeship of the temple is 
hereditary and in virtue of their position trustees, the first plaintiff was 
incompetent to delegate his office or bis duties and the transfer of 1881 
was therefore invalid. The Privy Council have held (Rajah Vurmah Valia 
v. Ravi Vurma Kunhi Kutty (l) that a person holding a religious trust is 
incapable of transferring it and the ruling has bean followed in many cases 
of this nature. The transfer baing invalid the Zamindar acquired no title 
by the razinamah decree of 1881, and the plaintiffs are entitled to treat it 
as a nullity and to sue as dharmakartas. 

It is then argued that the fraud with which plaintiffs charge first 
defendant ought to have been set forth in the petition whieh first plaintiff put 
in under Section 311 of the Code, that having had his opportunity of setting 
aside the sale on the ground of fraud, and failed to take advantage of it. 
the Court is now precluded from dealing with it. In support of this argu¬ 
ment reliance is placed on the case of Siva Pershad Maity v. Nundo LallKar 
[ 392 ] Mahapatra (2). That case, however, is not in point, for there the 
question was whether a suit will lie on the ground of fraud notwithstand¬ 
ing the provisions of Section 244. That section has no application to the 
present case, as the first defendant was neither a party nor the representa¬ 
tive of a party to the suit. The legal objection to the charge of fraud 
cannot therefore be sustained. 

The next question is whether the fraud of the first defendant has 
been made out and whether under the circumstances of the case the sale 
should be set aside. We concede that fraud and dishonesty are not to be 
assumed upon conjecture, however probable the conjecture may appear, 
bub that fraud must be affirmatively made out. The facts are as 
follows:— 

In original suit No. 972 of 1884 the present second defendant 
obtained a decree against the Zemindar of Vallur (third defendant), the first 
plaintiff, the father of the second plaintiff, and four other members of the 
Koppula family, on a mortgage executed by first plaintiff as dharmakarta. 
The deoree rendered the property liable. The village was attached and 
advertised for sale for lith March 1889. The first defendant who for 
the last 20 years has appeared as pleader for the family of second defend¬ 
ant represented her in the suit, appeal and execution proceedings. He 
applied for and obtained (on the 11th March 1889) leave to bid for and 
purchase the mortgaged property on behalf of the judgment-creditor. On 
the day of sale the third defendant’s pleader applied for an adjournment 

(1) 1M. 335. (2) 18 C: 139, *' 
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for one week in order that he raigat discharge the decree debt. Without 
giving notice to the other side the Munsif ordered the sale to be staved 
oi eight days, and granted third defendant a certificate under Section 305 
bater on in the cav the fiist defendant applied fora reconsideration of 
the ex parie order, but consented to an adjournment for seven days. 
His petition was rejected. Nothing further was done until June when 
a fresh proclamation of sale was issued and the 29th Julv fixed for the 
sa.e. That the second defendant was not kept informed of what was 
going on is apparent from two letters which first defendant received on 
his return from Madras about the 27th July. One was from second 
defendant s son-in-law asking the date of sale, and whether third defendant 
had paid the money and urging the vakil to see that someone bid on 
behalf of the second deiendant [393] so that she might receive the full 

“ « l 16 , 1 ' decree \ The oth0r was from second defendant herself, 
dated Joth July, inqu.rmg whether the sale had taken place, stating that 
the money was urgently needed, and telling him to obtain permission 
to bid for her. On the day of sale third defendant’s pleader applied 
or an adjournment on the ground that terms of compromise were 
under consideration, and that the people in the town did not know of 
the auction. It is evident and, considering the denial of the first 
defendant as to the receipt of a letter on this day from second defendant, 
significant, that first defendant also applied for an adjournment, for the 
order of the Court runs thus * At the request of both parties the sale is 
ordeied to continue for five days.” On the 3rd August third defendant’s 
pleader again applied for an adjournment of the sale. His application 
was opposed by first defendant and the sale proceeded. First defendant 
Jid Its. l.^oO on behalf of the judgment-creditor. The bidding was 
tben taken up by Sama Sastrulu who had been secretly instructed bv first 
defendant to b.a for him and he bid Rs. 1,275. There were only two other 
er s> neither of whom has been called as a witness and the village was 
at ( p m knocked down to Sama Sastrulu for Rs. 5,010. On the 31st 
,7 u ,yL, 0 i fch “' d defendant’s pleader and on the 4th September the first 
1 s pleader put in petitions objecting to the sale on various grounds. 
Un the 31st October first defendant as vakil for Sama Sastrulu put in a 
pe l ion maintaining the validity of the sale. Witnesses appear to have 
een examined, for on the 4th November second defendant’s son-in-law 
gave evidence, and stated that he had instructed first defendant to agree 

5* L 6 ir being Se ^ ay *de as the defendants offered the decree amount. 

. ^ 6 *November the first defendant entered into correspondence 
wit the third defendant, who expressed great pleasure at receiving a 
letter from first defendant, and invited him to come to Bezwada on tbe 
7th aod^ see him. The first defendant went aDd returned with a letter 
from the Zemindar to bis vakil directing him to withdraw the objection 
petition. This was done, and on the 22nd November orders were passed 
confirming the sale. The same day Sama Sastrulu put in a petition 
stating that he had purchased on behalf of first defendant, and asking 
that sals certificate might issue in first defendant’s name. 

The fraud charged against the first defendant consists (l) in his failing 
to act according to the instructions of his client on [394] the 3rd August 
and in his pressing on with the sale in order to purchase the village 
himself, (2) in his preventing bidders from being present at the sale 
falsely representing to them that tbe sale had been adjourned, and (3) ; 
in his stifling enquiry by causing the third defendant to withdraw hia 
petition for cancellation of the sale. Tbe District Judge added another 
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charge, viz., one of making disparaging remarks to the District Munsif 1892 
during the course of the sale and appears to consider it proved. It was Feb. 12, 
not set up in the plaint and rests on the evidence of one witness alone. 

If true it should have been proved by the District Munsif who was not APPEL- 
called. We do not consider this charge sustainable. LATE 

As to the first charge we think that it is fully made out. We see no CIVIL, 
reason to doubt that second defendant did write a letter on the 29th July -— 
to the first defendant directing him to apply for an adjournment; and we iS M. 389., 
are unable to un lerstanl first d if andant’s absolute denial of the receipt of 
any such letter. As already remarked his application for an adjournment 
on that date is only exnlicable on the assumption that he bad second defend¬ 
ant’s instructions. The witnesses who prove the despatch and receipt of 
the letter of the 29th July also speak to the oral message of the 3rd August. 

They appear to us to be independent and reliable witnesses aud we see no 
reason to suppose that they have entered into a base conspiracy bo ruin 
the first defendant. Ttie names of the second, third, fouifcb, fifth, sixth, 
and sixteenth witnesses who now depose as to the letter and the message 
are to be found in the list of witnesses put in by third defendant in support 
of his objection petition. It is true that in that petition the blame is not 
thrown upon the first defendant but upon tbe judgment-creditor (second 
defendant) wbo is accused of having induced the belief that the sale 
would be postponed, in consequence of which intending bidders stayed 
away. It is not anparent whether the fact that first defendant was the 
real purchaser was known on the 31st August by the third defendant and 
his legal adviser, and there is nothing on the record to throw light upon 
this part of the case. The tenth witness T. Venkat Heddi who drew up the 
petition after consulting the third defendant wa3 not questioned as to his 
instructions and the third defendant has not been examined. All that can 
be said is that in that petition of the 31st August the judgment-creditor’s 
promise to communicate with her plevder and get the auction stopped is 
[395] distinctly set forth, and the low price at which the village was 
knocked down is attributed to the belief that no sale would take place 
having kept bidders away. To burn to the witnesses who depose on this 
point. There can be no doubt that the first witness, Vallabhacbari. is a 
dependent of the second defendant, and that she employs him to take 
messages. &c., is apparent from Exhibits xxxiii and xxi. The. second 
witness, Narasimhacharlu, who was present when the verbal message was 
delivered to first defendant is an Icamdu-. No valid reason had been 
assigned why his evidence should not be relied on. The third witness, 
Seshacharlu, is the arehaka of the temple. Ha would naturally be anxious 
that the village which forms tbe endowment of tbe temple should not 
pass out of the hands of the dharm>.kara, and that he at all events visited 
second defendant on the morning of the 3rd August with the intention of 
obtaining a postponement of the sale is clear from Exhibit xxiv. This is 
the document on which first defendant relies in support of his assertion 
that he was not only not directed to obtain an adjournment but actually 
directed to push on with tbe sale. The letter is written by second defend¬ 
ant’s uncle (defendant’s second witness) and we have no doubt it was 
concocted for tbe purpose of being used in this suit. The second defendant- 
denies having given any instructions to Bashiakarlu in connection with the, 
suit or sale and Exhibits xxxiii and xxxiv render probable her state¬ 
ment that she had ceased to employ him in her affairs. The witness admits 
that he lives apart from second defendant in consequence of some quarrel 
and that he had not second defendant’s instructions to write the letter. 
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1892 There is every probability that witnesses Nos. 4 and 5, P. Gopala- 
Feb^I2. knshnamma and S. Nagabushanam, did attempt to get the sale postponed 
A S00m g that the father of the fourth witness had spent Rs. 9,000 in erecting 

a matam in the temple, and that fifth witness was at that time the 
LATE gumastah of the third defendant. It is true that the relatives of the 

Civil, fourth witness have come forward in support of the second charge, but 

16 mIrq ? fc ?. 0ir ev ! d9nce on thafc Point is not reliable we are unable on that account 
• to discredit the evidence of the fourth witness corroborated as it is by what 
seems to us unimpeachable testimony. 

. We are unable to agree with the Judge in thinking the second charge 
satisfactorily made out. Witnesses Nos. 7, 8, 9 and 11 are related to one 
another and to Gopalakrishnama. The only [396] witness whose 
name is to be found in the list put in by third defendant on the 31st 
August is Tatayya (seventh witness). Now if the evidence of this witness 
is to be credited he in the presence of the Acting District Munsif and many 
others openly charged the first defendant with having fraudulently sent 
bidders away, and this only a few days after the sale. It is impossible to 
believe that if this were true, such an allegation would not have found 
a place in the petition in support of which seventh witness was cited 
to give evidence. Although the name of the twelfth, the only apparently 
independent witness, is not to be found in the said list the names of two 
persons who he says were with him, hut who have not been called, are 
entered. ^ The evidence given by these witnesses is evidence, which it is 
very difficult to test, or to prove false, but considering it as a whole we do 

not think it worthy of credit and must acquit first defendant of the second 
charge. 

With reference to the third charge there can be no doubt that the 
Zemindar withdrew his objection petition immediately after an interview 
with the first defendant, and it is difficult, if not impossible to resist the 
conclusion that the withdrawal was the consequence of first defendant’s 
representations. It would appear from Exhibit ix, the petition of with¬ 
drawal, that it was the prospect of obtaining the large amount which 
would remain over after discharging the judgment-creditor’s debt, that 
induced the Zemindar to withdraw his opposition. The first defendant 
has endeavoured to make out that it was the Zemindar who applied to 
him for advice, but from Exhibit XXV it appears that it was in consequence 
of a letter written by the first defendant on the 10th November, a letter 
which gave great pleasure to the Zemindar, that first defendant was 
invited to pay a visit to the Zemindar at Bezwada. As to what took place 
at that interview we have only first defendant’s uncorroborated statement. 
He returned to Masulipatam with a letter to the Zemindar’s pleader 
authorising him to withdraw the petition, and when he delivered it to the 
seventh witness first defendant asked the pleader to withdraw the petition 
at once. It was not until after the petition bad been withdrawn that first 
defendant came forward publicly as the purchaser and we oannot but 
look upon his conduct in connexion with the withdrawal as dishonest. 

On behalf of the appellant it is argued that the decision [397] in 
Alagirisami v. Ramanathan (l) covers this case, that appellant purchased 
qua vakil, and that he did not occupyany fiduciary position with reference 
to his client, his duty being only to see that the village did not sell for less 
than the amount of her decree, and that having secured that he was at 
liberty to purchase on his own behalf. 


(1) 10 M. 111. 
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All that the Court held in the oase of Alagirisami v. Ramanathan (1) 
was that a vakil waa nob an officer of Court within the meaning of 
Seotion 292 of the Code of the Civil Procedure, and that purchase of 
property in Courb-auotion by a vakil of the plaintiff waa nob illegal as being 
prohibited by Section 292. 

In England the law treats the mortgagee (as to any benefit acquired 
by him at the expense of the mortgagor, and by taking advantage of his 
position as mortgagee) as one in a position analogous to that of a person 
standing in a fiduciary relation. Consequently the solicitor or agent to 
the mortgages is under the same restrictions as the principal, so far as 
any acts done by them on behalf of the principal are concerned. Hence 
the rule that purchase at a Court-sale by a mortgagee directly, or through 
his agents, without the leave of the Court is liable to be set aside by 
mortgagor. The law is the same in India (Act II of 1882, Section 90, 
and Section 294, Civil Procedure Code). But the English law goes 
further and makes a purchase by the solicitor or agent of the mortgagee 
for the benefit of the solicitor or agent himself voidable (Martinson v. 
Clowes (2). Guest v. Smythe (3) ). The general rule of Equity is that a 
man cannot place himself in a situation in which bis interest conflicts 
with his duty. The oases show that that principle is acted upon when¬ 
ever a person occupying the position of solicitor to a mortgagee acquires 
a benefit, however honest the transaction may be in itself, on the ground 
that it is often very difficult, if not impossible, to find out how the 
advantage was gained {see Greenlaw v. King (4)). 

There being no legislative enactment bearing on the present question, 
and no decided cases having been pointed out, we think that we must 
decide according to the rules of equity and good conscience. The first 
defendant had as the agent of the mortgagee or judgment-creditor obtained 
leave from the Court to purchase on [398] behalf of his client. We 
are unable to agree with Mr. Michell that he was only authorized, and 
reauired to raise the bids so as to secure the amount of the decree. We 
think that he was bound, if possible, to purchase the village on behalf of 
his client. That being so he deliberately placed himself in a position 
in which his interest was in direct conflict with his duty. It was 
hia interest to get the village knocked down to himself at as low a price as 
possible, and his conduct showed an utter disregard of his client’s interest, 
and of the duty which he as the vakil for the mortgagee bidding for her at 
the sale owed to the mortgagor. In the oase above referred to (Alagirisami 
v. Ramanathan (1) the vakil purchased in his own name and was not 
instructed to purchase for his client and in these respects the present case 
is clearly distinguishable. In the oase of Greenlaw v. King (4), the Master 
of the Rolls said “ The question is not whether there was fraud or no fraud, 
but whether the Court will permit a person standing in the fiduciary and 
confidential situation in which B was, to make himself an interested 
party in the very transaction which be as trustee was bound most 
vigilantly to superintend.” The words appear to us to apply most 
aptly to this case. We do not say that the pleader was under an 
actual incapacity to purchase, but we think that the rule which the Court 
should impose upon persons in his position is that the onus lies heavily 
on them to prove the transaction free from all suspicion, and we do not 
think that the first defendant has done that. He should have given his 
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client information that he intended to hid and have obtained the permis¬ 
sion of the Court instead of acting, as he did, in an underhand manner. 
For all these reasons we think that the sale must be set aside. 

We do not understand the finding of the Judge on the 5th issue, 
lhereis evidence to show that the income of the village has been 
improved recemly by the tension of irrigation and that an income of 
Ks. 1,500—2,000 may now be expected. It lay upon first defendant to 

prove that the sum of Rs. 5,010 was a fair price and we do not think he 
has shown thafc. 

* i p *it» _ mesne profits and we shall not 

interfere with the order of the Lower Court. 

The sale amount must be refunded by the second and third defendants 
who are third and fourth respondents. The third [399] defendant only 
will pay interest at G per cent, on the money drawn by him from the date 
ot receipt to date of repayment. With this modification we confirm the 
decree of the District Judge and dismiss the appeal with costs. 


15 M. 399. 

APPELLATE CIVIL. 

Jir/otr. Mr. Justice Parker and Mr. Justice Wilkinson. 


Krishnayya ( Petitioner ), Appellant v. IJNNISSA BEGAM 
[Counter-petitioner), Respondent .* [4th December, 1891.] 

CiVil nftlZfZ f C ° de P S ?i‘ 0us 2U ' 36? Execution of decree-Death of judgmenMtor 
afte> attacamcut and be.jore sate— Representatives not joined. 

A decree-holder attached land of the judgment-debtor in execution of bis 

decree and a sale pr< clamahon was made; the judgment-debtor died and bis 

ega representatives were not brought on to the record, but the execution pro* 
ceedcl to sale : 

Held, that the sale should be set aside. 

CN,P,, .®5‘9- 688 (882 '• 22 M - 1,9 ‘124) ; Appr , 19 M. 219 (222) ; R., 19 B. 276 

ML.T.2 6 9;20P.R 30 i899 ] M 6 <l,, “ 4 ^ ^ 1059 = 19 MXJ ' 671=6 


ci un( ^f r _ Tj0tfc©rs l^a-tent. Section 15, against the judgment of 

Shephard, J., on civil revision petition No. 92 of 1889. 

T b 0 above-mentioned petition was preferred under Civil Procedure 

’ ^ T ect / on 622, and prayed the High Court to revise the proceedings of 
G. T. Mackenzie, District Judge of Kistna. 

The decree-holder in original suit No. 391 of 1882, on the file of the 
District Munsif of Bezwada, attached land belonging to the judgment- 
debtor on 9th September 1887; the sale proclamation was ordered on 27th 
September 1887 ; the judgment-debtor died shortly afterwards, but the 
execution proceeded to sale. The daughter of the judgment-debtor 
claimed to ba entitled to the land in question, and presented a petition to 
the District Munsif, praying that the sale, which was alleged to have 
fetched a very low price, be set aside. The District Munsif rejected this 
petition, but on appeal the District Judge made an order setting aside 
the sale, which was the order sought to be revised. 

The District Judge expressed a doubt whether the provisions in 
the Civil Procedure Code regarding the death of a party [400] applied 


* Letters Patent Appeal No. 25 of 1889. 
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to execution proceedings, as to which lie referred to Gulahdas v. Lakshman 
Narhar (1), Dulari v. Mohan Singh (2), bub he considered that the case 
came within the rule in Ramasami v. Bagirathi (3), on the authority of 
whioh ho made an order as above. 

The auction purchaser preferred the above petition, which came on for 
disposal before SllEPHAUD, .T. 

Subbayya Cheiti , for petitioner. 

Respondent was nob represented. 

SHEPHARD, J.—This is not a m6i’e case of irregularity in the conduct 
of the sale. Here the judgmont-^ehtor was no longer alive at the date of 
the sale, and no representative had been placed od the record. The 
decision in Raman a mi v. Bagirathi (3) is binding on me, notwithstanding 
the judgment in Stoirell v. AjudhiaNath (4), I must dismiss the petition. 

The auction-purchaser preferred this appeal against the judgment o 

Shephard, J. 

Subbayya Chetti , for appellant. 

Respondent was not represented. 
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JUDGMENT. 

We agree with the learned Judge that the decision in Ramasami v. 
Bagirathi (3) was right, and see no reason why we should refer this case 
to the Full Bench because of tne decision in Stowell v. Ajudhia Natfi 14L 
In that case the contest was between two mortgagees, the second mort- 
ga« ee having been the first purchaser. After the sale to him the first 
mortgagee attached and brought the property to sale, and the mortgagee 
died prior to the sale. The second mortgagee had, however, purchased 
his interest subject to the first mortgagee’s claim, and the death of the 
original owner could not affect the proceedings in any way. The remark 
of Oldfield, J., was not concurred in by Straight, J., and both Judges were 
agreed that the question whether the sale might be voidable at the instance 

of the legal representative did not arise for decision. 

The property might be liable in the hands of the legal representatives, 
but the right, title and interest of a deceased person could not be sold. 
The sale without notice to him of property belonging to a person not a 
party to the suit was a material irregularity and must necessarily cause 

him substantia] injury. 

The appeal is dismissed. 


15 M. 401. 

[401] APPELLATE CIVIL. 

Before Mr. ■.Justice Muttusami Ayyar and Mr. Justice Best. 

UKKU (Plaintiff), Appellant v. KUTTI AND ANOTHER (Defendants Nos. 1 

and 2), Respondent .* [25th February, 1892.] 

Malabar law -Ottidar's right of pre emption-Suit to redeem kanom. 

In a suit to redeem a kvnora of 1871, it was found that the plaintiff’s pre- 
decessor-in-title had purchased the jenm title to the land in question at a sale, 
held in execution of a decree which wis binding on the jenmi’s tarwad ; but it 
appeared that the defendant (the kanomdar) held an otti on the land, dated 
1870, and had not waived his right of pre-emption as ottidar. A decree was 

• Second Appeal No. 961 of 1891. 

(2) 3 A. 759. (3) 6 M. 180. (4) 6 A. 355. 


(1) 3 B. 221. 
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plamUffTn^thc erccutioTby tie of7 Dt ‘ ie P urchas « money to the 

redemption by the pla ntiff 0 n hie .11 and in defanIt f « 

Beli, that the decree was right P 7 8 defendaDt ,he “mount of the otti: 

W,P, » 3 2 fJZ' 153 ; 30 * 

jA A, S^ **»■ Patriot 

No C 768°o f 189a 6lU Emdi ' DiStri0t Munsif ° f 

the land ™5So a tb k e“^'“ ^ “ T S ip «" Plai^ that 

demised it on kanom for Rq 100 to thl^T °J °° e . Bamot hy Kifcavu who 

interest of Bamothv KiZl 1* i! defeodanfc m 1874, and that the 

against him in 1880 and purchased h° ft-, ,D exe ® ut,lon a decree passed 

the plaintiff. The defence was that the fanT™ " ’ (since /erased) of 

of Ramothy Kitavu who d.miLi 111, was the jenm of the tarwad 

in 1870, aUh ei sum of RrinOh ° lu ° U ofcti for 325 

that the decree above referred lo waTfot h" ? dvanced ^ ths defendant; 

judgment-debtor, and thrill i t hindmg on the tarwad of the 

not binding on the defendant h^lju the . p ] amtlff ’ s anandravan was 
ottidar. defendant who had the right of pre-emption as an 

tarwad of the^udgmen^ Sale Was bindir) g on the 

otti on the land as'illeppd I u- ^ uod that the defendant held an 
accordingly obtained no voivi ^ and held that [402] the plaintiff had 
his right of pre-emption no nliA ® agaiD ® fc him since he had not waived 
dismissed the suit. 1 ^ ^ pon tbese Endings the District Mun9if 

findings oHact^reeOTdS S h l '' < H, ^rv*. 6 • wb ?r ex P r cssed no dissent from the 
said- ° rded by the Dlstrlot M unsif reversed his decree. He 

‘‘Bs dyand^,^ 611 ^,* 8 ^ 11 *' 11 ^ t0 reoeive the otti amount, 

.. iP* aDd the u amount of further charge, viz., Es. 100. 

“ be to a 11ow U d e fe nd anV mi^° PUrS P e V P<3er these circumstances seems to 
“ price and take a 7 °PP°rtwnty to pay to plaintiff the auction 

" Plaintiff to redeem h 9 27^ “ ° D bi8 failing t0 do s °’ to allow 
“ reverse the LoweTcourt^ ^ ° n pay “ ent of Es - 425 > »«l 4 accordingly 
“ to plaintiff in 4.1. decision ana decree that on defendants paying 

“No. 2 in Exhibit° ^l” 8 data Es ' 96. the auction price of item 

" that on defendantt’f P! r f 8haH L COnvey his interest to defendant and 

■■ sr f r r L F t * aSSsraa 

" Es t ;°° fpo “ 6th Mar 3 ch a i86°9 till' ^ 6 P0r ^ ° D 

memorandum n of ff nh? r f 0rr0d 7't 8eeond appeal aDd the defendant filed a 
memorandum of objections to the decree so far as it was against him. 

oankaran Nayar, for appellant. 

Nary ana Rail, for respondent No. 1. 

JUDGMENT. 

an obligation’ 1 0 finds that the sale is valid, but that the purchaser is under 
an obligation to convey the property to defendant on the latter paying the 
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purchase money in the exercise of bis right of pre-emption. This is in 
aooordanoe with the principle laid down in Vasudevan v. Keshavan{ 1.) 

It is then argued that though the defendant may enforoe his right of 
pre-emption by instituting a suit, he cannot resist a suit for redemption on 
this ground. This is opposed to the deoision in Kanharankutti v. Uthotti (2) 
and Cheria Krishnan v. Vishnu (3). 

Whatever right he can assert as plaintiff is also available to him as a 

ground of defenoe. 

The appeal therefore fails and is dismissed with costs. 

[403] As regards the memorandum of objections it is argued that the 
suit should have been dismissed and that the decree passed by the Judge is 
bad in law. But the decree passed appears to us to be just and proper. 
It gives effect to the right of pre-emption and in case of this right not 
being exercised within a given time allows redemption. In Vasudevan 
v. Keshavan (1) this point was raised and considered. 

We also disallow the objections with costs. 


1892 

Feb. 26. 

Appel¬ 

late 

Civil. 

18 H. 401. 


15 M. 403 = 1 M.L.J. 933. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


CHATHAPPAN {C ounter-petitioner), Appellant v. PYDEL ( Petitioner), 

Respondent.* [6th April, 1891.] 

Civil Procedure Cede, Sections 13, 206-Res judicata -Amendment of decree-Subse. 
quent execution. 

In a suit for money against the karna^an and two anaodravans of a Malabar 
tarwad, the judgment directed a “ decree for the plaintiffs as prayed,” but the 
decree ordered payment by one anandravan only. Property of the tarwad was 
attached and sold. The decree was then amended and brought into conformity 
with the judgment. Other members of the tarwad sought to have the sale set 
aside but it was found that the judgment debt bad been contracted for proper 
tarwad purposes, and that suit was dismissed. Application was now made for 
the attachment of other property of the tarwad in further execution of the 

amended decree: 

Held% that the members of the tarwad were not entitled to contend that the 
decree was Dot binding on them that matter being res judicata. 

Qvcere •.—'Whether the rule in Sundara v. Subbanna (4) as to the amendment 
of decrees is correct. 

£R., 18 M. '214 (215) ; 8 O.C. 37 (40).] 

Appeal against the order of J. P. Fiddian, Acting District Judge of 
North Malabar, on civil miscellaneous petition No. 536 of 1889, reversing 
the order of A. Chatu Nambiar, District Mud si f of Nadapuram, on 

miscellaneous petition No. 1272 of 1889. . 

The facta of the case are stated above sufficiently for the purposes of 

this report. 

The petitioner before the District Munsif was the decree-holder and 
he applied for the attachment and sale of property of the [404] judgment- 
debtor’s tarwad in execution of his decree. The District Munsif dismissed 
the application after referring to Varanakot Narayanan Namburi 


• Appeal against Appellate Order No. 26 of 1890. 

(1) 7 M, 809. (2) 13 M 490. (3) 6 M. 198. (4) 9 M. 364. 
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v. Yaranakot Narayanan Xambnri (l), Parvalhi v. Kamaran (2), Gopalan 
\' Tamhuratti (3), iffw/rnmniarf Sulaiman Khan v. Muhaminad Far 

The District Judge reverse! the order of the District Munsif on the 

.authority of Sundara v. Subhanna (5) and granted the application of the 
decree-holder. 

15 M~~403= couafcer -P 0tiLioner preferred this appeal. 

1 M L J 533 f , S ?. nkr " a for the appellant, pointed out that the ruling referred 

• to by the District Jud-e had been dissented from in Muhammad Sulaiman 
Ktian v. Muhammad Yar Khan (4) and cited Arunachellathudayan v. 
\eludayan (6) Chowdlmj Walud Ali v. Mulhck InayotAli (7), Ram Charan 
ysa v.^Lakii Kant Bannik (8), and especially observations of Mitter, J., 
at page 714 of the report. Ki.itokinker Ghose Roy v. Burrodacaunt Sinqh 
liaiiw boor dh Chowdhuri v. Koni Mcah (10) Bhanushankar Gopalram 

v. aagnunatharam Manaalram (11), Daulat and Jagjivan v. Bhukandas 
Manekchand (12). 

Sanlcaran Najjar for respondent. 


JUDGMENT. 

The question whether the decree, as amended, is binding on the 
appellant, was decided in the affirmative as between them aod the decree- 
holder in Pydel v. Chathappan (13). The matter is, therefore, res 
judicata , as it is the s-ime decree which is now under execution, though 
tno property attached is different. The decision, Parthasaradi v. 
ChmnaknshnaiU), does not apply. It has been further argued that the 
decree amended was not the final decree passed in original suit No. 162 
o 1878, and the decree of the Appellate Court was the one which should 
have been amended. We are referrol to several decided cases in support 
of this contention, and especially to the decision, Muhammad Sulaiman 

Kianv. Muhammad ) ar Khan (4), in which the decision iu Sundara v. 
Subhanna (5) was dissented from. 

[405] Were the question not res judicata for the purposes of the 
execution of the amended decree we should have been inclined to refer to 

the Full Dench the question of the correctness of the ruling in Sundara v. 
Subhanna (5). 

We must dismiss the appeal, but under the circumstances we will 
make no order as to costs in this Court. 


15 M. 405. 

ORIGINAL CIVIL. 

Before Mr. Justice Wilkinson. 


Az i mull a Saheb ( Plaintiff ), v. Secretary of State for 
India (Defendant)* [16th March, 1892.] 

Costs of Government Solicitor—Taxation of , against unsuccessful litigant. 

The Government Solicitor, who receives a monthly salary as such, receives no 
_ further payment from Government in respect of any costs of litigation to which 


• Civil Suit No. 128 of 1891. > 

(1) 2 M. 328. (2) 6 M. 341. (3) 7 M. 87. (4) 11 A. 267. 

(5) 9 M. 354. (6) 5 M.H.C.R. 215. (7) 6 B.L.R. 52. (8) 7 B.L.R. 704, 

(9) 10 B.L.R. 101 = 14 M.I.A, 465. (10) 13 C. 13. 

(11) 2 B.H.C R. A.C. 101. (12) 11 B. 172. (13) 14 M. 150. 

'14) 5 M. 304. ' 
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Government is a party, except “ out fee* ” nr actual payments mado by him on 1892 
bohalf of Government, and pays no fee9 when he instructs the Advocate-General; MARCH 16. 

but, under hi9 arrangement with Government, he is entitled to retain the costs _ 

decreed to Gjvernmeut, if recovered and he then pays to the Advocate-General 
the tees of counsel allowed by the taxing officer : 

Held, that when a suit against Government is dismissed with costs, costs CIVIL. 

should be taxed in the usual way, and the taxing officer oannot enquire into the - 

arrangement as to remuneration of its law officers by Government. 13 M. 405. 

APPLICATION for review of the taxation of the defendant’s co9ts in 
reference to certain items which had b oq allowed by the taxing officer in 
civil suit No. 128 of 1891. That was a suit brought by the plaintiff 
against the Secretary of Srate for India in Council in which a decree had 
been passed whereby it was dismissed with costs. The items in question 
related to the fees of the A Ivocabe-General who appeared, and the costs 
of the Gove mm jot Solicitor who acted for the Secret try of State. 

Mr. Norton, for the plaintiff. 

The principle which we cDntend for is this:—That where Government 
is represented by the Government Solicitor, Government is entitled to 
recover no costs in case the other side is unsuccessful, [406] except in 
respect of such sums as are actually paid by the Government Solicitor. 

Wo admit that, as regards any sums actually paid by the Government 
Solicitor on behalf of Government and, as regards any liabilities incurred 
by Government to their solicitor in the matter of the suit, Government 
would have a right on taxation to recover them from the plaintiff, 
unon the footing that the Solicitor might sue Government to recover 
them. But in respect of costs which do not come under either 
of these heads, there can be no taxation or recovery of costs in any suit 
where Government is a successful party. There is a contract made 
between Government and the Government Solicitor to piv the latter so 
much a month, litigation or no litigation, to keep his services at the 
disposal of Government and to do all their work. Government further 
underbaking to pay him any sums actually expended by him as out-fees. 

The Advocate-General is in a position precisely similar to that of the 
Government Solicitor. He is bound to undertake aod conduct in the 
City of Madras all civil litigation, in which he may be required to appear 
on behalf of Government. The fees are not paid to either unless and 
until the Government succeed, and then they are not paid by Govern¬ 
ment. It is only after costs are recovered from the unsuccessful party 
that fees are received by the law officers of Government. The principle 
involved and which governs the awarding of costs, I submit is this— 
costs are not given by way of penalty as against an unsuccessful party 
nor by way of bonus to the successful party. Costs are the actual amount 
of loss in money computed according to the rules of taxation, to which 
the successful party has been put by his opponent, and nothing more or 
less. The test then in this case is—what is the exact sum of money 
which represents the loss of the defendant? If this is the right view it 
is illegal that Government should recover from the plaintiff sums of 
money, practically by way of fine, which they have never paid and 
are nob bound to pay to the Government Solicitor or the Advocate- 
General. 

It must be remembered that the Government law officers are not 
retained in a case. The salary given them is not a retaining fee, but 
payment for the work to be done by them. If it were paid merely for 
the purpose of retaining them, it would be another matter. The Govern¬ 
ment Solicitor cannot turn round and say to the unsuccessful plaintiff “ I 
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“ am t goln 1 ° 0W t0 charge y° u * nofc K07] upon the contract as it really 
ARCH 16. ( exists as between the Government and myself, but upon some suppositi- 

Original “ T con 5 ract . wh,ch ^es not exist, but which puts the Government 

Pivrr “ ai ^ d m0 ’ ,f 0r rJri 6 purposes of fchls suifc . upon the footing of client and 
U IL ‘ attorney. What fractional part of the time that he is bound to give 

IS M. 403. to (j0Vei ’ nn ' ien t, does the Government Solicitor’s work in any particular 

case represent ? I contend that the Government Solicitor can in no case 
recover any sum other than that which represents a payment, whioh 
Government are bound to recoup. Re Gedye (l), Gambrell v. Earl 
ramouth (2), Barnes v. Attwood (3). The test is clearly laid down in 
Harrold v. Smith (4), viz., that the actual pecuniary disadvantage to whioh 
the person who has been successful has been put is that which deter¬ 
mines the question of the relationship between solicitor and client. Thus 
in the case of a contract between a vakil and his client for the payment 
of a specified amount, a decree for costs would carry no more than such 
faxed sum even though the costs allowable exceed it in amount. The 
statute 18 and 19 Vic., c. 90, provided for the recovery of its costs by 
Government, and that the money recovered should be paid into the 
Exchequer; it was not made a present of to the solicitor, but went into 
16 mu* 8 *^dated Fund, out of which the Crown officers are paid. 

The Advocate-General (Hon. Mr. Spring Branson) contra. 

e High Court rules relating to vakils’ costs, apply only to pleaders 
and vakils and not to attorneys. It would be impossible for an attorney 
to give such a certificate as is required of a vakil. A vakil is not paid for 
each tut of work done by him, and where he undertakes to accept from his 
client a smaller sum than would ordinarily he allowed on taxation he can 
only recover the amount for which he contracted. 

In re Gedye^ (1) there was contract with a solicitor, and as between 
e a toiney and client the remuneration of the former was necessarily 
governed by that contract. 

, G am b r ell v. Earl Falmouth (2) again, there was a contract. In 
at case a contract was entered into with one and the same attorney and 
in relation to one transaction by two clients, the parties thereto, and 
the Court held, in reviewing the taxation, that the attorney being 
but one, there was but one contract and one [408] set of costs, 
n Barnes v. Attwood (3) there was a fraud upon the taxing master who 
was misled thereby. With regard to Harrold v. Smith (4), it is necessary 
o remember that it was held for some time that where the Crown was a 
party it neither paid costs nor received them, but this view of the rights 
®nd liabilities of the Crown in the matter of costs changed, and the Courts 
held that costs could be recovered by the Crown in the same way as by 
private individuals. See also Attorney-General v. Corporation of Londonib): 

It is said that costs are not a penalty. But the giving of costs is entirely 
in the discretion of the Court. Even where a plaintiff is successful he 
may be deprived of his costs. What is that but a penalty ? * 

As to the arrangement between Government and their law officers, 
see Morgan and Wurtzburg, p. 417. In Raymond v. Lakeman (6) the 
taxing master allowed the company their solicitors’costs, notwithstanding 
that those solicitors were employed by them on a fixed salary. On review 
of taxation the Master of the Bolls held that the defendant could not 

have the benefit of the arrangement between the company and its 

- - - — - -| - — 

u\ ft 3 T Be - a T'J 4 !; «> 5 Ad - & E - 403 - (3) 5 O. B. 164. 

(4) 6 Jurist N. S. 254. (5) 19 L.J. N.S. Ch. 314. (6) 34 Beav. 684. 
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standing solioitors. In the oases cited on behalf of the plaintiff here, 
the contest was between attorney and client. Tbe cliont may successfully 
set up a contract controlling and limiting his liability to pay his 
solicitor’s oosts, but it is not open to bis opponent to set up such 
oonbraot when costs are taxed under the decree awarding them. In 
England the Statute 18 and 19 Vic., c. 90, declares that oosts payable 
to the Crown shall, when recovered, b9 paid into the Consolidated Fund. 
Here, in India, Government choose to allow their law officers to receive, in 
addition to a salary which is in the nature of a retaining fee, the costs 
ordinarily allowed to solicitor and counsel. When the Accountant- 
General in 1877 demanded that all costs awarded to Government and 
recovered should be paid into l he Treasury, it was pointed out by the 
Government Solicitor that that was nob the practice, but that, on the 
other hand, it was a recognised thing, smotioned by the Supreme Govern¬ 
ment, that the fees marked by the Government Solicitor on the brief of 
the Advocate-General and the costs of the Government Solicitor should 
be retained by those officers. 

[409] In the Proceedings of Government, dated 18bh December 1877, 
No 2945, paragraph 2, it is stated that “ it was not the intention of 
“Government in G.O., dated 20th October 1877, No. 2553, to deny the 
“ claim of their law officers to their fees in any suit where costs are 
“awarded to the Government against the opposite parties and are 
“ recovered. The contrary practice is distinctly sanctioned in the orders 
“ of Government of India quoted in the letter already referred to and is 
“shown by two letters handed in by him to prevail both at Calcutta and 

“ Bombay.” 

Whether the Government have to pay any fees whatever to their 
law officers or not is a matter which does not concern the other side. 
The plaintiff has no right to set up or tbe taxing officer to enquire into 
anv arrangement between Government and their law officers relating to 
fees. Section 256 of the Civil Procedure Code says “ all costs incurred.” 
“ Incurred ” and “ expended ” are not synonymous terms. The contention 
that the costs of the Advocate-General and the Government Solicitor 
have not been “ incurred ” by Government is based on the erroneous 
assumption that the party liable to pay costs can enquire into, and take 
advantage of the arrangement existing between Government and their law 

officers. 

Mr. Norton. —Section 256 of the Civil Procedure Code lays down the 
very test for which I contend—namely “ all costs incurred .” I say that 
the Government are not liable to their law officers for costs of attorney 
and counsel, therefore, as to such costs Government has “ inourred ” no 
liability, and consequently connot recover anything. Has the Government 
Solicitor incurred any professional liability to pay the Advocate-General ? 
If he paid that officer counsel’s fees, could be recover them from 
Government? Could he maintain a suit against Government for the 
recovery of his own costs if not paid by Government ? 

JUDGMENT. 

WILKINSON, J. —This is an application to review tbe taxation of the 
defendant’s bill of costs in th9 above suit, to set aside the allocation of the 
taxing officer, and to lay down tbe mode in which and the principle on 
which the bill should be taxed. 
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\« wason ? by a private individual against the Secretary of State. 

;U the first hearing the Secretary of State was represented by the Advocate- 

General instructs by the Government Solicitor, and the suit was 

ms missed, the piaintili being ordered to pay the costs of the Secretary of 
otate. 


15 M. 403. ^xinc officer’s notes show that before him the plaintiff 

ob ie ctea to defendant s bul of costs on the ground that defendant had 
incurred no costs unless for the time of their officers ” (whatever that 
may mean) The Government Solicitor replied that the taxing officer was 
not at liberty to go behind the order to tax, that costs were given as a 
penalty, and that it had for more than thirty years been the invariable 
practice of the Court to tax Government hills of costs in the same way as 
t et bills of costs. The taxing officer accepted the plea of the Govern- 
ent Solicitor and taxed the costs as between party and party. 

Mr. Norton apoears for the olaintiff and argues that as Government 
pay the (government Solicitor a fixed monthly salary to do its legal work, 
c Secretary ol State, the defendant; in this case, cannot be said to 
have incurred any costs : that as the Government Solicitor cannot 
lecover from the Government the items mentioned in the bill of costs 
Government cannot recover them from the plaintiff, and that the principle 
upon which the Court ought to proceed in fixing costs is to ascertain 
wnat was the actual damnification caused to the successful party and to 
award to him the sum which he is actually out of pocket. Mr. Norton’s 
argument proceeds on the assumption that; the plaintiff is entitled to the 
benefit ot any arrangement entered into by the Government with the 
solicitor, whose services the Government see fit to retain by the payment 
of a monthly salary. I do not think that he is. The principle applicable 
in cases like the present appears to he that laid down in the case relied 
on by the Advocate-General —Raymond v. Lakeman (l). In that case the 
taxing master allowed a company which employed standing solicitors as 
a hxea salary such costs as the company would be bound to pay to their 
solicitors. It was argued before the Court that as the standing solicitors 
were paid a fixed salary, the company bad no right to charge the 
unsuccessful party more than their own standing solicitors could have 
charged them. The Master of the Rolls maintained the order of the 
taxiog master, holding that the unsuccessful party could not have the 
benefit of any private arrangement between the solicitor and the company 
as to costs. The case appears to me on all fours with the present case. 
Ihe unsuccessful party, the plaintiff, has been ordered to pay to the 
deiendant the costs [411] incurred by him. The defendant asserts that 
costs have been incurred by the employment of a solicitor to receive the 
summons, to instruct counsel, put in written statement, etc. It is Dot 
denied that tbp costs, which the present defendant claims to recover 
from the plaintiff, are such as any other defendant must have incurred in 
defending the suit and would be bound to pay to his solicitor. But it is 
argued that unless the Government Solicitor proves that he can recover 
the costs from Government, Government cannot recover them from 
plaintiff . This is entirely beside the question, wnicb is one betv r een 
plaintiff and defendant, not ouo between plaintiff' and the Government 
tSolicitor as Mr. Norton suggests. The plaintiff has no right to assume 
that the defendant has not expended those sums, nor is he entitled to 
call upon the defendant to prove the nature of the contract between him 


(1; 34 Beav. 584. 
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and his solicitor. The case of Barnes v.Attwood (l) is nofc really in point, 
as there the taxing officer had been induced by false affidavits to allow a 
larger sum as expenses to commissioners than had actually been paid., lb 
is true that Mr. Norton's whole argument proceeded on the assumption 
that the bill of costs pub in by the defendant in this case represents 
absolutely fictitious transactions as between the Government Solicitor 
and the Government. But it is unnecessary to consider that question. 
The only question is, has the defendant incurred any, and if so, what 
costs? The answer is, the defendant has employed a solicitor, who has 
done certain acts and is entitled to charge for bis time and work, and the 
defendant is liable to remunerate the solicitor. Whether Government 
chooses to do by a fixed salary and whether the costs if recovered go to 
the Government Treasury or into the solicitor's pocket, is not a matter 
into which the taxing officer is competent to enquire. 

The petition must be dismissed with costs. 

Branson J Branson , attorneys for plaintiff. 

Barclay , Government solicitor. 


1892 

March ig. 

Original 

Civil. 

15 M. 405. 


15 M. 412. 

[412] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Parker. 


KASTURI (Defendant No. 2), Appellant v. VenkATACHALAPATHI 
[Plaintiff), Respondent .* [ 18th and 23rd February, 1892.1 


Evidence Act—Act 1 of 1872, Section 115 —Estoppel — Civil Procedure Code—Act XIV 
of 1832, Section 237 —Prior encumbrance - Notice to executing decree-holder . 

A hypothecation bond executed in 1878 by the husband (deceased) of defendant 
No. ltopecurea debt due by him to a partner of the plaintiff was assigned to 
the latter in 1 S 88 . In 1892 the plaintiff who was aware of the existence of this 
instrument brought the Und comprised in it to sale in execution of a money 
decree obtained by him against the executant, and defendant No. 3 became the 
purchaser At the time of the sale the plaintiff gave no notice of the existence 
of the encumbrance. In a suit to recover the principal and interest due on the 
hypothecation bond : 

Held, that the plaintiff was estopped from recovering the secured debt against 
the land. 

fF 5 C W N. 497 ( 502 ) ; U.B.R. (1911) 2nd Qr., 92: R., 40 C. 173 (184) = 16 G-L.J. 

L ’’ 202=17 OWN. 137 = 16 Ind. Cas. 365; 7 C.P.L.R. 15 (16); 2 N.L.R. 106 (107); 

11 O.C. 206 (207).) 


SECOND appeal against the decree of J. A. Davies, District Judge 
of Tanjore, in appeal suit No. 474 of 1890, affirming the decree of 
A. Kuppusami Ayyangar, District Munsif of Kumbakonam, in original 

suit NcJ. 449 of 1889. , 

Suit to recover principal and interest due on a hypothecation bond, 
dated 20th August 1878, and executed by tbe husband (deceased) of 
defendant No. 1 in favour of one Aundi Ghakrapani Chetti, who trans¬ 
ferred it to the plaintiff bv an instrument, dated 23rd June 1888. The 
plaintiff’s assignor, who was his partner, was not joined in this suit. 

It appeared that the plaintiff sued the late husband of defendant 
N6. 1 in original suit No. 556 of 1878 in the Court of the District Munsif 

^■ ■ i ■ ■ ™ * * * * * 1 ■ > / 

• Seoond Appeal No. 875 of 189). 

(l)6 0.B. 164. 
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of Kumbakonam and obtained a personal decree against him, in execution 
of which be brought the land comprised in the above-mentioned hypothe¬ 
cation bond to sale in 1882, and defendant No. 2 then became the purcna- 
ser, and was now in possession of it. The plaintiff at that time was 
aware of the [413] existence of the hypothecation bond, but he gave no 
notice of it at the time of sale. 

The District Munsif passed a decree for the plaintiff declaring the 
amount of the decree a charge on the land in the possession of defendant 
No. 2, and the District Judge on appeal affirmed this decree, referring to 
the fact that at the time of the sale the High Court bad made no rules under 
Civil Procedure Code, Section 287: and the plaintiff preferred this second 
appeal. 

Parthasaradhi Ayyangar , for appellant. 

Bamasami Mudaliar , for respondent. 


JUDGMENT. 


There can be no doubt that if plaintiff himself had b3en the holder of 
the prior encumbrance when hB brought the propBrtv to sale, he would 
be subsequently estopped from enforcing the lien of which he had given 
no notice. See Agarchand Gumanchand v. Rakhma Hanmant (l), followed 
bythisCourt in Jaganathav.Gangi Reddi{2) Nursing Narain Singh v. Roqhoo 
bur Singh (3), Tinnappa v. Murugappa (4). The decision in Bamuari Das 
v. Muhammad Mashiat (5) is not in conflict with these decisions, since in 
that case it was not attempted to be shewn that the provisions of Section 
287 of the Code of Civil Procedure had not bean complied with [vide 
judgment of Edge, C. J., page 702). All that was urged was that plaintiff 
as a bidder had not personally announced his encumbrance. 

It is urged in this suit that it was not plaintiff but Aundi Chakrapani 
Chetti who held the prior mortgage. It is admitted, however, that this 
man was plaintiff’s partner, and that plaintiff was aware of the existence 
of the prior mortgage of which he took an assignment some years after 


the sale. t 

It appears to us to be immaterial that a suit by Chakrapani Chetti 
himself might have been successful. The ground of decision is that it 
was plaintiff himself who led intending purchasers to believe that the 
property was offered for sale free of encumbrances, and that plaintiff by 
concealing the existence of a lieD, of which he was aware, led the 
purchaser to pay full value for the property. He is, therefore, estopped 
from now denying that the sale took place free of encumbrances (Section 

115, Indian Evidence Act). Under Section 237 of theCode of Civil Proce¬ 
dure [414] the plaintiff as execution-creditor was bound to specify the 
judgment-debtor’s interest so far as he had been able to ascertain it. 
Tinnappa v. Murugappa (4). 

On this ground the decrees of the Courts below must be l’eversed so 
far as second defendant is concerned and the plaintiff s suit dismisse 
with costs throughout. 


(2) 15 M. 303. 
(5) 9 A. 690. 


(1) 12 B> 678. 
(4) 7 M. 107. 
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y.] HAYES V. CHRISTIAN 15 Mad. 415 

15 M. 414 = 2 M.L J. 142 = 1 Weir 588. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 

Hayes v. Christian * [24th February and 1st March, 1892.] 

Indian Penal Code—Act XLV of 1860, Section 499 — Defamation—-Privilege of 'party — 
Appeal from the Resident's Court, Bangalore —Limitation . 

A person who was being defended by counsel on a criminal charge interfered 
in the examination of a witness and made a defamatory statement with regard 
to his character. He was now charged with defamation and convicted in the 
Resident’s Court at Bangalore. 

On an appeal to the High Court, preferred more than sixty days after the 
conviction : 

Held, (1) that the appeal should be admitted; 

(2) that the occasion was not privileged and the words complained of 
were uttered maliciously and the conviction was right. 

£R., 17 B. 573 (577); 36 M 216 (226) = 14 Ind. Cas. 659= 11 M.L.T. 416 = 13 Cr. L.J. 
275 = 23 M.L.J. 39 = (1912) M.W.N. 476 ; 3 L.B.R. 255 (272); 1 Weir 
589 (591).] 

APPEAL against the judgment and sentence of the Assistant to the 
Resident at Mysore and Justice of the Peace for the Town of Bangalore in 
Criminal Revision Case No. 1 of 1891. 

The facts of the case are stated in the judgment of the High Court 
sufficiently for the purposes of this report. 

The sentence appealed against was pronounced on 10th October 1891 
and this appeal was filed on 6th January 1892. 

The appeal having come on before a single Judge for admission, it 
was referred bo a Bench of two Judges with reference to the question as 
to whether or not it was barred by limitation. 

It then came on before Collins , C. J., ana Parker, J. 

[415] Sundara Ayyar, for appellant, contended that the Criminal 
Procedure Code had no application to this appeal, which was preferred 
to the High Court under the Extradition Act. He referred to Gazette of 
India notifications No. 2252 I, dated 7th August 1883, and No. 178 J, 
dated 23rd September 1874, and cited Ward v. The Queen (1). 

Their Lordships passed an order admitting the appeal. 

Sundara Ayyar, for appellant. 

Complainant in person. 


JUDGMENT. 

The appellant, Mr. J. W. Hayes, a Barrister by profession, appeals 
against a conviction for defamation under Section 500 of the Indian Penal 
Code. 

It appears that on the 2nd September 1891, Mr. Hayes was prosecuted 
for defamation, the complainant being Mr. Christian, who is described as 
being a Minister of the Gospel. Mr. Hayes was represented by counsel, 
and when Mr. Christian was in the witness box Mr. Hayes said to him 
“ you cheated people at Hyderabad and had to leave the ministry.” For 
using this expression Mr. Hayes was prosecuted before the Court of the 

* Criminal Appeal No. 11 of 1892. 

(1) 6 M. 33. 
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1892 first Assistant to fcho Kesident of Mysore and convicted under Section 500 
March l. of the Indian Penal Code. Mr. Hayes through his counsel admitted that 

- he used the defamatory words complained of, but contended that, being an 

APPEL- accused person, he was privileged. It is argued before us that an accused 
LATE person is absolutely privileged as to any statement he makes or any 
CRIMINAL words that he utters during the progress of the case, and that no proceed- 

- ’ ing can be taken against him either civilly or criminally for any defamatory 

15 M. 414= statement that he makes, and a number of English cases are cited in 
2 M.L.J. 142 8U pporb of that proposition, Munster v. Lamb (1) being especially relied 
= 1 Weir588. 0D The u t mos t extent to which the English cases go is that “ Eo action 

“ of libe or slander lies whether against Judges, counsel, witnesses, or 
“ parties for words written or spoken in the ordinary course of any proceed- 
“ ing before any Court or tribunal recognized by law.” See Dawkins v. 
Lord Rokeby (2). Although we are not bound to follow the English cases 
cited, yet we fully recognize the great importance of allowing the utmost 
freedom to counsel, parties, and witnesses during the progress of a 
case, and if the counsel for Mr. Hayes, or Mr. Hayes if he [416] had 
been defending himself, had asked Mr. Christian in cross-examina¬ 
tion whether in consequence of cheating people at Hyderabad ho 
had not been turned out of the ministry, the question could not have been 
made the subject of a civil action, nor would any criminal proceeding lie 
for defamation under Section 500 of the Indian Penal Code. It must be 
borne in mind that in India Act I of 1872 gives the Court power to decide 
whether the witness shall be compelled to answer questions affecting the 
credit of such witness by injuring his character, and the Court has 
also power to prevent any question being put to a witness merely for 
the purpose of giving him annoyance. See Sections 146 to 152 of Act I 
of 1872'. 

In the case before us it is not contended that the words are true, 
and it appears that Mr. Hayes at the time he uttered the words was not 
defending himself, neither was he called upon by the presiding Magistrate 
to answer or explain the charge made against him. Mr. Hayes, therefore, 
although appealing by counsel, chose to interfere during the examination 
of a witness, and to make grossly defamatory remarks respecting the 
character of such witness, it cannot, therefore, be said that Mr. Hayes 
used the words complained of in the ordinary course of any legal proceed¬ 
ing. We think, therefore, that even under the English cases cited the 
occasion on which Mr. Hayes used the words were not privileged. 
Mr. Hayes is, however, charged under Section 500 of the Indian Pena 
Code, and we hold that the words are clearly defamatory, and, therefore, 
fall within the section. We hold further that the occasion was no 
privileged, that the words were not uttered in good faith but maliciously, 
and that Mr. Hayes is not protected by any of the exceptions to 
Section 499 of the Indian Penal Code. We therefore dismiss the appeal 
and confirm the conviction and sentence. 


(1) L.R 11 Q.B.D. 588. 


(2) L.R. 8 Q.B 255, 


642 



SAMINATHA V. MUTHAYYA 


15 Mad. 418 



18 M. 417 = 2 M.L.J. 119. 

[417] APPELLATE CIVIL. Feb. 29. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. Appel- 

SAMINATHA ( Defendant No. 2), Appellant v. Muthayya LATE 

( Plaintiff ), Respondent * [29bh February, 1892.] CIVIL. 

Limitation Act—Act XV of 1877, Section 22 — Amendment of plaint. 15 M. 417 = 


The creditor of a deoeased trustee of a temple sued two persons, as his ^ H9* 

successors in office, to reoover the amount of the debt. One of the defendants 
died ; the other, who was tho brother of tbe deceased, pleaded that other persons 
were joint trustees with him, and should have been impleaded with him, he also 
alleged that the debt in question was a private debt, and had not been incurred by 
the deceased as a trustee. The persous.named were joined as defendants, and they 
repeated the above allegation. The plaintiff, thereupon, amended the plaint and 
prayed for a personal decree against the original surviving defendant, and the 
others were removed from the record. The amendment took place more than 
three years after the date when the debt was payable, but the suit had been 
instituted within that period : 

Held, that the claim was not barred by limitation, 

[F., 7 C.W.N. 575 (578); 7 C.W.N. 817 (821).] 

SECOND appeal against the decree of T. Ramasami Avyangar, 

Subordinate Judge of Negapatam, in appeal suit No. 463 of 1890, con¬ 
firming the decree of T. Ramasami Ayyar, District Munsif of Tiruturai- 
pundi, in original suit No. 80 of 1839. 

Suit for money payable on 30th May 1886 to the plaintiff by a 
trustee of a temple now deceased. Defendants Nos. 1 and 2 were 
impleaded as his successors. Defendant No. 1 died. Defendant No. 2, 
the brother of tbe deceased debtor, pleaded that there were other trustees 
of the temple who should be joined, as defendants. These persons were 
joined, and they pleaded that the debt had been incurred by tbe deceased 
in his individual capacity, and not as a trustee of the temple. The 
plaintiff then, viz. t on 8th October 1889, amended the plaint and prayed 
for a personal decree against defendant No. 2, and the ocher defendants 
were removed from the record. 

The Lower Courts passed decrees in favour of the plaintiff, and the 
defendant preferred this second appeal. 

Mr. Subramanyam, for appellant. 

R, Subramanya Ayyar , for respondent. 

JUDGMENT. 

[« 8 ] The only question is whether the suit is barred by limitation. 

The plaintiff brought the suit against first and second defendants as 
representatives of one Kailasanadha (Pandara Sannadhi) the adhinastom 
or trustee of the temple at Vedaranyam, stating that the money was due 
on aocount of certain land purchased by Kaialsanadha for the benefit of the 
temple. First defendant having died, the suit was proceeded with against 
second defendant alone as trustee of the temple. He pleaded that there 
were also other trustees who should be included as defendants, alleging, at 
the same time, that the property was purchased by Kailasanadha for the 
benefit of his own family. Under orders of the District Munsif, the others 
named by second defendant were made co-defendants. They also pleaded 
that the property was bought by Kailasanadha for his own benefit, and 
not for tbe temple. Thereupon plaintiff, with th e permission of the 

* Second Appeal No. 1035 of 1891. 
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1892 Court, amended the plaint and prayed for defendants Nos. 3 to 8 being 
Feb. 29. removed from the suit, and for a personal decree against second defendant 
- alone. 


Appel¬ 

late 

Civil. 

15 M. 417 = 
2 M.L.J. 119. 


Second defendant then contended that the suit, as amended, was 
time barred, and relied on Section 22 of the Limitation Act. 

We observe that the second defendant was a party on the record 
from the very commencement, and the question, whether the amendment 
ought to have been allowed or not, is not an objection taken. 

The effect of the amendment was not to add a new nerson as 
defendant, but to alter the ground on which a nerson, already a defendant, 
was to be held liable, plaintiff accepting the defendant’s contention that 
the purchase had been made on behalf of his own family, and noton behalf 
of the temple. 

Having regard to Section 22, we are of opinion that it is not intended 
to anply to a case in which the ground on which the original defendant 
is sought to be made liable is merely shifted, without new persons being 
included as defendants, the intention being not to take away from a person 
newly brought in as a defendant the benefit which the Act would give him 
were a suit instituted against him on that date. The decision in Ganpat 
Pandurang v. Adarji Dadabhai (l) tends to support this view, see page 321 
of the Report. 

We dismiss this appeal with costs. 


15 M. 419 = 2 M.L.J. 116. 

[419] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

KARUPPASAMI ( Plaintiff ), Petitioner v. PlCHU AND ANOTHER 
( Defendants ), Respondents * [9th September, 1891 and 1st March, 3892.] 

Succession Certificate Act—Act VII of 1889, Sections 4, 6— Suit by assignee of a debt 
due to a deceased creditor. 

One Suppamraal lent a sum of money to the defendant and died, leaving an 
adopted son, who assigned the debt to'the plaintiff Neither the plaintiS nor 
his assignor obtained! a certificate under Act VII of 1889. The plaintiff now 
sued to recover the amount of the assigned debt: 

Held, that the plaintiff was not entitled to recover, no certificate having been 
obtained under Act VII of 1889. 

Petition under Provincial Small Cause Courts Act of 1887, Section 25, 
praying the High Court to revise the proceedings of V. P. de Rozario, 
Subordinate Judge of Palghat, in small cause suit No. 879 of 1889. 

The facts of this case appear sufficiently for the purpose of this 
report from the judgment of the High Court. 

The Subordinate -Judge dismissed the suit and the plaintiff preferred 
this petition. 

Sankaran Nay or, for petitioner. 

Desikachariar, for respondents. 

JUDGMENT. 

This is a petition presented under Section 25 of Act IX of 1887. 
As plaiutiff in small cause No. 879 of 1889 on the file of the Subordinate 

• Civil Revision Petition No. 229 of 1890. 

(1)3 B. 312. 
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Court at Palghab, petitioner sued to recover fropa the first counter-petitioner 1892 
money lent to the latter by one Suppammal sinoe deceased. His March l, 

oase was that, after Suppammal’s death, her adopted son, second counter- - 

petitioner, assigned the debt to him, but it appeared that neither the APPEL- 
assignea nor the assignor had obtained a certificate under Act VII of LATE 
1889. The Subordinate Judge called upon the petitioner to produce a CIVIL 

certificate and granted him two months’ time for doing so. Petitioner, - 

however, failed to produce the certificate, and contended that, as the debtor M. 419= 
had agreed to pay the debt to him, he was entitled [420] to recover it 2 M.L.J. 116. 
without producing a certificate. The Subordinate Judge disallowed the 
contention and dismissed the suit with costs. It is argued before us that 
Act VII of 1889 is applicable only to the representatives of deceased 
persons, and not applicable to their assigns. We think the decision 
of the Subordinate Judge is correct. It is not inconsistent with the language 
of Section 4 of Act VII of 1889, for a person claiming a debt under an 
assignment made by the creditor’s heir certainly claims part of the effects 
of suoh creditor. There is nothing in the section to show that the title 
derived from the heir is not as much within its purview as the right to 
succeed set up by the heir himself. It would further be unreasonable to 
hold that the assignee is in a better position than the assignor. If it were 
so held, the heir might assign the debts due to the deceased person to 
others and thereby evade the statutory duty imposed upon him by 
Section 4. The intention was to afford protection to parties paying debts 
owing to deceased persons, and the construction suggested for the petitioner 
would frustrate that intention. The heir of a deceased person caDnot by 
his own act deprive the debtors of the protection guaranteed to them by the 
Act. We may also observe that a certificate may be obtained under the 
Act in respecn of particular debts due to a deceased person as contra¬ 
distinguished from probate or letters of administration, which create in re¬ 
presentatives title to recover all the effects of such person. It is true that 
the Act is called the Succession Certificate Act, and that it does not refer 
in terms to assigns of the heirs of deceased persons ; but it does not follow 
that the right of succession is not the primary basis of the claim to recover 
the debt when it is made by the assignee of the heir, who has to prove 
nob only the assignment, but also the assignor’s right of succession. 

The petition is therefore dismissed with costs. 


15 M. 421 = 2 M.L J. 86. 

[421] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt ., Chief Justice , and 

Mr. Justice Wilkinson. 

CHINNAMMAL AND ANOTHER ( Defendants ), Appellants v. Venkatachala 
{Plaintiff), Respondent .* [23rd November and 15th December, 1891.] 

Hindu law—Inheritance—Paternal aunt—Maternal grandfather. 

Under the Hindu law obtaining in the Madras Presidency, the maternal 
grandfather of a deoeaeed Hindu suoceeds to him in preference to his paternal 
aunt. K 

[R.,21 M. 263 (267) =8 M.L.J. 130 ; 24 M.L.J. 301=13 M.L.T. 213 = (1913) M W N 
202'207'.] ' • 

* Second Appeal No. 235 of 1891. 
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Second appeal against the decree of H.H. O’Farrell, Acting District 
Judge of Trichinopoly, in appeal suit No. 24 of 1889, modifying the decree 
of V. Swaminatha Ayyar, Additional District Munsif of Trichinopoly, in 
original suit No. 123 of 1888. 

Suit on a hypothecation bond, dated 22nd December 1886, and 
executed by one Rangammal (deceased) in favour of the plaintiff. 

The last male bolder of the land, the subject of the hypothecation, 
was Krishnasami Naick, who was the son of Rangammal’s brother. On 
Krishnasami Naick’s death, Rangammal entered on the land as his heiress ; 
the inheritance was then contested by his maternal grandfather and 
grandmother, who, having entered on her death, were joined as defendants 
in this suit. That contest was not finally determined in the lifetime of 
Rangammal, and the same question was now raised by the defendants, who 
pleaded that the charge purported to have been created by Rangammal 
was invalid, no title to the land having vested in her. 

The Lower Courts passed decrees for the plaintiff, against which the 
defendants preferred this second appeal. 

Krishnasami Ayyar , for appellants. 

Ambrose , for respondent. 

JUDGMENT. 

The only question is, who is the nearest heir to the last male owner— 
his father’s sister or his mother’s father? The Lower Courts have decided 
in favour of the father’s sister, on the ground that she being related 
through a male must be held to be more closely related to Kuppusami than 
the defendants, the [422] parents of Kuppusami’s mother, who are related 
through a female. It is argued here that, in virtue of the rule excluding 
femalesin favour of male heirs, the maternal grandfather has the preference— 
Narasimma v. Mangammal (1). On the other side, it is contended that the 
father’s sister comes in under the father’s brother, as the sister is included 
in the term brethren. This construction of the text of the Mitakshara 
has Qot been approved by commentators and has been rejected by the Privy 
Council— Thakoorain Sahiba v. Mohun Lall (2). A father’s sister cannot 
be a gotraja sapinda, because as soon as a female marries, she passes into 
a different gotra, but she is a bandhu, and the son of the paternal aunt 
ranks higher than any maternal bandhu (Mavne, § 535, fourth edition); 
but it does not follow that his mother is a bandhu of the same class. 
The son takes by his own independent merit, not through her (Mayne, 
§492). The maternal uncle has been recognized as a bandhu (Gndhan 
Lall Roy v. The Bengal Government (3),) and the maternal grandfather 
ranks higher than the maternal uncle. (See Mayne, § 535, and 
Krishnayya v. Pichamma (4).) His right therefore as an undoubted male 
heir must prevail over that of the paternal aunt. The decrees of the 
Lower Courts must be reversed and the suit dismissed with costs 
throughout. 


(1) 13 M. 10. (2) 11 M.I.A. 386. (3) 12 M.I.A. 448. (4) 11 M. 287. 
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18 M. 422 = 2 M.L.J. 91. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

RAGHUPATI (Defendant No. 2), Appellant v. Tirumalai 
(Plaintiff No. l), Respondent .* [29th February, 1892.] 

Hindu law—Suit by reversioner to establish invalidity of a sale by a widovj—Daughter 
of last male holder not joined. 

Under the Hindu law obtaining in the Madras Presidency a reversioner is 
entitled to sue to establish the invalidity of a sale by the widow of the last male 
holder, notwithstanding the fact that he left a daughter, who was alive at the 
date of suit, but was not joined as a party. 

£R., 32 C. 6-2 (70) =9 C.W.N. 25; 33 M 410 (411) = 5 led. Cas. 164 = 7 M.L.T. 44 ; 
5 O.C. 360 (364).] 

[423] Second appeal against the decree of W.R. Weld, District Judge 
of Kuruool, in appeal suit No. 2 of 1891, affirming the decree of D. Venkoba 
Rau, District Munsif of Markapur, in original suit No. 47 of 1890. 

Suit to declare the plaintiffs’ title as reversioners to certain lapd, the 
property of the husband (deceased) of defendant No. 1, and to declare a 
sale-deed executed in respect of it by defendant No. 1 to defendant No. 2 
on 15th November 1881 to be void as against the plaintiffs. 

The plaintiffs claimed to be the nearest sapinda gnatis of the late 
husband of defendant No. 1, who died, leaving a daughter, bis only child. 
The daughter was not a party to the suit. 

The District Munsif struck the name of the second plaintiff off the 
record and passed a decree as prayed in favour of plaintiff No. 1, and this 
•decree was affirmed on appeal by the District Judge. 

Defendant No. 2 preferred this appeal. 

Subramanya Ayyar , for appellant. 

Ranga Rau , for respondent. 

JUDGMENT. 

The only question argued before us is whether first plaintiff was 
•entitled to maintain the suit notwithstanding the existence of the daughter 
of Appala Reddi, the last male owner, and our attention has been drawn 
to Rani Anund Koer v. The Court of Wards (1). That case decided that 
the party entitled to sue is, as a general rule, the nearest reversionary 
heir. No question then arose as to whether the existence of a daughter 
while the property was in possession of the widow would bar a suit by 
the next male reversioner. The other decisions to which we are referred 
are Bhikaji Apaji v. Jagannath Vithal (2), Madari v. Maiki (3), Bal- 
yobind v. Ramkumar (4) and Raghu Nath v. Thakuri (5). The decision in 
Balgobind v. Ramkumar ( 4) is a clear authority against the appellant’s 
eontention, and we agree with the conclusion at which the learned Judges 
arrived therein. An estate taken by a daughter being a qualified heritage 
like that of a widow, we see no reason why the existence of a daughter 
should bar a suit by a reversioner any more than would the existence of 
a, co-widow. 


• Beoond Appeal No. 1428 of 1891. 

(1) 8I.A. 14. (2) 10 B.H.C.R. 361. (3) 6 A. 428. 

(4) 6 A. 481. (6) 4 A. 16. 
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[424] In the other cases referred to this point did not arise, or was 
not so fully considered. Such suits are allowed for the purpose of 
enabling the reversioner to protect his interest against alienations made by 
persons in possession with a limited interest. We are of opinion that the 
appeal must fail and we dismiss it with costs. 


15 M. 424. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Handley. 


The Most Reverend Joseph Colgan and another 
(Defendants Nos. 4 and 5), Appellants v. ADMINISTRATOR- 
General OF Madras and others (Plaintiff and Defendants) 

Nos. 1—3), RespondentsJ [4th and 5th January and 2nd March, 1892.] 

Perpetuities . rule against—Superstitious uses—Trust for masses—Executor, assent of — 
Vesting of bequest. 

An Armenian died in Madras in 1836, leaving a will whereby she appointed 
executors and bequeathed a certain sum “that the income thereof be given for 
perpetual masses for the benefit of my soul and for the souls in'purgatory,” and 
she also bequeathed, inter aha, Rs. 42,000 *o her grand daughter for life and 
provided that in the event of her marrying and having children she could bequeath 
to them the said Rs. 42,000; but in the event of her dying without issue, 
Rs. 14,000 out of the said Rs. 42.000, should be subtracted and given to her 
nusband, and the remaining Rs. 29,000 should be added to the first-mentioned 
bequest and the income thereof be similarly given for masses. The executor 
with probate gave effect to tbe first-mentioned legacy. By a settlement made in 
contemplation of the marriage of the grand-daughter, the subject of the second 
legacy was settled as provided in the will except as to the Rs. 14,000, as to which 
it was declared that in the event of there being no issue of the marriage, and of 
the wife surviving the husband and dying without marrying again, it should 
be divided between the residuary legatees of the testatrix. The husband was a 
party to tbe settlement, as also was the executor of tbe testatrix who was one 
of the trustees of tbe settlement. Tbe marriage having taken place, a suit was 
brought by the husband and wife against the trustees, and a decree was passed 
under which the trustees were relieved of their office, and the trust funds paid 
into Court with the direction that interest accruing thereoD be paid to the wife 
until further order. The husband died without issue and subsequently in 189ft 
the wife died not having re-married. The Administrator-General of Madras 
took out letters of administration to administer the estate left [425] unadminis- 
tered of the testatrix, and the Rs 42 000 above referred to were paid over to him: 

Held by Shephard . J . that the sum of R*. 14.000 by reason of the settlement, 
but not otherwise, fell into the residue of the estate of the testatrix : 

Held by Collins, C.J., and Handley, affirming Shephard, J. 

(11 that the sum of Rs. 28,000 formed uoadministered assets of the estate of 
the testatrix ; 

(2) that the bequest for masses was void as infringing the rule against 
perpetuities. 

[R., 18 M. 201 (213) ; 31 M. 187 (190) = 18 M.L.J. 158 ; 10 Bom. L.R. 417(476).] 

Appeal against the decree of Mr. Justice Shephard sitting on the 
original side of the High Court, in civil suit No. 325 of 1890. 

Suit by the Administrator-General of Madras, to whom had been 
granted letters of administration of the property and credits, left unad¬ 
ministered by John Arathooo, deceased, of Hosannah Arathoon who died 


* Appeal No. 22 of 1891. 
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on 10th August 1836. There were annexed to the letters of administration 
the will of Hosannah Arathoon, dated 5th August 1836, and a postscript 
or oodioil thereto, dated 7th August 1836, which were as follows:— 

'* This is my last will and testament. 

Firstly. —I leave eight thousand pagodas or twenty-eight thousand 
if rupees, that the income thereof be given for perpetual masses for the 
benefit of my soul and for the souls in purgatory. 

Secondly. —I leave to my beloved grand-daughter Maria Hosannah 
Chambers twelve thousand pagodas or forty-two thousand rupees, that 
the same be secured or settled on her, and that she enjoy the income of 
the said sum as long as she lives. Should my said grand-daughter 
marry and have children, she can will away and bequeath to her children 
the said secured or settled twelve thousand pagodas or forty-two thousand 
“ rupees. But should my said grand-daughter die without issue, then four 
thousand pagodas or fourteen thousand rupees of this secured or settled 
sum is to he subtracted and given to her husband, and the residual eight 
“ thousand pagodas or twenty-eight thousand rupees I will that it go and 
“ be added to the foregoing bequest which is in the first paragraph of my 
will, that the income of this eight thousand pagodas added to the income 
of that eight thousand pagodas he given for perpetual masses for the 
“ benefit of my soul and for the souls in purgatory. 

“ Thirdly. —I leave one thousand rupees to my sister’s grand-daughter 
“Jane Maria Marootb, that it be given to her at the time of her 

“ marriagn. 

[426] 1 Fourthly. —T leave five hundred rupees to be equally divided 
“ amongst my three old servants, who are Jenny and Podika and 
“ Chorrymnthoo. 

“ Fifthly. —I leave the entire residue of my estate, whatever it may 
“ be, to be equally divided amongst my beloved daughter Hosannah 
“ Chambers and my beloved sons John and Asteal Satur Peter Arathoon, 
whom I nominate and appoint my residuary heirs. 

Sixthly. —I, under these presents, appoint and denote my beloved 
“ sons John and Asteal Satur Peter Arathoon to be the sole executors of 
“ this mv will. In testimony of the above my writings I have signed 
and sealed this at Madras this fifth day of August in the year of The 
“ Lord one thousand eight hundred and thirty-six. 

[Here follow signature and attestation.] 

“ Postscript. —This is a part of mv above will. Should it so happen 
“ that my grand-daughter Maria Hosannah Chambers died unmarried, 
“ then the said four thousand pagodas or fourteen thousand rupees which I 
“ have left to be given to her husband, considering the possibility of her 
“ being married and dying without issue, I will that the said four 
‘thousand pagodas or fourteen thousand rupees be equally divided 
“ amongst my three residuary heirs at Madras the 7th of August 1836.” 

Probate of the above will and codicil was granted on 8th October 
1836 to John Arathoon. Leave was reserved to the other executor named 
in the will to come in and prove, but he never did so. 

The first defendant in this suit was the sole surviving executor of 
John Arathoon. The second defendant was the Official Assignee of 
Madras, and as such the assignee of the estate and effects of the second 
son, A. S. P. Arathoon, who was adjudicated an insolvent in 1851 and 
died in 1854, having previously obtained his personal discharge, but was 
not shown to have obtained a final discharge. The third defendant was 
the Administrator-General of Madras, who was the administrator of the 
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estate and effects (left unadministered) of the daughter Hosannah 
Chambers, deceased. The fourth and fifth defendants were, respectively, 
the Roman Catholic Archbishop and the Vicar-General of Madras. 

As to the legacy in the first paragraph of the will, John Arathoon 
in his lifetime transferred a Government promissory note [ 427 ] of the 
value of Rs. 28,000 (representing the amount thereby bequeathed) to his 
sons, by whom it was ultimately transferred to the fourth and fifth 
defendants to hold to the uses therein mentioned. At the settlement of 
issues it was decided by Handley, J., that this promissory note and the 
question of the validity of the above-mentioned legacy did not come within 
the scope of the suit. 

As to the legacy in the second paragraph of the will, John Arathoon 
invested the sum of Rs. 42,000 thereby bequeathed in a Government 
promissory note, which was subsequently brought into settlement by a 
deed, dated 25th April 1840, made in contemplation of the marriage of 
Maria Hosannah Chambers, the grand-daughter, with James Supple, and 
executed among others by James Supple and by John Arathoon who was 
one of the trustees thereof. By the terms of that deed, it was provided 
that the said Government promissory note be held from and after the 
then intended marriage in trust, as to the interest and income thereof for 
Maria Hosannah Chambers for life to her separate use and upon her death 
in trust as to the interest and income thereof for her husband, the said 
James Supple, for his life, and on the death of the survivor of them if there 
should be children of the marriage, for such children, respectively, as there¬ 
in mentioned; and it was further provided, if there should be no child 
of the said marriage and the said James Supple should survive the said 
Maria Hosannah Chambers, then the said trustees should pay and 
dispose of the sum of Rs. 14,000, part of the siid sum of Rs. 42,000. to the 
said James Supple for his own use and benefit and that the said trustees 
should stand and be possessed of the sura of Rs. 28,000, being the balance 
of the said sum of 42,000 in trust, that the same should be added to the 
charitable use and bequest contained in the will of the said Hosannah 
Arathoon, but that if the said Maria Hosannah Chambers should survive 
her husband, the said James Supple, and should depart this life without 
marrying again, then upon the further trust that the said trustees should 
pay and dispose of the said sum of Rs. 14,000, part of the said sum of 
Rs. 42,000, into and amongst the several residuary heirs and legatees of the 
said Hosannah Arathoon named in her said will and codicil and should 
pay and dispose of the said sum of Rs. 28,000, being the balance of the 
said sum of Rs. 42,000, so that the same should be added to the said 


charitable use and bequest therein before mentioned. 

[ 428 ] James Supple and Maria Hosannah Chambers were married 
on 27th Anril 1840. In 1860 they filed a bill of complaint on the equity 
side of the Supreme Court of Judicature at Madras against the trustees of 
their marriage settlement. Under the decree passed by that Court the 
trustees were released from their office as such, and the promissory note 
in question was brought into Court and it was ordered that the interest 
thereon be paid to Mrs. Supple until further order. James Supple died 
without issue on 28th November 1872 and Mrs. Supple died on 17th 

March 1890 without marrying again. . 

The Administrator-General applied for letters of administration m 
pursuance of an order made in the equity suit above referred to. 

It was pleaded by defendants Nos. 4 and 5 that John Arathoon ha , 
by reason of his accepting the trusts of the above marriage settlemen , 
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assented fco the legacy bequeathed and all the provisions contained in the 
sixth paragraph of the will and that nothing was left unadministered by 
him of the estate of the testatrix. With reference to the effect of the 
marriage settlement, a further question was raised as to whether or nob 
the next of kin of James Supple were entitle ! to the sum of Rs. 14,000, 
part of the trust funds. Notice of the suit wa9 given to his next of kin, 
but they did not desire to be joined as parties and the above question was 
raised on their behalf by the Administrator-General. 

The following issues were framed :— 

First. —Is the bequest of Rs. 28,000 by the will of Hosannah Arathoon 
given on the death of her grand-daughter Maria Hosannah Chambers 
without issue void as being for superstitious uses on the ground of 
uncertainty or as being contrary to the rule against perpetuities ? 

Second. —Has the sum of Rs. 14,000, directed by the will of Hosannah 
Arathoon to go to the husband of her grand-daughter Maria Hosannah 
Chambers, lapsed and become part of the residuary estate of the said 
Hosannah Arathoon ? 

Third. —If James Supple, the husband of the said Maria Hosannah 
Chambers, took a vested interest in the said sum of Rs. 14,000, has the 
said sum by virtue of the Indenture of settlement of 25bh April 1840 
become part of the residuary estate of the said Hosannah Arathoon ? 

[ 429 ] Fourth. —How are the said two sums of Rs. 28,000 and 
Rs. 14,000 to be paid aDd distributed? 

Fifth. —Whether the said sum of Rs. 28,000 is part of the estate of 
the said Hosannah Arathoon to be administered having regard to the 
said settlement of 25th April 1840 ? 

Sixth. —Was Hosannah Arathoon a Roman Catholic by religion and 
an Armenian in nationality and domiciled in Madras as alleged by fourth 
and fifth defendants ? 

Mr. K. Brown , for the plaintiff. 

The Wills Act XXV of 1838 was enacted after the death of the testa¬ 
trix, accordingly it has no application to this case. The repealing sections 
in that Act are, however, indirectly of importance because they raise an 
inference that up to its enactment the statutes there referred to were in 
force in India, and that others of the same periods including those of the 
Tudor reigns, which have not been repealed are still in force. The 
Statute of Edward VI, expressly refers to “ Masses satisfactory for the 
dead” such as are attempted to be made the purposes of a trust by 
the will now in question ; and it is submitted that these trusts are bad 
under the effect which has been given to that statute and on general 
grounds of public policy, as being superstitious. That they would fail in 
England is plain from Cary v. Abbot (1), West v. Shuttleworth (2), In re 
Blundell's Trusts{$) t Heath v. Chapman{ 4), Morice v. Bishop of Durham{5 ) 
and see 1 Jarman on Wills p. 505. 

The question next arises is whether or not this was part of the law 
brought by the English into India : see Mayor of Lyons v. East India 
Company{6), Gardiner v. Fell( 7), Freeman v. FairlieiS), Ruckmaboye y.Lul- 
loobhoyi 9), Advocate-General of Bengal v. Ranee Surnomoye Dossee(10), 
That question has been answered in the negative as far as regards Hindus 

(1)7 Ves. 490. (2) 2 My. & K. 684. (3) 30 Beav. 360. 

(4) 2 Drewry 417. (5) 10 Ves. 626. (6) 1 M.I.A. 175 (274) 

17) 1 M.I.A. 304. . 18) 1 M.I.A. 343. (9) 5 M.I.A. 234. 

(10) 9M.I.A. 387. 
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in Advocate-General v. Vishvanath Atmaram (1), and as regards Christians- 
in Andrews v. Joakim (2) 

The last named case was decided by odo Judge only, Phear, J., 
following a decision of Norman, J., also sitting alone. Neither of 
these decisions can be regarded as settling the question, nor were [430} 
they so regarded in Judah v. Judah (3), which though it was decided on 
the ground of uncertainty merely, is sometimes referred to as an 
authority pointing the same way as the judgment of Phear, J. The earlier 
cases, it should be observed, were decided without express reference at any 
rate to the rulings above quoted on che extent to which English Law was 
introduced into India; and they fail to give effect to the principle of those 
rulings. Again it is impossible to gather from the judgments what law 
other than the English was supposed to be applicable in this country to 
Christians, who have no personal law like those of Hindus, Muham¬ 
madans, &c., safeguarded by the charters and regulations. Moreover, the 
bequests in each of these cases were clearly impeachable on the ground 
that they violated the rule against perpetuities and for that reason, if for 
no other, the decisions are wrong. 

The trusts in the present case are also bad for the reason that they 
violate the rule against perpetuities. Since Yeap Cheah Neo v. Ong Cheng 
Neo (4) it must be taken as settled that that rule as a rule of public policy 
is applicable in India; and it is violated here, for the performance of the 
trust for masses would effect and was intended to effect no public benefit 
so as to bring it into the class of charitable trusts. Compare Rickard v. 
Robson (5), Hoarev. Osborne (6), Hunter v. Bullock (7). and see Broughton 
v. Mercer (8), Fatmabibi v. The Advocate-General of Bombay (9), Limji 
Nowroji Banaji v. Bapuji Ruttonji Limbuwalla{ 10). The case cannot be 
put upon the footing of the gift of a Hindu for religious purposes as 
Armenian Roman Catholics have no personal law. 

(SHEPHARD, J., referred to Ijopez v. Lopez (ll).) 

That ruling in that case, which arose upon a question of matrimonial 
law, cannot be applied here. Moreover, even if it could beapplied, there is 
no evidence what is the customary law of the class to which the testatrix 
belonged. And if such law when ascertained were found to conflict with 
the rules of public policy, effect could not be given to it since it has notbeen 
safeguarded by the charter or the regulations. Arule against perpetuities is 
[431] in fact recognised in many cases to which the Hindu law is appli¬ 
cable ; it is a different rule from that enforced in other cases, but it has, 
however, the same object. See Arumuqam Mudali v. Ammi Ammal ,12), 
Kumara Asima Krishna Deb v. Kumara Kumara Krishna Deb (13), Krishna- 
ramani Da si v. Ananda Krishna Bose (14), Ganendra Mohan Tagore v. 
Upendra Mohan Tagore (15). Even if the trust could be regarded as 
charitable in any sense, it is not a public charitable trust; and also the 
uncertainty affecting it would suffice to render it invalid. 

With reference to the Rs. 14,000 payable to the husband of Maria 
Hosannah Chambers, I contend that under the terms of the will it was a 


fl' 1 B.H. C. R. App. 9. 
04) L R 6 P P. 381. 

(7) L.R. 14 Eq. 45. 

(10111 B. 441. 

(12- 1 M. H. C. R. 400. 

(14) 4 B. L. R. (O.C.) 231 


(2) 2 B.L R. fO. C.) 1 
(5) 31 Beav. 244. 

(8) 14 B L R 442. 

(11) 12 0. 706. 

(13) 2 B. L.R. (0.0.) 
(277, 293). 
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vested interest; in the events which happened it has not been divested 
and it passed to his next of kin. Phipps v. Ackers (l). 

As to the insolvent, there is no evidenoe that he obtained a discharge 
in the nature of a certificate nor indeed that he was a trader. See 
Insolvent Aot, Seotions 59, 60. His interest accordingly would pass to 
the Official Assignee. 

Mr. R . F. Grant for first defendant argued that the power under the 
will to appoint among the children of the grand-daughter had been 
exceeded in the settlement, which accordingly should be treated in the 
present suit as a nullity and that the sum of Rs. 14,000 bequeathed to 
the man whom the grand-daughter might marry had fallen into the 
residue. 

Mr. Michell, for second defendant. 

As to the question of the bequest for pious uses, the assent of the 
executor is immaterial. Moreover, it is clear that the Armenians as such 
have no personal law founded on their religion, and consequently the 
English law is applicable to them: see Secretary of State v. Administrator- 
General of Bengal (2), Broughton v. Pogose (3), Bartow v. Orde (4). It is 
erroneous to consider the rule of perpetuity as an exceptional restraint on 
a man’s power of disposition of property. On the contrary it is the right 
of a man to tie up property after his death that should be regarded as a 
matter of exception—a privilege recognised late in the development of the 
law. See, as well as the cases already cited, Maclean [432] v. Cristall (5), 
Cocks v. Manners (6). The argumeut as to the uncertainty of the trust is 
fortified by Judah v. Judah (7), Sandial v. Maitland (8), Advocate-General 
v. Damother (9), Jarman on Wills, p. 213. The argument as to the 
vesting of Supple’s interest in the sum of Rs. 14,000 is unsound. Phipps 
v. Ackers (1), Finch v. Lane (10), In re Jackson's Will (11), Sturgess v. 
Pearson (12) are distinguishable from the present case ; in those cases 
there was a direct bequest, but in the present case there is none, but only 
a direction to convey on the happening of an event which must be 
considered a condition precedent to vesting. But even if it were otherwise, 
he disposed of his interest by concurring in the marriage settlement; 
so that in either case this sum forms part of the residuary estate of the 
testatrix. 

Mr. Powell for third defendant argued that the trust for pious uses 
was bad, if for no other reason, because no beneficiary was named and 
referred to Lloyd v. Lloyd (13), In re Williams (14), In re Birkett (15). 

Mr. E. Norton (Mr Kernan with him) for fourth and fifth defendants. 

Our clients claim both under the will and also under the marriage 
settlement. In fact there were no assets of the testatrix left unadminis¬ 
tered, and the assent of the executor to the trusts in the will was 
evidenced by his payment over of the first sum of Rs. 28,000 and the 
provisions in the marriage settlement relating to the second sum. 

As to the main question, Roman Catholics are as much entitled to 
settle money for the trusts of their religion as are the Hindus ; their 
religion was established before the English occupation and the statute of 
Edward VI. was never made applicable to India. See Whitley Stokes’ 
Codes of Substantive Law, p. 9. 
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(1) 9 01- & F. 588. 
(4) 13 M.I A. 277. 

(7) 6 B.L.R. 433. 

(10) L R. 10 Eq. 501. 
(18) a Sim. (N.8.) 255. 
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(8) 1 FultoD 476. 
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(14) L.R. 5 Oh. D. 735. 
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1892 That effect is to be given to the Canon law, as the personal law of 

March 2. Roman Catholics appears from the Full Bench decision of the High 

-Court of Bengal in Lopez v. Lopez (1), and there is nothing in Yeap 

Appel- Cheah Ncn v. Ong Cheng Neo (2) to prevent effect from being given to it 
LATE in the present case, for the Judicial Committee [433] was there dealing 
CIVIL with a settlement of land by foreigners in a country which was uninha- 

_* bited at the commencement of the English occupation. See as to the 

15 M. 424. introduction of English law into the English dependencies Advocate- 

Genero.l of Bengal v. Ranee Sumomoye Dossee (3). 

The wiil then must be construed in accordance with the rule of equity 
and good conscience and that has been held to validate such trusts as 
those now in Question. Das Merces v. Cones (4), Judah v. Judah (5), 
Advocate-General v. Vishvanath Atmaram{ 6), Andreivs v. Joakim (7) and 
compare In re Michel's Trusts (8), Townsend v. Cams (9), Banker v. Sutton 
(10). Moreover, the present trusts are charitable; there is a spiritual 
advantage, and also to the priests a material advantage. Compare 
Kusalchand v. Mahadevgiri (11). 

As to the ordinary rule of perpetuity, it is to be observed that even 
under the Transfer of Property Act the rule is not as restricted as is the 
English rule. See also as to its application in India Goberdhun Bysack v. 
Sham Chand By sack (12), Mullick v. Mullick (13), AnanthatirthaChariar 
v. Nagamuthu Ambalago-ren (14 ), Maniklal Atmaramv. Manchershi Dinsha 
Coachman (15), Abdul Cadur Haji Mahommed v. Turner (16), Limjt 
Nowroji Banaji v. Bapuji RiUtonji Limbuwalla (17). 

Fallc v. Godfray (18), Pickering v. Stamford (19), Attorney-General ?. 
The Iron Monger's Company (20), Stafford v. Stafford (21) were also 
referred to. 

Mr. K. Brown , in reply. t . 

Shephard, J.—This is a suit in which the Administrator-Cenerai 

submits to the decision of the Court certain questions which have arisen 
in the administration of the estate of the late Hosannah Arathoon. 
Hosannah Arathoon died on the 1st August 1836, having first u y 
executed a will, whereby, among other bequests, she left Rs. 28,000 directing 
“ that the income thereof be given for perpetual masses for the bene&t 
of my soul and for [434] the souls in purgatory ” and bequeathed to her 
grand-daughter, Maria Hosannah Chambers, Rs. 42,000 to. enjoy ® 
income during her life, directing that in the event of her dying 
issue (which event happened) Rs. 14,000, part of the said sum, sbou ® 
subtracted and given to her husband, and the residue, Rs. 28,000, s ou 
be added to the first-mentioned bequest, so that the income of t e wo 
sums should be given for perpetual masses, for the benefit of her sou an 
for the souls in purgatory. The will further contained a gift of ® en 3 
residue of the estate to her three children Hosannah Chambers, 

* Asteal Satur Arathoon, the two last being appointed executors. 

of the will was granted to John only, and he acted in the admims ra 
of the estate until his death on the 17th of March 1875. e . r| il a 

other executor, predeceased him. It is alleged in the plaint t a , m 

(3) 9 M.I.A. 3S7. 

(6) 1 B.H.C.R. App. ix. 

(9) 3 Hare 257. f 
(12) Bourke 290. 

(15) 1 B. 269. 

(18) 14 App. Ca. 70. 

(21) 1 De. G. & J. 202. 


(1) 12 C. 706. 

(4) 2 Hyde 65. 

(7) 2 B.L.R. O.C. 148. 
(10) 1 Keen 232. 

(13) 1 Knapp 245. 

(16) 9 B. 158. 

(19) 2 Yes. 272. 


(2) L. R. 6 P. C. 381. 
(5) 5 B.L R. O.C. 433. 
(8) 28 Beav- 39. 

(11) 12 B.H.C.R. 214. 
(14) 4 M. 200. 

(17) 11 B- 441. 

(20) 2 M. &K. 576. 
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course of administration, John transferred to his sons Albert John and 
Samuel, a Government promissory note for Rs. 28,000, representing the 
first-mentioned legacy, to be held by them on the trusts of a deed, dated 
in or about August 1872. The execution of this deed is denied by the 
first defendant, grandson of the testatrix, who, however, admits that the 
promissory note was transferred by John to Albert John, and further 
admits that after John’s death, he and Albert John, the other executor 
of John’s will executed a deed of declaration, dated 9th May 1877. 
It is reoited in that deed that John had handed over the Government 
promissory note to Albert John, to be held by him upon the trusts of 
Hosannah’s will and that it had since been transferred into the names of 
Stephen Fenoelly, Josesph Golgan and Alfered Peter (the first defendant) 
and it is deolared that these three persons shall hold the said note upon 
the trusts created by the will. The promissory note seems to have been 
in the hands of the first defendant till 1884, but admittedly was held by 
him as co-trustee with Archbishop Golgan. With a letter of the 26th 
February 1884, he hands over the note to the Archbishop and retires from 
the trust. Previously to this, the other trustee, Dr. Stephen Fenoelly 
had died and accordingly, in 1890, a fresh declaration of trust was 
executed, whereby the note became vested upon the original trusts in the 
Archbishop and the very Hevd. Theophilus Meyer, the fourth and fifth 
defendants. From the statement of the facts, it appears that John, the 
executor, appointed under Hosannah’s will and the two executors of John’s 
will, to [435] whom the entire representation of the testatrix was trans¬ 
mitted, not only consented to the bequest of Rs. 28,000, but did all that 
was required to give effect to the directions of the testatrix. As far as 
this sum is concerned, I must hold that it is not part of the estate of 
Hosannah left unadministered and that, therefore, no question with regard 
to it has to be decided in this suit. The other bequest stands on a 
different footing, because the grand-daughter Maria Hosannah, who, under 
the will, enjoyed the income of the entire sum of Rs. 42,000 during her life, 
did not die till the 17th March 1890, and the Government promissory note 
in which that sum was invested is in the hands of the Administrator- 
General as administrator de boms non of the estate of the testatrix. 
Questions arise with regard to Rs. 14,000, part of this sum and 
a separate question with regard to the remaining Rs. 28,000. After 
the death of the testatrix the legatee, Maria Hosannah, intermarried 
with one James Supple and a deed in contemplation of marriage 
was executed by them and certain other persons on 25th April 1840. 
There were no children of the marriage and Supple predeceased his wife, 
dying in 1872. Provision is made for this event in the settlement, for in 
case of Maria Hosannah surviving her husband and afterwards dying, 
the trustees are directed to pay Rs. 14,000, part of the sum of Rs. 42,000 
brought in the settlement, to the residuary heirs and legatees of 
Hosannah. In my opinion, the case is within the principle recognised 
in Phipps v. Ackers (1) and Finch v. Lane (2), and I think that the hus¬ 
band took a vested interest in the Rs. 14,000 and therefore, apart from 
the settlement, that sum would not form part of the residuary estate of 
Hosannah. Under the settlement, however, the sum is treated as a part 
of her residuary estate and, as such, came into the hands of the Adminis¬ 
trator-General. By the decree in an equity suit of 1860, the trustees of 
the settlement were discharged, and it was under an order made in that 

(1) 9 01. & F. 583, ; ( 2 ) L.R. 10 Eq. 501. 
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suit that the Administrator-General took out letters of administration and 
became possessed of the fund, out of which the Rs. 14,000 has to be paid. 
If I am wroDg in holding that Supple took a vested interest in the sum, it 
is clear that it must fall into the residue and he administered accordingly. 
In either view I hold that it must be treated by the Administrator-General 
as part of the residuary estate of Hosannah. [436] No question is expressly 
raised by the issues as to the persons who now represent the residuary 
legatees, but it was argued with regard to one of them, Asteal Satur, that any 
interest to which he or his estate might be entitled was vested in the Official 
Assignee. I think this contention is sound, for it is shown that he filed 
his petition in the Insolvent Court in 1851, and it is not shown that he 
obtained any order of discharge except a personal one. I have now dealt 
with the second and third issues and all the questions argued with regard 
to the Rs.14,000. Theremainingquestion, relating to thesum of Rs. 28,000, 
is whether the bequest of this sum made in Hosannah’s will is a valid 
one. The validity of the gift has been impugned on the ground of uncer¬ 
tainty and as infringing the rules against perpetuities. This latter point is 
the more important one and it is one as to which, but for an authoritative 
ruling of the Privy Council Yeap Cheah Neo v. Ong Cheng Neo (l), I should 
have entertained great doubt, and inclined to the opinion that the gift 
being made for a religious purpose might be upheld. The will made by a 
Chinese testatrix, contained a devise of a house for the performance of 
religious ceremonies to her late husband and himself. The dedication 
of the house,” the Judicial Committee observes, “bears a close analogy to 
gifts to Priests for masses for the dead. Such a gift by a Roman Catholic 
widow of property for masses for the repose of her deceased husband s 
soul and her own, was held in West v. Shnttleworth (2) not to be a chari¬ 
table use, and, although not coming within the statute relating to 
superstitious uses, to be void.” The Judicial Committee proceed to say 
that the Judge below was right in holding that the devise, being in perpe¬ 
tuity, was not protected by its being for a charitable use. This decision 
not only lays down the principle in which the present case must be decided, 
but also re-affirms what was h«ld in West v. Shnttleworth (2), viz., that a 
gift of this particular c'ass now in question cannot be deemed to be a gift for 
a charitable purpose. The principle in question is that which is expressed 
in the rule against perpetuities, a rule founded on considerations of public 
policy from which an exception, also on grounds of public policy, is allowed 
in favour of gifts for purposes useful and beneficial to the public and which 
in a wide sense are called charitable uses. [437] I do not thiok that the 
principle is the less applicable because in the present case it was money 
and not, as in the case cited, land which is sought to be dedicated to te 
performance of masses. That a gift for that purpose is not a charitab e 
gift so as to take the case out of the rule and bring it within the ® xcep ' 
tion is distinctly held by the Judicial Committee, and I think I am boun 
to follow that ruling and, therefore, to disregard the cases decided m t is 
country to the contrary effect. It, therefore, becomes unnecessary o 
consider those cases in detailor the other cases cited by Counsel on bo 
sides. I must hold that the bequest now under consideration was void 
and that the money, therefore, falls into residue and must be distribu e 

accordingly. . . , . . 

Defendants Nos. 4 and 5 preferred this appeal against the judgment oi 

Shephard, J. 


< 4 


4 4 


* * 


i 4 


4 4 


(1) L. R. 6 P. 0.381. 


( 2 ) Myle & K. 684. 
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Mr. Reman (Mr. E. Norton with, him) for appellants. 

We contend that the estate is fully administered. Bringing the 
monev info settlement prevented it from being part of the estate. 

[C.jllins, O.J.: Why? Some one made a settlement in accordance 
with the w 11. N > one had power to take it out of the estate or alter the 
subsequent request if it was good.] 

The settlement vested the whole in the trustees of it. 

[Collins, C J. : It was impossible. No one could do it.] 

The contrary would appear from Lewin on Trusts, 8th edition, 
page 204, where a case is cited in which the executor severed the fund 
and became a trustee for the trusts of the will. 

[Collins, C..T. : Assume that was done.] 

Here the executor did more for he put it all into settlement, the 
administration accordingly is over, and the Administrator-General cannot 


1892 

March 2. 

Appel¬ 

late 

Civil. 

15 if. 424. 


come in. 

[Co. .LINS. C.J. : Who can?] 

No one hut a cestui qua trust. 

I Handi.EY. J. : Toe Administrator-General has the money, he has a 

right to conn for directions.] 

He should pav it into Court and let others come in. 

As to the effect to he giv-n to the trusts, the bequest is valid as a 
charitable bequest. Transfer of Property Act, Section 17, would not exclude 
it ev'-n if the rule against perpetuities applies, for the trust is beneficial 
for the public in the advancement of religion—[438] compare Succession 
Act Sections 104-5. The law of superstitious uses does not apply in 
India and there is no reason why the rule against nerpetuities should, in 
such a case as the present. For similar cases of bequests for masses, 
see D is Mercesv. Cones (1) f dlowed by Andrews v. Joakim (2), Judah v. 
Judnh (3), Kusalch ind v. Mahadevqiri (4), see also Cary v. Abbot (5). 

[Collins C.J. : We are disposed to agree that the rule of 
superstitious uses does no', apply in India. But you must argue it is a 
charitable use. If not how can you get over the Privy Council case ? 

Public policy is the same everywhere.] 

Thit cise is inapplicable on the ground that Singapore was 
uninhabited before the English occupation, and the case, I shall show, is 
otherwise disi iciguishable. As to the allege 1 applicability of the rule against 
perpetuities, s an B>ouqhton v. Pogose (6j. Advocate-General v. Vishvanath 

Atmaram (7), Kusalchand v Mahadevqiri (4). 

In su >n >rt of mv argument toat if the trust is nob bad as superstitious 
ib is go -d as b*»in* charitable, I refer to the Southcote case, Thornton 
y. Home (8), and Whicker v. Hume (9). But the rule against perpetuties 
is c e u ly maonhc .ble in India, because (l) endowment of temples and idols 
are permitted; 2) r.he--e are decisions of the Privy Council on appeal from 
India inconsistent to Yeap Cheap Neo v. Onq Chenq Neo (10). As to that 
case ib has alrealy hem pointed out that Smgapare was an uninhabited 
island, there was accordingly no lex loci ; moreover there real estate and not 
personalty was in question. 

A< to nne im iorba ice of the distinction of the case in Yeap Cheah Neo 
v Onq Cheng Neo (10) on the ground that there was no lex loci there, see 
Mayor of Lyons v. Ea st India Company (11) proceeding on the reasoning in 

2 Hydfl 65. 121 2 B.L R. (O.C#) 148» (3/ 5 B.L.R. 433« 

U 12 B H.C.R. 214. (5) 7 Ves. 495. (6) 12 B.L.R. 74. 

(7) 1 R. H.O.R App. 9. CQi 31 Beav. 14. (9) 14 Beav. 509. 

(10) L R. 6 P.0. 381. (U) 1 M.I.A. 175. (274). 
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the Grenada case. See also Lopez v. Lopez (l), as to the law applicable 
to oriental Christians. Yeap Cheah Neo v. Ong Cheng Neo { 2), is also 
distinguishable as having merely followed West v. Shuttleicorth (3) which 
isnot law in India where the rule of superstitious uses does not obtain. 

[439J [Handle! , J. : The bequest here i9 an absolute one : does not 
that case support the argument as to the rule against perpetuities ? 

It is not rightly understood. 

[Collins, C.J. : How doe9 the trust here differ from a trust for a 
tomb ? I cannot see it tends to advancement of religion.] 

[Handle!, J. : Is it an advantage to people who are alive?] 

It is submitted that it tends to the advancement of religion generally. 
See Breaks v. Woolfrey (4; showing the Master of the Rolls went wrong as 
to prayers of the dead in West v. Shuttleicorth (3J which was followed in 
Heath v. Chapman (5) and in re Blundell’s Trusts (6). 

As showing that the English rule is not applied by the Privy Council 
to cases arising in India, see Mullick v. Mulhck (7), Jezvun Doss Sahoow. 
bhah A ubeer-ood-deen (S), Sonatun Bysack v. Sreemutty J uggutsoondree 
Dosset : [9j, Jug gut Mohan Dossce v. Mussumat Sokheemoney Dossee (10), 
Bajender Dull v. Sham Chand Mitter (11), Atami v. Komu (12), and compare 
Kumar a Asvma Krishna Deb v. Kumar a Kumar a Krishna Deb (13), 
Ganendra Mohan Tagore v. Upendra Mohan Tagore (14), Jatmdra Mohan 
lagore v. O anenara Mohan Tagore (15 1 . 

Mr. K. Biown tor first respondent. The Administrator-General took 
out letters of administration in pursuance of an order of Court and it is 
submitted that no unauthorized dealing by the executor with this fund 
whicn was in Court until it was paid to the Administrator-General under 
bis letters can oivest it of its character as assets of the testatrix. The valid¬ 
ity o the bequest is questionable on the various grounds mentioned in 
t e third issue. Ido not propose to adduce any argument on the rule of 
superstitious u a es, because it is sufficient to show that the bequest not 
being charitable is bad for uncertainty and as infringing the law against 
perpetuities. The question of perpetuity is in fact concluded by the 
authority of leap Cheah Neov. Ong Cheng Neo (2), and for the application 
of t e lule in that case it is immaterial that the property now in question 
is money and not land. The rule of perpetuity is of general applicability 
[440J and is founded on public policy. 1 Jarman on Wills, pp. 205-6. 
The present case cannot be brought within the exception made in favour 
of charitable trusts, lor the present trusts are of benefit to no part of the 
public. See Jarman, pp. 208-10 and see Indian Succession Act, 
Section 105, and Whitley Stokes’ note to that section. 

[Handley, J. The Privy Council follow T Vest v. Shuttleicorth (3) 
did not that pioceed on the law of superstitious uses?] 

That law no doubt came in question ; but the Court considered 
whether or not the uses impugned as superstitious were charitable, and 
so within the exception to the rule against perpetuities which in fact was 
the foundation of the judgment. Had the uses been held to be chari¬ 
table and so not within that rule, they would not have failed altogether, 
but effect would have been given to them cy-pre 9 although they could 


(1) 12 C. 706, 

(4) 1 Curties 880. 

(7) 1 Knapp 245. 

(10) 14 M. I.A. 289. 

(12) Appeals Nos. 80 and 105 of 1886. 
(14) 4 B.L.R. O.C. 103. 


(2) L.R. 6P.C.381. 
(5) 2 Drewry 417. 
(8; 2 M.I.A. 390. 


(3) 2 My. & K. 684. 
(6) 30 Beav. 360. 

(9) 8 M.I.A. 66. 

(11) 6 C. 106. 

(13) 2 B.L.R. O.O. 11, 
(15) 9 B.L.R. 377. 
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nob have been carried oub as the settlor desired. West v. Shuttleworth (1) 1892 

is an answer to the contention on the other side that these trusts March 2. 

were in faot charitable as tending to the advancement of religion. My - 

argument is that they are nob more so than are trusts for the APPEL- 
maintenance of tombs which have frequently been held invalid. See LATE 
Hoare v. Osborne (2), Limji Nowroji v. Bapuji (3). Civil. 

[Collins, C. J.—Would a trust for a public service in a church be - 

invalid ?] 

These masses are understood nob to be public services bub are read in 
a private chapel. All the evidence about them i8 that of Father Meyer 
who said :■— 

“ According to Canon law a gift of money for masses for souls in 
“ purgatory is valid—and not void. 

“ Bequest for masses for a particular person is good. It makes no 
“ difference whether it is for souls in general or individual. 

“ If an individual is concerned, there is no difference except in 
** intention—there is no mention of name. If one soul does not require 
“ the mass, it goes for the benefit of others.” 

[Collins, C.J.— There appears to be no further evidence on this 
part of the case.] 

The dangers against which the rule against perpetuities is directed 
are equally pressing and important here and in England, and even apart 
from direct auihority it would still seem to be part [441] of the English 
law brought into this country under the rule in Mayor of Lyons v. East 
India Company (4), Freeman v. Fairlie (5), Ruckmaboye v. Lulloobhoy 
Mcttichund (6), The Advocate-General of Bengal v. Ranee Surnomoye 
Dossee (7), Varden Seth Sam v. Luckpathy Royyee Lallah (8). In fact, 
however, the rule with the exception in favour of charities has been applied 
in this country as in England, e.g., in Broughton v. Mercer (9), although in 
some of the early Calcutta cases of pious uses it was overruled. 

Of course the applicability of the rule is subject to any special 
customary law reserved whether by the Charter or the Regulations to, 
e.g., Hindus. Hindu Law, however, comprises a law against perpetuities 
of its own which the Courts are careful to protect (see Tagore case (10) and 
Sookhmoy Chunder Dass v. Srimc.ti Monohurri Dasi (11), Alami v. 

Komu (12) subject to exceptions of its own in favour of devadayam and 
debutter trusts, see Soorendronath Roy v. Mussamut Heeramonee Burmo- 
neah (13), Advocate-General v. Visvanath Atmaram (14:), Kumara Asima 
Krishna Deb v. Kumara Kumara Krishna Deb (15), Rajender Dutt v.Sham 
Chand Mitter (16). 

Thus there is no inconsistency between the decision of the Judicial 
Committee in the case I rely on, and the cases cited on the other side, on 
this part of the argument. 

It has not been shown that Roman Catholic Armenians have any 
personal law, and certainly the legislature has reserved to them no special 
custom of their own, nor has it been shown what is the law relied on on 
the other side. Lopez v. Lopez (17) does nob go as far as is contended 


(1) 2 My. & K. 684. 

(4) 1 M.I.A. 176 (200.) 

(7) 9M.I.A. 887 (429.) 
(10) 4 B.L.R. 103. 

(12) Appeals Nos. 80 and 
(14) 1 B.H.C.R. App. 9. 
(16) 6 O. 106. 


(2) L.R. 1 Eq. 586. 

(6) 1 M.I.A. 305 (343.) 

(8) 9 M.I. A. 303. 

of 1886. 


(3) 11 B. 441. 

(6) 6 M.I.A. 234 (251). 

(9) 14 B. L. R. 442. 
(11) 12 I A. 103, 

(13) 12 M.I.A. 81 (103). 
(15) 2 B.L.R. O.O. 11. 
(17) 12 0. 706. 


659 


1892 

March 2. 

Appel¬ 

late 

Civil. 

15 M. 424. 


15 Mad. 442 Indian decisions, new series [Yol. 

and there are many cases in which English law as such has b*en applied 
to Armenians ; see Sarkies v. Prosonomoyee Dossee 11) and the cases therein 
cited and Nuoroji Bcramji v. Royers (2), Lopes v. Lopes t3). 

Mr. E. Norton, in reply. 


JUDGMENT. 

This apneal relates only to the sum of Rs. 28,000. narfe of the sum of 
Rs. 42.000 bequeathed by the testatrix Hosannah [442] Anthoon to 
her granddaughter M-tria ETo^annih C ium'ws, af r erwards Mrs. Supple, 
and her children, which sum of Rs. 28,000 in the event, which has 
happened, of Maria Hjsannah Clumbers dying without i-sue. 'estitrix 
directed should go and be added to the therein before-m m'ioned sun of 
Rs. 28.000, so that the income of the last-me ition^d sum of Rs. 23,000 
shoui l hi added to the inc >ms of the former Rs 28.000 a<-d be given to 
perpetual m isses for the benefit of her (testvrix’sl soul and for the snnh 
in Durgatory. The first ooiut raised in aoueil is «h it this sum of Rs. 28,000 
does not form part of the estate of H isannah Anthoon and therefore that 
the Administrator General has nothing to do with it, luciiue, hy the 
settlement made uuon the marriage of Maria H >sannah C >am >ers with 
Mr. Su >ple, the Governm mt p-'om'ssorv note, thsn representing the sum of 
Rs. 42,000, of wnich this Rs 28,000 is put, became vested in the trustees 
of that settlement unou the trusts thereby declared. We think there is 
nothing in this uoint. The settlement could onlv deal with the interest 
which Maria H >sannah Cha nhers tookund r the will and could n >t affiefc 
the disuositiohs of the will w .ich were to take effect in the ev««.t of her 
dying without issue The disposition of the sum of Rs. 42,000, in the 
events which have happmel, is governed by the will and ih* G .verumenb 
promissory note representing that sum having through ihe nrocee lings in 
the equity suit got into the hands of the Administrafc >r-General, he's ri^hfc 

in asking the G »urt for directions as to its proper applica 1 ion u id-r the 
will of his testatrix. 

The other and most important question argued in this aoneal is as to 
the val-dity of the gift over of this sum of R«. 28,000 on the death of 
Maria Ilosannah Chambers without issue. Tne poim has been argue! 
very fuily hy Counsel on both sides and a number of authorities bevring 
on tne question have been cited. 0 i a careful consideration of the argu¬ 
ments and the cas j s quote I, we must agree with the learne 1 Ju ige in the 
Court bdow that the case is concluded by authority and that the bequest 
in question is void as violating the rule against perpetuity. 

That a bequest for the performance of m isses, acc^rling to the ferns 
of the R >man Catholic religion, whether the mis es be for the testator’s 
own souls or for souls generally, would he void if tbs case occurred in 
England, is admitted. The cases of West v. S£md[443] tleworth (4), 
Heath v. Ch ipm m (5), in re Blundell's Trusts (6 1 are sufficient authorit es 
for that position. But it is argue l for ap tellings teat these and other 
analog >us casss were decide 1 upon the E iglish law of superstibi >us 
uses which has no application to this country. West v. Shutfleworth (4) 
certainly was de ;ided on the law of superstitious uses. There the tes a rix 
gave legacies to certain Romeo Catholc priests an! chattels ior the 

benefit of their prayers an 1 masses for the rnpose of her soul and that 

-- ■ - - - _ _ _ _ _ _ 

ID 6 0. 794. (2) 4 b H.C R O.O. 1 (2lj. (3» 5 B.H O.RO.C, 172. 

(4) 2 My. & K. 684. (5; 2 Drewry 417. (6) 30 beav. 360. 

660 



Y.] REV. J. COLGAN V. ADMINISTRATOR-GENERAL, MADRAS 13 Mad. 444 


of her hu-band. The Master of the Rolls, after quoting with approval the 
observation of Sir W. Grant in Cary v. Abbot (1) that there was no 
statute m king void superstitious uses generally and that the statute of 
Edward VI related only to su pt-r*tifcious uses of a particular description 
then existing, goes oa do say :—“ The legacies in question are not therefore 
14 within the terms of the statute of Edward VI, but that statute has been 
“ considered as establishing the illegality of certain gifts; and, amongst 
“ others, the giving legacies to piiests to pray lor the soul of the donor 
44 has in many cases collected in Duke, been decided to be within the 
* 4 superstitious uses iutended to be suppress'd by that statute. I am 
“therefore of opinion that these legacies to priests and chapels are void.” 
The other cases following West v. Shuttiezvorth (2) seem also to have been 
decided on the law of suuer^titious uses. This law has, in several cases 
in the Calcutta High Court, been held to have no application to this 
country. D<is Maces v. Cones (3), Andrews v. Joakim (4), Judah v. 
Judah 15). As far as we know, the question has never been decided in this 
Court, hut we see no reas >n for dissenting from the view taken by the 
Calcutta High Court. Bub this is not sufficient to establish the validity of 
beque-ts suon as those in que-tion in this suit. There is another ground 
on which they may be invalid, viz., that thev infringe the rule against 
perpetuities. On this ground many bequests have been held invalid by the 
English C *urts, e.{/. t gifis for the keeping in renair monuments or tombs. 
Rickard v. Robson (6j, Fowler v. Fowler (7), Fisk v. Attorney-General (8), 
Dawson v. Small (9). 

The general rule is that all gifts, whether of real or personal pro¬ 
perty, which purport to appropriate property to a certain [444] purpose 
in perpetuity, are void as contrary to pubic policy unless the purpose 
be a charitable one. What is a charitable purpose so as to make 
the gilt a valid gift, although it purports to create a perpetuity, has 
been the subject of very many decisions of the English Courts, which have 
taken as tueir guide the preamble of the Statute 43 Eliz., Cap. 4, which, 
enumerates various charitable puruoses, though the Courts have not con¬ 
fined themselves to the charitable purposes there enumerated, but have 
included as charitable other purposes analogous thereto. The general 
principle appears to be that a charitable purpose must be one for the benefit 
of the public or a section of the public, and not for the private benefit of 
the donor or his family or of certain individuals. It is not necessary, 
howevsr, in the present ca-e to discuss the question whether on general 
principles, gifts for masses for the soul of the donor or those of others should 
be cous-ide'ed to be for charitable purposes so as to exempt them from the 
rule against psroetuities. Tne contrary has been decided in many cases by 
which we consider we are bound. In the case of West v. Shuttleworth (2) 
before quoted, though the gift was held void on the ground that it was 
for 8upeisiitious uses, it became necessary to decide the question whether 
the purpose was a charitable one in order to determine what was to 
become of the void legacies, for if the purpose was a charitable one, the 
duty of appropriating the amount of the legacies to other charitable pur¬ 
poses devolved upon the Grown, if on the contrary the purpose was not 
charitable the next of kin took. The Master of the Rolls held that the 
purpose of the legacies was not charitable and therefore that they went to 

jl» 7 Vp 8. 490. (2) 2 My. &K. 684. (31 2 Hyde 65. 

14 ) 2 B.L.R. 0.0. 148. |5i 5 B.L.R O C. 483. (6) 31 Beav. 244. 

(7) 33 Beav. 6l6. (8j L R. 4 Eq. 521. (9) L R. 18 Eq. 114. 
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the next of kin. In Heath v. Chapman (l) trusts were declared by a will 
for certain Roman Catholic chapels for saying masses and requiems for 
the soul of the donor and for other souls and for the souls of the “ pious 
dead ” and for other pious purposes. The gift for masses, &o., was held 
to be void as being for superstitious uses and as the pious use 3 could not be 
separated from the void u-es, the whole gift was held bad and the purpose 
not being a charitable one, the property was decreed to go to the residuary 
legatees. A similar decision was passed in re Blundell's Trusts (2). 
In the case of Yeap Cheah Neo v. Ong Cheng Neo (3), a Chinese [445] 
woman resident in Penang by will directed f inter alia) that a house 
termed Sow Chong ” for performing religious ceremonies to the test- 
tatrix’s deceased husband and herself should he erected. It was held by 
the Judicial Committee that the device was void being in perpetuity and 
not for a charitable purpose. Their Lordshins quote with anprovil the 
decision of the Chief Justice Sir P. Benson Maxwell in the case of Choah 
Choon Nioh v. Spottiswoode (4) that whilst the English Statutes relating to 
superstitious uses and to mortmain ought not to be imported into the law 
of the Colony, the rule against perpetuities was to be considered a part 
of it and go on to observe “ This rule which certainly has been 
recognised as existing in the law of England independently of any statute, 
is founded upon considerations of public policy, which seem to be as 
applicable to the condition of such a place as Penang as to England 
viz., to prevent the mischief of making pronerhy inalienable, unless 
for objects which are useful or beneficial to the community.” And 
further on in the judgment they observe, speaking of the ceremonies 
to be performed in the Sow Chong House“ Although it certainly 
appears that the performance of these ceremonies is considered 
by the Chinese to be a pious duty, it is one which does not seem to fall 
within any definition of a charitable duty or use. The observance of ifc 
can lead to no ouolic advantage and can benefit or solace onlv the 
family itself. The dedication of this Sow Chong House hears a close 
analogy to gifts to priests for masses for the dead. Such a gift by a Roman 
Catholic widow of property for masses for the rer.ose of’her husband’s 
soul and her own was held in West v. Shuttleworth (5) not to he a chari¬ 
table use, and, though not coming within the statute relating to snp p rfci- 
tious uses, to be void. The learned Judge was therefore right in holding 
that the devise being in perpetuity was not protected by its being for a 
charitable purpose. It is to be observed that in this respect a pious 
Chinese is in precisely the same condition as a Roman Catholic who Has 
devised property for masses for the dead or as the Christian of anv Church 
who may have devised property to maintain the tombs of deceased 
relatives. All are alike forbidden on grounds of public policy to dedicate 
lands in perpetuity to such objects.” It is sought [446] to distinguish 
this case from the present on two grounds—(l) that the gift there was of 
immoveable property; (2) that the rule against perpetuities does not exist in 
India, where dedications of property in perpetuity for the performance of 
religious ceremonies, maintenance of tombs and other purposes not 
allowed by E 'glish law to he charitable, have always been held lawful 
amongst Hindus and Muhammadans. 

As to the first point we observe that the rule against perpetuities has 
always beeu held to apply equally to gifts of personal as to those of real 


(1) 2 Drewry 417. (2) 30 Beav. 360. 

(4) Wood’s Oriental Cases. 


(31 LR.5P. C. 381 
(5) 2 My. & K. 684. 
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property. The cases as to monuments and tombs quoted above were all 
of them oases of money bequests. 

As to the second point we think it is not a correct statement of the 
law applicable to India to say that because certain dispositions of property 
in perpetuity not allowed by English law are allowed to Hindus and 
Muhammadans, therefore the rule against perpetuities has no application 
to India. The rule being founded on nublic policy must be a part of the 
territorial law of England in all her Colonies and Dependencies. But Hindus 
and Muhammadans have had their respective personal laws preserved to 
them by the Charters of the High Courts and by the Regulations. 
The personal law of the Hindus is intimately connected with their 
religion, and therefore allows of gifts in peroetuity to religious objects 
to a much greater extent than the English law. Thus absolute gifts 
of land or money in perpetuity to an idol and for other religious 
purposes have been recognized by many decisions. See Mullick v. 
Midlick (1), Jug gut Mohini Dossee v. Mussumat Sokheemoney Dossee (2). 
In bis judgment in Alomi v. Konnu (3) Mr. Justice Muttusami Ayyar 
observes :—“ Neither the English law which forbids bequests for 
“ superstitious uses, nor the rule which prohibits the creation of 
“ perpetuities is applicable to gifts to idols in this country; ” so the 
“ Muhammadan law of Wakf or appropriation founded on the Mubam- 
“ madan rel'gion, allows of the appropriation of property in pernetuity for 
“ the performances of religious services, the maintenance and repair of 
" tombs and other purposes not held to be charitable by the English law. 
See the judgment of West, J., in Fatmabibi v. The Advocate-General of 
Bombay (4). The Armenian or other Roman Catholic has no personal law 
[447] reserved to him and we fail to see how he is in any different 
position with regard to his power to dispose of property for charitable 
purposes from the subject of the decision in Yeap Cheah Neo v. Ong Cheng 
Neo (5). The principles laid down in that decision have been held by the 
High Court of Bombay to arply to Parsees— Limji Nowroji Banaji v. 
Babuji Ruttonji Limbuwalla (6), and, in our opinion, they are equally 
applicable to the members of the community to which the testatrix whose 
will is in question in this suit belonged. Were the matter res Integra wo 
are inclined to think that either the rule against perpetuities, which is 
founded on considerations of public policy, should be applied in the same 
manner to all classes of the community in Indis, or the relaxation of the 
rule which has been allowed to Hiudus and Muhammadans should be 
allowed also to those professing other religions. Upon general principles 
there seems to be no reason why a Hindu or Muhammadan should 
be allowed to dedicate property in perpetuity for the services of his 
religion or the maintenance of the tombs of his family, and a Christian 
should be forbidden to do the same. But we conceive that we are 
not at liberty to extend the relaxation of the rule against perpetuities 
conceded to Hindus and Muhammadans by virtue of the reservation 
of their personal law, to other inhabitants of India to whom no personal 
law has been reserved. It may he that legislation in the direction 
of placing all Her Majesty’s subjects in India upon a more equal 
footing iD this respect is desirable. The decisions of the High Court of 
Calcutta before quoted— Das Merces v. Cones (7), Andrews v. Joakim (8) are 
no doubt express authorities in favour of the validity of gifts such as that 

(1) 1 Koaop 245. (2) 14 M. I. A. 289. f3i Appeals N 03 . 80 and 105 of 1886. 

(4) 6 B. 42. <5) L.R. 6 P 0. 381. (6) 11 B. 441. 

(7) 2 Hyde 65. {8; 2 B.L R. O.C. 148. 
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in question in this suit, but the question of the rule against perpetuities was 
not raised in them ; they were decided solely on the ground that ihelaw 
against gifts for superstitious uses was not applicable to India. So far as 
they are authorities for the validity of gifis lor the performance of masses 
they must he takeu to be overruled by Yeap Cheah Neo v. Ong Cheng 
Noe (1). We must agree with the learned Judge in the Court below in 
holding that the bequest in question was void and that the legacy falls into 
the residue. We think, however, that the fourth and filth defendants the 
Roman Catholic Archbishop and Vicar-General of Madras are eutitled 
[448] to their costs out of the fund throughout. The litigation was 
caused by the will of the testatrix, and they could not well have done 
otherwise than come forward and support the legacy given for purposes 
recognized as lawful and btntficial by their religion. We shall modify the 
decree of the Lower Court by directing that the costs of fourth and fifth 
defendants of this suit be paid by the Administrator-General out of the 
estate of Hosannah Arathoon. In other respects, we confirm the decree 
of the Lower Court and dismiss this appeal. We also direct that the 
costs of all parties to this appeal be paid out of the estate. 

Laing, Solicitor for appellants. 

Barclay Morgan d Orr, Solicitors for respondents. 
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Administrator-General of Madras v. Money and 

OTHERS.* [17th March, 1892.J 

Will, construction of—Trust fund to be called after testator's name—Perpetuities, rule 
against—Creation of fund, and dispositions except directions for mak.ng it a per¬ 
petuity, held valid- Per&oi a? desigi aUe, bequtst to persons as Vesting of legacy, 
time of—Income of fund, gift of, carries corpus - Tenancy in common created, not 
joint tenancy—Advancement out of minor legatee's shaic for his benefit, power of — 
Vested interest , liable to be divested by condition subsequent — / recatory trust expres¬ 
sion of wish held not to create—Patem deficient y as io objects of bequest ■ Failure of 
legacy -Charitable uses, loid bequest to—Succession Ad, Sections 68 , 84 , !)S, 101. 
105, 106, 125, 159. 

Where by his will a testator directed the establishment in the Bank of Madras 
by the executor and trustee of the will of a fuAd, to be called, after the testator's 
r,am°. the “ Garratt Trust Fond,” and d.rected “(hat such trust fund shall 
never be removed from deposit in the said Bink of Madras at Madras so Jong as 
that b ink shall exisiand “ that ‘ The Garratt Trust Fund ? shall be a continu¬ 
ing fund to all time,” and that ihe interest therefrom should be enjoyed by 
certain legatees and “the 9ame shall he inherited by any child or children of them 
“hereafter from time to time and lrom one generation to another in accordance 
“with all legal rights 

Held, that there was nothing illegal about the creation of this fund, except the 
direction that the securities representing it should never be received from deposit 
[449] in the Bank of Madras, which, as an attempt to creaie a fund in perpe¬ 
tuity, was invalid ; but that this did not prevent the intention of the testator 
to create and endow the fund from being carried out, and that the legatees took 
an absolute interest. 

The testator bequeathed “to my grandchildren by my said late daughter 
E W., also to my grandson F. W. M. and to his step-brother G. W. M.” in 
equal shares a certaio fund : 

* Civil Suit No. 73 of 1891. 

(1) L.R. 6 P.0. 381. 
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Held, tbat this was ahequest to the testator’s grandchildren by his latedaugh- 1892 
ter E. W. not as a olass, but to them individually as persona de^ignata. MARCH 17. 

Held also that, under the terms of the will, the testator’s said grandchildren —— 

by the late E. W., and F. W. M. and G. W. M. took vested interests in their QrIGINAI) 
respective shares iD the said fund from the death of the testator; that, ibe gift _ , 

to them of “ the benefit, interest and profit ” of the fund was a gift of the OIVIL.. 

corpus of the fund by virtue of Section 159 of the Indian Succession Act; that — 
they took as tenants in common, not as joint tenants ; »Dd that under a power 15 fll. Mo, 
given to the exeoutor to make disbursements from the said fund for certain 
purposes for the benefit of F. W. M. in connection with his going to and return¬ 
ing from England the executor was not authorized to apply, towards those pur¬ 
poses, more than F.W.M.’s one-ninth share in the said fu D d, as it was not the 
intention of the testator to give F. W. M. a benefit out of that, fund over and 
above that share, and that the executor, in making disbursements f«r the pur¬ 
poses specified, was only empowered to trench upon the principal of that share 
if the income, as applied under the power of disbursement for F. W M. s sup¬ 
port and maintenance in England, were not sufficient. 

Held also, that under the terms of the devise in the third and fourth clauses 
of the will of a certain bouse and premises to F. W. M., the devisee took on 
the testator s death a vested interest in that property, liable to be divesied in 
the event of his dviDg under the age of twenty-one years. 

Held also that under the terms of the devise in the fifth and sixth clauses of 
the will of a certain house and premises and furniture to the children of the 
testator's late daughter E. W. (who was dead at the date of the willi, there was 
an absolute gift to the children of E. W. of the testator’s whole interest in that 
property and that such gift was not controlled by the directions in the Utter 
part of the fifth clause tbat the bouse should not be sold until the youngest 
grandchild attained the age of eighteen years, which must be regard-d merely 
as an expression of the wish of the testator and not as a precatory tru*t, and 
was of no legal effect; and that the children of E. W , who were living at the 
testator’s death, did not take as joint tenants, but took as persona dtsignata, 
each an equal share in the property which vested in them on the death of the 
testator and therefore the share of one of them, E. G. W., who had survived 
the testator, but died subsequently, having vested in E. G. W.. passed to 
E. G. W.’s representative, the ninth defendant. 

In the sixteenth clause of the will the testator directed his executor and 
trustee out of a certain sum of Rs. 500 to “ disburse various petty pensions to 
some poor people who have been mentioned to him ” (the executor and trustee) 

“ by me 

Held that there was a deficiency on the face of the will as to the objects cf 
this bequest, and by Section 6b of the Indian Succession Act no extrinsic evi¬ 
dence could be admitted as to the intention of the testator, and that ibis legacy 
therefore failed and fell into the undisposed of residue. 

Held also, that the bequest in the seventeeth clause of the will of Rs. 10 000 
to the support of the testator’s Temperance and Reading rooms for European 
r480l pensioners and the Poor Widows’ Quarters attached thereto, being a 
bequest to charitable uses, was void under Section 105 of the Indian Succession 
Act, as the testator had nearer relatives than nephews, and the will was executed 
less’than twelve months before his death. 

SUIT by the Administrator-General of Madras for the directions of 
the Court as to the construction of the following will 

“ I, William Garratt, of Cleveland Town in the Civil and Military 
“ Station of Bangalore hereby revoke all wills, codicils and testamentary 
“ dispositions heretofore made by me and declare this to be mv last will. 

“First— I hereby direct that all my just debts and funeral and 
“ testamentary expenses be paid and discharged by my executor herein- 

“ after named. < 

Second. _I hereby nominate and appoint as executor to this my last 

“ will and testament M. W. Walker, Esquire, Agent; of the Bangalore 

Bank (Limited), residing in the Civil and Military Station of Bangalore. 

“ Third. —I hereby give, devise and bequeath to my grandson Frank 

“ William Money, now a minor, absolutely my house and premises known 
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“ as the ‘ Eastern Castlet,’ in the Mount Road, Madras, andsl direct that 
the title-deeds thereof shall from the period of my demise be lodged in 
‘ the Bank of Madras at Madras for safe keeping until the said Frank 
( W illiam Money, if living, shall attain the age of twenty-one years, after 
( which period they shall be made over to his personal custody and control 
to do with as he may see fit. 

Fourth .—I hereby direct that in the event of the death of the 9 aid 
t Prank William Money prior to his completing twenty-one years of age, 
the said Eastern Castlet ’ shall be sold by my executor and trustee and 
‘‘the sale-proceeds thereof shall be deposited in the Baok of Madras at 
(t Madras to the credit of * TheGarratt Trust Fund ’ hereinafter mentioned 
to he invested in Government of India securities and for the purposes of 
“ the said trust. 

I 1 ifth .—I hereby give, devise and bequeath absolutely my house and 
premises called Beresford Lodge’ at the junction of Lai Bagh Road and 
i( Port Road, Bangalore, together with all the household furniture supplied 
by me therein and thereto belonging to the children of my late daughter 
it Elizabet h Wilkins, now deceased, jointly share and share alike, and which 
ti 1 wish [451] should be a house for them or any of them in Bangalore, not 
to be disposed of until the youngest of my said late daughter’s children 
surviving shall attain the age of eighteen years, when the said house and 
premises Beresford Lodge ’ may be sold by them, or the survivor of 
tt them, through the medium of my executor and the sale-proceeds there¬ 
of shall be divided between them in equal shares share and 9hare 
“ alike. 

Sixth .—I hereby direct that the title-deeds of the said ‘Beresford 
(t Lodge’ shall be deposited for safe keeping in the Bank of Madras at Madras 
tt until such time as the property may be sold as stated in the fifth paragraph 
4i herein, and I hereby further direct that if the said children be at any 
time all removed from the said house, that my executor and trustee shall 
at once take charge of the house, premises and all the furniture therein 
tt supplied by me and belonging thereto, and shall let the property, 
furnished, to any tenants, collect and receive the rents thereof, and pay 
the same, less expenses for repairs and assessment according to his 
discretion, towards the benefit, support and education of my said late 
daughter’s surviving children. 

Seventh .—I hereby direct that if my grandson Frank William 
tt Money desires to go to England to qualify for any profession, that my 
executor and trustee shall have full power to disburse from and out of the 
^principal of the ' Garratt Trust Fund’ hereinafer mentioned sufficient 
^ money for his passage to and from England and for his suitable outfit 
and other incidental expenses as my executor and trustee shall deem 
“ just and proper for such purpose. 

“ Eighth .— I hereby direct that all other house properties and lands 
“ belonging to me in Bangalore, together with all my household furniture 
“ in ‘Hope Lodge’ or other houses in ‘Cleveland Town,’ shall, within the 
" period of one year from the date of my death, be all sold by my executor 
“ and trustee, and the sale-proceeds thereof shall be deposited in the Bank 
“ of Madras at Madras to the credit of the ‘Garratt Trust Fund’ for invest- 
“ ment in Government of India securities for the purpose of the tiust. 

“Ninth .—I hereby give, divise and bequeath to my grandson Frank 
“ William Money absolutely my gold watch and chain,which may be made 
“ over to him for immediate use at the time of my death. 
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[462] “ Tenth .—I hereby direct that all other moveable property of 
value that may be found in ‘ Hope Lodge,’ consisting of silver or plated March 17. 
■ware, gold or silver jewels, precious stones, also horses, ponies, cows, 
cattle and other live stock whatsoever, together with carriages, coaches ORIGIN 
or other conveyances, and all or any other sundry articles of any OlVlL. 
description, be all sold by my executor and trustee within one year from jg M 44g 
the date of my death, and the sale-proceeds thereof shall be deposited 
in the Bank of Madras at Madras to the credit of the ‘ Garratb Trust 
Fund ’ for investment in Government of Iodia securities for the purposes 
of the 9aid trust. 



“ Eleventh. —I hereby give, devise and bequeath to my grand-children 
“ by my said late daughter Elizabeth Wilkins, aUo to my grandson Frank 
“ William Money, and to his step-brother George William Money (the 
“ latter now in England) in equal shares, the benefit, interest and profit 
“that shall arise and accrue from and out of the ‘ Garratb Trust Fund,’ 

“ w hioh my executor and trustee shall draw and disburse quarterly. The 
“ share in such for my grandson Frank William Money shall be disbursed 
“ by my executor and trustee as he shall think proper, and, if necessary, 

“ for the support and education of the said Frank William Money in 

“ England. 

“ Twelfth.— I hereby direct that the shares from and out of the 
“ interest or profit of the ‘ Garratt Trust Fund’ for the children of my 
“ sa id i a te daughter Elizabeth Wilkins shall be paid quarterly by my 
“ eX ecutor and trustee to their father E. S. Wilkins, Esquire, Barris f er-at- 
“ Law, for their support and education on obtaining from him on each 
“ occasion his receipt for the amount expressing the purpose for which the 
“ payment is received, and subject at all times to the condition which I 
“ hereby direct that my executor and trustee shall always be fully satisfied 
“ t hat the monies so paid away to him are made proper use of exclusively 
“ f or the benefit, support and education of the said children, and I hereby 
“ direct that my said executor and trustee shall at all tim^s see to their 
“continued welfare until they attain majority, after which period my 
“ executor and trustee shall make direct payments to each of such children 
“ who attains majority and obtain receipt of such child for each payment 

“ so made. 

“ Thirteenth. —I hereby direct that all bank shades in the Bangalore 
“ Bank (Limited) or any other bank that I may be [453] possessed of at 
“ the time of my death shall be all sold by my executor and trustee with- 
“in one vear from the date of my death, and the sale-proceeds shall be 
“ deposited in the Bank of Madras at Madras to the credit of the ‘Garratt 
“ Trust Fund ’ for investment in Government of India securities for the 
“ purposes of the said trust. 

“ Fourteenth. —X hereby direct that all monies outstanding and due to 
“ my estate at the time of my demise shall, when recovered by my 
“executor and trustee, be deposited in the said Bank of Madras to the 
“ credit of the ‘ Garratt Trust Fund ’ to be invested in Government of 
“ India securities for the purposes of the said trust. 

“ Fifteenth. —I hereby direct that all or any gold mining shares 
* and all other interest in gold mining lands at Shemoga District in 
“ foe province of Mysore or others that I may possess at the time of 
“ my death shall come under the control of my executor and trustee in 
“view to recovering the value thereof at bis disorection, and he shall 
11 deposit whatever value he may obtain in the Bank of Madras at Madras 
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i( to the credit of the ‘ Garratt Trust Fund ’ for the purposes of the said 
“trust. 

Sixteenth. —I hereby direct that my executor and trustee shall, 
t ffom and out of my monies that he may receive, retain in his hands 
and control a sum of rupees five hundred, out of which he will disburse 
‘ various petty pensions to some poor people who have been mentioned 
“ to him by me. 

Seventeenth. —I hereby give, devise and bequeath in support of my 
Temperance and Reading rooms for European pensioners, and also the 
Poor Widows’ Quarters attached thereto,the sum of rupees ten thousand, 
ti which amount shall be invested as my executor may deem most 
it profitable, and the interest or profit arising therefrom shall be paid 
(i monthly by my executor to the Chairman for the time being of the 
( Wesleyan Mission at Bangalore, who shall be considered the trustee for 
the said premises, and will see to the management and up-keep of the 
same arid the repairs thereof and any assessment payable thereon. 

It Eighteenth. —I hereby give, devise and bequeath absolutely to 

t P- Cole rupees eight hundred, to Pauline Cole rupees eight hundred, and 
fco ru P® es five hundred respectively. 

It Nineteenth. —I hereby give, devise and bequeath absolutely [4543 

to each of my domestic servants a payment of three months’salary 
at the rate of their wages per mensem. 

Twentieth. —I hereby give, devise and bequeath absolutely to my 
" executor and trustee M. W. Walker, Esquire, the sum of rupees one 
^thousand, provided he undertakes the office and duties of my executor 
and trustee under the directions set forth in this my last will. 

„ Twenty-first. —I hereby direct that my executor and trustee shall, 

^ from and out of my estate, furnish himself with ready money in a sum of 
>t DOt l ess than five thousand rupees to be placed to his own credit in the 
^ said Madras Bank, and I hereby empower him to draw against such 
ti amount irom time to time as may be necessary for any urgent expenses, 
tt deluding taking out probate hereof and otherwise administering to my 
^ estate, all remaining portion (if any) of such sum shall be ultimately 

u P a *d over to the credit of the ‘ Garratt Trust Fund ’ for the purposes of 
the trust. 

It i wenty-second. —l hereby direct that my executor and trustee 

it shall, as soou as may be practicable, having regard to payment of be- 
f quests, A*c., cause a certain Trust Fund to be commenced and established 
ti the said Bank of Madras at Madras, to be called the * Garratt Trust 
tl ^und,’ and all monies that shall be paid to the credit of that fund shall 
be invested in Government of India securities and be kept in the said 
4i bank for safe custody for the purposes of the trust to be so created. I 
^direct that such trust fund shall never be received from deposit in the 
said Bank of Madras at Madras so long as that bank shall exist. 

Twenty-third. —I hereby direct that the ‘Garratt Trust Fund’ 
^ shall be a continuing fund to all time, and that the interest and profit 
( derived therefrom shall be received and enjoyed as expressed in this 
will, not only to the legatees to whom such has herein been bequeathed 
by me, but the same shall be inherited by any child or children of them 
hereafter from time to time and from one generation to another in 
“ accordance with all legal rights. 

“ Twenty-fourth. —I hereby nominate and appoint as my trustee 
“ for the purposes of the ‘ Garratt Trust Fund ’ M. W. Walker, Esquire, 
“ whom I have nominated and appointed my executor to this my last 
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J ‘ will, and I hereby declare that the power of appointing any Dew 
“ trustee or trustees of this my will [455] and of and in respect of the 
“ * Garratt Tiust Fund’ shall be exercisable by the said M. W. Walker, 
Esquire, and hereafter be exercisable by the surviving or continuing trus¬ 
tee for the time being, or the ac ing executor or executors, administrator 
or administrators of the last surviving or continuing trustee or by the last 
“ retiring tiustee, and upon such appointment the number of trustees may 
“ be increased, and upon every such appointment the trust premises shall 
“ be transferred that the same may become ve-.tei in the new trustee or 
“ trustees jointly with the surviving or continuing trustee or trus ees, and 
1 every such new trustee shall, as well before or after t.ne said trust premises 
•shall have become vested as herein directed, have the same po vers, 
authorities and directions as if he had been hereby originally appointed 
a trustee, and that the said trustees for the time being may respectively 
“ reimburse themselves out of the trust premises all expenses incurred in 
or about the execution of the aforesaid trusts and powers. 

“In witness whereof," tfcc. 

The issues in the suit were as follows :— 

(1) What interest does the first defendant take in the house men¬ 
tioned in paragraphs 3 aud 4 of the will ? 

Wnafc interest do the children of Elizabeth Wilkins take under 
paragraphs 5 and 6 of the will? 

Is the creatiou of the “Garratt Trust Fund ” valid to any, and 
to what extent ? 

How are the various directions of the will, with reference to 
the said tiU9t fund, to be interpreted ? 

Are the bequests of pensions in Clause 16 of the will valid to 
any, and to what extent? If void, what becomes of the 
money directed to be paid in such pensions ? 

(6) Is the charitable bequest in Clause 17 of the will void ? If so, 
does it become undisposed if residue or does it form part of 
the “ Garratt Trust Fund" ? 

Mr. Subramanyan, for the plaintiff, opened the case pointing out the 
several difficulties with reference to wnich the issues were framed, 
and argued that the bequest in Clause 16 was necessarily invald under 
tbe Succession Act, Section 68, as evidence would be inadmissible for 
purpose of suoplving the names of the pers ms therein referred to. 

[456] Mr. E. Norton (Mr . Kernan with him) for the eighth defendant, 

George William Money. 

Our client is the step-son of Mrs. M>ney, the late daughter of the 
testator. Hd claims under the will aloue, and would not take under an 
intestacy. Our contention is that the charitable bequests fail, and the 
funds go to increase the“ Garratt Fund." This fund is created by Cl auses 
22 am* 23, audio is fed contingently by Clauses 4, 8 and 10, and also by 
Clauses 13, 14, 15 and 21. In the corpus of this fund, my client his a 
vested interest under Clause 11 of the will ami Succession Act, Se ;tion 159. 
1 concede tnat effect caunot oe givea to Clauses 22 and 23 as tiny stand, 
but the will, as a wnole, indicates two mam iutentioas. F.rst to psroer.uata 
the nam > of the testator a id tbe land whicu he has created ; and, secon lly, 
to place the eighth defendant ou the same footing witn the testator's 
gran ichildren. Tne firsG intention cannot be carried out, buttne ordinary 
result of an intestacy does not ensue by reisoa of the exoressio i of r.he 
secon l of these iateuGio is. Waere a testa jor desires to offset two ibjects 
of which the law invalidates one only, the Court saould eliminate w.iafc 
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1892 is illegal and give effect to the rest. See Aaneio v. Matthews (l); see also 
Maech 17. Rally Prosonno v. Gopce Nath (2) which shows that provisions bad for 

perpetuity do not operate to vitiate the whole will. Again, Atkinson v. 
Original Hutchinson (3) is an authority for the proposition that even in a deed 
CIVIL, where the words employed are susceptible of a twofold construction, the 
““ Court must adopt that which maintains the general intention of the 

instrument. Similarly the Lord Chancellor in Martelli v. Holloway (4) 
observed that a clause in a will obnoxious as tending to create a 
perpetuity according to one construction should, if possible, be construed 
otherwise in order to maintain the general intention of the testator. 
Succession Act, Section 71, contains a rule in the same sense. 

[Handley, J.—Are there two possible constructions in the case of 
clause 23 ?] 

Yes, the last words referring to all legal rights mean “my intention is 
to be carried out as far as possible.” Compare Christie v. Gosling (5). 

In this view the clause? in the will now in question might have two 
possible effects, first that the beneficiaries should take [457] the corpus 
absolutely, or, secondly, that they should take a life interest with re¬ 
mainder to their children. The second effect seems to be precluded by 
Succession Act, Section 100. My client, therefore, claims to be entitled 
with the grandchildren to an absolute interest in the whole fund. 

[HaNDLEY, J.—Do you contend that there would be no intestacy 
on the expiration of the life interest if there were no gift over ?] 

The answer to that question is to be found in Succession Act, 
Section 159. Here there appears no contrary intention to exclude the 
rule. Compare also Manno.r v Greener (6), where it was held that the 
bequest of the income of the estate passed the fee, In re Johnson s 
Trusts (7) and see Succession Act, Sections 74 and 84 with the illustra¬ 
tions. In further illustration of the rule in Section 84, see Garth v. j 
Baldwin (8), and Butterfield, v. Butterfield (9), Re Andrew's Will (10). 

[Handley, J.—With reference to the illustration to Section 74, is 
this not a gift for life only ?] 

That would be better than nothing, but I contend that the Court 
must look to the general intention of the testator, and that Clause 11 is 
sufficient to carry the corpus. See per Page Wood, V. C., In re Johnsons 
Trusts (7). As to the last words in Clause 23 “in accordance with all 
legal rights,” I refer in support of the construction already contended 
for to Carver v. Bowles (ll), where the words iD question were “ so far as 
I lawfully or equitably, legally can.” Church v. Kemble (12), in which the 
words in question were “ in case they have power to do so under the will 
see also Harrington v. Rarrington{13}. The subsequent words will not cut 
down the prior gift which so becomes absolute ; see Carver v. Bowles (11). 
Blacketv. Lamb(14) t Kampf v. Jones (15), Stephens v. Gadsden( 16), Gerrard 
v. Butler (17), Courtier v. Oram (18). Effect may sometimes be given to 
the general intention of the testator at the expense of a particular 
intention : Monypenny v. Dering (19). in which the cy-pres doctrine was 


(1) 1 MH.C.R, 17. 

(4) L.R. 5 H.L. 532. 
(7) L.R. 2 Eq. 716. 
(10) 27 Beav. 608. 

(12) 5 Sim 525. 

(14) 14 Beav. 482, 488. 
(17) 20 Beav. 541. 


(2) 7 C.L.R. 241. (3) 3 P. Wms. 259. 

(5) LR.1HL. 290, (6l L.R 14 Eq. 456. 

(8) 2 Ves. 645. (9) 1 Ves. 133. 

(11) 2 Russ. & Mylne 306. 

(13) L.R. 3 Ch. App. 564, affimd. in L.R. 5 H L. 87. 
(15) 2 Keen 756. (16) 20 Beav. 463. 

(18) 21 Beav. 91. (19) 2 De G,M. & G. 145. 
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applied; and compare [488] Hampton v Holman { 1), and see notes to 1892 
Caddell v. Palmer , Tudor's Heal Property Cases , page 489. March 17. 

Mr. R. Grant (Mr. W. Gr&nt with him), for first defendant, Frank - 

William Money. ORIGINAL 

Our contention is that the first defendant’s interest in the fund CIVIL, 
referred to under the fourth and fifth clauses of the will is an absolute 
interest. Under Clause 21 it would appear to be divested on his death, 13 
but, on the true construction of Clause 23, it becomes absolute in the full 
sense of the word, for the provision for divesting is had. As to my con¬ 
tention that the interest is vested, see Succession Act, Section 106; compare 
also Section 118, and illustration (a) as to bequests conditional on the 
happening of an uncertain event. The original bequest is not affected by 
the invalidity of the second, see Section 120 and illustration (c). The 
first defendant’s interest accordingly is a vested interest, and is free from 
the condition precedent, so that if he dies a minor his representatives 
will take. See Whitter v. Bremridge (2) and Ringv. Hardwick (3). The 
second issue does not affect my client. As to the third issue there may, 
perhaps, be an intestacy if the provisions of Clause 23 are bad for perpe¬ 
tuity under Succession Act, Section 101. The present case does not come 
exactly under the terms of that section, but it does come under the rule of 
remoteness as stated in Jarman on Wills. If the creation of the “ Garratt 
Trust Fund ” fails, all the paragraphs relating to the Trust Fund become 
invalid, a result which can only be obviated by an application of the 
doctrine of cy-pres, and this would have the result of obviating an intes* 
tacy. See Succession Act, Sections 69, 74,84 and Monypenny v. DeringiA). 

The intention of the testator, as expressed in the will, indicates that 
the descendants of the first beneficiaries are distinct objects of the 
testator’s bounty, as to which see Succession Act, Section 84, illustration. 

The ultimate beneficiaries are there said to take at once on the death of 
the first takers, so the first takers cannot take an absolute interest. The 
argument of the eighth defendant depends greatly on the construction 
that has been placed on Succession Act, Section 159. That section, 
however, has no applicability here, for, as has already been shown, there 
is a dearly expressed intention of the testator to exclude the rule. As to 
[459] Agneiu v. Matthews (5), the decision of the learned Judges is open to 
question : it is not in accord with the judgment of Wilson, J., in Killy 
Prosonno v. Gopee Nath (6) and see Ex-parte Wynch (7). The Madras 
decision is, however, distinguishable from the present case, for the words 
there employed are technical words and the rules of real property were so 
rendered applicable, although the property was in fact personalty. Here 
there is no technical phraseology to prevent the Court from determining 
what was really meant by the terms employed. As to the expression in 
Clause 23 “ according to all legal rights ” it may mean if the whole of my 
will cannot be carried out, let my estate be administered according bo law, 
i-e ., according to the law of intestacy ; see Clause 7, which indicates that 
the provision for the first defendant is to be a first charge on the corpus. 

Clauses 16 and 17 both fail, accordingly an intestacy results in respect of 
the property there dealt with. 

Mr. R. B. Michell (Mr. K. Brown with him) for defendants Nos. 2 to 
7, the children to the testator’s daughter, Mrs. Wilkins. 


(1) L. JR. 5 Oh. D 184. (2) L.R. 2 Eq. 736. (3) 2 Beav. 352. 

(4) 16M. & W. 4QB. (6) 1 M.H.C.R. 17. (6) 7 O.L.R 241 

(7) 5 De.G.M. & G. 208. 
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On the third issue. —In so far as the testator directs fin Clause 22 of 
the will) that the “Garratt Trust Fund” shall never be removed from deposit 
in the Bank of Madras so loDg as that bank shall exist, and (in Clause 23) 
that that fund shall be a continuing fund to all time, the will transgresses 
the rule against perpe*uities; but the whole of the directions in the will 
for the creation and disposal of this fund are not on that account invalid. 
The creation of such fund is perfectly valid, and so are the directions as to 
its disposal, so far as they do not overstep the law against perpetuities. 
If the leg-ite^s mentioned in the eleventh clause of the will taken an 
absolute interest in that fund by the terms of the will, as it is submitted 
they do, the directions as to the disposal of the fund will so far be valid, 
a» d even if it should be held that those legatees only take an interest for 
life, those directions will hold good at least to the extent of such life- 
interests. 

On the fourth issue. —I contend that the gifts to the legatees men¬ 
tioned in Clause 11 of the will is absolute. That clause must be read 
with Clause 23. The direction in the latter clause that the interest 
and profit of the fund shall be "inherited” by any child [460] or 
children of tho-e legatees is inconsistent with the view that there 
is a distinct gift to them, and is consistent with the view that the 
child or children were only intended to take by inheritance according to 
law from those legatees, to whom an absolute estate of inheritance was 
given ; and the words “ from generation to generation ” and" in accord¬ 
ance with all legal right” al-o confirm this latter view. In other words, 
the words in Clause 23 inferring to the issue of the legatees are to 
he cons'rued as words of limitation, not of purchase (Succession Act, 
Section 84). There is no provision in Clause 23 (nor elsewhere in the will) 
as tohow the children or remoter descendants of those legatees are to 
tike, whether per stirpes or per capita, or whether equally or otherwise, 
as presumably there would have been if there was a gift in remainder to 
them. Compare Appleton v. Rowley (1), Alger v. Parrott (2', Avern v. 
Lloyd (3). If it is to he collected from the wnole of the will that it was 
the t stator's intention to create estates tail in the " Garratt Trust Fund, 
or that the legatees mentioned in Clause 11 and their descendants from 
gener«tion to g miration in perpetual succession should enjoy life interests 
in that fund, the result will be the same, for in the first place an 
estate tail in personally cannot In creited and words which in the case 
of realty would co 1 fer such an estate would in the- case of personalty 
confer an abso'u e interest [Elton v. Eason (4)], and in the second place 
a gift of a life.m'crest in a fund 'O A, and after his death successive life- 
interests to hn children a - d remoter issue, or to his heirs in succession, 
W'll b* cons’ru'd as a gift of an ahsolute interest to A [Britton v. Tunn¬ 
ing (5), Aqncw v. Mattheius‘6'] . In the present case the fund is given to the 
lega ee.s mentioned in Clause 11 not for life, but absolutely, and an absolute 
inter-st so giv*m is no* cut down to an interest for life hv a gift over, 
unFsv th.i gift oyer can itself tak^ effect [Green v. Harvey (7), Winckwort 
v. Winckworth (H>, Ring v. Hndwic (9*]. The bequest in that clause of 
“ the herefit. interest a -d profit that sha'l arise and accrue from and out 
of t> e “ G mat- Trust Fu-d” isa bequest of the fund itself (Succession Act, 
S ction 1 '9. and »l«u-tra ion thereto.) Nor is the absoluteness of the g» ffc 
affected [461] by the dir ections in C'au<e 12 as to the application of the 

ft) L.R. R Eq. 139 (*2 LR 3 Eq 338. (3) L.R. I5^Eq. 388. 

(It iy Ves. 73. (5) 3 Merivale 176. (6) 1 M H.O.R 17. 

17) 1 Hare 428. (8) 8 Beav. 576. l9) 2 Beav, 852. 
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interest or profit of the fund during the minorities of the testator’s grand- 1582 
children, nor by the directions in Clause 7 as to advancement out of the Maboh IT. 
principal of the fund for tbe benefit of the first defendant for the purposes —— 

therein mentioned, which advances, it is submitted, can only be made out ORIGINAL 
of his share of the principal. GlVID. 


The legatees mentioned in Clause 11 of the will take tbe fund as joint 
tenants, not as tenants in common ; that this was the intention of the 


is m. m. 


testator is shown by the direction in Clause 12 to make direct payments 
“ to each of such children who attains majority ” [Agnew v. Matthews (1) 
was referred to]. 


On the first issue. —Inasmuch as the creation of the “ Garratt Trust 
Fund ” is not invalid, the condition subsequent in the fourth clause of the 
will whereby the first defendant's interest in the “Eastern Castlet”is 
liable to be divested if he should die before attaining twenty-one years of 
age is valid. 

On the second issue. —The devise of “ Beresford Lodge ” is a devise of 
it absolutely under the terms of the first portion of Clause 5 of the will, 
and the expression of the testator’s wish as to the property being sold, in 
the latter portion of the clause, does not create a precatory trust, and is 
inoperative legally : In re Digles : Gregory v. Edmondson (2 ), In re Adams 
and The Kensington Vestry (3) (especially judgment of Cotton, L.J., at page 
410), Lamb v. Eames (4), Mussoorie Bank v. Raynor (5). Kihmarasami v. 
Subbaraya (6), Jarman on Wills, 360 

The gift of the rent of the property in Clause 5 carries the property 
itself [ Mannox v. Greener (7)]. 

The devisees of “ Beresford Lodge ” take as joint tenants, not as tenants 
in common; this is shown by the word “ jointly,” by the words “not to 
be disposed of until the youngest of my said late daughter’s children 
surviving &c., and by the words “ when tbe said house and premises 
Beresford Lodge, may be sold by them ” in Clause 5 of the will : “ them ” 
evidently refers to the surviving children. The intention to create a joint 
tenancy »s also shown by the wording of Clause 6 ; and especially by the 
direction therein [462] to pay the rents of the premises, if let, “towards the 
benefit support and education of my said daughter’s surviving children.” 
Throughout the testator speaks of his daughter’s children only, and 
evidently did not contemplate or intend the issue of a deceased child of his 
daughter taking anything. But even if the daughter’s children took as 
tenants in common, they so took with benefit of survivorship: Doe d 
Browell v. Abey (8); 2 Jarman on Wills, 700. 

On the fifth issue. —The bequest in Clause 16 of the will of Rs. 500 
for the payment of “ various petty pensions to some poor people, who have 
been mentioned to him by me,” is void for uncertainty, and also for a 
patent deficiency (Indian Succession Act, Sections 76, 68). 

On the sixth issue. —The bequest in Clause 17 of the will of Rs. 10,000 
“ in support of my Temperance and Reading rooms for European pen¬ 
sioners, and also the poor widows’ quarters attached thereto,” is void, as 
the testator had grand-children living at his death, and the will wus 
executed lesB than twelve months before his death (Indian Succession Act 
Sections 105, 21-24). 

Mr. Smith for the ninth defendant, the administrator to the estate 
of a child of Mrs. Wilkins, who died since the death of the testator. 


(1) 1 M. H. O.R. 17. 

(4) L. R. 6 Oh. 697 (699). 
(7) L. R. 14 Rq. 466. 


(2) It. R. 39 Ch. D. 263. 

(6) ti.R. 7 App. Gas. 321 (330) 
(8) lM.fr Bel 428. 


(3) L R. 37 Ob. D. 994. 
<6) 9 M. 326 (826). 
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The provisioDs for constituting the “ Garratt Trust Fund are invalid 

as transgressing the rule against perpetuities, and, therefore the fund itself 

failing, all the provisions relating to the disposal and application of that 

fund, or the income arising therefrom, must fail also. The testator s only 

object in creating that fund clearly was to perpetuate his name [Ibbetsonv. 

Ibbetson (1)]. There is accordingly an intestacy as to the properties from 

which the will directs that fund to be formed. 

The gift of “ Beresford Lodge ” in Clause 5 is a gift to a described class, 

of whom the testator’s granddaughter, of whose estate the ninth defendant 
is administrator, and who survived the testator, was one, and her share m 
the property therefore vested in her at the testator s death (Indian Succes¬ 
sion Act, Section 98, and Illustration ( b) thereto). It is only the payment 
of the sale proceeds that is postponed (by directions contained m 
Clauses 5 and 6, supposing those directions to be binding) not the 
vesting of the property, iIn re Edmondson’s Estate (2); 1 Jarman on L463J. 
Wills. 842. The donees of “ Beresford Lodge ” take as tenants in common, 
not as joint tenants, under the terms of Clause 5 : Johfiev.East (3) ; 
Eeathe v. Heathc (4), Perry v. Woods (5), 2 Jarman on Wills, 259J. 
Agnew w.Matthexos (6) difiers materially from the present case, because in 
the former case the interest of the grandchildren did not vest till they 
attained their majority. I adopt Mr. Micbell’s argument as to their being 
no precatory trust, and also as to the gift being of an absolute in teres 
and not an interest for life only. The principle of Section 159, Succession 
Act, applies as well in the case of the bequest of the Garratt Trust bun 

as in the case of the gift of Beresford Lodge. 

Mr. Kernan for the eighth defendant in reply. 

The “ Garratt Trust Fund ” is the residuary fund. It does not 
matter what the testator chooses to call it. If any of the dispositions o 
it are valid, as not transgressing the rule against perpetuities, there is no 
reason whv they should not he carried into effect. Even if the words 
“ shall be inherited by any child or children,” &c. in Clause 21 a re words 
of purchase and not of limitation, at all events the life interests to the 
primary legatees are valid. Those words are to be construed as words of 
limitation ; if the testator bad intended them to be words of purchase, he 
would have expressly made the estates of the primary legatees estates tor 
life only, but he has nowhere done so, but merely directed periodical 

payments of interest and profits. 

JUDGMENT. 

Handley, J.—This is a suit by the Administrator-General to obtain 

the decision of the Court upon certain questions arl ® ln § “ st 

struction of the will of William Garratt, who died at Bangalore in August, 
S 1888 Testator appointed Michael William Walker » 
trustee, but Mr. Walker, after partly administering the estate by pay mg 
the debts and some of the legacies, transferred the remaining assets if th 
testator to the Administrator-General under the provisions of Section 31 

of the Administrator-General’s Act. Act II of f daughter 
The first defendant, F. W. Money, a minor, is the son of^ a dangler 

of the testator, who predeceased him De '®“ da °^ 2 Wilkins who also 
are children of another daughter of testator, ' u - a half . 


(2) L.R. 5.Eq. 389, 
(5) 3.Vies. 204. 


(3) 3 Br. O.C. 25. 
(6) 1 M.H.O.Ri H. 


(1) 10 Sim. 495. 
(4) 2 Atk. 122. 
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another wife than the testator’s daughter.' Ninth defendant is the 
Administrator-General as the administrator of the estate of Elizabeth 
Gertrude Wilkins, a daughter of testator’s daughter, Mrs. Wilkins, who 
has died since the death of testator. 

First defendant, defendants 1 to 7, eighth defendant and ninth 
defendant, respectively, are separately represented by counsel, their 
interests being conflicting. 

It is to eighth defendant’s interest to uphold all the provisions of the 
will so far as they relate to him, for he would take nothing under an 
intestacy, not being one of testator’s next-of-kin, First defendant would 
gain by an intestacy as to part of the will, for he would take an equal 
share in the undisclosed of estate with the children of Mrs. Wilkins as a 
class, and they are therefore interested in maintaining that there is no 
intestacy. And both first defendant and. defendants 1 to.7.are interested 
in shutting out eighth and ninth defendants from any benefit under the 
will. The case has been very fully argued, and my attention has been 
drawn to all the authorities bearing upon the various questions that arise, 
which, however, have mainly to be decided under the provisions of the 
Indian Succession Act, which, it is admitted governs the case. The most 
important and difficult questions to be decided are those raised by the 
third and fourth issues as to what the testator calls the “ Garratt Trust 
Fund,” and, as some of the other questions depend, to some extent, upon 
these, I shall consider them first. Paragraph 22 of the will is as follows : "I 
“ hereby direct that my executor and trustee shall, as soon as conveniently 
“ may be practicable, having regard to payments of bequests, &e., cause a 
“certain trust fund to be commenced and established in the said Bank of 
“ Madras at Madras to be called ‘ The Garratt Trust Fund,’ and all monies 
" that shall be paid to the credit of that fund shall bo invested in Govern- 
“ menb of India securities and be keDt in the said bank for safe custody for 
“ the purposes of'bhe trust to be so created. I direct that such trust fund 
“ shall never be received from deposit in the said Bank of Madras as long 
“ as that bank shall exist.” 

By paragraphs 8, 10, 13, 14, 15 and 21, testator endows this trust 
fund by directing that the proceeds of sale of certain immoveable and 
moveable properties and the outstandings to be [469] recovered for 
the estate, and the balance of a sum of Rs. 5,000, which the executor iff 
empowered to retain to meet probate and other expenses, shall be credited 
to it. These directions, together with the preceding legacies, practically 
exhaust the testator’s assets, though there is no specific residuary bequest. 
Paragraph 4 provides that, if first defendant dies under twenty-one years 
of age, a house devised to bim shall be sold and the proceeds be carried to 
this fund. So far there is nothing unusual or illegal about the creation of 
this fund, except the direction that the securities representing it shall. 
never be received from deposit io the Bank of Madras, which' as an 
attempt to create a fund in perpetuity, is invalid and cannot be carried 
out. But this does not, I think, prevent the intention of the testator.to , 
oreate and endow this fund being carried out. I regard it merely as an ' 
attempt to fetter the power of the executor to deal with the fund which 
cannot be enforced, and, disregarding this, there remains only wbafr. 
amounts to no more than the usual direction for sale and conversion into" 
money of the estate and investment thereof for the purpose of carrying 
out certain trusts.. It is when we came to the trusts, which the testator* 
declares of this fund, that the real difficulty begins. These are contained r 
In paragraphs 7, 11, 12 and 23. Paragraph 7 makes a provision for the/ 
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M — educated there. I shall consider this later on, when dealing with first 

ORIGINAL defendant's interest in this fund. 
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Paragraphs II, 12 and 23 are as follows 

“ Para li. I hereby give, devise and bequeath to my grand-children 
by my said late daughter, Elizabeth Wilkins, also to my grandson, Frank 

- William Money, and to his stepbrother, George William Money (the latter 
“ now in England), in equal shares, the benefit, interest and profit that 

shall arise and accrue from and out of The Garratt Trust Fund W ^ 1C 
mv executor and trustee shall draw and disburse quarterly The share 
in' such for mv grandson, Frank William Money, shall be disbursed 
“ bv mv executor and trustee as he shall think proper, and, if necessary, 
for the support aud education of the said Frank William Money in 

hnglanda ^ ^ herebv direct that the shares from aod out of the interest 
“ or profit of ‘ The Garratt Trust Fund ’ for the [466] children of my said 
“ l a te daughter. Elizabeth Wilkins, shall be paid quarterly by my executor 
“ ail d trustee to their father, E. S. Wilkins, Esquire, Barnster-at-Law, 
for their support and education on obtaining from him, on each occasion, 
his receipt for the amount, expressing the purpose for which the payment 
is mceived and subject at all times to the condition, which I hereby 
direct, that ray executor and trustee shall always be fully satisfied that 
the monies so paid away to him are made proper use of exclusively for 
the benefit, support and education of the said children, and I heieby 
direct that my said executor and trustee shall, at all times, see o thei 
“ continued welfare until they attain majority, after which period my 
executor and trustee shall make direct payment to each of such children 
who attains majority aud obtain receipt of such child for each paymen 

S ° "pta. 23. I herebv direct that' The Garratt Trust Fund’ shall be a 
continuing fund, to all time, and that the interest and profit derived 
therefrom shall be received and enjoyed as expressed in this will, not only 

- ln Watees to whom such ha3 herein been bequeathed by me, but 

“ the same shall be inherited by any 

“ from time to time and from one generation to another, and in accordaD 

W 'The'firsUhing to be noted in paragraph 11 is that, as to the bs< l u0S ‘ 
t-hn children of Mrs. Wilkins, it is a bequest not to a class but to them 
• a' 'A IK This I think is clear from the fact that the testator names 

SS£& SS.‘ 51 V.;.., p. w. m-jm- 

he speaks oT’tfiem" as 8 my grandchildren ” and must be taken Jo have 
ne spea quc h « ran d-children as were then living, lhe 

children of Mrs. Wilkins, therefore, who survived testator, would ta ® 

a vested interest on the death of the testator in what 

is bequeathed to them by paragraph 11. d 

What is bequeathed to them, in equal shares with F. W Money 

n W Monev is “ the benefit, interest and profit that shall arise a 
aecrae from a^nd out of the ' Garratt Trust Fund/ which'.my executor and 

““WS K b, 
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would, by Section 159 of the Indian Succession Act. carry the corpus as 
well as the interest, unless the will affords an indication of an intention 
that the enjoyment of the bequest should be of limited duration. Such 
indication, if it exists at all, must be found in paragraph 12 or 23. 
Paragraphs 11 and 23 must, I think, be read together, for they contain 
the whole of the directions as to the devolution of the “ Garratt Trust 
Fund." It is argued by those who contend for an intestacy that the effect 
of the two paragraphs is to direct payment of the income to the legatees 
during their lives, and, after their death, to their children and descendants 
11 from generation to generation " as the testator express it, and that the 
whole bequest is, therefore, void as an attempt to create a succession of 
life interests in perpetuity. On the other hand it is argued, by those who 
support the will, that the words in paragraph 23, referring to the children 
of the legatees, are words of inheritance and not of purchase, and that 
their effect is to give an absolute interest in the fuod to the legatees. In 
my opinion the latter is the correct construction, having regard to 
the intentions of the testator to be gathered from the whole will. 
It is to be observed, that there is no direct bequest in paragraoh 23 to the 
children of the legatees, on the contrary the testator speaks of the 
legatees “ to whom such (the interest and profit of the fund) has been 
bequeathed by me,” and he goes on to say that “ the same shall be. 
inherited by any child or children of them hereafter from time to time and 
from one generation to another and in accordance with all legal rights." 
This, coupled with paragraph 11, is in effect a gift to the legatees and ; 
their children as their heirs. The word inherited must mean inherited 
from the legatees. I think, therefore, that the disposition contained in 
paragraphs 11 and 23, read together, comes within the meaning of Section; 
•84 of the Indian Succession Act as a bequest to a person, with the addition, 
of words which describe a class of persons, but do not denote them as direct 
objects of a distinct and independent gift, in which case by that section 
the object of the bequest is entitled to the whole interest of the testator 
therein. No doubt the testator did intend that the fund should be, 
enjoyed by the legatees and tbeir descendants for all time. This is shown 
[468] by the words in paragraph 22 making the fund a perpetual fund, 
and by the words “ ' The Garratt Trust Fund’ shall be a continuing fund 
to all time” and the words “from generation to generation ” in para¬ 
graph 23. In fact he wished to create an estate tail in fchefund. This he 
could not do, and so far his intention must fail ; but that does not, I think, 
affect the validity of the gift to the legatees and their children, which has 
by law the effect of giving the legatees an absolute interest. It is merely . 
an attempt to cut down, by a direction in the will, the absoulte interest 
whioh the words used have given to the legatees. Sucb.an attempt must 
fail and the legatees take an absolute interest—see the case of Carver v., 
Bowlesi 1), Blacket v. Lamb( 2), Kampf v. Jones (3), Stephens v. Ga<lsden{4 ),. 
Qerrard v. Butler (5), the principle of which is embodied in Section. 125, 

of the Indian Succession Act. , 

To sum up. The construction, which I would put upon paragraphs 
11 and 23 of the will read together, is this. The gift to the children of 
Mrs. Wilkins and to F. W. Money aod G. W. Money is a gift to them as 
persona designates , and they took a vested interest in their shares from the 
death of the testator. The gift to them of the “ benefit interest and profit” 

" (i) 3 Russ. A Mylne 301. (2) 14 Be*v. 482. (3> 2 Kjsen 756. 1 

(4) 20 Beav. 463. (5) 20 Beav. 641. 
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of the fuud is a gift of the whole fund by virtue of Section 159 of the Indian 
Succession Act, because the will affords no indication of an intention that 
the enjoyment of the bequest should be of limited duration; but, on the 
contrary, paragraph 23 contains words of inheritance which have the 
effect, by Section 84 of the Indian Succession Act, of giving to the legatees 
the whole interest of the testator in the fund. The attempt to limit this 
absolute interest by directions that the fund shall continue to all time and 
shall be enjoyed by the legatees' children, from generation to generation, 
is void and there remains an absolute gift of the fund to the legatees in 
equal shares. And the directions in paragraph 12 as to the manner 
in which the interest in the shares of the children of Mrs. Wilkins 
shall be paid during their minority and after it ceases does not, I think, 
prevent their taking a vested interest in their shares on thetestator’s death. 
See explanation to Section 106 of the Indian Succession Act. The 
above construction is, I think, a possible and not unreasonable ohe 
to put upon the words of the will, and, if so, it is to be preferred 
[469] to any other, as it avoids an intestacy and carries out the obvious 
intention of the testator to provide equally for his grand-children and for 
G. W. Money, the half-brother of one of them. 

With regard to ninth defendant, who represents the estate of a 
daughter of Mrs. Wilkins, who died since testator, it is argued by those 
who would exclude that daughter from a share in the “ Garratt Trust 
’Fund ” that the gift to the legatees was a gift to them as joint tenants 
and not as tenants in common, and various authorities are quoted on 
either side of this question. 

The general result of the authorities seems to be that the tendency 
of the Court is to lean against joint tenancy, especially in the construction 
of a will. As I have said above, in my view, the gift to the legatees by 
paragraph 11 was a gift to F. W. Money, G. W. Money and the ohildren 
of Mrs. Wilkins as personce designates, and the words “ in equal shares 
would, ! think, make them tenants in common. And this contruction is 
also in accordance with the intention of the testator evidenced by 
paragraph 23 that the children of the legatees should take after them, which 
intention, though it cannot be carried out as testator meant it to be carried 
out, yet may be used as a guide to his wishes in construing other parts of 
the will. In my opinion, therefore, the deceased daughter of Mrs. Wilkins 
took upon testator’s death a vested interest in one-ninth part of the 
“Garratt Trust Fund" which has passed to her representative, ninth 
defendant, the Administrator-General. A case, Agnew v. Matthewsy 1/, was 
cited in argument, where it was held; upon a somewhat similar bequest fcd 
the children of certain persons with an invalid gift over to their heirs, 
that the children only took a contingent interest on their attaining twenty- 
one. But that case is clearly distinguishable from the present, for there 
was no direct gift to the children as here, but only a direction to the 
executors to pay them a share of the interest of the fund on their 
respectively attaining twenty-one. 

One other question arises as to this “ Garratt Trust Fund, and that, 
is with regard to the provisions of paragraphs? and 11 of the will as to 
sending F. W. Monev to England for education. Paragraph 7 is as 
follows: “ I hereby direct that if my grandsoD, Frank William Money, 
desires to go to England to qualify for any profession, that my executor 
and trustee shall have full p ower to [470] disburse from and out of t o 

(1) 1 M.HC.R. 17. 
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principal of ' The Garratt Trust Fund ’ hereinafter mentioned sufficient 
money for his passage to and from England and for his suitable outfit and 
other incidental expenses as my executor and trustee shall deem just and 
proper for such purpose.” And the last clause of paragraph 11 is as follows : 
“ The share in such for my grandson, Frank William Money, shall be dis¬ 
bursed by my executor and trustee as he shall think proper, and, if neces¬ 
sary, for the support and education of the said Frank William Money in 
England.” Reading these two clauses together, and bearing in mind 
that testator did intend,to tie up the share of each legatee so that it might 
descend to his or her children, I think the meaning of paragraph 7must be 
taken to be to allow the executor in the case of this legatee only to trench 
upon the principal of his share for the purpose indicated, if the income, as 
applied under the last clause of paragraph 11, were not sufficient. Having 
regard to the intention of the testator to benefit the legatees equally by 
this fund, it cannot, I think, have been his meaning in paragraph 7 to 
give F. W. Money a benefit out of the fund over and above his share. 
In the view that I have taken of the combined effect of paragraphs 11 
and 23, that F. W. Money took a vested interest at testator’s death in 
one-ninth of the fund, the effect of paragraph 7 is only to authorize the 
executor to apply his share towards the expense of his journey to England 
and other expenses connected with his residence and education there. 

I find therefore upon the third and fourth issues that the creation of 
the “ Garratt Trust Fund ” is valid as far as it provides a fund for 
distribution between testator’s grandson, F. W. Money, his half-brother, 
G. W. Money, and the children of testator’s daughter, Mrs. Wilkins, but is 
invalid so far as it seeks to make the fund a perpetual fund That F. W. 
Money, G. W. Money, and the children of Mrs. Wilkins, who survived 
the testator, took an absolute vested interest each in one-ninth of the 
fund, and that ninth defendant, as the administrator of the estate of 
testator’s deceased grand daughter, Elizabeth Gertrude Wilkins, is 

entitled to receive her one-ninth share. 

I have next to consider the question raised by the first issue as to 

paragraphs 3 and 4 of the will. They are as follows :— 

Para. 3. “ I hereby give, devise and bequeath to my grandson, 
“ Frank William Money, now a minor, absolutely my house and 
[471] “ premises, known as the ‘Eastern Castlet ’ on the Mount Road, 
“ Madras, and I direct that the title-deeds thereof shall from the period 
“of my demise be lodged in the Bank of Madras at Madras for safe 
“ keeping until the said Frank William Money if living, shall attain the 
“ age of twenty-one years, after which period they shall be made over to 
“ his personal custody and control to do with a9 he may see fib.” 

Para. 4. “ I hereby direct that in the event of the death of the said 
“ p ra nk William Money prior to his completing twenty-one years of age, 
“ the said ‘ Eastern Castlet ’ shall be sold by my executor and trustee 
“ and the sale proceeds thereof shall be deposited in the Bank of Madras 
“ at Madras to the credit of the ‘ Garratt Trust Fund ’ hereinafter men* 
“ tioned to be invested in Government of India securities aud for the 
“ purpose of the said trust.” 

There can be no doubt that under this bequest first defendant took on 
the death of the testator a vested interest in the property subject to be 
divested by his dying under twenty-one years of age. But it is contended 
for him that the oreatioa of the Garratt Trust Fund being invalid as an 
attempt to create a perpetuity, the gift over fails and he takes an absolute 
interest in the property to which paragraphs 3 and 4 relate. I have already 
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held that the creation of the Garratt Trust Fund is only invalid so far 
as it is attemoced to make it a fund in perpetuity. As a fund to provide 
for the legatees under paragraphs 11 and 23 it is well created, and is, in 
fact, nothing more than the usual fund directed by a testator to be 
created by sale of his property. There is, therefore, nothing illegal 
in the direction in paragraph 4 that in the event of F. W. Money dying 
under twenty-one years the property bequeathed to him by paragraph 3 
shall be sold and the proceeds go to the Garrat Trustt Fund. I must hold 
upon the first issue that under paragraphs 3 and 4 of the will first 
defendant, F. W. Money, took upon the death of the testator a vested 
interest in the property mentioned in these paragraphs liable to be divested 
in the event of his dying under the age of twenty-one years, in which 
event the property is to be sold and the proceeds carried to the Garratt 
Trust Fund. 

The second issue relates to the bequest by paragraphs 5 and 6 of the 
will of testator's house at Bangalore called ‘ Beresford Lodge ’ and the 
furniture in it to the children of Mrs. Wilkins. [472] Paragraphs 5 
and 6 are as follows :—Para. 5. “ I hereby give, devise and bequeath 
absolutely my house and premises called ‘ Beresford Lodge ’ at the junc- 
tion of Lil Bagh Road and Fort Road, Bangalore, together with all the 
ti household furniture supplied by me therein and thereto belonging to the 
children of my late daughter Elizabeth Wilkins, now deceased, jointly 
4| share and share alike, and which 1 wish should be a home for them or 
u any ot them in Bangalore, not to be disposed of until the youngest of my 
i( said late daughter’s children surviving shall attain the age of eighteen 
ti years, when the said house and premises ‘ Beresford Lodge ’ may be 9old 
by them or the survivors of them, through the medium of my executor, 
an d the sale-proceeds thereof shall be divided between them in equal 
“ shares share and share alike.” 

Para. 6. “ I herebv direct that the title-deeds of the said ‘ Beresford 
Lodge ’ shall be deposited for safe keeping in the Bank of Madras at 
Madras, until such time as the property may be soi l as stated in the 
4i fifth paragraph herein, and I hereby further direct that if the said cbild- 
ti ran be at any time all removed from the said house, that my executor 
and trustee shall at once take charge of the house, premises and all the 
furniture therein supplied by me and belonging thereto, and shall let the 
property furnished to any tenants, collect and receive the rents thereof 
and pay the same less expenses for repairs and assessment according to 
his discretion towards the benefit, support and education of my said late 
“ daughter’s surviving children.” This is, I think, an absolute gift to the 
children of Mrs. Wilkins of testator’s whole interest in the property, and is 
not controlled by the directions in the latter part of paragraph 5 that the 
house shall not be sold until the vouuge9t granddaughter attains eighteen 
years of age, which must be regarded merely as an expression of the wish 
of the testator and not as a precatory trust. See Section 125 of the Indian 
Succession Act and the cases before quoted. Here also it is contended on 
behalf of defendants 2 to 7 that the gift is to the daughters of Mrs. Wilkins 
as joint tenants, and therefore that the ninth defendant as represent¬ 
ing the deceased daughter Elizabeth Gertrude Wilkins takes nothing, 
but her share passes to defendants 2 to 7 by survivorship. In my opinion, 
this being an absolute gift to the children of Mrs. Wilkins share and 
share alike, and the subsequent direction that the property shall not be 
[473] sold until the youngest attains eighteen years of age being of no 
legal effect, the children who survived the testator took each an equal share 
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in the property which vested in them on the death of the testator. The 
daughter Elizabeth Gertrude Wilkins who died since the death of the 
testator took a vested interest on his death in one-seventh share in the 
property bequeathed by paragraph 5 and her share is to be received by 
her representative ninth defendant. The postponement of the power of 
disposition over the property being of no legal effect there remains only 
the absolute gift to the children of Mrs. Wilkins ‘jointly share and share 
alike.’ Here again as in the gift of the Garratt Trust Fund, I think the 
children of Mrs. Wilkins take as persona designates and as they all survived 
the testator they took a vested interest in their shares, and the share of 
the daughter, who died after testator, passed to her representative. I find 
on the second issue that the childron of Mrs. Wilkins, who survived the 
testator, each took a vested interest in one-seventh share of the property 
mentioned in paragraphs 5 and 6 of the will, and that the share of the 
daughter Elizabeth Gertrude Wilkins passed to her representative, ninth 

defendant. . J . . . . 

An additional issue was raised at the hearing as to the legacies given 


Ai 

.11 


by paragraphs 16 and 17 of the will. 

Paragraph 16 is as follows‘ I hereby direct that my executor 

“ L and trustee shall from and out of any of my monies that he may receive, 
41 retain in his hands and control a sum of rupees five hundred, out of 
4 ‘ which he will disburse various petty pensions to some poor people, who 
" have been mentioned to him by me.” There is here a deficiency on the 
face of the will as to the objects of this bequest, and by Section 68 of the 
Indian Succession Act no extrinsic evidence can be admitted as to the 
intention of the testator. This legacy must, therefore, fail and fall into 

the undisposed of residue. , , . , , ... 

Paragraph 17 is as followsI hereby give, devise and bequeath in 

4 ‘ support of my temperance and reading rooms for European pensioners, 

“ an( j a i 80 the poor widows’ quarters attached thereto, the sum of rupees 

“ ten thousand which amount shall be invested as my executor may deem 

most profitable and the interest or profit arising therefrom shall be 

paid monthly by my executor to the Chairman for the time being of the 

" Wesleyan Mission at Bangalore, who shall be considered the trustee for 

■*» the said premises, and will see to the management and upkeep of L474J 

*' the same and the repairs thereof, and any assessment payable thereon.” 

This is a bequest to charitable uses, and the will was executed less 

than twelve months before testator’s death. The legacy is therefore void 

by Section 105 of the Indian Succession Act and falls into the undisposed 

of residue. , . , , , . . , 

There will be a decree declaring the right of the parties in accordance 

with the above findings. All parties will have their costs out of the 

estate. Costs to be taxed as between attorney and client and to be paid 

in the first place out of the undisposed of residue. 

Wilson and King, attorneys, for plaintiff. 

D. Grant, attorney for defendant No. 1. 

Brcunson and Branson, attorneys for defendants Nos. 2 to 7. 

Laing, attorney for defendant No. 8. 

Barclay, Morgan and Or, attorneys for defendant No. 9. 
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NARASAYYA (Defendant No. 1), Appellant v. RAMABADRA 
and OTHERS (Plaintiff and Defendants Nos. 2 and 3), Respondents .* 

(25th March, 1892.] 


Civil Procedure Code, Section 525 —Suit on an awird—llternative claim on oriqinal 
consideration — Withdraw il of claim on award. 

The plaintiff lent money to two of the defendants, who were partners with the 
thira defendant, for the purposes of tne partnership and obtained promissory 
notes from them. Disputes which arose between them, were referred to arbitra¬ 
tors. who made an award. A.o application by the plaintiff to have the award 
made a rule of Court was opposed by defendant No. 1 , and the plaintiff waa 
referred to a regular suit. He now brought bis suit in the alternative on the 
award and on the promissory notes. The award was found to be unenforceable, 
ihe plaintiff then declared himself satisfied to withdraw bis suit as far as the 
award was concerned, and the Court passed a decree for plaintiff on the merits. 
Defendant No. 3 alone having appealed, the Court of first appeal held that the 
plaintiff must succeed or [473] fail on the award, and that the withdrawal df 
the prayer for a decree on the award altered the nature of the suit, and finding 
that there was no evidence of misconduct on the part of the arbitrators, he passe# 
a^docree in the terms of the award. On a second appeal preferred by defendant 

Beld, that this procedure was right. 

[R., 19 P.R. 1907 = 40 P.L.R. 1907=134 P.W.R. 1907.] 

Second appeal against the decree of G. T. Mackenzie, District 
Judge of Kistna, in apneal suit No. 132 of 1889, modifying the decree of 

M. B. Sundara Rau, Acting Subordinate Judge of Ellore, in original suit 
No. 30 of 1887. 5 

Suit to recover principal and interest due by the defendants to th6 

plaintiff. The plaint was summarized by the Subordinate Judge a$ 
follows :— 

„ The plaint set forth that the defendants Nos. 1,2, and 3 were joint 
,, contractors in certain contracts with the Public Works Department and 
„ °ther public bodies ; fourth defendant (Gangayya), was undivided father, 

„ an ^ the fifth undivided brother of the first; that the plaintiff lent to 
,, the firm, consisting of first, second and third defendants for its commoflf 
4I purposes, Rs. 2,000, once on a promissory note marked A, dated 11th 
i4 December 1885, executed by the first defendant and another 
44 -Rs* 2,000, on three promissory notes marked B, C and D, executed by 
44 the second on the 5th and 2l9t October and 2nd December 18 85, 

44 respectively, at an interest of 12 per cent, per annum; that defendants 
|4 not paid the amount due to him, notwithstanding several demands 
.made by plaintiff ; that the joint contracts carried on by the first defend- 
tl an t were for the benefit of the joint family of defendants Nos. 1, 4 and 
t4 5; that the cause of action for the promissory notes arose on the dates 
t4 °f the notes ; that the said disputes between the plaintiff and the defend- 
it an ts Nos. 1, 2 and 3 were referred to an arbitration, and the arbitrators 
4 by the award found the defendants severally liable in sums mentioned 
in the award filed with the plaint, and that plaintiff’s application for 


* Second Appeal No. 1113 of 1890. 
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“ filing the award under Section 525 of the Civil Procedure Code 
“ rejected by this Court on the first defendant’s objection." 

The further facts of the case are stated above sufficiently for 
purposes of this report. 

Defendant No. 1 preferred this second appeal. 

Pattabhirama Ayyar and P. Subramanya Ayyar, for appellant. 

Subramanya Ayyar and Sundara Ayyar , for respondent No. 1. 

Srirangachariar, for respondents Nos. 2 and 3. 

JUDGMENT. 

[476] We think that the preliminary objection raised by the plaintiff 
(respondent) must prevail and that first defendant, who did not appeal 
against the decree of the Court of First Instance, is not entitled to argue 
that the suit ought to have been dismissed. It is then contended for the 
first defendant (appellant) that the procedure adopted by the District 
Judge was irregular and illegal. The facts are as follows :--Plaintiff 
lent money on promissory notes to defendants Nos. 1 and 2. They, 
with third defendant, were partners or joint contractors, and the money 
was advanced for their work. Disputes having arisen, the matters 
in dispute weie referred to arbitrators who made an award. Plaintiff 
applied to the Court under Section 525 of the Code. First defendant 
objected and the then Subordinate Judge referred the plaintiff to a regular 
suit Plaintiff then instituted the present suit and prayed in the alternative 
either for a decree on the award or on the promissory notes. The first 
defendant pleaded that, as there was an award, no suit would lie on the 
merits and contended that the award was bad for misconduct of the 
arbitrators. Defendants Nos. 2 and 3 pleaded that the award was binding. 
\n issue was accordingly framed as to the validity of the award. At 
the hearing, the Subordinate Judge appears to have been of opinion that 
the award “could not be held a valid decision for enforcement," and the 
plaintiff thereupon was content to withdraw his suit, so far as the award 
was concerned. First defendant then maintained that plaintiff could only 
succeed upon the award. The Subordinate Judge, however, decided the case 
on the merits and gave the plaintiS a decree against all three defendants. 
From that decree, third defendant alone appealed on the ground that the 
withdrawal of the prayer for a decree on the award altered the nature of the 
suit and that he had always maintained that the plaintiff must succeed or 
fail on the award The District Judge took this view, and the first defend¬ 
ant having adduced no evidence as to the misconduct of the arbitrators, 
amended the decree of the Court of First Instance by giving plaintiff a 
decree in the terms of the award. We think that the procedure of the 

Judge was perfectly regular. The plaintiff could not be allowed to with¬ 
draw that portion of his prayer which related to the award, so long as 
anv of the defendants objected to his doing so. The decision of the Judge 
was correct. As to costs, we think that the Judge was right in [477] 
making first defendant liable for all the costs hitherto incurred, as it was 
entirely due to hiB conduct that the suit was instituted and remanded. 
The second appeal fails and is dismissed with costs, two sets. 
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Gnanambal ( Defendant) Ajjpellant v. Parvathi 
( Plaintiff ), Respondent. [23rd and 29th March, 1992.] 


2 M.L.J. 212. Civil Procedure Code , sections 13, 279, 280, 283— Party to proceedings in execution — 

Order in execution-Estoppel—Res judicata, 


A claim in execution to a house which had been attached was dismissed, and 
the claimant now sued the decree-holder to establish her title to it. It appeared 
that the house had been previously attached in execution of another decree 
obtained against the same judgment debtor and bis father (since deceased) ; 
that the present plaintiff had then preferred a olaim, which was allowed; that the 
judgment-debtor had taken no steps to havetheorder allowing the claim set aside; 
and that a suit filed by the decree-holder with that object had been dismissed : 

Held, that the plaintiff's claim was not res judicata , and the defendant was 
not estopped from contesting it. 

[R . 6 C.L.J. 621.] 


Second appeal against the decree of J. A. Davies, District Judge 
of Tanjore, in appeal suit No. 577 of 1890, reversing the decree of 
A. Kuppusami Avyangar, District Munsif of Kumbakonam, in original 
suit No. 447 of 1889. 

Suit for a declaration that a certain house was the property of the' 
plain till, and that it was not liable to be sold in execution of the decree 
in original suit No. 325 of 1888 in the Court of the District Munsif of 
Kumbakonam obtained by Gnanambal Ammal, the present defendant, 
against Rangasami Ayyan. The plaintiff had preferred a claim in 
execution without success. It appeared that Rangasami Ayyan was the 
plaintiff’s husband, and that his father Subbayyan (deceased) was her 
maternal grandfather. The above decree was obtained on a bond exe¬ 
cuted by Subbayyan. 

In original suit No. 31 of 1884 iD the Court of the District 
Munsif of Kumbakonam, one Naranappa obtained a decree against [478] 
Subbayyan and Rangasami Ayyan, and, in execution, attached the house 
in question in the present suit. The present plaintiff then preferred a 
claim, which was allowed by an order, dated 25th October 1884 and filed 
in this suit as Exhibit F. Subbayyan had notice of the plaintiff's claim, 
and he was named as one of the parties in the heading to that order, and 
he took no steps to contest it. The decree-holder then filed a suit 
(original suit No. 331 of 1885) to have that order set aside, but it was 
dismissed. 

The District Munsif held that the order (Exhibit F) created no 
estoppel and dismissed the suit on the merits. His decree was reversed, 
on appeal, by the District Judge, who held that the “defendant is estopped 
from setting up Subbayyan’s right, because it is res judicata by the order 
(F), dated 25th October 1884.” 

The defendant preferred this second appeal. 

Ramachandra Ayyar. for appellant. 

R. Subramanya Ayyar , for respondent. 


* Second Appeal No. 1050 of 1891. 

684, 



V] 


GNANAMBAL V. PARVATHI 


15 Mad. 479 


JUDGMENT. 18®* 

BEST, J.—The question for decision in this appeal is whether the ^ 

District Judge is right in holding the suit to be barred as res judicata by ^ PPB£| . 
the Order (F), dated 25th October 1884. lath 

This order (F) allowed a claim preferred by the present respondents q ivil< 

to this same house on its being attached in execution of a decree obtained -' 

by one Naranappa (in original suit No. 31 of 1884) against Subbayyan and ta m. 417=* 
Rangasami Ayyan; the former of wbom is this respondent’s maternal 2 M.L.J. M2, 
grand father and also father-iu-law, being the adoptive father of the latter 
(Rangasami Ayyan), who is respondent’s husband. It appears that, on 
respondent’s claim to the house being allowed as above, the then plaintiff 
brought a suit under Section 283 of the Code of Civil Procedure (original 
suit No. 331 of 1885) which was dismissed (see Exhibit G.) 

The present appellant does not claim through the former plaintiff 
(Naranappa). She obtained her decree in original suit No. 325 of 1888 
against Subbayyan’s son (Rangasami Ayyan respondent’s husband) for 
a debt on a bond executed by Subbayyan. On appellant’s attaching the 
house in execution of this decree, respondent again put in a claim to the 
house under Section 378 which was dismissed, and she thereupon 
brought the present suit under Sectiou 283. 

The District Munsif dismissed the suit, but, on appeal by the 
present respondent, the District Judge, without going into the [479] 
merits set aside the District Munsif’s decree and passed a decree in the 
respondent’s favour on the simple ground that the defendant (now 
appellant) is estopped from setting up Subbayyan’s right, because it is res 

judicata, by the Order (F). 

He explains, it was then decided that Subbayyan had no claim to the 
property and the suit brought by the then claimant against that order was 
dismissed. Subbayyan himself did not contest the order, and it is now too 
late for him to do so, more than a year having elapsed since it was made, 
and that being the case, the defendant can have no right to attach the 
property as Subbayyan’s, while Subbayyan himself has lost his right 

to it. 

Even assuming that the fact of Subbayyan having had notice of his 
daughter-in-law’s claim in 1884 is sufficient to make him a party, against 
whom that order was passed, and to debar him or his legal repre¬ 
sentatives from now denying the respondent’s right to the bouse, I 
am unable to agree with the District Judge in holding that the appellant 
is equally bound by that order, to which she was no party ; and the mere 
fact of her being the creditor of Subbayyan is not sufficient to constitute 
her his legal representative. Her suit is, therefore, not affected by Section 
283 of the Code of Civil Procedure or by the limitation of one year 

prescribed for such suits. 

Without considering, therefore, whether Subbayyan or his son would 
or would not be barred by the Order (F) from disputing the respondent’s 
right to the house in question, I am clearly of opinion that the appellant 

is nob barred by that order. _ 

I would therefore allow this appeal, ana, setting aside the Lower 

Court’s decree, remand the case to the Lower Appellate Court for replace¬ 
ment on the file of appeals and disposal according to law. 

I would further direot respondent to pay appellant’s costs of this- 
second appeal. 
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„ ■ Muttusami Ayyae, J. I am also of opinion that the claim ig not 

Habch 29. res judicata either by reason of the Order (F) or of decree in Suit No. 331 

T ° ne '? ber the P reseDt defendant Gnanambal was a party, and, 
though the plaintiff was a party, that circumstance is not sufficient to create 
the identity of parties necessary to sustain the plea of res judicata, as there 
_ IS no mu ‘ ual ! ty - a ° d ; f s Wltb ^t mutuality, there can be no estoppel. As¬ 
ia M. 477= b Subbayyan and his son were parties to the Order (F) and 

2 M.L.J. 212. £!!^under 9 h? f ■?!* SU ° to Sefc ik as!de ’ tha P^sent defendant is 

not under the same disability. Though she attached it as the property 

of Subbayyan or h.s son, she did so, not as their privy or representative, 

iT j , ' gW , mhere " t ln her to attach what was really their 

He dat - e u° f attacbmect - rt would be open to her to show 
that bubbayyan ana his son were in collusion with the plaintiff. There 

is nothing on the record to indicate that the notice of claim was served 

onSubbayyan s However this may be, the defendant is not their 

This circumstance distinguishes this case from the cases 
cited by the District Judge. 

I therefore concur in the order proposed by my learned colleague. 


19 M. 480 = 2 M.L.J. 231. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best . 


A MMOTTI H A J! {Plaintiff ), Appellant v. Kunhayen Kutti 
( Defendant ), Respondent ..* filth and 12th April, 1892.] 

Malabar law-Ottidar, right of preemption of— Waiver-Election not to purchase. 

rnnrf^Unf ^ ala , bar loses h j s . ri g ht ol Pre-emption if he refuses to bid at a 
thl WnL™! he a co m P r»sedin his otti, held in execution ofa decree againet 

^ ar ° avan , an ? se ? l0r anandravan of thotarwad, in which the jenm right is 

f VID f g » b0 !! Sp0C,aIly ,nvited to attend and exeroise that right, and 
makes no offer to take the property for a long time after the Court-sale. 

CR " 'Ian 1ms/; d 7 , w 607 ,608)=12 M ' L ' T ' 535=(l912) m.w.n. 


SECOND appeal against the decree of C. Gopalan Nayar, Subordinate 
Judge of Narth Malabar, in appeal suit No. 432 of 1891, affirming the 
decree of V. Kelu Eradi, District Munsif of Pynad in original suit No. 163 

OI lOi/l* 

emit by an ottidar, alleging that the lands comprised in his otti had 
been purchased by the defendant for a sum of Ks. 161 at a sale held in 
execution of a decree against the jenmi, and praying for a declaration that 
thejenm right should vest in him on payment by him to the defendant 

. e .iL um 161. appeared that a notice had been sent to the 

plaintiff at the date of the sale, calling on him to exercise his right of pre¬ 
emption, and [481] that the plaintiff attended the sale but did not make 
any bid. The lower Courts passed decrees dismissing the suit. 

The plaintiff preferred this second appeal. 

. Sankaran Nayar , for appellant. 

Sankara Menon, for respondent. 


• Second Appeal No. 1772 of 1891. 
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JUDGMENT, . 

MUTTUSAMI AyyaR, J. —The question for decision in this appeal is 
whether an otti-holder in Malabar loses his right of pre-emption in 
consequence of his refusal to bid at a Court-sale on the invitation of the 
purchaser at such sale. The contention for the appellant is that he 
abstained from bidding, because he was under the apprehension that the 
junior members of the judgment-debtor’s tarward might contest the validity 480 => 
of the Court-sale on behalf of their tarwad. The decision must, I think, ' * 

depend on the further question how far an invitation to bid at a Court-sale * * 

is equivalent to an offer to sell from the jenmi or the real owner. There 
is no reason to doubt that, if the decree is binding on the tarwad, the otti- 
holder is bound to eleot either to bid at the Court-sale, or to relinquish his 
right of pre-emption. In the present case, the decree was one against the 
karnavan and the senior anandravan of the tarwad, and, as such, it was 
prima facie binding on the tarward and no valid ground of objection is 
shown by the appellant to have existed to the validity of the sale in its 
execution as against the tarwad. It is then said that appellant abstained 
from bidding, because he feared that some members of the judgment-debtor’s 
tarwad might contend that the decree was not binding on it. The decree- 
holder had a right to bring the property to sale, and the otti-bolder bad 
a right of pre-emption. All that the former was bound to do was 
to give the latter an opportunity to elect either .to exercise his right or 
not, and, if the latter did not choose to do so, he must be taken to have 
relinquished his right. The facts found do not indicate that he made any 
inquiry, or had a reasonable objection to the decree being treated as one 
binding on the tarwad. The case is one of election, and the Court-sale 
created a necessity for appellant’s electing either to buy or not to buy, 
and, after once electing not to buy, he cannot again be permitted to change 
his mind and assert his right for pre-emption. I am of opinion that this 
second appeal must fail and be dismissed with costs. 

Best, J. —The question is whether the Lower Courts are wrong in 
holding that plaintiff has forfeited the right of pre-emption [482] which 
he possessed as ottidar of the property which was purchased by the res¬ 
pondent on its being sold by Court in execution . of a decree for money 
obtained by a third party against the jenmi. 

The findings of the Lower Courts are (1) that notice was sent by the 
decree-holder to the appellant of the date of the sale, calling upon him to 
exercise his right of pre-emption if so minded, and (2) that appellant was 
himself present at the sale, but would not bid, saying that the otti to 
hjmself was given by nine persons of the tarwad, whereas the decree, 

Under which the sale was being held, was against two' only, and that he 
was afraid there might be a suit by the others to set aside the sale. 

It was no doubt held in Cheria Krishnan v. Vishnu (l) that the 
mere fact that the public notice was given of the intended sale, at which 
therefore the ottidar might have come and bid was not sufficient to 
deprive him of his right of pre-emption. That does not appear, however, 
to be a case in point, for here there was something more than the public 
notice. There was a special notice sent feo the ottidar himself, and it is 
found, as a fact, that he was present at the sale and declined to bid for 
fparhis doing so might involve him in litigation. 

\ • It appears that the validity of the sale is in fact disputed, but with¬ 
out success,'and it is onl^ after this that’ appellant ; comes into Court, 
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offering to purchase the property in fche exercise of his right of pre¬ 
emption. 

It was held by the Calcutta High Court in Abdul Jabel v. Khelat 
Chandra Ghose (1) that, when property is soid by public auction at a sale in 
execution of a decree and the person having a right of pre-emption has 
the same opportunity to bid for the property as other parties present in 
Court, the law of pre-emption does not apply. This is certainly not quite 
in accordance with the dictum in Cheria Krishnan v. Vishnu (2) “ that 
the pre-emptor is entitled to be fully informed what price he is to pay 
before he makes up his mind to pay and should not be driven to give any 
fancy auction price at an auction.” But even taking this dictum to be 
authority for bolding that appellant did not forfeit his right of pre-emption 
by not bidding at the auction, as soon as the auction sale ended, the price 
for which the property had been [483] knocked down was a “ sum 
ascertained” for which he could have offered to take the property, instead 
of waiting for nearly a year without even making the offer. 

No doubt the Limitation Act gives a period of one year for the purpose 
of instituting a suit to enforce a right of pre-emption, but the question 
before us is not whether the suit is in time, but whether, by his conduct, 
the appellant waived his right. Both the Lower Courts have found that 
he did, and I agree with them. 

I therefore agree in dismissing this second appeal with costs. 


13 M. 483. 

APPELLATE CIVIL. 

Before Mr. Justice Subra.manya Ayyar and Mr. Justice Best. 

Ukkandan ( Plaintiff ), Appellant , v. Kunhunni and others 
{Defendants). Respondents .* [12th February, 1892.] 

Malabar law—Kama van, disqualification for office of — Blindness. 

A blind man sued, as the karnavan of Malabar tarwad, to recover certain landr 
One of the defendants, who claimed but was not admitted to be a member of the 
tarwad, and who asserted a right as kanomdar to the land in question, pleaded 
that the plaintiff was not competent to act as karnavan, or consequently to 
maintain the suit by reason of his blindness : 

Held , that the defendant was not entitled to raise this plea. 

SECOND appeal against the decree of J. P. Fiddian, Acting District 
Judge of North Malabar, in appeal suit No. 303 of 1890, affirming fche 
decree of V. Kelu Eradi, District Munsif of Pynad, in original suit 

No. 82 of 1890. ^ : 

The facts of the case are stated above sufficiently for the purposes of 
this report. The Lower Courts dismissed the suit, holding that the plea 
of the defendant, above referred to, should prevail. 

The plaintiff preferred this second appeal. 

Ryru Nambiar , for appellant. 

Sankara Menon, for respondents. 

JUDGMENT. 

The decision in Kanaran v. Kunjan (3) goes no further than that a 
blind man is not a fit person to be karnavan [484] of a tarwad against 

■ Second Appeal No. 644 of 1891. 

(1) 1 B. L. R. A C. 105. (2) 5 M. 198. (3) 12 M. 307. 
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the wishes of the other members of the tarwad. The reason given 
is that the ruin of the tarwad would be the likely result. It is therefore 
for the members of the tarwad to objeot to such a man being their 
karnavao and not for strangers. Defendant No. 2, who has raised 
the objection in the present oa9e, no doubt, claims to be a member of 
the tarwad, but this claim of his is denied by the plaintiff; and other 
members of the tarwad have put in a petition, recognising plaintiff as 
their karnavan, and asking that the suit may be proceeded with in his Dame. 
If defendants desire, these petitioners might also be included as plaintiffs 
in this suit. The mere fact of plaintiff’s blindness does not appear to be 
a valid ground for dismissal of the suit. The decrees of both the Lower 
Courts are, therefore, set aside and the suit remanded for replacement on 
the file of the District Munsif and disposal according to law. 

Plaintiff’s costs in the Lower Appellate Court, and in this Court, 
must be paid by second and third defendants. The rest of the costs 
incurred hitherto will follow and abide the result. 


15 M. 484 —2 M.L.J. 219. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Handley. 


AY YAPP A ( Defendant's Representative ), Appellant v. 
Venkatakrishnamarazu ( Plaintiff), Respondent .* 

[25th April, and 4th May, 1892.] 

Rent Recovery Act (Madras)—Act VIII of 1865, Section 3— Registered zemindar— 
Zamindari held in coparcenary. 

A registered holder of a zemindari sued under the Rent Recovery Act to enforce 
the acceptance of a patta and executioo of a muchalka by the defendant, a tenant 
on the estate. It was pleaded, in defence, that tbe zemindari was the undivided 
property of the plaintiff and his coparoeners in whose name a patta and muchalka 
had already been exchanged : 

Held , that the plaintiff, as being the registered zemindar, was entitled to 
maintain the suit alone. 

TN F.. 26 M. 589 ; F-. 17 M. 140 = 4 M.L.J. 26 ; 23 M. 221 (222); R., 19 M. 308 (310); 
D., 7 M.L.J. 243 (245).] 


SECOND appeal against tbe decree of H. T. Ross, District Judge of 
Godavari, in apneal suit No. 429 of 1880, reversing the decision [485] of 
J. Walker, Acting Head Assistant Collector of Godavari, in summary suit 


No. 18 of 1890. 

Suit under the Rent Recovery Act to enforce tbe acceptance of a 
patta and execution of muchalka by the defendant. The plaintiff was the 
registered zemindar of Gundepalli. The defendant admitted that he was 
a tenant of the zemindari, but stated that the plaintiff was a member of 
an undivided family, together with three other persons, and that the 
defendant had already accepted patta and executed a muchalka made 
out in the names of the plaintiff and his two coparceners. It appeared 
that the patta in question in the present suit had been duly tendered by 
the defendant. The Head Assistant Collector dismissed the suit, and 
his decision was reversed by the District Judge, who found that the 
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relation of landlord and tenant was subsisting between the parties to the 
suit. 

The defendant having died, his legal representative preferred this 
second appeal. 

Sankaran Nayar, for appellant. 

Bhashyam Ayyangar and Venkatarainayya Clietti, for respondent. 

JUDGMENT. 

We think that the Acting District Judge was right in holding that 
the plaintiff, as the registered zemindar, had a right under Act VIII of 
1865 to compel defendant to accept a patta. The decision in Valamarama 
v. Virappa (1) is an authority for the proposition that in a zemindari the 
only zemindar is the registered zemindar, and we do not think that, upon 
this point, the authority of that decision has been shaken by the decision 
in Subbuv. Vasanthappan (2). In a zemindari the only landholder entitled 
to proceed under Act VIII of J865 against the tenants of the zemindari 
must be the zemindar, and the only zemindar for the time being is the 
registered zemindar. 

We dismiss this second appeal with costs. 


15 M. 486 = 2 HLJ. 114. 

[486] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Wilkinson. 

KANNAMMAL {Plaintiff), Appellant V. VlRASAMI AND ANOTBER 
[Defendants], Respondents.* [10th and 11th March, 1892.] 

Evidence Act—Act I of 1872, Section 115 —Estoppel by conduct—Hindu Law—Adop¬ 
tion. 

A Hindu widow. professing to have authority from her husband to do so, 
took the second dofendant in adoption, brought him up a9 her adopted son, and 
permitted him to perform the funeral ceremonies of her husband. Land to 
which she otherwise would have been entitled .was attached in execution of a 
decree against defendant No. 2. She now sued to release the attachment, 
alleging the adoption was bad, as having been unauthorized : 

Held, that the plaintiff was estopped from raising this contention. 

[F , 30 A. 549 (559) =5 A L.J. 568 = A.W.N. (1908) 231=4 M.L.T. 385 ; R., 18 M- 
145 (147) ; 150 P.R. 1908;] 

Second appeal against the decree of J. A. Davies, District Judge of 
Tanjore, confirming the decree of T. Ramasami Ayyangar, Subordinate 
Judge of Negapatam, in original suit No. 95 of 1883. 

Suit to release from attachment; property which had been attached 
by defendant No. 1 in execution of a decree obtained by him against 
defendant No. 2. Defendant No. 2 claimed to be the adoptive son of the 
plaintiff, and it was admitted that if he had been validly adopted by her, 
which she denied in this suit, alleging that she had no authority from her 

husband to make the adoption, her claim must fail. 

The further facts of the case appear sufficiently for the purposes or 

this report from the judgment of the High Court. 

* Second Appeal No. 260 of 1891. 
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Plaintiff preferred this second apoeal. 1892 

Bhashyam Ayyangar and Desikachariar, for appellant. March 11 . 

Krishnasami Ayyar, for respondent No. 1. - 

Subramanya Ayyar, for respondent No. 2. Appel- 

T ATIH 

JUDGMENT. „ 

Civil. 

The only question which had to be decided in this suit was that of - 

estoppel. It is not denied that tha plaiatitf did represent to the parents * 5 


•of the second defendant in 1876 that she had the authority of her ^ M.L.J. 114. 
husband to adopt; that [487] acting upon the belief that such repre¬ 
sentation was true, they gave the second defendant in adoption; and 
that the plaintiff then brought up toe second defendant as her adopted son, 
and, as such, married him to the girl of her choice, and as her adopted 
son he, for years, performed funeral ceremony of her husband. Having so 
acted, she cannot now be heard to deny that the adoption was valid. We 
have been referred to the decisions in Ghitko v. Janki (1) and Ravji 
I Vinayakrav Jaggannath Shankarscti v. Lakshmibai (2), in both of which it 
was held thaG the conduct of the person who actively participated in the 
' adoption esto poed - b i m from dis & ut iog- thft validi ty of the adoption. It seems 
to us that- this 13 just such a case as Section 115 of the Evidence Act was 
framed to meet, and we are unable to assent to the argument of the 
appellant’s pleader that estoppel only refers to cases of contract. 

This second appeal fails and is dismissed with costs. 

13 M. 487. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , and 

Mr. Justice Parker. 

- ■■■ i i 

ft 

SUBBAN [Defendant No. 1), Appellant v. Arunachalam [Plaintiff), 

Respondent * [13th April, 1892.] 

Transfer of Property Act—Act IV of 1892, Section 85— Par ties to a mortgage suit — Objec¬ 
tion in written statement as to non-joinder. 

Id a suit by a mortgagee agaiost two of his three mortgagors, the defendants 
objeoted in their written statement that the suit was bad for non-joinder of the 
third mortgagor, and also alleged that subsequent encumbrances on the mortgage 
premises had been created with the concurrence of the plaintiff. It appeared 
that the third mortgagor, as a witness, renouucid interest in the greater part of 
the mortgage premises. Oa second appeal : 

* Held, that the suit should be remanded to the Court of First Instance for dis¬ 
posal after joinder of the third mortgagor and the subsequent encumbrancers. 

JR., 31 M. 333 (336); 1 O.C. 53 (60).] 

Second appeal against the decree of C. Venkobachariar, Subor¬ 
dinate Judge of Madura (West), in appeal suit No. 661 of 1890, [488] 
confirming the decree of K. Rangamannar Ayyangar, District Munsif 
of Dindigul, in orginal suit No. 336 of 1890. 

Suit to recover principal and interest due upon a mortgage, dated 
17th October 1885 and exeouted to the plaintiff by the defendants, 

Nos. 1 and 2, and their brother, Lakshumanan Chetti. The plaintiff alleged 
that Lakshumanan Ohetti had paid a sum of money on account of hiB 

• Seoond Appeal No. 1477 of 1891 
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share for the secured debt and prayed for a personal decree against both 
defendants, Nos. 1 and 2, and, in default, for the sale of the property 

comprised in the mortgage. . 

The defendants, among other pleas, objected that the suit was bad 
for the non-joinder of Lakshumanan Chetti, and alleged that they had 
created further charges on the property with the assent of the plaintiff 

subsequent in date to the mortgage sued on. ^ 

The District Munsif passed a personal decree against the deiendanbs. 
and provided for its realization by the sale of their interest in the mortgage-, 
premises. His decree was affirmed on appeal by the Subordinate Judge,. 

who said, with reference to the plea of non-joinder — 

“ Under Section 85, Transfer of Property Act, plaintiff should have 
“ made Lakshumanan Chetti a defendant, since he bad an interest in the. 
“ mortgaged property. This Act is to be read as part of the Contract Act,.. 
“ and, therefore, he should have been made a defendant strictly speaking. 

“ I find, however, from the record, that be was examined as defendants’ 

“ third witness, and, he says, that he has no interest in the items of ; 
“ property mortgaged, save item 4. Plaintiff might have been refused the 
“ right to sell this property, but I see no warrant for absolutely dismissing 
“ the suit in the circumstances disclosed. At best, the decree for sale of 
“ item 4 may not bind Lakshumanan Cbetti. 

“ It is said in appeal that the subsequent encumbrancers should have 
“ been made parties to the suit. It appears from the evidence of plaintiff 
“ and other witnesses that some properties were sold or mortgaged with 
“ plaintiff's consent to others and the sums realized were received by 
“plaintiff. He would and could not, therefore, proceed agamst such 
“ portions of the property as were mortgaged or sold with his concur- 

* i 

rence. 

Defendant No. 1 preferred this second appeal. 

Bhashyam Ayyangar and Thiruvenkatachariar, for appellant. 

Krishnamachariar , for lespondent. 


JUDGMENT. 


[489] We think that, under Section 85 of the Transfer of Property 
Act. it is necessary to make Lakshumanan Chetti a party, as he has an 
interest in the property comprised in the mortgage, even though t & 
plaintiff may nob ask for a personal decree against him. He is, at any 

rate, interested in item 4. , ., 

The subsequent encumbrancers must also be made parties unless tne 

items of property sold or mortgaged to them have been excluded from tho 

properties against which plaintiff seeks a decree. It may be that salea 

or mortgages made with plaintiff’s concurrence have excluded such items- 

from liability, but, if so, they must be excluded from the suit. It is not 

clear that such is the case. The decrees of the Courts below must be 

reversed and the suit remanded to the Court of First Instance or 


dlSP °We will give the appellant the costs of this appeal and the other 
costs will abide and follow the result. 
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' ’ ' APPELLATE CIVIL 1 . 1 : 
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Before Mr. Justice Muttusami Ayyar and Mr, Justice Best. 

• - • 

SAMBAYYA AND ANOTHER {Defendants)', Appellants v. 

GOPALAKRISHNAMMA ( Plaintiff ), Respondent.* [23rd March, 1892.] 

Practice—Variance betiveen pleadings and proof—Relief not asked for. 

The plaintiff, alleging that a certain lane was his property and that he had 
been obstructed by the defendants from building a door upon it, sued for an 
injunction and for damages. The Court held that the plaintiff’s title to the 
land was not established, but passed a deoree declaring that both the plaintiff 
and the defendants were entitled to use the lane by right of easement : 

Held, that this declaration, which had not been asked for. should not have 
been made, and that the suit should have been dismissed for want of proof of the 
title alleged by the plaintiff. 


SECOND appeal against the decree of M. B. Sundara Rau, Subordinate 
Judge of Ellore, in appeal suit No. 468 of 1890, reversing the decree of 
Y. Janakiramyya, District Munsif, Ellore, in original suit No. 17 of 

1890. ‘ . , 

[490] The plaint stated that a certain lane was the property ot the 

plaintiff, who had erected the frame of a door across it, and that the 

defendants wrongfully removed the door frame, and prayed for an 

injunction and for damages. The District Munsif dismissed the suit, ou 

the ground that the lane was not the property of the plaintiff. On appeal, 

the Subordinate Judge upheld this finding, but passed a decree, declaring 

that the plaintiff and defendants had both, a right of easement over the 

lane, and decreed “ that they should use it only as a passage, in such a 

way as they may not interrupt each other from using it.” 

' The defendants preferred this second appeal. 

Gopalasami Ayyangar, for appellants. 

Venkalarama Sarma , for respondent. 


JUDGMENT. 

t 

The suit brought by respondent was for restraining the appellants 
from obstructing him in raising a door across the lane in dispute, on the 
ground that the lane was his exclusive property. 

The Subordinate Judge has found that the lane does not belong to the 

respondent. t 

‘ Instead of dismissing the suit on that finding, he has declared that 
both plaintiff and defendants have rights of easement by long use over • the 
lane, and has decreed that neither party should interfere with the other 

in the exercise of this right. ' - 

.• In a suit brought to establish a right of ownership of property, .it is 
not competent to the Court to enter into, and decide the question of right 

■to an easement over the same. : ■. 

Though, as observed in Virasvami Gramini v; Ay 'yasvami Graknini{ 1), 
-the Courts are bound to take into consideration' 'all'the rights of. the 
parties to a suit, bbth legal arid Equitable, and give effect thereto by their 
■decrees, as far as possible, they are not at liberty- to grant a relief either 
nob prayed for in the plaint, or that does not naturally' flbw from the 
ground of claim as stated in the plaint. ■ ' 


ID ' 



* Second Appeal No. 1026 of 1891. 
(1) 1 M.H.O.R. 471 (477). 
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1892 Neither the pleadings nor the issues in the present case suggest a 

March 23. right of easement and the parties cannot be fairly presumed to have- 

proceeded to trial with reference to such right. 

Appel- We therefore set aside the decree of the Subordinate Judge and 

LATE restore that of the District Munsif, without prejudice, how-[49i] ever, to 
CIVIL. plaintiff s right to establish his claim of easement, if any, by fresh suit. 

- Respondent will pay appellants' costs of this appeal, and also in the 

19 M. 489 = L ower Appellate Court. 

2M.L.J. 257. _ 

19 M. 491. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Chathu {Defendant No. 3), Appellant v. VlRARAYAN ( Plaintiff ), 

Respondent.* [llth April, 1892.] 

Limitation Act — Act XV of 1877, Section 19 — Acknowledgment in writing—Evidence 
Act—Act 1 of 1872, Sections 65, 91 —Secondary evidence. 

Limitation Act, Section 19. must be read with Evidence Aot, Sections 65 and 

91, and does not exclude secondary evidence in cases where such would be 

admissible under Section 65. 

Second appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar, in anpeal suit No. 911 of 1889, reversing the- 
decree of T. V. Anantan Navar, District Munsif of Calicut, in original suit 
No. 531 of 1888. 

Suit to recover possession of certain lands with arrears of rent. 
The District Munsif held that the claim was barred by limitation and 
dismissed the suit. His decree was reversed, on appeal, by the Subordi¬ 
nate Judge, who passed a decree as prayed, holding that the suit was not 
barred by reason of an acknowledgment in writing, which had been filed 
as Exhibit VIII in a previous suit. This document was not filed in the 
present case, and it appeared to be in the possession of defendant No. 3. 
Secondary evidence of its contents, however, was given upon which the- 
Judge relied. 

Defendant No. 3 preferred this second appeal. 

Mr. D'Rozano, for appellant. 

Sankara Nayar, for respondent. 

JUDGMENT. 

It is conceded that, if secondary evidence of the contents of the 
document filed as Exhibit VIII in original suit No. 747 of 1878 on the file 
of the District Munsif of Calicut is [492] admissible under Section 19 of the 
Limitation Act, the present claim will not be barred, but it is contended 
that, on the true construction of paragraph 2 of Section 19, such evidence 
is .not admissible, even .though the document may be lost, destroyed or 
even withheld by the opposite party. We are unable to accept this conten¬ 
tion. We agree with the Calcutta High Court for the reasons mentioned 
in Shambhu Nath Nath v. Ram Chandra Shaha (1), that Section 19 of the 
Limitation Act must be read with Sections 65 aod 9J of the Evidence Aot 
and that it does not exclude secondary evidence of contents of document* 
in case 9 in which such would be admissible under Section 65. <: > 

This second appeal fails t herefore and is dismissed with cost9. .? 

• Second, Appeal No. 112.1 of 1891 • v 

(1) 12 C. 267. • , 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

ANANDA RAZU (Plaintiff), Appellant V. VlYYANNA AND ANOTHER 
( Defendants ), Respondents.* [6th and 30th March, 1892.] 

Limitation Act—Act XV of 1S77, Schedule II. Article 120 -Suit for the apportionment 2 ~^ _ L j 2 5 S 
of assessment on land. 

In a suit by the holder of one share against the holders of other shares in inam 
land, included in a single patta and assessed in an entire sum, foe apportionment 
of the assessment, it appeared that the plaintiff had asked for the apportionment 
to be made more than six years before suit: 

Held, that the suit was not barred by limitation. 

[R., 1 C.L J. 73.] 
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SECOND appeal against the decree of M. B. Sundara Rau, Subordinate 
Judge of Ellore, in appeal suit No. 436 of 1890, confirming the decree of 
V. KrishDamurthi, District Munsif of Tauuku, iu original suit No. 114 of 

1890. 

Tbe plaintiff and the defendants were the holders of various shares 
of land comprised in a single patta, on which an entire sum was assessed 
by way of kattubadi. The plaintiff now sued for an apportionment of this 
assessment. It appeared that more than six years before suit, the 
plaintiff had asked for such apportionment, [493] and, on this ground, 
both tbe Lower Courts held that the suit was barred. 

The plaintiff preferred this second appeal. 

Bhashyam Ayyangar, for appellant. 

Venkataramayya , for respondents. 


JUDGMENT. 

The auestion for decision ia this appeal is whether the Lower Courts 
are wrong in dismissing the suit as barred by Article 120 of Schedule II of 
the Limitation Act. The suit was brought for the apportionment of 
kattubadi and quit-rent payable on the land in possession of the plaintiff. 

Plaintiff’s case is that of an entire area of 164 acres charged with 
Rs. 516-6-6 as kattubadi and quit-rent. He is in possession of 128 92 acres 
as purchaser from, and of 7‘32 acres as tenant under eighth defendant, that 
defendants Nos. 2 to 7 are in possession of the remainder in several portions 
as purchasers, that tbe average amount payable for each acre is Rs. 3-2-4^ 
but that defendants Nos. 1 to 5 have been paying less than the amount so 
calculated on the acres 18'22 in their possession, which has, in conse¬ 
quence, been levied from plaintiff since 1882. Heoce this suit to have the 
kattubadi and quit-rent apportioned in the several shares and for the 
recovery of the excess amount of Rs. 55-5-3 (at Rs. 18-7-1 per annum) 
levied from plaintiff during the three faslis immediately preceding the suit, 
and interest thereon. 

First defendant disclaimed all interest in the property in question 
and defendants Nos. 6, 7 and 8 supported the plaintiff’s claim, while 
defendants Nos. 2 to 5 pleaded that the apportionment was rightly made 
by the Head Assistant Collector in August 1881 on the taram rent or sists 
of the lands, and that they have been paying accordingly ever since, and 


* Second Appeal No. 965 of 1891. 
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1892 no fresh apportionment is necessary. They further pleaded that the suit 
March 30 is time-barred, as the Lower Courts have found. Hence this appeal. ■ 

- We do not agree with the Courts below that the claim for apportion- 

Appel- ra0n b is barred by limitation. The parties to the suit hold distinct portions 
LATE of the inam, subject to payment of the kattubadi under one and the 
Civil, same inam patta. Their position is therefore analogous to that of joint 

- nattadars, who have to bear a common burden as between themselves and 

15 M. 492= Government. So long as the joint liability lasts, each is entitled to claim an 
2 M.L.J. 258, apportionment and such claim can no more be time-barred than can a claim 

for rent so long as the title to the land is not extinct. If the order of the 
[494] Head Assistant Collector, referred to by the defendants, was made 
under any legal authority, and could as such, be held to be binding, it 
might bar the suit, but we are not referred to any legal enactment which 
would justify our treating the order as being conclusive. The mere fact 
that such an order was made can have no greater force than the expres¬ 
sion of an opinion by a revenue officer. 

The decision in Durqa Pershad v. Ghosita Goria(l) is only authority 
for the proposition that Article 120 of Schedule II of the Limitation Act is 
applicable to a suit by a tenant against his landlord for apportionment of 
the rent payable to such landlord for the portion of land obtained by him 
on partition, out of what had theretofore been held by the tenant under all 
the co-shares jointly. 

The present is not a suit between tenant and landlord, but by a 
proprietor against other proprietors for apportionment of the assessment 
on lands included in a single patta. The decision in Durqa Pershad v. 
Ghosita Goria( l) is therefore not in point. 

In allowance of this appeal, we set aside the decrees of both the 
Courts below and remand the suit to the District Munsif for replacement 
on hi3 file and disposal according to law. 

The costs of this appeal and in the Lower Appellate Court will be 
paid to the plaintiff by defendants Nos. 2 to 5. 


13 M. 494 =2 H L J. 262. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice, and 

Mr. Justice Wilkinson. 


Kunji Amma and OTHERS {Plaintiffs Nos. 2 to 5, 7 to 15, 17 to 
19, 22 to 47), Appellants v. Raman Menon and others 
(Defendants Nos. 5, 7, 3, 8 to 60), Respondents .* 

[10th and 11th December, 1891 and 24th February, 1892.] 

Civil Procedure Code, Section 13—‘" Res judicata”— Court of competent jurisdiction— 
Act X of 1877, Section 433 -Suit against a Sovereign Prince. 

A suit for a declaration of the title of the plaintiffs’ tarwad to certain land was 
filed in a District Court against the Maharaja of Coohin and others, including the 
[495J trustees of a devasom. It appeared that the same land was the subject 
of suit instituted in a Subordinate Court on the 6th August 1877, to which tbe 
representatives of both the plaintiffs’ tarwad and the devasom wore parties, and 
that the land was then found to be the property of the devasom and a decree 
was passed accordingly. It was contended that the present claim was not res 
judicata by reason of that decree, because, under the provision of Act X of 1877, 

• Appeal No. 156 of 1890. 

(1) 11 0. 284. 
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Sootion 443, whioh oame into operation during the pendency of that suit, no 
Sovereign Prince oouid be sued in any Court subordinate to a District Court, 
and the Court which passed that decree was not therefore ‘a Court of ]unsdiction 
competent to try" the present suit within the meaning of Civil Procedure Code, 

Seotion 13: * 

Bold, that, although these words must be taken to refer to the jurisdiction o 
the Court at the time the suit was heard and determined, yet the present olaim 
was res judicata siDce the title to the land was a matter in issue within the 
cognizince of the Subordinate Judge, and was adjudicated on by him. 

£R., 24 A. 112 1117) ; P L.R. (1900) 435.] 

APPEAL agaiost the deoree of L. Moore, District Judge of South 

Malabar, in original suit No. 2 of 1883. 

Suit against the Maharaja of Cochin and others fora declaration 

that certain land was the property of the plaintiffs’ tarwad and for other 

roliofSi 

In 1874 the then karnavan of the plaintiffs tarwad, executed a 
kychit to the' Vadakunathan devasom, whereby he acknowledged property 
now in suit to be the ienm of the devasom. The plaintiffs now alleged 
that this kvchit was executed in fraud of their tarwad arid wasi not binding 
on it In original suit No. 28 of 1877, on the file of the Subordinate 
Court Calicut, a suit was brought against the then karnavan of the 
nlaint’iffs’ tarwad on the footing of this document and a decree obtained 
on behalf of the devasom. Act X of 1877 came into operation during he 
" of tha t suit. Defendants Nos. 1, 2 and 3 in this suit were the 

successors in office of plaintiffs Nos. 1 and 2, io the suit of 1877, and the 
nlea was now raised that the present claim was res judicata bv reason of 
that decree. This contention was upheld by lhe District Judge who 

dismissed the suit. 

The plaintiffs preferred this appeal. 

Ramachandra Ayyar, for appellants. 

Sadagopachariar and Sankaran Nayar , for respondents. 

JUDGMENT. 

ThP onlv Question we are called upon to determine in this appeal is 
, the Court which tried original suit No. 28 of 1877, was competent 
Z Try^the present suit within the meaning of Section 13 of the Civil 

Procedure Code. 

Original suit No. 28 of 1877 was a suit instituted ini the 
Court of the Subordinate Judge on behalf of the Vadakunathan [496] 
devasom to recover certain property from the family of the plaintiffs 
in the present suit. The main question for decision in that suit, as it 
in in the present suit, was whether the land in suit was the jenra of the 
devasom or of the tarwad to which the plaintiffs belong. That was a suit 
on behalf of the devasom, this is a suit against the devasom.^ It is argued 
that inasmuch as the Baja of Cochin is a party defendant in the present 
suit * the Subordinate Court, which tried original suit No. 28 of 1877, was 
not “ a Court of jurisdiction competent to try ” the present suit, and that 
therefore Section 13 has no application. 

Original suit No. 28 of 1877 was instituted in the Subordinate Court 
the 6th August 1877, but it was not beard and determined until 
T a nuary 1878. Act X of 1877 came into force on the 1st October 1877, 
*nd by Section 433, it was enacted that a Sovereign Prince or ruling chief 
■could not be sued in any Court subordinate to a District Court. It is in 
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1892 consequence of this provision of law that the present suit was instituted 
Feb. 24. in the District Court. 

. ~ It has been argued that, as, at the time when original suit No. 28 of 

APPEL- 2877 was instituted, there was no provision of law which prohibited the 
LATE entertainment of a suit against a Sovereign Prince by the Subordinate Court, 
Civil, the present suit was one which might have been instituted in the Court 

the Subordinate Judge. The words of Section 13 are “ Court of juris- 

2 ML j 262 dicfciotl com Petent to try such subsequent suit, ” and we are of opinion 
’ ' that the only reasonable construction, which can be placed upon these 

words, is that they must be held to refer to the jurisdiction of the Court 
at the time when the suit was heard and determined. This is al 90 the 
view of the Calcutta High Court in Gopi Nath Chobey v. Bhugwat 
Pershad (l) and Raohunath Panjah v. Issur Chunder Choicdhry (2). 

Are we then to hold that, because, the Subordinate Court was not 
competent to entertain the j.ersent suit by reason of the Raja at Cochin 
being a party-defendant, it is not a Court of jurisdiction competent to try 
such within the meaning of Section 13 ? We think not. Those words have 
been interpreted by their Losdships of the Privy Council to mean a Court 
having concurrent jurisdiction with the Court trying the subsequent suit, 
whether as regards the [497] subject-matter of the suit or the pecuniary 
limits of its jurisdiction. Misir Raghobardial v. Sheo Baksh Singh (3). 

It is not and cannot he contended that the Court of the Subordinate 
Judge has not concurrent jurisdiction with the District Court, both as 
regards the subject-matter of the present suit and the Decuniary limit of 
its jurisdiction, for the jurisdiction both of the District Judge and of the 
Subordinate Judge extend to all original suits and proceedings of a civil 
nature (Section 12, Act III of 1873). 

It is the matter in issue ” in the suit that forms the essential test 
of res judicata ( Pa.hhvan Singh v. Rtsal Singh (4)). The matter in issue 
in the present suit, viz., the title of the tarwad or of the devasom was 
one within the cognizance of the Subordinate Court, and, it having been 
decided in the former suit, we do not think that the plaintiffs are entitled, 
by merely adding the Raja of Cochin as a party-defendant, to call upon 
the District Court to decide an issue which has already been decided by a 
Court of concurrent jurisdiction. 

We are fortified in this opinion by the ruling of the Privy Council, in 
the case of Soorjomonce Payee v. Suddanund Mohapatter (5). 

That was a judgment with reference to the second clause of Act VIII 
of 1859 which corresponded with Section 13 of the present Act. Their 
Lordships wero of opinion that the term cause of action in that section 
was to be construed with reference rather to the substance than to the 
form of action. 

This appeal theiefore fails and must be dismissed with costs. 


> 



(1) 10 C. 697. (2) 11 C. 153. (3) 9 C. 439. 

(4) 4 A. 55. (5) 12 B.L.R. 304. 
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IS M. 498. 

[498] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Venkataraghava ( Plaintiff ), Appellant V. RANGAMMA 
(Defendant), Respondent * [29bh October, 1891, and 2nd March, 1892.] 

Civil Procedure Code , Section ) 3-“Res judicata”— Court of competent jurisdiction— 
Hindu law—Power of guardian- to alienate land—Compromise of litigation . 

Tr» 1932, the daughter of a deceased Hindu brought a suit in the Court of a 
Distriot Munsif for a declaration that the defendant was not the adopted son of 
her father (deceased) as he claimed to bo. It was found that the alleged adoption 
was valid and the suit was dissmissed. 

The then defendant now brought, iu 1889, a suit in the same Court to recover 
possession of land from the then plaintiff, alleging that it had been wrongfully 
transferred to her by way of gift by his adoptive mother. The defendant denied 
the adoption and asseriel that the transfer was valid as having taken place m 
accordance with an arrangement made by her father m his lifetime. It was 
admitted that tbe value of the whole property, to which the plaintiff was entitled 
bv virtue of his adoption, if it was a valid adoption, exceeded Rs- 2,500. 

The Court of First Appeal held that the question of the adoption was not res 
judicata , and observed that the transfer to the defendant w.as apparently made to 
induce her to abandon her litigation as to the adoption : 

Held, (L) that the defendant was not at liberty to question the plaintiff’s 

adoption; , . .. 

(2) that the Court should try whether the transfer was made bona fide 

by the plaintiff's mother as his guardian for his benefit. 

APPEAL against the order of M. B. Sundara Ran, Subordinate Judge of 
Ellore in appeal suit No. 208 of 1890, remanding for re-trial original suit 
No. 184 of 1889 in the Court of the District Munsif of Ellore. 

Suit to recover possession of certain land. The plaintiff alleged that, 
during his minority and after the death of his adoptive father, his adoptive 
mother in fraud of his rights, conveyed tbe land by way of gift to the 
defendant, who was her daughter. Tbe defendant pleaded, inter aha, that 
the plaintiff has not been validly adopted, and that the property bad been 
delivered to her in accordance with an arrangement made by her father. 

[499] The District Munsif held that the question of tbe plaintiff’s 
adoption was res judicata by reason of the decree of his Court passed in 
a suit (original suit No. 315 of 1882) brought by the present defendant 
against tbe present plaintiff to declare the adoption invalid, in which the 
issue relating to tbe validity of the adoption was determined in favour 
of the present plaintiff. It was conceded that the whole property, to 
which the plaintiff would be entitled by right of his adoption, exceeded 
Rs. 2 500 ; and the District Munsif rested his decision partly on the ground 
that the then plaintiff was estopped from denying the competency of the 
Court to adjudicate on the matter. He further held that the alienation 
of the land to the defendant was invalid ; and, on these findings, he 
passed a deeree as prayed. 

The Subordinate Judge, on appeal, held that the question of the 
adoption was not res judicata ; and, as to tbe second point, he directed the 
District Munsif to try tbe following issue:— 

“ What are the circumstances which led plaiotiff’s adoptive mother 
to execute the deed of gift to defendant, and whether or not, she did so, iff 
her capacit y as a guardian for minor plaintiff 

• Appeal against <?rd?r No. 131 of 1890. 
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The plaintiff preferred this appeal. 

Subramanya Ayyar , for appellant. 

Bhashyam Ayyangar, for respondent. 

JUDGMENT. 

This is an appeal from the order of remand made bv the Subordinate 

15 m! 98 c°u rt ° f Ell ° re in apDeal Suit N °- 208 of 1890 - Ifc is firsfc urged fchafc fch0 
• Subordinate Judge erred in holding that respondent was at liberty to 

question the appellant’s adoption, though it was upheld as between them 

m original suit No. 315 of 1882 on the hie of the District Munsif of 

Eilore. We think that, this objection must prevail. 

In support of his opinion, the Subordinate Judge observes that, prior 
to the decision in Ganapati v. Chathu (l), there was an erroneous notion, 
even among District Munsifs, that a declaratory suit might be instituted, 
whatever was the value of the property to which it related, in the Court 
of a District Munsif, and that the respondent’s ignorance of law on the 
subject was excusable, and relies further on the decision of the Privy 

Council, referred to in Ganapati v. Chathu (l), and on Section 44 of the 
Indian Evidence Act. 

[500] But we are unable to agree with the Subordinate Judge that 
ignorance of law is a valid excuse. Nor do we consider that the decision 
of the Privy Council has application in a case in which both the prior 
and the present suits were instituted in the Court of the District Munsif. 
As for Section 44 of the Evidence Act, it does nob exclude the operation of 
the doctrine of equitable estoppel. As plaintiff, the present respondent 
instituted original suit No. 315 of 1882 in the District Munsifs Court to 

sot aside appellant s adoption and thereby pub the Court into motion and 
t e decision pronounced therein is conclusive as to the factum and 
validity of the adoption. The decision of the Subordinate Judge to the 
effect r.hat the respondent is at liberty to re-open the question in the 
present suit must be set aside. 

Another objection taken in this appeal is that the Subordinate Judge 
was wrong in deciding that the present suit is not governed by the twelve 
years rule. It was brought by the appellant to recover certain land from the 
lespondent on the ground that, during his minority, his adoptive mother 
bestowed it in gift upon the latter, her daughter, without any necessity for 
so doing, and in veiw to benefit her at his expense. The right to sue having 
thus accrued during his minority, the statutory period is twelve years from 
the date of the gift, under Section 7 of the Act of Limitation, unless it ex¬ 
pires within three years from the date on which be attained his majority. 
In this point also the decision of the Subordinate Judge must be set aside 
and that of the District Munsif restored. 

The next question considered by the Subordinate Judge is as to the 
validity of the giffc made to the respondent. If, as observed by him, the 
transaction was substantially not a mere voluntary act, but one concluded 
bona fide by the appellant’s mother, as his guardiaD, in view to adjust the 
litigation then pending about his adoption, it might be valid. It was, 
therefore, open to the Subordinate Judge to' have stated an issue and 
remitted it for trial. The issue, however, referred by him must be amend¬ 
ed by inserting the words " bona fide ” after the words “ did so,” and the 
words the benefit of ” between the words “ for ” and “the minor plaintiff.’* 
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We set aside the order of remand and direct the Subordinate Judge 
to restore the appeal to his file and to remit for trial an issue amended as 
indicated above and to dispose of the appeal [501] with reference to the 
result of the finding thereon and on the eighth issue. 

The respondent will pay the appellant the costs of this appeal. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


IBRAYAN Kunhi (Plaintiff), Appellant v. KOMAMUTTI IvOYA 
AND OTHERS ( Defendants ), Respondents.* ^ 

[2nd September, 1891, and 7bh April, 1892.] 

Civil Courts Act (Madras)-Act lllof 1*73, Section 12 —Declaration of membership of a 
tanvad-Valuation for the purposes of jurisdiction. 

The nlaintiff, alleging that he w« ktrnavan of the defendant’s tarwad, aned 
in a Subordinate Court for a declaration that he was a member of it, adding no 
nraver for consequential relief. It appeared that the tarwad property exceeded 
Rc nno in value, but that the proportionate share of each member, comput- 
Td as OQ an equal dWUioo, was less .han B». 000. The Subordinate Judge held 
that the suit was within the jurisdiction of a District Munsif and rejected the 

plaint : 

Held, that the order was wrong and should be set aside. 

£R., 10 Iod. Gas. 865 (866) = 14 C.L.J. 47 = 15 C.W.N. 823.} 

Appeal against the order of C. Gopala Menoo, Subordinate Judge of 
North Malabar, refusing to admit a plaint presented for a declaration that 
f-he plaintiff was a member of the defendant's tarwad, and a petition 
under Civil Procedure Code. Section 622, praying the High Court to revise 

hlS °It appeared that the tarwad possessed property worth Rs. 26,605 
and that it comprised 30 members and it was alleged in the plaint that 
the nlaintiff was the karnavan of the tarwad. Tbe Subordinate Judge held 
the suit was within the pecuniary jurisdiction of a District Munsif, aod, 
on this ground, refused to admit the plaint and returned it for presentation 
in a proper Court, on the view that the suit should be valued for the pur- 
noses of jurisdiction as if it were for a share of the aliquot portion of the 
tarwad property, which would be allotted to the plaintiff if a partition were 

made by common consent. 

Plaintiff preferred this appeal. 

[802] Sankaran Nayar, for appellant. 

Desikachariar, for respondent. 

JUDGMENT. 

The question, which we have to decide in these cases, is how is a suit 
brought by one of the members of a Malabar tarwad to obtain a declaration 
of hia status as a member of that tarwad to be valued for purposes of 
jurisdiction. The tarwad concerned in this litigation consists of 30 mem¬ 
bers, including the plaintiff and the value of its property is Rs. 26,605. 
According to the Marumakkatayam usage, no member of a tarwad can 
enforce a parti tion of tarwad property at his pleasure, though such 

‘ • Appeal against Order No. 49 of 1890 and Civil Revision Petition No 193 of 

1890. 
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partition can bo in ado with the consent of all its members. In the 
case before us, the Subordinate Judge held that the value of the share 
which would ordinarily be allotted to the plaintiff if a partition were 
effected by common consent, viz., R=>. 886-13-4, was the value of tbe 
present suit and that he had no jurisdiction to entertain it, and, in 
support of his opinion, he rebel on the decisions of the High Court 
m~soi - m Koma PP an v - Chathu (1) and Krishnan v. Chathu (2). It is contended 

i Vli ii before us fchafc fcarwad Property, not being partible, its aggregate value 

I s bho proper value of the suit and that the District Munsif was right 
in holding that he had no jurisdiction. Our attention is drawn to the 
case in Ganapati v. Chathu (3) in which it was decided that a suit 
brought to obtain a declaration of title to specific property should be 
instituted in that Court in which a suit to recover its possession ought to 
l' 1 2 3 hied on the ground of title. The point for consideration is what is the 
subject-matter of the present suit, and what is its value within the mean¬ 
ing of Section 12 of Act III of 1873. The status of a member of a Malabar 
tarwad carries with it fourdistincc rights, viz., (l) a right to be maintained 
in the fcarwad house, (2) a right to see that tarwad property is not 
alienated otherwise than in accordance with law, (3) a right to become 
the tarwad karnavan, when he becouns the senior male member, and (4) 
a light to a share if a partition were made and the tarwad broken up by 
common consent. In tbe case before us the plaintiff sued as karnavan 
and the declaration be desires to obtain carries with it a recognition of 
his right to present posses*[503] sion of the tarwad property. It is 
therefore governed by tbe principle laid down in Ganapati v. Chathu (3). 
The plaintiffs in the cases on which the Subordinate Judge relies sued as 
mere anandravaos, the first defendant in each case being the karnavan. 

The order of the Subordinate Judge must be set aside and he must 
be directed to entertain the plaint and deal with it in accordance with 
law. The respondents will pay appellant's costs. No order as to costs in 
civil revision petition No. 193 of 1890. 


15 M 503 (P C.) = 19 I.A. 179 = 6 Sar. P.C.J. 218. 

PRIVY COUNCIL. 

Present: 

Lords Watson, Hobhousc and Morris, Sir Richard Couch, 

and Lord Shand. 

[On appeal from the Hiqh Court at Madras.] 


Gajapathi Radhika ( Plaintiff), v. Vasudeva Santa Singaro 
{Defendant). [12fch, 13fch and 31st May, 1892.] 

Appellant not alloxoed to raise in appeal a contention inconsistent with the case relied 
upon in the Courts below. 

An appeal cannot be maintained upon a ground inconsistent with the case 
insisted on in the Courts below, notwithstanding that tbe new ground may 
be one lhat might have been brought forward, in the first instance, as an 
alternative. 

In a suit between the widows of two brothers deceased, the plaintiff’s title 
rested on this, that her and the defendant’s late husbands, respectively, haviDg 

(1) Second Appeal No. 442 of 1883 unreported. 

(2) Appeals Nos. 135 of 1885 and 131 of 1886 unreported. 

(3) 12 M. 223. 
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been the sons of the same father, had, therefore, beeu anpindas to eaoh other ; 1892 

so that the plaintiff as the widow ol the one would be the heir of the other. 4Y 31 

expectant on the death of his widow. In this character she sued to have set_ 

aside an adoption made by the defendant. The Courts, however, found that Prtvv 
the plaintiff’s husband was an illegitimate son, and not a sapiDda, and the suit lr HI V Y 
was dismissed. The plaintiff, now appellant, on findings of fact that both the COUNCIL, 
sons were illegitimate, urged that, though they could not inherit from their ■■■ — 
father, they yet could succeed to the estate of one another : 15 M. 503 

Held, that this contention was so mooasistont with the case made below that rP.C.) = 
it was now inadmissible. 19 j 4 179 = 

6 Sap. P.G.J. 


Sreemutty Dossse v jRanee Laluntnonei (l) referred to and followed. 

Also, the opinion had been expressed by the Court below that, hv the law pre¬ 
vailing in Madras, a widow is not in the line of succession to her husband’s male 

collateral relations. 

[504] Appeal from a decree (16th April 1888) of the High Court 
affirming a decree (16tb August 1886) of the District Judge of Ganjam. 

The subject of this appeal was the inheritance of one half of the 
Tekkali taluk in the Gaojam district, formerly held by Padmanabba Deo 
as zemindar, the common ancestor of all the parties to the suit. He was 
of the Kshatriya caste. He died in 1832, leaving two illegitimate sons, 
Krishna Chandra deoeased in 1854, and Gopinadha, deceased in 1856. 
The right to the estate was adjudicated od by this Committee in 1870 in 
Sri Gajapathi Hadhika Patta Maha Devi Gam v. Sri Gajapathi Nilamani 
Patta Maha Devi Gam !2). Each of the above sods left an illegitimate 
son. Gopinadha’s son was Hari Krishna, whose claim to share in the 
estate was disallowed in the above appeal. Krishna Chandra’s son was 
Brindavana. who was plaintiff in a suit against the same defendants that 
were sued in this, and the suits were heard together in the Courts below 
■ (Brindavana v. Radhamani (3)); but he had no concern in the present 

g G. Radhika, plaintiff in this suit, and now appellant, was the wife 
of Gopinadha. The defendants were S. G. Radhamani, wife of the late 
Krishna Chandra, and Vasudeva Santa Singaro, now respondent, whose 
adoption the plaintiff sought to set aside. Radnamani died in January 1890 
pending this appeal. The suit was brought as that of the widow of one 
brother suing to have set aside the adoption made by the widow of 
another brother, and was based on her presumptive title to succeed as 
reversionary heiress, as soon as the death of the widow, to whose husband 
the plaintiff’s husband had been a sapinda, should occur. 

The state of things at the institution of the appellant’s suit, on the 
13th October 1885, appears in the judgment of the High Court given 
below, in which also the suit of Brindavana, brought on the 22nd 
September 1885, (claiming as reversionary heir to Krishna Chandra’s 
estate) is referred to as appeal No. 148 of 1886 (3). In that suit it was 
found that Krishna Chandra was of illegitimate birth and an ugra by 
caste, and in the present suit that Gopinadna was also illegitimate, the 
evidence filed in the one having been received in the other. 

[503] The proceedings in the Courts below are stated in their Lord- 

ships’ judgment. 

That part of the judgment of the High Coart, Collins, O.J., and 
MUTTUSAMI Ayyar, J., which does not relate only to the inquiry as to 
the facts, was as follows :— 

(1) 12 M.I.A. 470. 

(2) 13 M. I. A. 497. This was heard on an appeal from Krishna Devi Garu v. 
Maha Devi Garu (2 M.H.C.R. 369). 

(3) 12 M. 72. 
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“ That Padmanabha Deo was a Kshatriya is a fact admitted on both 
“sides. Upon his death each of his sons alleged that the other was 
“ illegitimate, and a disagreement arose between them. This difference 
continued for several years, until iG was terminated by a compromise, 
“ whereby each agreed to take a moiety of his father’s estate. On that 
“footing, an agreement was made in 1838 between Gopinadha Deo on 
“ the one part and Nila Patta Maha Devi on the other, the guardian 
of Krishna Chandra, who was then a minor under her protection. 
Krishna Chandra since attained his majority and the agreement was 
“ ratified and supplemented in 1814 by the two brothers. The appellant 
“ and the first respondent are both Kshatriyas by birth, and they married 
“ respectively Gopinadha and Krishna Chandra. The latter died in 1854, 
and the former did not long survive him. The widows of neither of 
“ the brothers had legitimate sons : but both brothers left illegitimate sons 
i( by their concubines. After the death of the brothers, there was a 
dispute in the family as to the right of succession, and the present 
appellant was placed iD possession of the whole estate by the Revenue 
u authorities as the widow of the survivor of the two brothers. This 
t led to litigation in the family, which commenced in 1861 and ended 
finally iu 1877. The result was that the rights of the brothers were 
<t adjusted in accordance with the agreements between them of 1838 and 
1844 : and that the first respondent and her co-widow got Krishna 
Chandra’s moiety, and the appellant was left in possession of her 
4i husband’s moiety. In the course of that litigation, the High Court 
came to the conclusion that Gopinadha was illegitimate, but its decision 
rested upon the terms of the compromise evidenced by the agreements 
( of 1838 and 1844. The Privy Council, in deciding the case observed, in 
^ advertence to the compromise, that it proceeded on the basis of legitimacy 
and that it effected a division of the estate in two equal shares between 
it the brothers. The history of this family, and of the various stages of the 
( dispute between [506] the brothers is fully set forth in the decision 
“ reported in 13 Moore’s Indian Appeals, 497. 

' Soon after 1877, the first respondent succeeded to the entire moiety 
of the estate, which belonged to her husband, owing to the death of 
her co-widow. In September 1879 she adopted the second respondent, 
her brother’s son, with the consent of five of PadmaDabha’s sapindas. 
The suit which has given rise to this appeal was instituted by the 
‘ appellant to set aside the adoption and to establish her right as rever- 
“ sioner. She alleged that her husband and Krishna Chandra were the 
legitimate sons of Padmanabha and that she was entitled to succeed to 
“ the first respondent as her nearest gnati. The respondents denied that 
“Gopinadha was legitimate, and contended that the adoption of the 
“ second respondent was valid. The parties proceeded to trial on three 
“ issues, viz., (i) Was Gopinadha a sapinda of Krishna Chandra ? (iil 
If so, is Radhika, as sapinda, entitled to succeed to Krishna Chandra ? 
fiii) Is the adoption valid ? The District Judge decided the first and 
“ second issues against the appellant and dismissed the suit with costs. 

“ It is urged in appeal (i) that the respondents are estopped from denying 
“ the legitimacy of Gopinadha ; (ii) that it is established by satisfactory 
“ evidence ; (iii) that the appellant is entitled to bring this suit to set 
“ aside the adoption. 

“The principal question of fact which we have to determine m 
“appeal is whether Gopinadha and Krishna Chandra were the legitimate 
“sons of Padmanabha. In appeal suit No. 148 of 1886 we have come to 
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“ the conclusion that, although a Gandharva marriage was alleged in 1834 1892 

to have taken plaoe between Padma Mala and Padmanabha, and some May 31. 
doubt was then entertained by the Revenue authorities as to Krishna “ 

Chandra’s illegitimacy, yet, it was not shown that any marriage took 
“ plaoe, and that even if a Gandharva marriage took place, it was not a valid COUNCIL. 
“ marriage. As regards Gopinadha the antecedent facts of the case show g 9 q 3 
“that from 1834 he was regarded by Padmanabha’s family and the (p,c*)=> 

“ Revenue authorities as illegitimate.” jg j A 479 =, 

The Judges then went through the evidence, and stated that the g g ap 'pg j 
appellant’s pleader desired in the Court below that the evidenoe taken in ’ 

No. 148 should be taken in this case. And they added :—“ The conclu- 
“ sion to which we come is that [507] Gopinadha was the illegitimate 
“ son of Padmanabha. It is then said by the appellant’s pleader that 
“ after the decision of the Privy Council in 13 Moore’s Indian Appeals, 

“ 497, the respondents are estopped from denying Gopinadha’s legitimacy, 

“ and he relies on the observation made in that case that the compromise 
“evidenced by the agreements of 1838 and 1844 proceeded on the basis 
“ of legitimacy. But the Judicial Committee observed that ‘ Whether 
“ both sons were legitimate, or only one was legitimate, and to whichever 
“ of the two that status might really attach, was a question no longer 
“ material to tbe consideration in the rights devolving to persons taking 
“ under that compromise or family settlement by which the status assumed 
was to be taken as the real status of the family. ’ It is clear that the 
observation was made with reference to persons claiming under the 
“compromise and rights founded upon it, while the present claim is based 
on Hindu Law and depends on the actual relationship between Gopinadha 
“ and Krishna Chandra as sapindas. The assumed status was the real 
“ 9 tatus only for the purpose of carrying out the provisions of the compro- 
“ m iae, and no further, and the contention as to estoppel cannot be 
“ supported. Even on the view that both Gopinadha and Krishna Chandra 
“were legitimate, the appellant must fail. According to. the Mitakshara Law 
“ as administered in this presidency, a brother’s widow is not in the line of 
“ heirs and as to the contention that the appellant is a Gotraja sapiuda 
“ an( j therefore Krishna Chandra’s reversionary heir, it was already decided 
“ by the Eull Bench of this Court in Mari v. Ghinnammal (1), that the wives 
“ of collateral male relations who are Gotraja sapindas are not in the line 
•' 0 f heirs under the Mitakshara. It is also in evidence in the cognate case 
.*• that five persons authorized the adoption of the second by the first 
“ respondent as the sapindas of Padmanabha, and though some witnesses 
•* i n this case say that they are so remote that no pollution is observed 
«' with reference to them, their evidence is by no means satisfactory. If 
there are, then, sapindas of Padmanabha, the appellant cannot claim as 
bandhu or a remote relation. 

“ We are, therefore, of opinion that this appeal cannot be supported, 

“ and dismiss it with costs.” 

On this appeal Mr. J. D. Mayne , for the appellant, accepting [308] the 
facts as found by the Courts below, relied upon them as supporting tbe 
argument that the brothers Gopinadha and Krishna Chandra being pre¬ 
cluded by their illegitimacy from inheriting by descent, could, neverthe¬ 
less, succeed to one another’s estate. It was a just inference that they 
were on an equality, and it had been found in the case of their cousin 
Brindavana that a sou born as they had been belonged to an intermediate 


(1) 8 M. 107 (126). 
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caste, lower than that of their father, but higher than that of their mother. 
The caste assigned to the son of a Kshatriya by a Sudra woman was 
termed ugra as stated in the judgment in Brindavana v. Radhamani{l). 
The general principle of the law ou this subject was that the illegitimate 
sons of the man of high caste took by succession collaterally to one 
anobher as brothers, though not inheriting from their father. The High 
Court had, by finding the facts, supplied the appellant with a title to succeed, 
as the only reversionary heir, through her late husband, bo the deceased 
Krishna Chandra, although the High Court had not aoplied the law 
appropriate to the case. It was submitted that this should be done now. 
It could hardly be said that the question involved a contradiction of what 
had been raised below, for the contention had been that the plaintiff was 
in the line of heirs as the wife of a Gotraja sapinda, or at least asabandhu 
of Krishna Chandra. It certainly would be nothing new that, although 
consistency with what had been raised by the pleadings and proceedings 
below must be observed, this Committee should act upon a view of the 
law not presented to the Courts in India. As to adherence to the faots 
pub forward and the questions raised by the pleadings, and what was open 
in appeal, reference was made to Bank of New South Wales v. 0'Gonnor{ 2), 
Eshen Chunder Singh v. Shamachurn Bhutto( 3), and Collector of Trichino- 
poly v. Lckkamanii 4). 


Mr. R. V. Doyne , for the respondent, was not called upon. 
Afterwards, on May 31st, their Lordships’ judgment was delivered by 

Lord Hobhouse. 


JUDGMENT. 

The only question on which their Lordships have heard any 
argument is whether the appellant, who is the plaintiff in the suit, shall 
be permitted to open a case which she did not [509] bring before 
either the Court of First Instance or the Court of Appeal below. The 
material facts are as follows :— 

Padmanabha, talukdar of Tekkali, had two sons by different women* 
The plaintiff is the widow of one of them named Gopinadha. The first 
defendant, Radhamani, is the widow of Krishna the other son, and the 
second defendant is a boy whom Radhamani has purported to adopt. 
The plaintiff alleges that the adoption is invalid, and that, as the widow 
of Gopinadha, she is the heir of Krishna, subject to bis widow’s interest. 
She has brought this suit to set aside the adoption. It is plain therefore 
that she cannot obtain a decree unless, setting aside the adoption, she 
would stand next to Radhamani in the line of succession to Krishna. 

For the defence it is alleged that Krishna and Gopinadha were not 
sapindas to one another. Krishna, as the defendant has pleaded, was the 
son of a Kshatriya woman married to Padmanabha, who was himself a 
Kshatriya, whereas Gopinadha was born to Padmanabha by a woman 
of some inferior caste. 

On these pleadings issues were settled, the first being whether 
Gopinadha was a sapinda of Krishna. The District Judge found that 
Gopinadha was of illegitimate birth, and therefore was not a sapinda, and 
on that ground he dismissed the suit. He did not come to any finding on 
the other issues in the suit; but he intimated an opinion adverse to the 


(1) 12 M. 72. 

(3) 11 M.I.A. 7 
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plaintiff on the question whether she could claim to succeed to the 
collaterals of her husband. 

The plaintiff appealed to the High Court, insisting on the legitimacy 
of her husband, but the High Court agreed with the District Judge on 
this point. They also expressed an opinion that, by the law prevalent in 
Madras, a widow is not in the line of succession to her husband’s male 
collaterals. The appeal therefore was dismissed. 

Connected with this suit, both in the original Court and in the High 
Court, was another suit to set aside the adoption, brought by one 
Brindavana, an illegitimate son of Krishna, claiming to be his heir 
according to the law applicable to the Sudra caste. The plaintiff was no 
party to this suit, but the defendants were the same as in her suit. The 
two were tried simultaneously, and the evidence in one was admitted in 
the other. 

In Brindavana’s suit the District Judge found that Krishna [510] 
was not a Sudra, and that an illegitimate son could not succeed 
to him, and on appeal the High Court took the same view. That view, 
of course, was fatal to the suit, which was dismissed. The High Court 
also expressed an opinion that Krishna was an illegitimate son of 
Padmanabha, a point which does not appear to have been put directly in 
issue, but which was discussed as incidental to the question of caste, and 
was treated by the District Judge as of no moment and not requiring a 
decision. They further held that the adoption was lawful and valid. 

As the plaintiff’s case has been opened on this appeal, she now takes 
the ground that if, as has been conclusively decided, her husband was 
illegitimate, so also it has been held by the High Court that Krishna was 
illegitimate, and her Counsel contend that the two illegitimate sons, neither 
of whom could inherit from their father, can yet inherit from one 
another. 

Their Lordships will assume for the present purpose that the plaintiff 
is entitled to avail herself of the finding of the High Court in Brindavana’s 
suit to establish the illegitimacy of Krishna. And of the legal inference 
which is put forward, as they have not heard the argument for it, they will 
obly say that it does not command assent at first sight. But they do not 
further examine it, because they think that the appeal cannot be maintained 
on a ground so inconsistent with all the previous proceedings in the case. 

In both the Courts below, and indeed up to the moment when her 
case was lodged in this appeal, the plaintiff has been insisting on the 
legitimacy of her husband and his brother. It may be conceded that she 
might originally have framed her case in the alternative, so as to claim 
heirship if the disputed issue of legitimacy was decided against her. Then 
the case would have been tried with reference to that contention, and all 
facta ascertained, and researches into the law conducted accordingly. 
Possibly she might, on application to the High Court, have obtained some 
indulgence enabling her to amend the record and try the question. Mr. 
Mayne has urged that the question he submits is one of pure law, which he 
says this Committee may decide upon the facts found by the Courts below. 
No doubt there are cases in which the Court of Appeal will entertain 
questions of law not argued below, but which are raised by the facts 
stated in the pleadings. It is impossible to lay down any precise rule for 
[811] such oases. But Mr. Mayne could not, after time for search, find 
any case in which this Committee had allowed a plaintiff to rest bis 
appeal upon, a legal theory never presented to the Courts below, and 
rested on a state of facts inconsistent with the facts on which he 
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had previously rested his case. In the judgment of this Committee in 
Sreemutty Dossee v. Ranee Lalunmonee (1) it is said :—“Their Lordships 
‘ cannot but feel that it would be most mischievous to permit parties, 

1 who had had their case upon one view of it fairly tried, to come before 
‘ this Board, and to seek to have the appeal determined upon grounds 
‘ which have never been considered, or taken, or tried in the Court below. 

‘ It is obvious that if they wished to make the case which they now make 
“ they would, by their answer, have put the case in the alternative.” 

Indeed in cases of this kind, which may involve subtle and difficult 
questions of personal status, it is not easy to say what matters of fact 
would have to be ascertained for the proper decision of each proposition 
of law. One may be specified. There is no issue and no finding by either 
Court as to Gopinadha’s caste. And yet it is impossible to suppose that 
the question whether two brothers can inherit from one another, because 
they are equal in point of illegitimacy, could be properly tried without 
knowing how they stand relatively in point of caste. It is indeed clear 
that to lay down a rule of inheritance between rival claimants without 
a trial of the case in view of that rule may involve serious risk of 
miscarriage. i 

But even viewing the question as one of abstract law, the rule now 
propounded is of a very peculiar kind, solunfamiliar as not to have occurred 
to the plaintiff’s advisers in India, though they must have been quite 
awake to the possibility that both brothers might be found illegitimate. 

It is part of a law of inheritance confined to Hindus; perhaps, if we may 
judge by the utterances of the Courts below, confined to Madras, and 
certainly varying with the caste of the persons concerned. It is not right 
that Her Majesty in Council should bo asked to decide such a point 
without any assistance from the Courts in India. •> 

It is clear to their Lordships that this new contention cannot properly 
be heard by them on this appeal: and, considering the [512] length of 
this litigation, and the fact that another appeal is awaiting the result of 
this one, it would be wrong to give the plaintiff any indulgence by way of 
amending the record. / ' ' 

They will humbly advise Her Majesty to dismiss the appeal, and the 
appellant must pay the costs. * 

Appeal dismissed. J 

Solicitor for the appellant—Mr. R. T. Tasker. 

Solicitors for the respondent—Messrs. Pemberton & Garth. \ 
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PRIVY COUNCIL. 

Present. 

On the hearing of the appeal in 1890 : Lord Watson, SiriBarnes Peacock , 
■ and Sir Richard Couch.] 3; -ft 

On the delivery of the judgment in 1892 : Lords Watson, Hobhouse and 

Morris, Sir Richard Couch and Lord Shand. 

\ 

[On appeal from the High Court at Madras.] 

• -■ ■ ■■ 

Sri Gajapati Radhamani Garu ( Appellant ), v. Maharani Sri 
» Pusapati Alakajeswari ( Respondent ), and on revivor. 

Vasudeva Santa Singaro [Appellant), v. The same Respondent. 

[29th, 30th and 31st January, 1890, and 23rd July, 1892.] 

Mortgage by one of two co-widows invalid without the consent of the other—Their joint 
• interests and title by survivorship —Construction of mortgage-deeds. 

Ooe of two co-widow 9 mortgaged, without the consent of the other, part of the 
estate to which they were jointly entitled by inheritance from their deceased 
husband : 

Held, upon the construction of the deeds of mortgage executed by her that 
they were not so framed as to biad the estate in the possession of the surviving 
widow after the death of the mortgagor. But assuming that the deeds had been 
bo framed, and that there had been what would have been a justifying necessity 
fora sole widow, or co-widows jointly, to have mortgaged an estate which had 
belonged to the deceased husband fa state of things not decided to have existed 
here), such a necessity could not render a mortgage attempted by one co-widow 
binding upon the estate, which had descended uoon the widows for their joint 
lives with survivorship betweea them, so as to affeot the interest of the surviving 
widow. Bhugwandeen Doobey v. Myna Baee (1) referred to aad followed. 

I&ppr., 22 M. 522 ; R., 31 B. 560=9 Bom L.R 1049 ; D., 33 C. 1079 U086) ; 26 M. 

334 ; 30 M. 3 <6); H M L.J. 139 ] 
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[2] Appeal from a decree (2nd December 1884) of the High Courfc, 
reversing a decree (5bh November 1883) of the District Court of Ganjam. 

This appeal was preferred by the defendant, Sri Gajapati Radbamani 
Garu, who, having died after the hearing and before the judgment, was 
represented by the appellant, Vasudeva Santa Singaro. The plaintiff, 
Nilayamma, also deceased since the commencement of the suit, was now re¬ 
presented by the respondent. The suit was brought to recover Rs. 77,706, 
the balance of the principal and interest remaining due upon two 
registered mortgages, executed by Nilamani, who died on the 1st October 
1882. Whether this sum was a charge upon the mortgaged property, 
in the possession of the defendant Radbamani, was the question raised. 
With the latter, Nilamani was co-widow, and joint heiress of the estate 
of their deceased husband, Krishna Chandra Deva, who died on the 18th 
April 1854. The mortgaged property was the Talagam khandam in the 
Tekkali estate, inherited by Krishna Chandara jointly with his brother 
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Gopinatha, who died in 1856, from their father Padmanabha. Gopi- 
natha's widow, Radhika, took possession of the whole of Tekkali, 
and prolonged litigation ensued between her and Nilamani. In 1870, in 
Sri Gajapathi Radhika Patta v. Sri Gajapathi Nilamani Patta( 1), the 
Judicial Committee decided that, in pursuance of a family compromise, 
the Tekkali taluk should be equally divided between Radhikha and 
Nilamani. The latter was put into possession of half the entire taluk, 
hut the rights of Raahamani had not been stated in the decree. By an 
order of Her Majesty in Council, made in March 1873, Nilamani was 
declared to hold for herself and any other widow of her late husband, 
Krishna Chandra. It was not. however, till 1877, in Sri Gajapathi 
Nilamani v. Sri Gajapathi Radhmani{ 2), that the relative rights of the two 
widows in their husband’s estate were settled. That resulted in one- 
fourth of the profits of the Tekkali taluk going to each widow during their 
joint lives : their respective rights by survivorship, and their other rights 
as widows remaining unaffected by the division. 

The facts material to a report of the present appeal, and the proceed¬ 
ings below, are all stated in their Lordships’ judgment. 


[3] Mr. R. V. Doyne, for the appellant, argued that the decree of the 
High Court should be reversed and the suit dismissed. The co-widow 1 
Nilamani was not manager on behalf of the appellant co-widow, nor acting 
for her, with any authority to bind her, or the estate that had devolved 
upon both the widows, by the mortgages of 1874. Also Nilayamma, 
the plaintiff in this suit, either had, or might have had, if she had made 
the inquiries which, as mortgagee advancing money to a widow, she was 
bound to make notice of the defect in Nilamani’s title. There was an 
absolute defect of title to transfer; and no title passed by the mort¬ 
gages because the rule of inheritance was that two or more lawfully 
married wives took a joint estate for their lives in the property of their 
deceased husband and equal interests with rights of survivorship. This 
had been affirmed by this committee and was expressed by saying that 
the estate of two or more co-widows, taking by inheritance from their 
husband, was one estate. They were co-parceners, and there could 
be no alienation by one without the consent of the other, or others. 
Even although separate possession might be arranged, they remained 
jointly entitled, with a subsisting right of survivorship. 1 W. H. Mac- 
naghten, H.L., 38, and Vol. 2, chap. I, case XV, and Bhugivandeen Dohey v. 
Myna Race (3). At the £ime when the mortgages were made in 1874, the 
estate dealt with by Nilamani was vested in the two widows jointly, and v 
the survivor would, on the death of either, become entitled to the whole. 
The widow had not power to dispose of any part of the corpus of the 
property that came to her as widow to the prejudice of the next heir, or 
heirs. Cossinath Baisakh v. Hurrosoondry Dabee (4), cited in the case lasfe 
referred to, and reported in Clark’s Rules of the Supreme Court ; also W 
Sir F, Macnaghten, page 79 ; and 2 Morley’s Digest, 198. 

The interests of the next heir were not held to be injured where the 
widow mortgaged in consequence of a justifying necessity. To have 
borrowed for the purpose of paying the revenue of the estate, not other¬ 
wise forthcoming, would be a necessity, and might justify a mortgage 
by both of two oo-widows, the one being bound to protect the estate as 
much as the other. But here it had not been shown that mortgaging 


(l) 13 M.I.A. 497. 
(3) 11 M.I.A. 497, 
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(2) 4 I.A. 212. 

(4) 2 Morley’s Dig. 198. 
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the estate was the only [4] available mode of raising the money, 1892 
and the amount required for the revenue was only a part of the sum raised. July 23. 
Also it had not beeu shown that the plaintiff had made inquiries as to the 
circumstances under which the debt was contracted, and she had neglected PRIVY 
to take during the life of Nilamani such steps as the terms of the mort- COUNCIL., 
gages authorized tor recovering the interest. Reference was made to 
Hanumanpersaiid Panday v. Babooee Munraj Koonweree (l), Jiioyiamba ' 

Bayi Saiba v. Kamakshi Bayi Saiba (the Tanjore case) (2), Sri Gajapathi ' * 
Nilamani v. Sri Gajapathi Badhamani (3). Lastly, the mortgage deeds, 1 
on their true construction, did not show that the mortgaging widow had 1 “ ' ' 

affected to deal with more than her own interest which had terminated “ . 

with her life on the 1st October 1882. 

Mr. J. D. Mayne, for the respondent, argued in support of the decree 
below, that the mortgages could be held to be a valid charge on the estate 
in the hands of the appellant Radhamani, principally on the following 
grounds : First, referring to the construction of the mortgages, the 
contention that the mortgages tendered to and accepted by the mortgagee 
were only hypothecations of the mortgaging widow’s life interest, had 
never been raided in the previous proceedings. There was nothing of it 
in the written statement. The mortgage was of ail that the widow could 
properly charge. Secondly, in order to give due effect to the special 
circumstances of this case, which, it was contended, enabled Nilamani in 
1874 to make a valid charge upon the property that had devolved upon 
her at the time, the facts connected with the relative position of the two 
widows must be considered. On these the question turned, for. although 
Nilamani bad been successful in her litigation, she bad been put to 
inordinate expense in attaining her final position, and she bad incurred 
all the cost, while half of the benefit accrued to Radhamani. On 
part of the kbanJams made over to Nilamani, arrears of revenue were 
already due, and in June 1873 commenced difficulties. The Collector 
issued' process of attachment. Between October and December 1873, 
payments amounting to Rs. 18,619 were received for revenue, of which 
more than Rs. 9,000 were borrowed from Suraya. On the 20th November 
1873 Nilamani executed to him a mortgage on part of Talagam, as 
security for Rs. 9.500, said to [5] have been borrowed for the purpose of 
paying arrears of Government pesheusb, accrued due on her kliandams. 

Execution for arrears of revenue was stayed, on part payments, until 
March 1874, when orders were issued by the officials to sell part of them. 

On the 30th of that month, Nilamani executed to Nilayamma, the plaintiff, 
the first of tho two mortgages in question, pledging her khandam of 
Talagam, as security for a loan of Rs. 35,000 stated to have been received 
on that day, lor the purpose of paying the arrears of pesheush for that 
estate, with Naodigam and Nowgam, two other khandams; and for the 
purpose of discharging the debts due already to Suraya on the mortgage of 
Talagam. Rs. 20,925 was paid into the Government treasury on the 18th 
April 1874, and out of the balance, bonds given for money previously 
borrwed to pay revenue, were discharged. On the 4th May, the Collector 
ordered Nilamani’s property to be again attached. On the 3rd July 1874, 
she executed tbe second of the mortgages now in question, for Rs. 10,000, on 
the khandam of Talagam ; the debt being said to be for money raised to 
pay pesheush for 1873-74 on Nandigam, and for law expenses in the suits 
between Nilamani and Radhamani. It was not disputed that, out of the 

(2) 3 M. H. 0. R. 424. 

?11 


(L) 6 M.I-A. 898. 


(3) 4 I. A. 212. 
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money so raised, Rs. 5,000 were paid into the treasury on the 8th July 1874. 
The general theory relating to joint family necessity was that a member, 
managing, and in possession, could act for the benefit of all entitled; 
Mitakshara chapter I, Section 1, paras. 27, 28 and 29. The widow was a full 
heir with a restricted power of alienation. She respresented the estate, and 
where there were two co-widows, the argument that the consent of both was 
required was founded on their both together composing but one heir. Here 
the widow who had mortgaged, was the manager in 1874 ; and, though 
she knew that the extent of her share was disputed, she was under 
the necessity of acting, as the elder widow, to save the estate ; she was 
the only person then capable of managing it; she had been put into posses¬ 
sion by a Court of law and remained in possession till she had made the 
mortgages ; it having been in 1873 that the High Court, for the first time, 
held that the co-widow Radhamani was entitled. If not de jure manager 
for the latter of her share, at all events, Nilamani was so de facto ; and de 
jure of her own ; and where authority was necessary, for securing the 
estate, it might be inferred. Reference was made to Strange, H.L., 
vol. II, 339, 340, 348 ; and with the reservation [6] that the case of a father 
was somewhat different on account of the son’s pious duty to pay his debt, 
the following cases showed how the manager’s authority had been sup¬ 
ported. 

Bishambhur Naik v. Sudasheeb Mohapatter (l), Juggurnath Ehootia v. 
Docbo Misseri 2), Ponnappa Pillay v. Pappuvayyangar[3), Babaji Mahadaji 
v. Krishnaji Devji (4), Also the right of the bona fide mortgagee bad to be 
considered with reference to what was laid down in the judgment in 
Hamimanpersaud Panday v. Babooee Munraj Koonweree (5). As showing 
the rights of the two widows in the estate of their deceased husband, 
Krishna Chandra, he referred to Sri Gajap&tha H&ri Krishna v. Sri 
Gajapathi Radhika{6), S. G.Radhika v. S. G. Nilamani (7), Bhugwandeen 
Doobey v. Myna Baee (8), Jijoyiamba Bayi Saibav. Kamakshi Bayi Saiba 

(9), 

Mr. R. V. Boyne was not called upon to reply. 

By order of revivor after the death of the appellant, after th9 hearing 
of the appeal, but before the delivery of judgment the name of Vasudeva 
Santa Singaro was entered in the record. Their Lordships’ judgment on 
the 23rd July 1892 was delivered by 


JUDGMENT. 

Sir R. Couch This is an appeal from a judgment and decree of the 
High Court of Judicature at Madras, in a suit in which the deceased prede¬ 
cessor in estate of the respondent was the plaintiff, and Radhamani, who 
is now dead, was the defendant. 

The suit was brought in the District Court of Ganjam to recover 
Rs. 77,706-4-0, interest and principal, due upon two mortgage bonds, one 
dated the 30th March 1874. for Rs. 35,000, repayable on the 23rd April 

1880, the other dated the 3rd July 1874, repayable on the 6th July 

1881. 

Both these mortgage deeds were executed by Nilamani Patta Maha 
Devi, and both contain a possessory mortgage of the Talagam khandam, m 
the Tekkali estate. 

(1) 1 W.R. 96. 

(4) 2 B. 666. 

(7) 13 M.I.A. 497. 
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(2) 14 W.R. 80. 
(5) 6 M.I.A. 393. 
( 8 ) 11 M.I.A. 487. 


*3) 4 M. 1 (18). 

( 6 ) 2 M.H.O.R. 369. 
(9) 8 M.H.C B. 424. 
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Nilamani died on the 1st October 1882, and the plaintiff sought to 
recover the debts from the mortgaged property in the hands of her surviv¬ 
ing co-widow, Radhamani, and from her other property. 

• [7] Radhamani answered that the alienation, having been made 

without her consent, was invalid, and further that there was no necessity 
for the loans so as to bind the estate beyond the life-time of Nilamani. 
The following issues were laid down :— 

(i) Could Nilamani (deceased), under any circumstances, create a 
valid charge on the property binding on the estate in the hands of tbe 

survivor, a co-widow ? , ,, 

(ii) If so, was there any necessity in tbe present case to contract the 

loaD so as to bind the estate ? 

The first mortgage was as follows i0 .,, * 

“ Deed of mortgage with possession, dated Monday, the 18th day ot 
“ Chaitra Suddha, of the year Bhava, corresponding to the 30th March 
“ 1874, executed and given by Sri Sri Sri Gajapathi Nilamani Patta Maha 
J< Devi Garu, widow of Sri Gajapathi Krishna Chandra Devu Raia Garu, 
“ of Kshatriya caste, Zemindami, residing in Raghunathapuram, in 
“ Tekkali taluk, in Ganjam district, to Sri Kakarlapudi Nilayamma Garu, 
4 ‘ widow of Sri Kakarlapudi Bungaru Razu Garu, mokhasadar, of 
“ Kshatriya caste, residing in Pandranki, within the jurisdiction of the 
“ Registrar of Bimlipatam, in Vizagapatam district. 

“ The amount received fiom you this day as a loan for tbe purpose 
of paying up the arrears of peshcush due by me to Government for the 
khandams of Talagam, Nandigam, and Nowgam comprised in my 
“■ Zemindari, and for the purpose of discharging the debts contracted by 
“me from Abburu Surya NarayaDa Pantulu Garu, on the mortgage of 
“ Talagam khandam for tbe aforesaid purpose, is Rs. 35,000. 

“ It is agreed as follows. . , 

“ j b a ve received thirty-five thousand rupees, I will pay interest 
hereon at 10 annas per cent, per mensem. I have mortgaged to you 
and put in your possession Talagam and other villages specified in the 
schedule hereunto annexed, situated in the khandam of Talagam in the 
“ taluk of Tekkali, within the jurisdiction of tbe Sub-Registrar of Tekkali, 
“ in the Registration District of Ganjam, included in my half share 
“ Tekkali taluk, yielding an income of Rs. 16,154 per annum by Zeraiti, 
Sbrotriem, &c., assessed with peshcush of Rs. 9,817, being my hus¬ 
band’s share of the taluk which came into my possession according to 
the judgment of the Privy Council, and which has been in my [8J 
possession and enjoyment. You shall grant leases from fasli 1284 till 
this bond is discharged, to renters arranged by me either for tbe amount 
mentioned in the schedule or for a higher amount, and you shall receive 
muchalkas (counterparts of lease deeds) from them. The money 
collected by your officer from them (renters) at the several instalments 
of each year shall be placed in a box in my cutcherry (office) room, 
under lock and key of your officer and my officer; and I myself will 
“provide for the safety of the same. I myself will be answerable 
“ for any harm that may befall by aot of State or act of God. Out 
“ of the money realized. I will receive Re. 150 a month for my expenses 
“ and grant receipts therefor to your officer. You yourself shall pay, 
“ on my behalf, at the several instalments, the peshcush due to Govem- 
“ men fc eao h year on the said khandam of Talagam, take receipts in my 
name, and hand them over to me. Out of the balance you shall take 
Its. 2,625, the annual barest due to you from this date to the 13th 

713 


1892 

JULY 23. 

Privy 

Council. 

16 M. l 
(P.C.) = 

19 I .A. 184= 
17 Ind. Jar. 

36=6 Bar. 
P.G.J. 1. 


J« 
• * 


J • 


II 


tl 






At 


a 


u 


it 


a 


a 


K 


J* 


U 




MV—90 


16 Mad. 9 


INDIAN DECISIONS, NEW SERIES 


[Yot 


1892 

JULY 23. 

Privy 

Council. 

16 M. 1 
(P.C.) = 

19 l.A. 184 = 
17 lad. Juf. 
36 = 

6 Sar. P.C.J. 
1 . 


i( Chaitra Suddha (April) of each year, and Rs. (360) three hundred and 
" sixty a year for expenses of your establishment, in all Rs. 2,985, and 
pay over the surplus to me, and take receipts. The public expenses 
( incurred for civil and summary suits which you may conduct for there- 
if covery of money not paid by renters according to the several instalments 
(i shall be met from the balance on hand. The money again collected 
i( shall be added to the balance on hand. If the property mortgaged is 
not sufficient to meet the aforesaid peshcush and other expenses, the 
same shall be made good out of my other property. As you do not grant 
leases to those whom you like, but only to those who are appointed 
by me, I myself will be answerable for any profit or loss that may 
“ result. 

it If the principal of Rs. 35,000, and the interest accrued up to date, 
is paid in a lump on the 13th Chaitra Suddha of the year Pramadi 
i( (April 1879), the date fixed for the repayment hereof, or in default of 
u payment on that date, at some time between that date and the thirteenth 
t( Chaitra Suddba of the year Vikrama (23rd April 1880), the said mort- 
j( gaged villages shall at once be put in my possession and this document 
it returned to me. In default of payment in the said manner, I will pay 
ti the principal with interest at a higher rate to wit, at 12 annas per cent. 
ti per mensem from the date of the bond. If any disputes arise with [9] 
ti regard to any lands in the villages, &c., under mortgage, in connection with 
4i boundaries or other rights, I myself will look after them, but you shall 
tt have nothing to do with the same This is the deed of mortgage with 
possession executed and given with my consent.” 

The second mortgage was similar to the first in all points essential 
to the decision of the case. The District Judge dismissed the suit with 

C03tS. 

As to the first issue, he held that Nilamani had no power to bind 
the interest of Radhamani without her consent, and that the mortgage 
did not in law bind the estate beyond the life of Nilamani, and further he 
thought that the parties to the mortgage did not believe that Nilamani 
was charging or intended to charge any interest of Radhamani. 

He stated that his finding on the first issue was sufficient to dispose 
of the case, and that he based his judgment upon it. He, however, pro¬ 
ceeded to try the second issue, and with reference to his finding upon that 
issue it may be as well to call attention to the fact that the Rs. 35,000 
secured by the first mortgage was not merely for the payment of revenue, 
but also for the payment of debts contracted by Nilamani. 

The District Judge held that Radhamani was not liable for those 
debts, and that there was no necessity therefore, so far as she was 
concerned, to charge her interest in the estate for the amount borrowed' 
to pay the debts. He said " there was a real necessity, and the estate 
benefited to the extent of the money paid in discharge of the peshcush, 
but the transaction viewed as a whole was not, in my opinion, bona fide. 
'* Better terms might have been made for extinguishing the debt, and the 
sum advanced was excessive. The most that could be charged to the 
estate would be the principal sums paid for peshoush, and even then 
“some deduction should be made on account of the profits which ought 
' properly to have gone towards the extinction of the principal, and this 
“ I should have some difficulty in determining without taking an account 
“ of the actual profits of the khandam for the six years.” 

The High Court upon appeal reversed the judgment and decree of the 
District Judge, and gave a decree against the defendant for the amount- 
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found due upon the mortgages. As to Radhamani s consent not 
having been obtained, they said it would ElO] have been impossible 
for Nilamani to have obtained Radhamani’s assent to any arrangement 
which she might have proposed at a time when they were in litigation, 
and that the moneys borrowed were for Radhamani’s benefit, and that 
she was bound by the mortgages. 

It by no means follows that if it had been necessary to borrow money 
to save the estate of the two widows from sale for arrears of revenue, ^ 
Radhamani would have refused to consent to mortgage the joint interest of 
the widows for a sum sufficient to discharge those arrears, notwithstanding 
the widows were at enmity, and actually engaged in litigation with each 

other respecting the estate. . , , 

At any rate an application was not made to Radhamani lor her con¬ 
sent, and without such an application it is impossible to hold, even if that 
would be sufficient, that Nilamani was under such a necessity of borrow¬ 
ing money without Radhamani’s consent for the preservation of the estate 
that a mortgage by Nilamani alone would be binding upon Radhamani s 

interest in the event of her survival. . ... , , 

But there was a very good reason why Nilamani did not apply to 

Radhamani for her consent. The mortgages were in 1874 whereas it 
appears that down to the year 1877 Nilamani was contending that 
Radhamani as junior widow took no interest in the estate, but was mere y 
entitled to maintenance. Sri Gajapatm Nilamani v. Sri Gajapathi 
Rndhamani ( 1). It was not determined until 1877 that Radhamani had 
f jointTnteresV in the estate. If Nilamani had applied to Radhamani to 
join in the mortgages she would have impliedly admitted that Radhamani 

had a ioint intorost. .■ 

It may be assumed for the present judgment, without deeming the 

point, that there was a sufficient necessity for borrowing money to pay 

the Government revenue, or even for the payment of Nilamani s debt, but 

that necessity did not render a mortgage by one widow binding upon the 

ioint estate which had descended from their deceased husband so as to 

affect the interest of the surviving widow. {Bhugwandeen Doobey v, 

Mvna Baee) (2). But, irrespectively of these considerations^ it appears clear 

to their Lordships that the mortgages were not so framed as to bind the 

ml estate in the hands of Radhamani, as the surviving widow after the 

death of Nilamani. Many of the stipulations in the mortgages were 

nersonai to Nilamani, and they cannot be held to have been binding or 

intended to be binding up m Radhamani or her interest in the event of 

h©r surviving. 

Their Lordships are, therefore, of opinion that the mortgages were 
nob binding upon Radhamani, and that tbe decree of the High Court ought 
to be reversed, with costs in that Court, and tbe decree of the District 

Judge affirmed. 

They will humbly advise Her Majesty accordingly. 

The respondent must pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellant—Messrs. Pemberton & Garth. 

Solicitor for the respondent—Mr. B. T. Tasker. 
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Muttuvaduganatha Tevar ( Plaintiff), Appellant v. Periasami 
{Defendant), Respondent * [1st March and 25th April, 1892.] 

Hindu law—Impartible zemindari—Obstructed inheritance—Interest of holders of— 

Inheritance by daughters' sons—Civil Procedure Code, Sections 13 43 _“ R e o 

judicata.” * ’ 


IR 


In a suit to recover possession of the imnartible zemindari of Shivaguoga it 
appeared that the Istimrar zemindar died in 1829, and that after an interval of 
wrongful possession by his brother and his descendants, his daughter established 
her title to succeed him and was placed in possession in 1864. She died in 1877 
leaving the present plaintiff (her son), and three daughters her surviving. A 
suit was then brought by the father of the present defendant, who was the son of 
her elder sister (deceased), against the present plaintiff and the daughters of the 
late ranee for possession of the zemindari to which he claimed to be entitled by 
right of inheritance. A decree was passed for the plaintiff in that suit, under which 
ho ootained possession of the zemindari and retained it until his death in 1883 
when he was succeeded by the oresent defendant. The plaintiff now sued as 
a-oove, claiming that the right to the zemindari had devolved on him and not on 
the defendant on the death of the plaintiff in the former suit: 

Held, (l) that the defendant’s father had not succeeded to a qualified heritage 
1a . m9r ? f l S ht of management of joint family property in which the plaintiff 
L12J had a right of survivorsh.p. but tn*t he had succeeded to the estate as full 
owner and had therefore become a fresh stock of descent; 

( 2 ) that accordingly, nearness or remoteness of relationship to the 
Istimrar zemindar xvas immaterial, and the defendant’s right of succession was 

not affected by the fact that the whole class of the Istimrar zemindar’s daughters’ 
sons had not been exhausted ; 

Held also, that the plaintiff was not precluded from raising the contentions to 
which the above rulings relate by reason of their not having been raised bv way 
of defence to the suit brought against him by the defendant’s father. 

30 M. 348=17 M.L.J. 275.1 


™ Appp L al a g aiQ st the decree of S. Gopalachari, Subordinate Judge of 
Madura, East, in original suit No. 87 of 1889. 

Suit to recover possession of the imDartible zemindari of Shivagunga 
The facts upon which the plaintiff’s title was based were undisputed and 
were as follows:—The Istimrar zemindar died in 1829. On his death 
his brother entered on the estate, and he and his descendants retained 
possession until 1864, when Kattama Natchiyar, who was the daughter 
of the Istimrar zemindar, obtained possession under a decree of the Privv 
Counoil, see Kattama Natckiarv. The Rajah of Shivagunga (I), and held 
the estate until she died in 1877, leaving the present plaintiff ’ (her son) 
her three daughters, and Dora Singha Tevar, the son of her elder sister 
(deceased), her surviving. The defendant in the present case was the son 
of Dora Singha Tevar. 

On che death of Kattama Natchiyar, Dora Singha Tevar filed original 
suit No. 1 of 1877 on the file of the District Court at Madura against the 
present plaintiff and the daughters of the late ranee and obtained a decree 
see Muttu Vaduganadha Tevar v. Dora Singha Tevar (2), under which he 
entered into possession of the zemindari and held it until his death in 
1883, when he was succeeded by the present defendant. 


(1) 9 M.I.A. 539. 


• Appeal No. 118 of 1890. 


(2) 3 M. 290. 
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The issues framed in the suit, so far as they are material for the 
purposes of this report, were as follows :— 

(i) Whether on the death of Dora Singha Tevar, succession should 

be traced from the maternal grandfather as alleged by plaintiff, 
or from Dora Singha Tevar himself as contended by defendant? 

(ii) Whether the plaintiff is not estopped by the decree in original 
suit No. 1 of 1877 from tracing succession [13] from the 
Istimrar zemindar on the death of Dora Singha Tevar ? 

(iii) Whether, as contended by the plaintiff, on the death of Kattama 2 
Natohiyar, the estate devolved upon defendant’s fa ! her and 
the plaintiff as joiut family property, and after the death of 
Dora Singha Tevar, the property devolved upon the plaintiff 
as survivor of the two grandsons ? 

(iv) Whether, as contended by the plaintiff, Dora Singha Tevar’s 
possession was such as not to constitute him a fresh stock of 
descent, but he took the property only as manager by reason 
of the impartiality of the estate, subject to the right of the 
plaintiff to succeed to the enjoyment of the estate upon the 
death of Dora Singha Tevar ? 

(v) Whether, on the death of Dora Singha Tevar, the plaintiff is 

entitled to succeed to the zemindari in preference to the 
defendant by virtue of the plaintiff being the surviving grand¬ 
son of the Istimrar zemindar and the defendant being only his 
great grandson ? 

(vi) Whether, as contended by the plaintiff, the rule of succession 
to the zemindari is that the eldest of a class succeeds, and that 
on his death the survivor of the class succeeds in preference 
to the male issue of such eldest member of the class ? 

(vii) Whether the plaintiff is estopped by the decree in original 
suit No. 1 of 1877 from claiming the zemindari from the 
defendant who is the legal representative of Dora Singha 
Tevar, the senior of the grandsons of the Istimrar zemindar ? 

As to the subject of the second issue, the defendant’s contention was 
that it was virtually established in the former suit, that the succession 
should be traced from the last male bolder, and that the plaintiff was 
accordingly estopped from setting up any other mode of devolution. The 
Subordinate Judge held that this plea was not maintainable on the ground 
that the issues in the two suits were not identical, since in the former the 
question was from whom succession was to be traced after the interposi¬ 
tion of a female, and in the present from whom succession should be 
traced after the death of a daughter’s son. As to the seventh issue the 
[«] defendant’s contention was that, inasmuch as the plaintiff did not set 
up in the former suit that he had a joint right to the zemindari along with 
the defendant’s father, or a right of survivorship or succession on his death, 
the plaintiff was now estopped from setting up such a case. The 
Subordinate Judge similarly overruled this plea on the ground that the 
averments now made by the plaintiff were not material to his defence in 
the former suit. 

The Subordinate Judge held on the remaining issues that the plaintiff 
had not established his title to the zemindari and dismissed the suit. 

The plaintiff preferred this appeal. 

Parthasaradhi Ayyangar and Rangachariar, for appellant. 

Subramanya Ayyar, Bhashyam Ayyangar and Desikachariar, for 
respondent. 
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JUDGMENT. 

MUTTUSAMI Ayyar, J.—The contest in this appeal is as to the right 
of succession to the zemindari of Shivagunga. Dora Singha Tevar was 
the last male holder, respondent is his son and appellant is the son of 
Kattama Natchiyar, Dora Singba’s predecessor. Appellant is related to 
the Istimrar zemindar as daughter’s son and respondent as the son of a 
senior daughter’s son. The question for determination is whether, under 
the Mitakshara law, succession is to be traced from the last male holder or 
the Istimrar zemindar. The first and third to sixth issues recorded in 
this case relate rather to the different grounds on which appellant presses 
his claim than to independent questions. 

As regards the first issue, viz., whether succession is to be traced from 
the last male holder or his maternal grandfather, appellant’s contention 
is that when a person succeeds to an obstructed heritage, that person is 
not, whether a male or female, a full owner. There is, however, no war¬ 
rant for it in the Mitakshara. The general rule of Hindu law is that when 
a male heir succeeds a male owner, the former is as much full owner as 
the latter, the principle being, as stated by Manu in Chapter IX, verse 187, 
that to the nearest sapinda the inheritance belongs. The only recognized 
exception to it is that when a female, such as a widow or daughter, 
succeeds a male owner, her succession is a case of interposition between 
him and his next sapinda. on the authority, of Catyayana, who directs 
that, upon the death of such female, the last male owner’s (and not her 
own) heirs shall taka the heritage. This text is referred to, and the history 
of the introduction in the [15] Mitakshara of widow and daughter among 
heirs is explained in the decision of this Court in Muttu Vaduyanadha 
Tevar v. Dora Singha Tevar U). As for obstructed and unobstructed 
heritage (sapratibanda, and apratibanda), the distinction is material only 
to the extent that, in the one case, the nearer male heir excludes the 
more remote, whilst in the other, the doctrine of representation excludes 
this rule of preference. It is founded upon the theory that the spiritual 
benefit derived from three lineal male descendants, such as son, grandson 
and great grandson, is the same, though among collateral male heirs, the 
quantum of such benefit varies in proportion to the remoteness of the 
male heir from the deceased male owner. Hence it is that the text of 
Yajnavalkya, cited in Mitakshara, Chapter II, Section 1, verses 2 and 3, 
premises the death of a male owner without male issue, and enumerates his 
heirs in the order in which they are entitled to succeed, adding that on 
failure of the first in the order in which they are enumerated, the next in 
order is the proper heir. Thus the rule that to the nearest sapinda the 
inheritance belongs applies alike whether the heritage is obstructed or 
unobstructed with this difference, viz., that when the last full owner leaves 
sons, grandsons and great grandsons, their sapinda relationship confers 
equal spiritual benefit on him, though their blood relationship is not the 
same, and that they are all co-heirs within the meaning of the rule. The 
decision of the Subordinate Judge on the first issue is, therefore, correct. 

The third issue is whether, upon the death of Kattama Natchiyar, the 
zemindari devolved upon Dora Singha Tevar and appellant as joint family 
property, and whether, upon the death of the former, it devolves upon 
the latter by right of survivorship. It is suggested for appellant, first, that 
it is joint family property; and, secondly, that his right of survivorship 
excludes respondent from succession. The right of survivorship, as 
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reoognized by the Mitakshara, presupposes two things, viz., a subsisting 
co-parcenary in respect of the property in litigation, and the death of the 
last male owner without male issue. In the case before us, respondent 
is Dora Singha Tevar’s son, and evea assuming that the estate was 
common both to appellant and Dora Singha Tevar, no right of sur¬ 
vivorship oan arise in appellant’s favour. Again co-parcenary presupposes 
a common descent from the same paternal ancestor and [16] community 
of interest in the property in dispute, and as daughters are transferred 
by marriage to the gotras or the families of their husbands, neither 1 
oan they nor their sons be said to be co-parceners so as to constitute 
a jont Hindu family in the true sense of the expression. Further, 
to what extent an impartible estate can be treated as joint family property, 
though it vests in one of its members by the custom of primogeniture, and to 
what extent a right of survivorship can be deduced from impartiality was 
considered by this Court in Naraganti Achammagaru v. Venkatachalapati 
Nayanivavu{ 1), and^the decision in that case rests on the view that, before 
succession can pass from oue line of descent to another, the former must 
be extinct, and that the proper heir is not necessarily the co-parcener 
nearest in blood to the original owner, but the nearest co-parcener of the 
senior lino. Again, how far it is joint family property as between father 
and son for the purpose of invalidating a mining lease granted by the 
former was considered in Bevesfovd v. RaviasubbaiQ ), and it was held in 
that case, on the authority of the decision of the Privy Council in S&rt&j 
Kuari v. Deoraj Kuari(S), that, even as between real co-parceners an 
impartible estate devolving in accordance with the custom of primogeniture 
is not joint family property for all purposes. The right of survivorship 
on which appellant insists was properly held by the Subordinate Judge 
not to subsist. 

The fourth issue was raised with reference to the contention that 
Dora Singha Tevar’s interest in the zemindari was only a qualified inter¬ 
est, and that it consisted only in the right of management subject to 
appellant’s right to succeed to him on his death, and the Subordinate 
Judge was right in disallowing it also. In the first place, Dora Singha 
was owner and not a mere manager, and his ownership was that of a male 
sapinda and not a qualified heritage as in the case of a widow or daughter. 
The Smritis from which his right of succession is deduced by the 
Mitakshara in Chapter II, Section III, verse 6, are those of Vishnu 
and Manu. 'The former says :—“ In regard to the obsequies of 
" ancestors, daughter’s sons are considered son’s sons and the latter 
observes :—By that male child whom a daughter, whether formally 
“ appointed or nob, shall produce from a husband of an equal class, 

:: [I?] the maternal grandfather "becomes the grand-sire of a son’s son; 
“let that son give the funeral oblation.” The Smriti on which the 
Mitakshara rests the daughter’s succession is that of Vribaspati, who says, 
“as a son, so does the daughter of a man proceed from his several limbs.” 
It is then clear that in the case of daughter, the ground of succession 
is that she is her father's sapinda, because she proceeds from his limbs 
like a son; but in the case of daughter’s son it consists in the union of 
blood relationship through the mother with that of sapinda relationship in 
its spiritual sense, as in that of a son’s son or the son of an appointed 
daughter under ancient Hindu law. Here I may also draw attention to 
the Vedic texts cited in Smriti Chandrika and to their effect as discussed 
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1892 in Chapter IV, verses 4-8. Those t . 

Aprie, 25. Taittiriya Veda to the effect that females and persons wanting in an organ 

-or sense or member are incompetent to inherit, that accordingly Baudha- 

APPEL- yana says that females are incompetent to inherit, and that the author 
LATE of the Smriti Chandrika considers that what they take is not dayam or 

Civil pure heritage, but only an “ amsom," or an allotment, in the nature of a 
provision or a qualified heritage. Reading the foregoing passages together, 
16 M. 11= it follows that, when the daughter succeeds, she takes the heritage as an 
2 M.L.J. 263. amsom or as a provision for life with power of alienation on exceptional 

grounds, or, as it is usually put, as a qualified heritage ; and that, as she 
succeeds solely by reason of blood relationship, her succession is con¬ 
stituted into a case of interposition between two consecutive male, heirs 
who are both blood relations and sapindas in a spiritual sense. It is also 
clear, on the other band, that, when the daughter’s son succeeds, he 
succeeds as a regular sapinda in the same way in which a son s son ° r 
the son of an appointed daughter succeeds, that the Vedic text and the 
disability consequent upon it do not apply to him, that he inherits from 
his mother’s father, though after her death, and not from her, that he is 
a full owner like a son's son or an appointed daughter s son, and that, like 
every regular or male sapinda, he also becomes a fresh stock of descent 
when the right to inherit once vests in him. The appellant s contention, 
which ignores this distinction between the daughter and the daughter s 

son as heirs-at-law, cannot be supported. 

As regards the fifth issue, it is sufficient to state that nearness or 
remoteness of relationship to the Isbimrar zemindar is per-[18Jfectly 
immaterial. As observed by the Privy Council in Neelkisto Deb Bur- 
mono v. Beerchunder Thakoor (1) and by this Court in Naraganti 
Achamma Garu v. Venkatachalavati Nayanivaru (2) “ it is the nearest in 
“ blood to the last male holder, that is the proper heir, and not the senior 
“ member of the whole group of agnates.” 

In connection with the sixth issue, it is argued for appellant that 
like daughters daughters’ sons inherit as a class, and that as all the heirs 
in each class must be exhausted before the estate devolves on another 
class, appellant is a preferable heir by right of survivorship. This 
contention is again, as observed by the Subordinate Judge, clearly not 
tenable. It ignores the principle that, when by the custom of primogeni¬ 
ture, the senior male in a class of heirs excludes the others v the exclusion 
continues nob only during his life, but so long as he leaves lineal heirs 
competent to succeed to him. If an impartible estate devolves on the 
eldest of three sons by the custom of primogeniture to the exclusion of the 
rest, the preference due to seniority of birth is not a mere personal 
privilege, but a heritable interest which descends to his lineal heirs as his 
representatives. The doctrine of representation as between the father 
and his three lineal descendants, consequent on the notion that be is 
reborn in them, obtains on each occasion the succession opens up and the 
eldest son’s right to exclude his brother is continued to his lineal male 
heirs. It is then said that when an impartible estate devolves on the 
eldest of several daughters, the other daughters take by right of survivor¬ 
ship. Each daughter’s succession is only a case of interposition, and as 
she dies, the next in senioritv is her father’s heir and thus inherits the 
estate as her, and not by right of survivorship as recognized by the 
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As regards the second and seventh issues, I agree in the opinion of the 
Subordinate Judge that there is no estoppel in either case for the reasons 
assigned by him. As the appeal fails on the merits, it is not necessary to 
consider the eighth, ninth and tenth issues. 

I would dismiss this appeal with costs. 

Best, J.—This is an appeal by the plaintiff against the Subordinate 
Judges decree dismissing his suit for possession of the Zemindari of 
Shivaganga to which plaintiff claims to be entitled to succeed on the death 
of the late Zemindar Dora Singha Tevar, [19] in preference to the defend¬ 
ant, who is the son of the said Dora Singha Tevar. 

The Istimrar zemindar was Gouri Vallabha Tevar, who died in 1829. 
Thereupon, his brother Mutta Veduga Tevar took possession, and he and 
his descendants retained the same till 1864, when Kattama Natchivar, 
daughter of the Istimrar zemindar, recovered the same under the 
decree of the Privy Council, following on the judgment of their Lord¬ 
ships in Kattama Natchiyar v. The Rajah of Shivagunga (1). Kattama 
Nabohiyar died in 1877, when a contest arose as to the right of succession 
between her son, the present plaintiff, and Dora Singha Tevar, the son of 
her elder sister (deceased) Vellai Natchiyar, which resulted in favour of 
the latter, on the ground that the estate taken by Kattama Natchiyar as a 
daughter was a limited estate, and that on her death ic devolved not on 
her own heir, but on her father's heir, and that Dora Singha Tevar, 
as senior grandson, was that heir— Muttu Vaauganadha Tevar v. Dora 
Singha Tevar (2). Dora Singha Tevar succeeded, therefore, and held the 

.zemindari till 1883, when he died, 

• 

Hence this suit, in which the plaintiff (appellant) seeks to get posses¬ 
sion as grandson of the Istimrar zemindar and, therefore, more closely 
related to him than defendant, who is a great grandson. 

The question, therefore, is whether, on the death of Dora SiDgha 
Tevar, the succession is to be traced from the Istimrar zemindar as 
coabended by the plaintiff, or from D >ra Singha Tevar himself as urged 
on behalf of the defendant. The Subordinate Judge has upheld the 
defendant’s contention, and I am of opinion that he is right in so doing. 

It is urged on behalf of the plaintiff that Dora Singha Tevar’s 
possession was as manager of the estate by reason of its impartibility, 
and that the estate haviag been the joint family property of himself and 
plaintiff, the latter is entitled to the same by right of survivorship. 

As was observed in the Naraganti case (3) at page 267 of the report: 
~“ The impartibility of the subject does not necessitate the denial of 
M the right of survivorship, and there are not wanting in the admitted 
lt rules which govern the enjoyment of [20] such property and the 
succession to it, indicia of co-ownership and consequent survivorship.” 
But can the plaintiff be held to have been a co-owner of the zemindari 
wich Dora Singha Tevar? for it is only in case of co-ownership that there 
can be a right of survivorship. As pointed out by the Subordinate Judge, 
plaintiff and Dora Singha Tevar are the sons of different fathers and 
consequently members of different Hindu families, and therefore not co¬ 
parceners within the meaning of the Hindu law. The claim by right of 
survivorship has, therefore, been rightly rejected ; and as the last male 
owner from whom the right of succession is to be traced is Dora Singha 

(X) 9 M.I.A. 539. (3) 8 I. A. 99. (3) 4 M. 250. 
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Tevar, the Subordinate Judge is right in holding that the son, the defend¬ 
ant, and not the plaintiff, is the person entitled to succeed to the 

zemindari. 

This appeal foils, therefore, and is dismissed with costs. 

16 M. 20. 

APPELLATE CIVIL. 

Before Mr. Justice Mutlusami Ayyar and Mr. Justice Best. 

Sah Man Mull and another ( Plaintiffs ), Appellants v. 

KANAGASABAPATHl ( Defendant ), Respondents 
[18th February and 13th April, 1892.] 

Civil Procedure Code, Sections 244. 294, 30S, 622—Sale in execution—Purchase-money 
and judgment-debt set off against each other—Representative of decree-holder— 
Appeal—Revision. 

One who h^d attached a decree and obtained leave to bid at the sale of land 
ordered to be sold in execution, and to have the purchase-moDey and the amount 
due under the decree set off against each other, became the purchaser for a sum 
le a s than the amount due under the decree. The Court made an order under 
Civil Procedure Code. Section 308, cancelling the sale and ordering a re-sale on 
the ground the purchaser had not paid the full amount due on his purchase 
within the time limited. The purchaser preferred a revision petition under 
Civil Procedure Code, Section 622 : 

Held, (1) that the petitioner was the representative of the decree-holder within 
the meaning of Civil Procedure Code, Section 244, and might have preferred an 
appeal against the order sought to be revised ; 

( 2 ) that the petition for revision was accordingly not maintainable, 
although, under the circumstances above state!.the Court had no jurisdiction to 
make an order under Civil Procedure Code, Section 308. 

[F., 29 M. 318; D , 6 C.L.J. 437 1441) = 11 C.W.N.433.] 

[21] PETITION under Civil Procedure Code, Section 622, praying the 
High Court to revise the order of S. T. McCarthy, District Judge of 
Chingleput, dated 21st February 1890, cancelling theHsale to the peti¬ 
tioner of certain land which had been brought to sale in execution of the 
decree in original suit No. 1884 and ordering a re-sale. 

The above order was made on the ground of non-payment of the 
purchase-money in full within the period fixed for its payment. 

The petitioner had attached the decree in question and bad obtained, 
under Civil Procedure Code, Section 294, leave to bid at the execution sale, 
and to have the purchase-money and the amount due under the decree set 
off against each other. 

The petition <?ame on for hearing before PARKER, J., who made an 
order dismissing it. 

The petitioner preferred this appeal under Section 15 of the Lett 
Patent. 

The appeal came on for hearing before MUTTUSAMI AYYAR and 

Best, JJ. 

Mr. R. F. Grant , for appellants. 

Bashyam Ayyanqar and Sadgopachariar, for respondent. 

ORDER. 

“ It has been urged before us that the amount actually due under 
“ the decree on the date of sale, and which the decree holder was permitted 

* Letters Patent Appeal No. 37 of 1891. 
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Ib is contended that, as an appeal lies from the order made by the 
District Judge, the appellant’s petition under Section 622 was not main¬ 
tainable, and that, therefore, it was properly rejected. Ib must be 
conceded that the order is appealable under Section 244 of the Code of 
Civil Procedure— Vallabhan v. Pangunm (1) and Jluttia v. Appasami (2). 

Ib is urged on behalf of respondent that as he is not an assignee of 
the decree, but one who attached it under Section 273, the above rulings 
are not applicable. This, however, makes no difference in principle, as 
one who attaches a decree is the decree-holder’s representative within the 
meaning of Section 244, as was also held by the Calcutta High Court in 
Peary Mohun Choivdhry v. Eomesh Chunder Nundy (3). 

It is further contended that the objection that the District Judge’s 
order is appealable was nob urged before the learned Judge or before us 
when we made our former order. This is true ; but the objection is one 
that goes to the jurisdiction of the Court to interfere at all under Section 
622. We must, therefore, entertain the objection. 

The learned Judge’s order dismissing the petition was, therefore, 
correct; but it should have proceeded on the ground that the application 
under Section 622 could not be entertained, the order objected to being 
appealable. 

We dismiss this appeal, but, under the circumstances, without costs. 

I 


44 under Section 294 of the Code of Civil Procedure to set off, exceeded the 
4 purchase-money and that the Judge, therefore, had no jurisdiction to set 
‘ aside the Bale under Section 308 and to order a re sale. 

|f “Reading the above two sections together, we are of opinion that 
this contention is well-founded. 

Before, therefore, disposing of this appeal, we muse ask the Judge 
j€ to ascertain what was the amount due under the decree at the date of the 
sale, including interest to that date and costs of the execution proceedings. 
The finding to be submitted within three weeks from the date of the 
4| receipt of this order, and seven days after posting the finding in this 
“ Court will be allowed for filing objections.” 

The District Judge, in compliance with the above order, returned his 
finding, which was to the effect that the amount due under the decree was 
Rs. 26,596. and the purchase-money was Rs. 24,409. 

[22] This appeal having come on for final hearing, the parties being 
represented as before, the Court delivered judgment as follows :— 
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[23] APPELLATE CIVIL. 

Before Mr. Justice Muttus&mi Ayy&r and Mr. Justice Parker. 

Muttusami and others [Plaintiffs), Appellants v. Muttuku- 

marasami ( Defendant ), Respondent .* 

[20th, 21st, 22nd April and -5th May, 1892.] 

Hindu law—Inheritance—Band.hu—Maternal uncle of the half blood—Father's paternal 
aunt's son—Kindred of half blond. 

Under the Hindu law of inheritance prevailing in the Madras Presidency a 
maternal uncle of the half blood is entitled to succeed in preference to the son 
of the father’s paternal aunt. The former is an atma bandhu, the latter is a 
■pitru bandhu. 

[Affirmed 19 M. 405 = 23 1.A. 83 (P. 0=6 M.L.J. 113 = 7 Sar. P.C.J. 45 ; Dias , 24 
M.L.J. 301 (307) = 13 M.L.T. 213= 1913 M.W.N. 202 (205): R . 20 M. 342 ; 33 
M. 439 (445) = 5 Ind. Cas. 280 = 20 M.L.J. 275 = 7 M.L.T. 203 ; 35 M. 152 (161) 
= 11 Ind. Cas. 885 = 21 M.L.J. 856 (869) = 10 M.L.T. 226; D., 18 M. 193.] 

Appeal against the decree of J. W. Best, District Judge of Chingle- 
put, in original suit No. 25 of 1889. 

The plaintiffs sued to establish and enforce their right to certain 
property as the reversionary heirs of one Muttusami Mudali deceased. 
Muttusami Mudali died in 1879 without male issue, leaving him surviving 
his widow, who died in April 1888, and his daughter, who died in 1883 
without issue. The plaintiffs were the three sons of one Parvathammal, 
who was admittedly the sister of the paternal grandfather of Muttusami 
Mudali. But a question was raised as to whether or not she was his 
uterine sister. The defendant claims title from Vadapathi Nagappa 
Mudali, the maternal uncle of the half-blood of Muttusami Mudali, whose 
sons had released their interest in the estate to him by an instrument 
dated the 27th November 1888. It is admitted that Vadapathi Nagappa 
Mudali was only the half-brother of Muttusami Mudali’s mother. On 
these facts the District Judge held that the defendant had a higher title 
to the estate than the plaintiffs, and accordingly dismissed the suit. 

The plaintiff's preferred this appeal. 

Anandacharlu an d Masilamony Pillai, for appellants. 

Bhashyam Ayyangar , Ramachandra Ayyar and Desikachariar , for res¬ 
pondent. 

JUDGMENT. 

The contest in this appeal is as to the right of succession to the 
property of one Muttusami Mudali deceased. He died without issue in 1879, 
leaving him surviving a widow, [24] Swarnathammal, who died in the year 
1888. Appellants Nos. 1 and 2 are the sons and appellant No. 3 is the son’s 
son of Parvathammal, sister of Arumugatta Mudali, who was Muttusami 
Mudali’s paternal grandfather. The respondent claims under one Nagappa 
Mudali and his sons, the former being the step-brother of Muniyammal, 
Muttusami’s mother. The main question for decision in this appeal is 
whether, as held by the Judge, a maternal uncle of the half-blood is entitled 
to succeed in preference to the son of the father’s paternal aunt. It was 
alleged for the respondent that Paravathammal was only the step-sister 
of Arumugatta Mudali, but the Judge did not consider it necessary to 
determine this question, as he was of opinion that the distinction between 
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the whole blood and tbe-half blood was not material for the purposes of 
the presentrsuit. Another question, therefore, arising for determination 
in this appeal is whether a maternal uncle of the half-blood is one’s own 
cognate kindred as much as a maternal uncle of the whole blood. 

As regards the difference in blood, the appellant contends that mother’s 
step-brother is not at all one’s bandhu or cognate kindred. It is argued 
for him that the term used in the text cited in Mitakshara, Chapter II, 
Section 6, verse 1 is " matula, and that as it is derived from the word 
mother, it cannot refer to any other than her uterine brother. We observe, 
however, that in ordinary parlance the term “ matula ” includes also 
mother’s step-brother. In Amarakosa Manushiya Varga, verse 31, 
mother’s brother is said to be known bv the name of “ matula,” and in 
the Sanskrit Dictionary of Taranatha Tarka Vacbespati the term “brother” 
is said to denote one born of the same father. (See Appendix Extracts 
Nos. 1 and 2.) 

Turning to the etymology, it is true that the word “matula” (maternal 
uncle) is derived from the term “ matri ” (mother) and formed by adding 
to it the terminational particle “dulach,” but there in no authority for the 
contention that the word so formed moans only mother's uterine brother. 
In the Vartika, under Panini Sutra, adhiyaya IV, pada 2, rule No, 36, the 
following passage is found, which appears to he conclusive:—“ When the 
“ brother is bo be indicated after the words pitru and matru (father and 
“ mother) the terminations ’ vya and dulach ” are prescribed. The word 
pitrivya’ is the father’s brother and the word ‘ matula’ is the mother’s 
“brother.” (Appendix Extract No. 3). 

[25] Passing on to the sense in which the term brothers (bhratarau) 
is used by commentators, the conclusion that it is a generic term and 
includes brothers of the half as well as of the whole blood is irresistible. 
In Mitakshara, Chapter II, Section 4, verses 5 and 6. the commentator 
treats the word “ brothers ” used in the text of Yainavalkya cited in 
Mitakshara, Chapter II, Section 1, paragraph 2, verse cxxxv, as indicating 
brothers both of the whole and half-blood. The only rule of preference 
indicated by him as resting on the difference in propinquity, consequent 
on the difference of the mothers, is that the uterine brother excludes 
the half-brother in cases in which there is a competition between them. 
Even to this rulo, the author of the Mitakshara mentions an exception in 
Chapter II, Section 9, verse 7, viz., that when the half-brother is reunited 
and the utrme brother is net re-united, both take together and divide the 
estate. Again, he explains that the rule of preference is applicable only 
as between brothers, and that the nephews are not entitled to inherit 
when there are brothers even of the half-blood since their right of succes¬ 
sion arises only on failure of brothers. Moreover, the author of the 
Smrifci Gbandrika follows the Mitakshara and says in Chapter xi. Section 
4, verse 5 (Krishnasawmy Aiyar’s Translation, page 198) that the use of 
the general term “ brothers” in the text of Yajnavalkya is intended to 
denote both the uterine brother and a brother by a different mother. It 
is clear than that the leading commentaries use the term brother as 
generic, and that the difference of the mothers is only material when there 
is competition between heira of parallel grades. The fallacy in the 
contention of the appellant lies in the assumption that a brother is one 
born of the same mother instead of the same father. As regards the 
several passages relating to pollution or impurity cited from the Mitakshara 
by the appellant’s pleader (Appendix No. 4), they do nob show that the 
term matula ” does not include the mother's half-brother. On the 
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contrary they prescribe pollution alike on the death of maternal uncles 
both of the whole and the half blood, though its duration varies accord¬ 
ing as the deceased is of the whole or half-blood. There is only one 
passage on which much stress is laid for the appellants as deserving 
special notice. The author of the Mitakshara cites a text of Manu 
regarding impurity consequent on death, and it runs m these terms :— 
“ Impurity lasts for three days if a Srotriya dies ; but pakshini [26] 
pollution, that is to say, pollution for ninety Indian hours, is to be 
“ observed in the case of matula, pupil, guru and bandhava.” The Mitak¬ 
shara explains, however, that the term “matula ” here indicates also 
mother’s sister and others, whilst the term bandhava” denotes atma 
bandhus, pitru bandhus, a id matru bandhus (one’s own cognate, one s 
father’s cognate and one's mother’s cognate), and the suggestion, therefore, 
that the term “ matula” is used here in addition to the word bandhava, 
because a maternal uncle of the half-blood is not a bandhu is not entitled 
to weight. Moreover, it would be unsafe to draw from the use of the 
word matula, in addition to the word bandhava in an isolated text, the 
inference suggested for the appellants when the author of the Mitakshara 
gives a special reason for it. Again, Vydinadha Diskshatar, a recent 
commentator of authority in Southern India, observes that the word 
“ matula ” in the above text refers to a maternal uncle of the whole blood 
who is absent from the place where death occurs, and to maternal uncle 
of the half-blood (Appendix No. 5). As it is conceded that a maternal 
uncle of the full blood is a bandhu, and as it has been so held by the Privy 
Council in Gridhari Lai Boy v. The Benqal Government (l), the contention 
for the appellants is not tenable. Further, mother’s step-brother is abhinna 
gotra-sapinda whether the term “ sapinda ” is taken in the sense of 
consanguinity by virtue of the presence of particles of one body or of 
capacity to offer funeral oblations. Through the maternal grandfather the 
maternal uncle is related to his sister’s son as sapinda in the sense of 
consanguinity, and to that grandfather both the maternal uncle and his 
step sister’s sod offer funeral oblations. We think the decision of the 
Judge that maternal uncle of the half-blood is one’s own cognate, kindred 
or atma bandhu is correct. 

The next and the most important question is whether under the 
Mitakshara law, the maternal uncle excludes the father’s paternal aunt s 
son. The Judge, who determines it in the affirmative, rests his decision 
on the ground that the former is one’s own cognate kindred, whilst the 
latter is only the father’s cognate, and that as being the nearer in affinity, 
the former excludes the latter. It is not denied for the appellants that 
bandhus are of three classes—one’s own cognate kindred, one’s father s 
kindred, and [27] one’s mother’s kindred, and that each class succeeds in 
the order in which it is named by reason of affinity. It is also not disputed 
that the text cited in Mitakshara, Chapter II, Section 6, verse 1, mentions 
the maternal uncle’s son as one’s own bandhu, whilst it mentions the 
father's paternal aunt’s son only as the father’s cognate kindred, and that 
if the text, is accepted as binding so far as it illustrates the order of affinity, 
it is conclusive. But it is argued that the illustrations given in the text 
are not intended to denote the classes of bandhus in which maternal uncle’s 
son and father’s paternal aunt’s son are to be placed for the purposes of 
inheritance, that the text itself has reference to relatives for whom 
pakshini or ninety Indian hours’ pollution is intended to be prescribed 
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that hence it is first cousins, or cousin-brothers, are alone mentioned, and 
the more important bandhus are not nanud. and that though the author 
of the Mitakshara cites the texc, he dees not mem that the illustrations 
ought to be accepted as denoting that the several relatives named are to 
be treated for purposes of inheritance as belonging to the several classes 
in which they are placed. After thus endeavouring to put out of consi¬ 
deration the text cited by the Mitakshara, it is suggested that one’s own 
sister, the father's sister, the grandfather’s sister, are all daughters 
born in the family, and that, as such, their sons should be placed in the 
class of one’s own cognate kindred so as to exclude the maternal uncle, 
who is only a maternal relative. In support of this contention, our 
attention is also drawn to a recent publication on Hindu Law by one 
Siromanh The text in question is in these terms:—“ The sons of his own 
“father’s sister, the sons of his own mother’s sister, and sons of his own 
“ maternal uncle must be considered as his own kindred or aUna bandhus. 
“ The sons of his father’s paternal aunt, the sons of his father’s maternal 
“ aunt, and the sons of his father’s maternal uncle must be considered as 
“ his father’s cognate kindred or pitru bandhus. The sons of his mother s 
“ paternal aunt, the sons of his mother’s maternal aunt, and the sons of 
“ his mother’s maternal uncle must be reckoned as his matni bandhus or 
“ his mother’s cognate kindred.” 

The text is clear that the maternal uncle’s son and, therefore, the 
maternal uncle are atma bandhus, whilst the father’s paternal aunt’s son 
is only a pitru bandhu. There is no foundation for the suggestion that 
the Mitakshara did not intend to adopt the [28] text so far as it 
illustrates the nearness or remoteness of affinity. The commentator 
expresses no dissent from the text, nor does he say that the illustrations 
are not correct; on the other hand, he founds upon it a rule of preference, 
and adopts it as a test of nearness or remoteness of affinity. It is also 
remarkable that all the commentaries of the Benares school follow the 
Mitakshara and cite the same text as illustrating the order of affinity. See 
Smribi Chandrika, Kristuasaray Aiyar’s Translation chapter XI, Section 5, 
verses 14 and 15 ; Vvavahara Mayuka, chapter IV, Section 8, verses 22 
and 23; Sarasvati Vilasa, Foulkes’ Translation, 595—8; Madhaviya, 
Dr. Burnell’s Translation, Section 41, page 29. It is anything but reason¬ 
able to hold that a commentator like the author of the Mitakshara would 
indicate a rule of preference with reference to a text which, according to 
appellants’ contention, erroneously places father’s paternal aunt’s sons, 
who are atma bandhus, among pitru bandhus. It is true that certain 
relativesonly arenamed in the texts as illustrations of each class of bandhus, 
bat it does not follow that those who are named by way of illustration are 
either named incorrectly, or are not named as examples of the order in which 
affinity is to be traced. It may be that the author of the Mitakshara having 
defined bandhus as bhinna-gotra-sapindas, considered it sufficient to cite a 
text which contained illustrations as to the mode in which nearness or re¬ 
moteness of affinity is to be ascertained, and to leave it to be determined in 
each case whether any particular relative who is not named and who claims 
to be bandhu is really a bhinna-gotra-sapinda, and comes as such within the 
definition of bandhu. It was on this view that the Privy Council held in 
Gridhari Lai Boy v. The Bengal Government (1) that a maternal uncle is a 
bandhu, though not expressly named in the Mitakshara. The circumstance 
«of the text cited nob naming all the bandhus of each class, and even the 
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most important of them, is no valid ground for treating the text as of no 
authority in regard to those who are expressly named as belonging to a 
particular class of bandhus. 

Another argument urged for the appellants is that the term bandhava 
used in the text means first cousin or cousin-brother. It is not denied that it 
signifies also cognates in general as appears from several extracts 
contained in the appendix. This [29] variation in the reading is noticed 
by Baiarabhatta, a commentator of the Benares school, who comes to the 
conclusion that it produces no essential difference in the interpretation. 

It is next alleged that the text was intended only to denote the 
relatives who have paksbici or ninety Indian hours’ pollution, and that it 
lias no connection with inheritance. This objection is not tenable. It 
ignores the fact that Vijnaneswara cites the text in the chapter on inheri¬ 
tance in order to indicate a rule of preference in cases of competition 
between bandhus of different classes. If it were intended only for describ¬ 
ing those who observe pakshini pollution, there was no apparent necessity for 
classifying the bandhus, inasmuch as the duration of pollution consists of 
one night and two days, or two nights and oneday. Again, as totbe Smriti of 
Yajoavalkya, in the chapter on pollution or impurity, Vijnaneswara states 
that by the word matula in the text are indicated one’s own cognate 
kindred, the mother’s cognate kindred, and the father’s cognate kindred, 
all connected with a common ancestor. They have been defined in the 
portion which begins with Yajnavalkya’s text on inheritance, The wife, 
daughter,” (tc., (Mitakshara, chapter II, Section 1, paragraph 2, verse 
cxxxv.). The question is not whether the relatives named, by way of 
illustration, are all first cousins or cousin-brothers having pakshini or 
ninety hours’ pollution, but it is whether the text has application to in¬ 
heritance. That it is applicable is clear from the above passage, wherein 
Viguaneswara explains the word matula as being a generic term which 
includes the three classes of bandhus and refers to his comments thereon 
in the chapter on inheritance. 

As to Siromani’s doctrine, it is discussed by him in chapter IX, Section 
9 of his book. He admits that the Mitakshara cites the text of Vridha 
Satatapa not to enumerate all the cognate heirs, but as an authority for 
determining the order of succession among such heirs. He then observes 
that the text cannot be taken to classify and give examples of bandhus of 
each class, and states that in that case it would be difficult to say under 
which class the sister’s son, the brother’s daughter’s son or the uncle s 
daughter’s son should be placed. He then proceeds to suggest his own 
order of succession, according to which he places all related through 
daughters born in the family among atma bandhus. Though sons born 
in the family are all gotrajas, yet the Mitakshara regulates the succes¬ 
sion when there is competition between [30] them with reference to 
the nearness or remotness of propinquity, as, for instance, between a 
brother and a paternal uncle’s son. It is not clear why this analogy should 
be ignored in the case of daughters born in the family, and why the father’s 
sister and the grandfather’s sister should be treated as related to the 
propositus in the same degree of affinity. Nor is it reasonable to regard 
one’s own sister’s son and one’s grandfather’s sister s son as related in 
the same degree. As for the difficulty pointed out by Siromani, it is not 
clear why sister’s son, brother’s daughter’s son, and son’s daughter’s son 
should not be treated as atma bandhus in the same way in which the 
maternal uncle is treated as an atma bandhu. 
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We may refer here to a passage in the Viramifcrodaya (Chapter III, 
part I, Section 2, page 158) :— “ Since in the chapter on partition of 
“ heritage, the conferring of spiritual benefit is by the term, ‘therefore,’ set 
“ out as the reason : hence it is indicated that he alone is entitled to get 
“ the estate on whom the estate being devolved conduces to the greatest 
“ amount of spiritual benefit of the deceased owner, and that proximity 
“ in this way is to be accepted as a general rule and reasonable.” This 
passage indicates that as between bandhus of the same class, a rule of 
preference may be found ia the quantity of spiritual benefit which they 
confer. 

The conclusions we come to are (i) that those who are bbinnagotra- 
sapindas or related through females born in or belonging to the family of 
the propositus are bandhus ; (ii) that as stated in the text of Vridha 
Satatapa or Baudhayana they are of three classes, viz., atrna bandhus, 
pitru bandhus, and matru bandhus, and succeed in the order in which they 
are named ; (iii) that the examples given therein are intended to show the 
mode in which nearness of affinity is to be ascertained ; and (iv) that as 
between bandhus of the same class, the spiritual benefit they confer upon 
the propositus is as stated in Viramitrodaya, a ground of preference. 
However this may be, Siromani’s theory is in direct conflict with the 
Mitakshara so far as it places the father’s paternal aunt’s son among atrna 
bandhus, and transfers the latter from among pitru bandhus in which the 
text of Vridha Satatapa or Baudhayana places him. In the case before 
us, there was do allegation nor evidence of any local or special custom in 
support of the order of succession suggested by Siromani in amendment or 
the Mitakshara and the commentaries that follow it; and in the absence 
[31] of such custom, we are not prepared to overrule an express text 
mentioned in them, and to hold that one who is expressly named therein 
as a pitru bandhu is an atrna bhandu. Another contention is that the 
maternal uncle and his sons must be considered, though alive, as civilly 
dead, inasmuch as they alienated their interest. This is manifestly 
untenable. The decision of the Judge is right, aod we dismiss this appeal 
with costs. 

16 M. 31 = 2 M.L.J. 139. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins. Kt., Chief Justice, and 

Mr. Justice Parker. 


Strinivasa Ayyangar and others ( Plaintiffs ), Appellants v . 

STRINIVASA SWAMI (Defendant), Respondent .* 

[9th and 14th March and Gth April, 1892.] 

Civil Procedure Code. Section 639 —Suit to eject one claiming to be thejheer of a mutt — 
Specific Relief Act—Act I of 1877, Section 42 —Consequential relief. 

Three disciples of a mutt brought a suit, with the consent of the Advocate- 
General, under Section 539 of the Code of Civil Procedure, alleging that the 
defendant was in possession of the mutt under a false claim of title as the succes- 
or to the late jheer, and praying that it be declared that he was not the duly 
appointed successor to the late jheer. and that an appointment to the vacant office 
of jheer be made by the Court, but no consequential relief was asked for: 

Held, that Civil Procedure Code, Section 539 was inapplicable to the suit, and 
that the suit was not maintainable for the reason that relief consequential on 
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the declaration sought under Section 42 of the Specific Relief Act was not asked 
for. 

[F., 21 M. 406 ; R., 21 A. 187; 24 B. 170 = 1 Bom. L.R. 649; 37 B- 95 (96) = 14 Bom. 
L.R. 941 = 17 Ind. Cas. 665 (666-; 33 C. 789 (805) = 10 C.W.N. 581 ; 22 M. 117 = 
8 M.L J. 190; 2 C.L.J. 431 (439; ; 3 Ind. Cas. 255= 19 M.LJ. 772 <777) = 6 M. 
L.T. 193 ; 3 O.C. 299 ; D., 26 M. 450.] 

Appeal against the decree of J. W. Best, District Judge of Chingle- 
pwr, in original suit No. 23 of 188S. 

The plaintiffs wer9 three disciples of the Ahobalam mutt, and alleged in 
the plaint that on the death of the last head of the mutt in August 1888, 
the defendant, falsely alleging that he had been appointed the successor 
in office of the late jheer, trespassed upon the mutt. Tne prayer of the 
plaint was that it he declared that t.be defendant was not the duly 
appointed successor of the deceased .jheer, and that the Court should appoint 
a duly qualified disciple of the mutt in his place. Ttie suit was filed, 
with the con-[32]sent of the Advocate-General, under the provisions of 
Section 539 of the Civil Procedure Code. The plaint, in which no relief 
was asked consequential on those above referred to, bore a Court fee stamp 
of Rs. 20 only, and a question was raised as to whether this stamp was 
sufficient. This question was decided in the affirmative by the District 
Judge, who, however, dismissed the suit on the ground that Section 539 of 
the Code of Civil Procedure was inapplicable. He referred in support 
of this ruling to Arunachelbx Ghetti v. :l luttu, Chett (1). 

The plaintiffs preferred this appeal. 

Pattabhirania Ayyar, for appellants. 

Ramachanclra Ran Saheb and Sadac/opachariar, for respondent. 

JUDGMENT. 

The plaint in this suit was filed, with the consent of the Advocate- 
General, under Section 539 of the Code of Civil Procedure, and asks for two 
reliefs—(1) for a declaration that defendant is not the duly appointed 
successor to the late head of the mutt, who died on 10th August 18S8, 
and (2) that the Court will fill up the vacancy by appointing a duly 
qualified disciple of the late jheer as his successor. 

It is admitted that the defendant is in possession of the mutt and its 
properties. The learned Judge in the Court below bas dismissed the suit 
on the ground that Section 539 of the Code of Civil Procedure does not 
apply to suits brought against a trespasser. Against this view it is argued 
that plaintiffs have a right to sue whether the sanction of the Advocate- 
General is given or not, and that it is necessary the Court should make 
an appointment of a successor to the late jheer, in order that there may 
be some person qualified to give religious instruction to the disciples of 
the mutt, and clothed with the rightful authority to sue to eject the 
trespasser and to recover the mutt and its properties. 

It appears to us that'this suit is not of the character to which Section 
539 of the Code of Civil Procedure was intended to apply. That section 
merely euables two or more of the general public having an interest in a 
trust, and having obtained the consent of the proper officer to sue the 
trustees to enforce the better administration of the trust. It thus confers 
a right of suit against trustees which did not nreviously exist, and is not 
applicable to a suit brought by the disciples of a mutt with the real object 
[33] of ejecting a trespasser, which right of suit must have existed quite 


(1) Second Appeal No. 194 of 1890 unreported. 
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independently of the enactment of Section 539. In addition to the 
unreported case of Arunachclla Chctti v. Muttu Chetti (l) relied on by the 
learned Judge, wo may refer to Vishvanath Govind Deshmane v. Rambhat (2) 
and Giyana Sambandha Pandara Sannadhi v. Kandasami Tambiran (3) 
at page 506, from which it is clear that Section 539 does not apply to suits 
brought against trespassers. 

It is then urged that the two plaintiffs have substantial individual 
interest of their own, and have a right to sue for the reliefs asked for, even 
though the consent of the Advocate-General be regarded as an unnecessary 
formality. It appears to us that it is not necessary to determine in this 
suit whether the provisions of Section 30 of the Civil Procedure Code apply. 
Assuming that the two plaintiffs can sue alone without joining other 
disciples under the provisions of Section 30, the present suit must fail 
under Section 12 of the Specific Relief Act, inasmuch as the plaintiffs do 
not seek the consequential relief to which on their plaint they would be 
entitled. On tbe facts stated by them they are entitled to ask that some 
duly qualified person be appointed as the bead of tbe mutt and approved 
by the Court, and that the mutt an i its orouerties be handed over to the 
person so appointed, tbe defendant being ejected therefrom. A s'milar 
course was approved by tbe High Court in Kadambi Strinivasa Charlie v. 
Subudhi (4), and is evidently necessary to avoid multiplicity of suits. 

We think the fee fixed in the District Court was too low and will 
allow Rs. 50. 

Upon these grounds we confirm the decree of the Court below and 
dismiss this appeal with costs. 
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[34] APPELLATE CIVIL. 

Before Mr, Justice Wilkinson and°-Mr. r Justice Handley. 

SOBHANADRI Appa Rau {Plaintiff's Representative), Appellant v. 

GOPALKRISTNAMMA AND OTHERS ( Defendants ), Respondents * 

[18th November and 15th December, 1891, and 14th September, 1892.] 

•Regulation XXV of 1802 (Madras), Sections 4. 12 — Zemindar's sanad, assets mentioned 
in-Quit-rent on an agraharam village—Inam title-deed, rate mentioned in—Joint 
liability of agraharamdars. 

The plaintiff w*s a ziinindar holding his estate under a sanad dated 1802. 
This sanad followed almost verbatim the language of Regulation XXV of 1802, 
Section 4, and where it referred to “ lands paving a small quit-reot,” added 
“which quit-rent unchangeable by you is included in the assets of your zemin- 
. dan.” The suit was brought to recover arrears of jod* or quit-rent accrued due 
on an agraharam village in the zemindari. Tbe defendants, who were the 
agraharamdars, had divided the village and held it in separate shares. They 
pleaded that they were not liable to pay jodi in excess of the rate fixed by the 
Inam Commissioner and specified in the inam title-deed granted by him for the 
village in 1S69: 

Heldt (1) that the decision of the Inam Commissioner did not affect the 
zemindar’s claim, and that the question to be determined wap what was the jodi 
payable in respect of the village at the time of the permanent settlement on 
which the peishcuBh of tbe zemindari was fixed ; 


• Appeal No. 81 of 1888. 

(1) Second Appeal No. 194 of 1680 nnreported. (2) 15 B. 148. 

IS) 10 M. 875. (4) Appeal No. 10 of 1887 unreported. 
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(2) that the defendants were jointly and severally liable for the amount 
that should be found due to the zemindar. 

On its appearing that Rs. 6 per putti was the recognized rate from 1832 to 
1879, and that, there was no evidence to show the agraharamdars had ever paid 
any other rate, or had paid Rs- 6 under coercion, the Court presumed that Chat 
was the rate at the time of the permanent settlement. 

[Appr., 36 M. 40 (42).] 

Appeal against the decree of Venkata Ranga Ayyar, Subordinate 
Judge of Ellore, in original suit No. 25 of 1886. 

Suit by a zemindar to recover arrears of jodi accrued due on an 
ag'raharam village in the zemindari. 

The sanad dated 8th December 1802 under which the zemindari 
was held after stating the amount of the assessment on the estate thereby 
permanently settled proceeded in paragraph 4 as follows:— 

This permanent assessment of the land taxon your zemindari is 
exclusive of the revenue derived from the manufacture [ 35 ] and 
“ sale of salt, and saltpetre, exclusive of the sayer or duties of every 
description, whether by sea or land, the entire administration of which- 
“ the Government reserves to itself; exclusive of the abkari or tax on the 
‘ sale of soirituous liquors, and intoxicating drugs ; exclusive of the excise 
which is or may be levied on commodities or articles of consumption ; 

* exclusive of ail taxes, personal and professional, as well as of those from 

* markets, fairs and bazaars ; exclusive of lakheraj lands (lands exempt 
‘ t from the payment of public revenue) aod all other alienated lands 
J paying a small quit-rent (which quit-rent, unchangeable by you, is 

included in the assets of your zemindari) ; and exclusive of all lands 
“ and russums heretofore appropriated to the support of public establish¬ 
ments. The Government reserves to itself the entire exercise of its 
discretion in continuing or abolishing, temoorarily or permanently, the 
articles of revenue included, according to the custom and practice of the 
“ country under the several heads above stated. ” 

In 1869 the Inam Commissioner granted a title-deed of the village to 
eight persons, the predecessors in title of the defendants in which it was 
stated that the inam is subject to a jodi or quit-rent of Rs. 135 payable 
to the zemindar.” The zemindar’s present claim was in excess of this 
rate, and it was contended that to that extent it was illegal. 

The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment of the High Court. 

Bhashyam Ayyanqar , for appellaut. 

Subramanya Ayyar , and Anandacharlu, for respondents. 

JUDGMENT. 

In this suit plaintiff, a zemindar, seeks to recover from defendants, 
the holders of an agraharam village within the limits of his zemindari,. 
arrears of jodi or quit-rent. 

The main question in issue is whether the plaintiff is legally entitled 
to recover from defendants kattubadi at the rate claimed by him. Plaintiff 
claims jodi at the rate of Rs. 6 per putti on the grain yielded by the 
village. Defendants maintain that the jodi was fixed hv the Inam 
Commissioner in 1866 atRs. 135 per annum, which sum was entered in 
the inam title-deed (Exhibit I), and that only jodi at this rate can be 
demanded from them. The Subordinate Judge held that the amount of 
jodi specified in the [36] inam title-deed is binding on the zemindar and 
has decreed for him at that rate only. Plaintiff appeals. 
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It is argued for appellant that the Inam Commissioner had no power 
to determine the amount of jodi payable to the zemindar ; that all that 
was deputed to him by Government was the power to determine the 
matters reserved for its determination by Section 4 of Regulation XX of 
1802, viz. t in the case of lands like this agraharam paying only favourable 
quid-rent, whether the favourable quit-rent should be continued or whether 
the full revenue or any less than the full revenue should be assessed on 
the lands; that the jodi which was payable at the time of the permanent 
settlement was included in the assets on which the paishcusk of the 
zemindari was fixed, and therefore Government and the Inam Commis¬ 
sioner had no concern with that but only with the quit-rent, or, in other 
words, the exemption with the agraharamdars onjoyed from full assessment; 
and therefore tnat any order passed by the loam Commissioner fixing the 
rate of jodi was ultra vires and could not bind the then zemindar or his 
successors. In our opinion this is the correct view of the respective 
rights of Government, the zemindar and the agraharamdars. 

The sanad of this zemindari (Exhibit V) follows almost verbatim 
the language of Section 4 of Regulation XXV of 1802, and in speaking 
of “ lands paying a small quit-rent, ” adds in a' parenthesis the words 
which quit-rent unchangeable by you is included in the assets of your 
zemindari.” The quit-rent or jodi then being included in the assets of 
the zemindari, Government had no interest in it, and the Inam Commis¬ 
sioner had no power to alter or deal with it in any way. All he had 
to deal with was the difference between the quit-rent and the full assess¬ 
ment which was the benefit the inamdars enjoyed as against the 
Government. This benefit be could either, according to the rules laid 
down for his guidance, abolish altogether and fully assess the lands, or 
commute the surplus revenue over and above the quit-rent into a fixed 
annual payment to Government. According to the Inam Rules inams 
of the nature of tbis agraharam were to be enfranchised on payment 
of a fixed annual sum to Government bearing a certain proportion to 
the difference between the quit-rent payable to the zemindar and the 
full revenue. To calculate the sum thus payable to Government on 
[37] enfranchisement, it was necessary for the Inam Commissioner to 
ascertain the amount of the quit-rent payable to the zemindar, but if he 
took an erroneous amount of quit-rent as the basis of his calculation, the 
zemindar could not be made to suffer thereby. 

It is said that the then zemindar agreed to the rate of jodi fixed by 
the Inam Commissioner. There is nothing to show this except the 
Statement in the extract from the Inam Register (Exhibit II) that the 
quit-rent of Rs. 135 was fixed by the zemindar, and two documents (Exhi¬ 
bits III and Vj which go to show that, on a reference by the Collector in 
1865, the Inam Commissioner informed him that the jodi on iaams of 
this nature in this zemindari had been fixed by the then Inam Commis¬ 
sioner Mr. Taylor with the assent of the zemindar. These same documents 
also show, however, that if the zemindar did assent when the jodi was 
fixed, he immediately retracted his consent and proceeded to levy jodi on 
the produce of the inam lands as before. According to the findings of the 
Subordinate Judge the jodi fixed by the Inam Commissioner was never 
collected in this village at least, and the agraharamdars had in some cases 
paid the jodi claimed by the zemindar at the rate of Rs. 6 per putti of 
produce. Even if the then zemindar assented to the jodi fixed by the 
Inam Commissioner, we think such assent would not bind his successors 
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1892 or give legal effect to the decision of the Commissioner on a matter over 
Sep. h. which he had no jurisdiction. 

- It is argued for respondents that upon the true construction of 

Appel- Section 4 of Regulation XXV of 1802, lands paying only favourable auit- 
LATE rent being excluded from the permanent settlement, the amount of jodi or 
Civil, quit-rent was reserved for determination by Government as well as the 

-other matters relating to the favourable assessment of inams. And it is 

16 M 34. sa id that Section 12 of the regulation supports this view. In our opinion 
that section does not help respondent’s contention but the contrary, for it 
shows that agraharams and other inams of that sort paying a favourable 
quit-rent are included in the term lakheraj, and that what Government is 
concerned with in such inams is the extra assessment over and above the 
favourable quit-rent already payable, for it only prohibits the zemindar 
from fixing a new assessment on lakheraj lands without the consent of 
Government. 

The true construction of Section 4 is, as we have said above, in our 
opinion that the matters reserved for determination by [38] Government 
relate to the terms on which’the favourable assessment was to be continued 
to the inamdars, not to the jodi already payable to the land-owner and in¬ 
cluded in the assets of bis zemindari. It would be clearly inconsistent 
with the principles of the permanent settlement that one of the sources 
of revenue to the zemindar on which his peishcush was fixed should be 
liable to be varied at the will of Government of their deputy, the Inam 
Commissioner. 

It is also urged for respondents that the fact that the jodi was includ¬ 
ed by the sanad in the assets of the zemindari would not oust the power 
of Government to deal with the jodi expressly reserved to it by the Regu¬ 
lation, and the case of the Karvetnagar Zemiudar reported as Vedanta v. 
Kanniyappu (1) was relied on, as deciding that the matters reserved by 
Section 4 of Regulatiou XXV of 1802 for the decision of Government 
could not be included in the permanent settlement. We have already 
answered this argument in holding that the quit-rent on inams payable to 
the zemindar is not one of the matters reserved for determination by 
Government by Section 4 of the regulation. In the case quoted the ques¬ 
tion was as to moturpha, or taxes on arts and trades, which is clearly one 
of the sources of revenue excluded from the permanent settlement by 
Section 4 of the regulation. 

In our opinion the question to be determined in this suit is what was 
the jodi at the time of the permanent settlement on which the peishcush 
of the zemindari was fixed. This question has not been decided by the 
Lower Court and we must send down an issue upon it. 

For third defendant a memorandum of objections is filed. The only 
point raised in that which was argued before us, besides the points 
common to him and the respondents, is that the holders of theagraharam 
having divided it, and holding it in separate shares, are each only liable 
for a part of the jodi proportionate to his share. We think the Subordi¬ 
nate Judge was right in holding that the defendants are jointly and 
severally liable to plaintiff’s claim. Any division amongst themselves 
to which the zemindar was no party could not affect his right to 
look to all the lands of the village for his jodi. We shall ask the 
Subordinate Judge to find upon the following issues :— 

(1) 9 M. 14. . 
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[39] (1) What was the jodi payable to the zemindar in respect of 
the village in question at the time of the permanent settlement 
on which the peisheush of the z^mindari was fixed ? 

(2) What is the amount due to plaintiff for arrears of jodi V 

Fresh evidence may be taken. 

Finding is to be returned within two months from the date of the 
receipt of this order, and seven days, after posting of the finding in this 
Court, will be allowed for filing objections. 

[In compliance with the above order the District Judge of Kistoa sub¬ 
mitted a finding to the effect that the jodi at the permanant settlement 
of 1802 was Rs. 6 per putti.] 

Tnis appeal having come on for final hearing, the Court delivered the 
following judgment:— 
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JUDGMENT (FINAL.) 

The District Judge has found that the jodi at the time of the 
permanent settlement was Rs. 0 per putti. The defendants have put in 
a memorandum of objections and it is argued that the finding of the 
District Judge is unsupported by the evidence on record. 

Exhibits E, F and G show that from the year 18G4 to 1879 the 
agraharamdars recognised their obligation to pay kattupadi sist at Rs. G 
per putti. In Exhibit II, the extract from the Inam Register, the jodi 
is entered at Rs. 6 per putti. This statement which bears date 1859 
was prepared from materials supplied by the inamdars themselves. They 
represented to the Inam Denutv Collector that thev were only paving a 
quit rent- of Rs. 135 which had been fixed at the discretion of the zemindar, 
and the Deputy Collector, finding that the average collections of the 
zemindar amounted to Rs. 154 per annum, assumed that Rs. 135 was 
a fair amount and used that to determine the amount of quit-ivnt 
payable to Government. But Exhibit III shows that the zemindar at 
once repudiated the alleged settlement aud claimed that jodi was payable 
to him at the rate of Rs. 6 for every pufti raised. Exhibits A, B. C, D 
and N, which are accounts prepared by the zemindari kurnams in the 
ordinary course of business, show that in the years 1832, 1834, 1837, 
1839 and 1853 quit-rent was collected at Rs. G per putti. None of the 
records carry us nearer to the permanent settlement than Exhibit A of 
1832. But we think it may fairly be presumed that the rate at the 
settlement was Rs. 6 per putti when we find [40] that from 1832-79that 
was the recognised rate. There is no evidence to show that the agraharam¬ 
dars ever paid any other rate, or that they paid Rs. 6 per putti 
under coercion. With reference to the argument that the Circuit Com¬ 
mittee fixed the average beriz of the agraharam at Rs. 33-12-9, and that 
that sum therefore is to be takeu as the amount on which tbe peisheush 
was fixed, we remark that we have nothing before us to show how the 
Circuit Committee arrived at these figures. They are taken from an 
account prepared in the year 1828 by the Collector, aod tbe account shows 
that in that year the annual beriz had risen to Rs. 228-5 0. It is 
suggested that as the duty of the Committee was to fix the amount of 
meney payable as peisheush, it was necessary for them to ascertain 
tbe average collections, and that in some rough way they fixed upon 
Rs. 33-12-0 as that sum. But that has nothing to do with the present 
question. If the zemindar at the time of the permanent settlement was 
entitled to quit-rent at Rs. 6 per putti, he is still so entitled, and we think 
that the Judge was justified in finding that he was so entitled. The 
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decree of the Subordinate Judge will be modified by giving plaintiff a 
decree for Rs. 5,060-8-10 with proportionate costs in this and the Lower 
Court. 

The objection taken to the amount found due is not pressed. 

The memorandum of objections is dismissed with costs. 


16 M. 40 = 2 M.L.J. 249. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice, and 

Mr. Justice Wilkinson. 


SURYANARAYANA ( Plaintiff ), Appellant v. Appa Rau ( Defendant ), 
Respondent .* [25th February and loth March, 1892.] 

Rent Recovery Act ( Madras)—Act VIII of 1865. s. 13— Inantdar — Tenant—Right of 
distraint. 

A zomindar. holding his estate under a sanad. which included, among the 
assets of the zemindari, the jodi payable by an inamdar, proceeded under the 
Rent Recovery Act to recover arrears of jodi by distraint. 

[41] In a suit bv the inamdar to raleisa th9 distraint, it appeared that the 
plaintiff had sublet the land, and that toe rate, at which the jedi was olaimed, 
exceeded that entered in the Inam Commissioner’s patta : 

Heli, (l) that the inamdar w»s a tenant of the zemindar within the meaning 
of the Rent Recovery Act; 

(2) that the faot that the inamdar had sublet the land did not confer on 
him a higher status than that of a tenant; 

(3) that the zjmindar accordingly had a right to proceed undsr the 
Rent Recovery Act, and that his claim was not limised toth9amouat of jodi 
entered in the Inam Commissioner’s patta. 

[R., 21 M. 116 (F.B.).] 

Second appeal against the decree of G. T. Mackenzie, District Judge 
of Kistna, in appeal suit No. 388 of 1839, confirming the decision of L. M. 
Wyoch, Acting Head Assistant Collector, in summary suit No. 34 of 1885. 

The plaintiff was an inamdar in a zemindari of the defendant and, as 
such, was liable to the payment of jodi. The sanad of the defendant 
comprised the jodi in question among the assets of the zemindari. The 
jodi having fallen into arrears, the defendant proceeded under the Rent 
Recovery Act, 1865, to distrain the property of the plaintiff for the amount. 
The suit was brought to release the property from distraint and for 
damages. The contention of the plaintiff was that he was not a cultivating 
tenant liable, after tender of a proper patta, to the provisions of the Rent 
Recovery Act as to distraint, but that he was a farmer of the revenue 
liable to those provisions only if he had taken a written agreement from 
the zemindar. The Head Assistant Collector dismissed the suit. The 
District Judge, on appeal, held that the plaintiff was a cultivating tenant, 
and that the zemindar was not bound by the commutation of the rate of 
jodi entered in the inam title-deed, and, on these findings, he affirmed the 
decision appealed against. As to the second part of the plaintiff’s conten¬ 
tion, as stated above, he said, that, if the plaintiff was not a cultivating 
tenant it might be argued that the inam title-deed was such a document as 
would render the plaintiff liable nevertheless to the provisions in question. 

* Second Appeal No. 792 of 1891, 
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The plaintiff preferred this second appeal. 

No,rayana Rau, for appellant. 

Bhashyam Ayyangar , for respondent. 

JUDGMENT. 

The first question argued in thi9 second appeal is whether the 
plaintiff is a tenant within the meaning of Act VIII of 1865. It is con¬ 
tended that, as the plaintiff is an iuamdar and [42] not a cultivator of the 
land, he cannot be regarded as a tenant of the zemindar. The argument 2 
is founded upon a misconception of the decision of the Privy Council in 
Ramasami v. Bhaskarasami (1). The sole question before the Privy 
Council is whether a certain document required registration. On behalf 
of the appellant (defendant in the case), it was argued that the document 
was a patta and that therefore it was exempts 1 from registration. All 
that the Privy Couucil decided, with reference to the construction of 
Sections 3, 8 and 9 of Act VIII of 1865,was that the provisions were made 
upon the assumption that there is an existing relation which would 
warrant the application for a written patta. The case of Rama v. 
Venkatachalam{2) is distinguishable as, in that ca9e,what the renter claim¬ 
ed to collect was thekattubadi and road-cess payable to Government, a 
deduction being allowed as a remuneration for his trouble. In the present 
case the jodi, which the zemindar seeks to collect, was included by the 
sanad in the assets of the zemindari and is payable direct to the zemindar. 
The definition of a tenant in Act VIII of 1865 is “ a person who is bound 
to pay rent to a landholder.” It is not denied that the zemindar is a 
landholder and it is conceded that plaintiff is bound to pay to the zemin¬ 
dar jodi or quit-rent upon his inam. We think, therefore, that the Lower 
Courts were right in holding that the plaintiff was a tenant, and that the 
zemindar was entitled to proceed against him under Act VIII of 1865. 
The relation of landlord and tenant undoubtedly has long existed between 
the zemindar and the plaintiff and hi3 predecessors in title. With 
reference to the contention that the zemindar can only claim the amount 
of jodi entered in the patta granted by the Inam Commissioner, it is 
•conceded that, since the decision of this Court in Sobhanadri Appa Rau v. 
Gopalakristnamma (3), the finding of the Lower Appellate Court cannot be 

questioned. 

It is contended by the respondent that the opinion of the District 
Judge, that the inam title-deed is such a document as is contemplated by 
Section 13, Act VIII of 1865, cannot be upheld, and we have no doubt that 
the Judge was in error. The plaintiff does not claim to be an intermediate 
landlord. He admits that he is an inamdar, an holder of land with a 
right of occupancy and [43] merely contends that he sublets the land to 
others. This will not confer on him any higher status than that of a 
tenant. 

It does not appear that the other points raised, in the memorandum 
of appeal presented to the Lower Appellate Court, were argued or pressed 
upon the attention of the Judge, and no issue was recorded on those points 
in the Court of First Instancy We cannot, therefore, allow any weight 
to them here. 
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The appeal fails and is dismissed with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 
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Sharifa Bibi ( Plaintiff ), Appellant v. Gulam Mahomed 
Dastagir Khan and others ( Defendants ), Respondents .* 

[23rd, 24th and 30th August, 1892.] 

Muhammddan Laic — Death-bed, gifts—Consent of heirs — Mushaa—Delivery of pos¬ 
session. 


A Muhammadan on 27th February executed two deeds of gift, by one of whiob 
(attested by all his sons) he conveyed his one-fourth share in a certain mitta to 
his daughters ; and by therother tattested by all his daughters), he conveyed the 
rest of his landed property to his sons. Tbe donor died on 6th March, and it 
was found on tbe evidence that the above dispositions of bis property were death 
bed gifts. It appeared that tbe donor had separate possession of the lands 
disposed of by him, though part of it was held under joint pattas, in which others 
were interested ; and also that on the date of the gift, the transfer of ownership 
of the mitta property was proclaimed by beat of tom-tom, and that the tenants 
were called upon to attorn to tbe donees, who subsequently collected rent. The 
widow took no exception to tbe gifts, but after two years one of the daughters 
brought this suit to have them set aside as invalid and to recover her share as 
an heiress of her father : 

Held , (1), on the evidence, that the attestation of tbe heirs was regarded 
by all the parties concerned as evidence of consent, and that they did consent 
to the death-bed gifts at the time they were made ; 

(2) that this consent not having been revoked on the donor’s death, and 
there having been sufficient delivery of possession the gifts were complete ; 

(3) that the gifts were not impeachable on the ground of mushaa. 

Evidence of undue influence considered. 

[Rel on., 16 Ind. C s. 616 (617) = 23 M.L.J. 734 (736) = 12 M.L.T. 305; R., 29 B. 468 
= 7 Bom. L.R. 443 ; 141 P.L.R 1901.] 


[44] Appeal against the decree of L. A. Campbell, District Judge 
of Salem, in original suit No. 7 of 1888. 

The facts of this case appear sufficiently for the purposes of this report 
from the following judgments of the High Court. 

Mr. Wedderburn, for appellant. 

Bhashyam Ayyangar and Seshachariar, for respondents. 


JUDGMENT. 

Muttusami Ayyar, J.—This appeal relates to the immoveable 
property left by appellant’s father, named Sheriff Mahomed Khan Sahib 
alias Syed Miyan Sahib, a Mittadar at Dharmapuri in the district of Salem. 
He died on the 6th March 1886, leaving him surviving a widow, three sons 
and three daughters including the appellant. Under the Muhammadan 
Law which governs the parties, her distributive share is tV part, but 
on the 27th February 1886, her father prepared two schedules of his 
immoveable properties valued at Rs. 20,000 and 7,000 respectively, 
and gave the one to his three sons and the other to his three daughters 
by documents I and II. Document I, winch was executed in favour 
of the sons, is attested by all the daughters, and document II, executed in 
favour of the daughters, is attested by all the sons. They purport to have 
been executed in order to prevent disputes among the sons and daughters 
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after the death of the mittadar, who was at the time of their execution bet¬ 
ween 60 and 70 years of age. The widow to whom no share is given does 
nob appear to have taken exception to the gifts, and the appellant’s 
two sisters sold what was given them under document II to their brothers 
for Rs. 4,000 each on the 29th April 1887 and the 29th June 1887 
respectively. For several years previous to his death the late mittadar 
had been suffering from chronic asthma, and about the end of February, 
pneumonia supervened and proved fatal in the course of a week. The 
appellant’s case is that the distribution made by her father is illegal and 3 
does nob bind her. She impugns documents I and II on four grounds, 
viz., (i) that consent given thereto was procured by undue influence and 
misrepresentation, (ii) that her consent during her father’s life-time has no 
legal effect, (iii) that the gifts made by him were made during his last 
illness, and they could take effect only as death-bed gifts, and (iv) that as 
Buch, they are repugnant to the rules of Muhammadan Law. As regards 
undue influence and fraud the Judge found that they were not proved. 
He found, however, that the gifts were made during the late mittadar’s 
death-illness. [45] He was also of opinion that although under the 
Muhammadan Law consent given by an heir to a death-bed gift was liable 
to be annulled after the donor’s death, vet appellant did not revoke her 
consent within a reasonable time. He considered further that objections 
taken on appellant’s behalf on the ground of niushaa or confusion of the 
subject of gift and for alleged want of seizin were not tenable and in the 
result he disallowed appellant’s claim so far as it related to immoveable 
property ; hence this appeal. 

As observed by the Judge, there is no proof of undue influence or 
misrepresentation. It is conceded by appellant’s counsel that there is no 
direct evidence, but it is argued by him that undue influence may be pre¬ 
sumed from the following circumstances, viz., (i) that the documents in 
question were executed on a sudden and in great haste, (ii) that the sons 
were then living with their father, (iii) that their evidence as to the state of 
his health on the 27th February is UDtrue, (iv) that theprice paid to appel¬ 
lant’s sisters for their shares is Rs. 4,000 each, whilst the value of the allot¬ 
ment made for the three daughters together is, according to Exhibit II, only 
Rs. 7,000. (v) that appellant’s eldest brother was the de facto manager of 
the family under the general power of attorney Exhibit A, and (vi) that 
appellant is a gosha lady. Our attention is drawn by respondents’ 
pleader to the special regard which, the late mittadar, had for appellant as 
the mother of several children, to her having lived with her husband as 
part of the deceased’s family for several years, to the presence of her hus¬ 
band in the family when she attested the documents, and to her father’s 
desire to prevent dissensions in the family after his death. After giving 
my best attention to all the circumstances, I see no sufficient reason to 
say that either the father or the daughter acted otherwise than bona fide , 
the former in executing the documents and the latter in attesting docu¬ 
ment I. The arrangement evidenced by the documents was in the nature 
of a family arrangement made by the father with the consent of his sons 
and daughters in view to preserve peace in the family. It is in substance 
a distribution made in anticipation of death so as to avoid each of the six 
children having a small share in each village comprised in the father’s 
mitta and to group the villages into two mittas, one for the benefit of the 
pons and the other for the benefit of the daughters. It may well be that the 
inequality between the estimated value of the daughters’ allotment and of 
[46J their legal share was waived at the time. There is no evidence as 
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The next contention pressed upon us is that of respondents' pleader, 
viz., that the documents in question were executed by the late mittadar 
when there was no apprehension of death, and that the Judge is in error in 
treating the gifts as death-bed gifts. The respondents’ case on this point 
is that their father was in good health on the 27th February, that he fell 
into a stream and took a chill on the 28th, and that pneumonia set in 
since and ultimately prove! fatal. The evidence of their witnesses 1 to 6 
and of the Sub-Registrar is relied upon in support of the contention, but 
there are several circumstances which reduce the weight due to the [47] 
evidence. Documents LI and M and N indicate that there was anxiety and 
alarm regarding the late mittadar’s health about the 16ch February. Nor 
is it possible unless there was serious illness to account for the documents 
being executed and registered on the same day and for intimation of their 
execution being sent at once to the mitta karnams and raiyats. Though 
drafts are alleged to have been prepared some time before, yet none are 
produced in evidence. It was also stated that the late mittadar had desired 
to make an arrangement for some months prior to his death, but postponed 
doing so owing to the absence of his third son at Mangalore. But no 
letters said to have been written to his relatives at Mangalore are produced. 
Nor was any relative of his examine! as a witness. Again, the evidence 
neither of the Apothecary nor of the Sub-Rsgistrar indicates with 
precision the day on which pneumonia supervened. Nor was there any 
necessity for the father procuring the consent of all his sons and daughters 
if he was in good health. The story of a trip to his village in a cart on 
the 28th and of his fall into a stream on his way back does not appear to 
be probable, when it is remembered that he was unable to attend the Sub- 
Registrar’s Office to register the documents on the 27th February. The 
probabilities of the case point to a belief in the family on the 27th February 


to the real value of the villages or that aopellant’s 3 rd share under docu¬ 
ment II is not likely to fetch Rs. 4,000 as that of her sisters. However 
this may be, there is no foundation for a presumption of fraud or undue 
influence, whilst the circumstances point to a distribution made with the 
consent of all the daughters to preserve peice ia the family. 

It is also in evidence that there was no cordiality between appellant’s 
husband and her eldest brother. Appellant’s position as a gosha lady has 
no significance in a family arrangement made with the consent of the 
whole family and with the knowledge of her husband. Nor is it safe to 
impute mala fides to the father, because the sons made untrue statements 
in their evidence as to the state of his health when he executed the 
documents. As regards the contention that mere attestation is not consent, 
the question whether it is evidence of consent or only a formal mode of 
authentication must depend upon the special circumstances of each case. 
In the case b 3 fore us, there are several reasons for holding that this 
attestation of the heirs was regarded by all the parties concerned as evidence 
of consent. In the first place, the appellant refers to her connection with 
the arrangement in her plaint as a participation therein. Again, there is 
the fact that all the daughters were invited to attest document I, whilst all 
the sons attested document II. The appellant did not choose to explain 
what pressure was brought to bear upcn her, what was the nature of the 
misrepresentation alleged to have been made, and whether she consulted 
her husband or not. It appears further that the stamp papers on which 
the documents are engrossed were purchased on the 23rd February, and 
that their execution was not so unpremeditated as is alleged for appellant. 
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1886 that something serious was impending, and I am not prepared to 
disturb in appeal the finding of the Judge. 

The next question which is raised for our decision is whether the gifts 
are valid uoder Muhammadan Law. It is first urged that the consent 
necessary to validate death-bed gifts is consent given by the heirs after the 
donor’s death, and that uhe consent given during his life has no legal 
effect. It is no doubt true that the consent of the heirs is intended to 
operate as a renunciation and that the right renounced must be a vested 
right, but it does not follow that the consent given during the donor’s life 
and not annulled after his death and before possession is taken is not 
equally efficacious. The opinion of the Judge is in accordance with the 
Hedaya, in which it is stated. “ Their (heirs) consent during the life 
time of the testator is not regarded, for this is an assent previous to 
“ the establishment of their right ; they are, therefore, at liberty to annul 
“ it on the death of the testator. It is otherwise where the consent is given 
“ after the event, for, a3 this is an assent subsequent to the establishment 
of their right, [48] they are not at liberty to annul it.” The principle 
seems to be this, that the CDnsent given during the donor’s life is imperfect, 
because the right of the heirs is then inchoate and it becomes perfect 
when it is not revoked after the inchoate right becomes a vested interest. 
In Gherachom Vittial Ayisha Kutti Umahv. Biathu Umah (1), there was 
no assent to the request after the testator’s death, and there was a positive 
assertion that the assent was refused. In the case before us, it is clear 
from Exhibit VIII, which is a statement relating to the road-cess due on 
the Nurhulli mitta given to the daughters, that appellant and her sisters 
signed it on the 15th March. This conduct is inconsistent with an inten¬ 
tion on their part to repudiate the gift. Again, the evidence does not 
disclose any repudiation during the forty davs for which the ceremonies 
of the deceased mittadar aopear to have continued. Again, in the letters 
D to G written between May and November 1896, the appellant applied for 
pecuniary aid from the first respondent in connection with the marriage 
of some of her children. She also alluded to promises made to give her 
Rs. 5.000 in cash, a house and some cattle and to provide funds for the 
marriages of her children. But there is no evidence in support of such 
promises : nor is there anything to show that she revoked her assent to 
the arrangement made by her father and intimated her intention to insist 
upon her legal share. 

The next objection is that the gifts are bad, because there was no 
transfer of possession. I agree with the learned counsel for appellant 
that, as observed in Baillie’s Muhammadan Law, p. 542, a gift by a sick 
person is not a legacy for the purpose of regarding it as comp'ete without 
transfer of possession, but that it is a gift of contract necessarily subject to 
all the conditions of gift. I may, however, add that when land is occupied 
by tenants or raiyats as in a zemindari or mitta, a request to them to 
attorn to the donee is a sufficient delivery to complete the gift and a formal 
entry on the land is not indispensable, the principle being that the inten¬ 
tion to transfer possession and to divest himself of all control over the 
subject of the gift must be unequivocally manifested by some overt act 
done towards the execution of such intention. See Shaik Iohram v. Shaik 
Suleman (2) and Mullick Abdool Guffoor v. Muleka (3). In the case before 
us the sons have been in possession [49] of the properties mentioned in 
document I from the date of its execution. Document YII proves a 
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direction by the late mittadar to all the raiyats in the mitta to accept the 
donees as their landlords and to act thenceforward under their orders. 
There is also the evideaee of the first respondent that appellant collected 
rents from the Nurhalli mitta af least for some time, and Exhibit VIII 
lends some support to his evidence. The muchalkas executed by several 
raiyats to the sons indicate a transfer of possession during the late 
mittadar’s life-time. I am, therefore, unable to attach weight to the 
objection that there was no transfer of possession. 

The next objection taken on appeal is that of mushaa or confusion 
as regards the subject of gifG. It is true that there were two joint gifts in 
this case, one to the three sons and the other to the three daughters 
without discrimination of their shares. It i3 stated, however, by Baillie 
that although mushaa in this form renders a gift invalid according to Abboo 
Huneefa, yet according to both his disciples the gift is valid, and that the 
opinion of the latter prevails against that of the former in temDoral 
matters. The doctrine of mushaa has also been considered by the Privy 
Council in Sheikh Muhammad Mumtaz Ahmad v. Zu haida Jan (1), and 
their L rdships observe that “ the doctrine of mushaa is wholly unadopted 
to a progressive state of society and ought to be confined within the 
strictest rules;" see also Mutlick Abdool Guffoor v. Muleka (2). The 
objection, therefore, that there was a joint gift to three persons must be 
disallowed. 

Another objection is that the donor held some of his lands under 
joint pattas with others, and that there is mushia regarding them. But 
the evidence shows that the late mittadar had separate possession of those 
lands. The next objection is that a house set apart for travellers is 
included in the properties given to the sons. But, as observed by the 
Judge, there is no evidence of dedication. Nor do I think that the objec¬ 
tion vitiates the gift of the other properties. 

I am, therefore, of opinion that the apueal cannot be supported and 
must be dismissed with costs. As regards the memorandum of objections, 
I also think that costs ought to have been assessed in proportion to so 
much of the appellant’s claim as was allowed and [50] disallowed. I 
would allow the memorandum of objections with costs and modify 
the decree as stated above. 

Wilkinson, J.—The plaintiff-appellant is th9 daughter of one Sved 
Miyan Sahib alias Sherif Mahomed Khan Sahib, who died on the 6jh 
March 1886, leaving a widow (sixth defendant), three sons (defendants 1 
to 3), and three daughter! (the plaintiff and defendants 4 and 5). 

On the 27th February 1886, Syed Miyan executed two deeds of gift 
(Exhibits I and II), whereby he conveyed to his sons the whole of Reddi- 
halli mitta with his putcat lands and his houses, shops, &c., in the town 
of Dbarmapuri, and to his daughters his ith share in the mitta of 
Nurhalli. 

The plaintiff seeks for a declaration that the said deeds of gift are 
null and void on the ground that they were made under the undue in¬ 
fluence of defendants 1 to 3, during the last illness of the donor, that they 
are null and void under Muhammadan Law, and that her participation 
therein was the result of misrepresentations dishonestly made to her by 
defendants 1 to 3. 

The District Judge has found that undue influence and fraudulent 
misrepresentation have not been made out and that the deeds are not 

(1) 11 A. 460 = 36 I. A. 205. (2) 10 O. 1112, 
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repugnant to Muhammadan Law, and hag therefore dismissed the plaintiff’s 
suit so far as her claim to a share in the immoveable property of her 
father is concerned. 

On appeal it is argued that the gifts are void because of undue 
influence and as contrary to the rules of Muhammadan Law. 

It is admitted that there is no direct evidence in support of the plea of 
undue influence, but it is contended that it was incumbent upon the defend¬ 
ants to show that the transaction was fair and above board, and that 
there are indications of undue haste ami of absence of consent which are 
sufficient to raise the presumption that the deeds were executed in con¬ 
sequence of the undue influence of the sons upon their father. 

I do nob think that the evidence raises any presumption of undue 
influence. The stamp paper for the deeds of gift was purchased on the 
23rd February showing that it was then the intention of the deceased to 
execute the deeds. The plaintiff’s second witness deposes tbat Syed 
Miyan consulted his three daughters before the draft deeds were drawn 
up, and that they gave their consent, which is also evidenced by their 
signatures in Exhibit I. The plaintiff herself has not come forward to 
deny that [5t] she gave her consent or to show under what circum¬ 
stances she was induced to sign Exhibit I. The plaintiff’s husband has 
deposed that he was not consulted and that when asked to attest he 
refused, but his statement is tbat of an interested witness and is entirely 
uncorroborated. It was not incumbent upon the donor to consult or to 
obtain the consent of Lis son-in-law, and the fact tbat plaintiff’s husband 
was present when the Sub-Registrar came to the house and raised no 
objection goes far to negative the present plea of undue influence. 

But the main contention is that the deeds are repugnant to 
Muhammadan Law, and the following objections are taken to their validity. 

First, it is argued the gift being a death-bed gift must be viewed in 
the light of a legacy and cannot take effect for more than a third of the 
property. 

The Judge has found that the donor was laboring under a fatal 
disease at the time he made the disposition in question and that he made 
the disposition in apprehension of a fatal issue to his sickness. He 
therefore held that the disposition was invalid as a gift, but that, as the 
heirs gave their consent to it, it operated as a will and was valid and 
binding on plaintiff. 

It was contended by the respondents that the finding of the Judge as 
to the nature of the gift could not be sustained and that the deceased was 
not, at the time when he executed Exhibits I and II, suffering from the 
disease of which he died. 

There is evidence to show that the deceased who had long suffered 
from asthma died of pneumonia brought on by a chill caught on the 28th 
February. The Judge conceded that the cause of the death was pneumonia, 
but discredited the evidence as to tho cause of the attack and I think right¬ 
ly. If the accident which brought on the chill bad really happened on the 
28th February, better evidence than that adduced would have been forth¬ 
coming. The deceased was an influential mittadar with many friends 
who could not but have been aware of an accident, if any bad happened 
to him, which caused his death within a week; yet not one has come 
forward as a witness. 

I was at first inclined to doubt whether there was sufficient evidence 
to make out the requisites of a death-bed gift, in other words, whether 
at the time when he executed the deeds of gift the donor was under 
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an immediate apprehension of death. Bub on [52] further consideration 
I think the Judge was right. The documents themselves show that the 
executant was under the apprehension of death, and the despatch of the- 
takid and proclamation the same day is evidence that the donor was 
anxious that the disposition should be carried out at once. His anxiety 
was no doubt prompted by the state of his health which, according to the 
evidence, was such that he must have known that it was highly probable 
that death would be the result of his illness. 

The gift then being a death-bed gift is not valid unless the heirs gave 
their assent and possession was taken. I have no doubt that possession 
was transferred to the donees. A proclamation (Eexhibit VII) announcing, 
the transfer of ownership was sent on the 27th February to the mitta 
kurnam with an order (Exhibit XI) to make the same known to the raiyats 
of Reddihalli and Nurhalli, and the kurnam deposes that proclamation was 
duly made by beat of tom-tom. On the following day certain raiyats exe¬ 
cuted muchalkas (Exhibit IX) in favour of defendants 1—3, the daughters 
collected rent from their tenants, and submitted the road-cess statement 
for fasli 1295 to the Tahsildar (Exhibit VIII) on the 15th March. 

There is no evidence to show that plaintiff’s consent was the result 
of misrepresentation or that it was withdrawn or repudiated until this 
suit was instituted in April 1888. It is argued that her letters (Exhibits 
B, E and F) and her conduct in leaving the house after the 40 days’ 
ceremonies were completed show that she withdrew her consent. I fail 
to find anything in her conduct or in her letters to show that she in any 
way repudiated the disposition made by her father. Her leaving the 
house six weeks after her father’s death was in all probability due to 
the ill-feeling which has long existed between her husband and her eldest 
brother. Her letters show that she was anxious to get her daughters 
married, and wanted pecuniary assistance from first defendant, and her 
share in her father’s moveable property. Her reference to the “directions 
of her deceased father ” seems to me to indicate that subsequent to the 
execution of Exhibits I and II her father had intimated to the first 
defendant that he wished plaintiff, who had a large family, and who had 
from the time of her marriage continued to reside in her father’s bouse, to 
receive a liberal share of his moveable property. The first defendant 
admits that she asked him for a house and that he promised to [53] 
consult with his brothers and give her the house in Dharamapuri as a 
matter of favour. The evidence given by third witness as to the admis¬ 
sion made by second defendant which supports the above view is more pro¬ 
bable than the evidence of plaintiff’s husband (fifth witness) on this point. 
I think, therefore, that the Lower Court was right in holding that plain¬ 
tiff never repudiated her consent. The consent necessary to validate a 
legacy may be expressed or implied (Macnaghten, page 245). In this case 
the plaintiff gave her express consent prior to the death of the testator, 
and her subsequent assent may fairly be implied from her acquiescence 
in the arrangement for over two years. There can be very little doubt 
that if the first defendant had not delayed the settlement of her claims to 
her father’s moveable property, this suit would never have been heard of.. 

It is then contended that the gift or legacy is void inasmuch as the 
particular share of each donee is not specified. This point is concluded by 
the decision of the Privy Council in Muhammad Mumtaz Ahmad v. Zubaida 
Jan (1), that possession taken under an invalid gift of mushaa transfers- 
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the property. I have already found that possession was given. The donor 
divested himself of all right in the property and the gift was complete. 

With reference to the contention that property was included iD 
Exhibit I, in which the donor’s share was not specified, it is only necessary 
to refer bo Exhibit I itself and to the evidence of the defendants’ fourth 
witness, the kurnam, who deposes that, though the pabta of the land was 
joint, Syed Miyan had separate enjoyment of his share. 

As to the inclusion of endowed property, I concur with the Judge 
that there is no evidence of dedication. The use of the house 17 or more 
years ago as a choultry (plaintiff’s third witness) does not, if true, show 
that Syed Miyan had divested himself of his right to it. 

The appeal therefore fails and is dismissed with costs. 

The respondents have put in a memorandum of objections claiming 
costs. The District Judge disallowed them, because he found thatdefend- 
ants had not made out their allegation that plaintiff was in possession of 
certain moveables. This was a good ground for ordering defendants to pay 
costs on the y^fch share of [54] the moveables decreed, but as, to use 
the Judge’s own words, plaintiff failed bo show that she had any case at 
all with regard to the immoveable property claimed, she should have 
been ordered to pay costs on so much of her claim as was disallowed. I 
would modify the decree of the Lower Court accordingly and allow the 
memorandum of objections with costs. 
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

Lakshmipathi {Defendant), Appellant v. Kandasami {Plaintiff), 
Respondent * [21st and 22nd September and 3rd October 1892.] 

Hindu law—Impartible poliem—Evidence of impartiality—Pannai lands attached to the 
poliem—Maintenance and- marriage expenses of junior member of the family of 
poligar. 

The step-brother of the holder of a poliem in the Madura district, of which the 
gross income was about Rs. 15,000 a year, sued him for a partition of the estate 
and in the alternative for maintenance. It appeared that the poliem had been 
held on military tenure from the sixteenth century, that it had never been 
partitioned, and that the custom of impartiality obtained in a large number of 
similar poliems in the same district. In 1821 and in 1842 enquiries were made 
of members of the zeminJar’s family and other persons connected with the 
zemindari as to the nature of the estate, and their recorded answers showed that 
they understood the estate to be impartible and that io descended to a single heir: 

Held, (l) that the poliem was impartible ; 

(2) that the plaintiff wa3 entitled to decree for a monthly payment to 
him of Rs. 60 for his mainoenanc?. 

The plaintiff’s claim extended to certain “ pannai” lands within the limits of 
the zemindari; some of which had been handed dowu from zemindar to zemin¬ 
dar since 1831, others having been purchased by the plaintiff’s father. The 
High Court found that they had been recognised and dealt with as part and 
parcel of the zemindari: 

Held, that the pannai l an la were impartible, and the plaintiff wa3 not entitled 
to a share in them or in the cattle, &o., useJ for cultivating them. 

The plaintiff further claimed a sum of Rs. 4,000, the amount of a loan alleged 
to have been contracted by him for the purposes of his marriage. It appeared 
that the cost of the marriage had been defrayed from the bride’s brother: 
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Held, that the plaintiff was not entitled to a decree on this account, although 
if he had incurred debts for the purposes of his marriage the defendant would 
have been liable. 

[R , 27 A. 203 = 2 A.L.J, 720; 39 C. 711 (730) (P.C.) = 9 A.L.J. 390=14 Bom.L R. 270 
= 15 C.L.J. 352 = 16 C.W.N. 625 = 13 Ind. Cas. 695 = 22 M.L.J. 478 = (1912) M. 
W.N. 316=168 P.L.R. 1912 = 50 P.W.R 1912 ; 17 M. 422.] 

[55] APPEAL against the decree of C. Venkobachariar, Subordinate 
Judge of Madura (West), in original suit No. 21 of 1890. 

Suit against the Poligar of Edayyakottai for the partition of family 
property including the poliem, and in the alternative for maintenance. 
The plaintiff also claimed from the defendant the sum of Rs. 4,000, the 
amount of his marriage expenses. 

The Subordinate Judge held that the poliem was impartible, but 
passed a decree for the partition of certain “ pannai ” lands situated with¬ 
in the limits of the estate and the cattle used in their cultivation and also 
of certain jewels. He further decreed that the defendant pay to the 
plaintiff Rs. 60 a month for his maintenance and Rs. 2,000 on account of 
his marriage expenses. 

The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment of the High Court. 

Bhashyam Ayyanqar, for appellant. 

Rama Rau and Mahadeua Ayyar , for respondent. 


JUDGMENT. 

The property in litigation is the poliapat or zemindari of Edayakottai 
in the Madura district. The zemindar Muthu Venkatadri Naik, who died 
in 1873, left sons by his two wives, of whom the defendant, the eldest son, 
succeeded to the zemindari. The plaintiff, who is the step-brother of 
the defendant, sues for partition of the zemindari, claiming a half share 
in the zemindari, the pannai lands and the moveables in defendant’s 
possession. In the alternative he asks that he may be awarded mainte¬ 
nance at the rate of Rs. 5,000 per annum. He also claims to recover 
from defendant Rs. 4,000, the sum borrowed by him and expended on his 
marriage. 

The Subordinate Judge of Madura (West) found that the estate was 
impartible and descended to a single heir by the rule and custom of 
primogeniture. With reference to the pannai lands he held that they had 
Dot been incorporated with the zemindari, but had all along been 
distinguished as the private property of the zemindar, and therefore 
decreed to plaintiff a share in items 2 to 7, 10, 11 and 14. He was of 
opinion that the chinna pannai and other lands in the possession of the 
plaintiff need not be brought into hotchpot, that plaintiff’s claim to a share 
in ready cash and jewels had not been made out, but awarded him a 
half share in the cattle on the panDai lands. He awarded plaintiff a sum 
of Rs. 2,000 for the expenses of his marriage, and was of opinion 
[56] that if plaintiff was not entitled to a share in the pannai lands, he 
should be allowed a sum of Rs. 60 per mensem as maintenance. 

Against this decree the defendant has appealed on the ground that 
the pannai lands have from ancient times passed as part and parcel of the 
zemindari to the zemindar for the time being, that on the facts found 
plaintiff was not entitled to any sum on aocount of his marriage, and that 
as plaintiff had been allotted lands for bis maintenance, he was not entitled 
to any allowance in money. 
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The plaintiff has put in a cross-appeal (memorandum of objections), 
impeaching the finding of the Subordinate Judge that the estate is 
impartible. 

We will dispose of the cross-appeal first. As remarked by the Privy 
Council in Mallikarjuna v. Durr/a (i), the question whether an estate is 
subject to the ordinary law of Hindu - succession or descends according to 
the rule of primogeniture must be decided in each case according to the 
evidence given in it. The question, therefore, wa have to decide is one of 
evidence concerning the custom obtaining in the family. 

It is not denied that Edavakottai has existed as a poliem from the 
middle of the 16th century when Visvanatha Naik, the founder of the 
Naik dynasty, organised the 72 poliems of Madura a3 military fiefs or 
tenures. 

The Subordinate Judge rests his decision as to the impartibility of the 
poliem on (1) the absence of partition, (2) the belief or consciousness in the 
family as to the usage in favour of impartibility, and (3) the usage obtain¬ 
ing in a large number of similar Kumbla poliems. 

The Diudigul province was conquered by the British in 1790. The 
poliem in question, which had not been sequestered either by the 
Muhammadan or Hindu Rulers, was, at the time of the British conquest, in 
the bands of its then owner Kothanda Ramaswami. who died in 1791. He 
left two sons, and was succeeded by Chinnama Naik, his eldest son, 
who died without issue in 1799, arid was succeeded by bis brother Lakshmi- 
pathi. Lakshmipathi died in 1842 leaving two sons, and was succeeded 
by his eldest son Kothanda Ramaswami, on whose death without issue in 
1849, Mutbu Venkatadri Naik, the father of the plaintiff and defendant, 
[87] became zemindar. It appears therefore that in 1791 and again in 
1842 the elder brother succeeded, no demand being made by the younger 
brother for partition. 

In 1821 when plaintiff’s grandfather was the zemindar, Government 
instituted certain enquiries as to the nature of the estate. Exhibit I con¬ 
tains the replies submitted by the zemindar. He stated that the poliapat 
was impartible, that females were entitled to maintenance only, and in 
answer to the question, “ Does the eldest son succeed to the pattam as the 
manager of the joint family.” replied, “ It is the custom for those that suc¬ 
ceed to provide food and clothing for the rest of the family.” The question 
and answer are not very definite, but the zemindar had already stated that 
if the pattakaran had a son he succeeded, and in default of sons, brothers, 
and we have no doubt that the zemindar intended it to be understood that 
the estate was impartible and that it descended to a single heir, the eldest 
son, if there was one. 

On the death of plaintiff’s grandfather in 1842 an enquiry was held 
as to his successor, and from the statements taken from the headmen of 
the zemindari (Exhibit XI), from the neighbouring zemindars (Exhibits II, 
VII, VIII), from the widow (Exhibit IV), and from plaintiff’s father 
himself (Exhibit IX), only one conclusion can be drawn, viz, that according 
to oustom the eldest son alone was entitled to succeed. Again in 1849 
the then poligar stated (Exhibit V) that from before the year 1791 the 
poliapet had been held by only one member of the family at a time. 

Muthu Venkatadri, a few months before his death, addressed the 
Collector requesting that the defendant, as his eldest son and successor in 
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the zemindari, should be allowed to sign for him during his illness 
(Exhibit VI). _ _ 

In addition to this there is the usage of other Kumbla poliems in the 
district which is against the plaintiff’s contention. See Collector of 
Madura v. Kullappa Naik (1) and Chinnammal v. Akkulu Animal { 2). 
Moreover there is the presumption in favour of impartiality arising from 
the property having been held on military tenure from the time of 
Visvanatha Naik. In the Narganti case ( Naragunty Lutchmeeaavamah v* 
Vengama Naidoo (3)) [58] the Privy Council described a poliem as being 
in the nature of a raj or principality. 

Against the foregoing evidence on the subject of impartibilitv, the 
respondent refers us to no specific evidence regarding the custom of the 
family. It is urged by his pleader that since 1791 there were but two 
cases of succession, in which the elder brother excluded the younger, and 
that on both these occasions the elder brother had no son; it was the 
interest of the younger brother to prefer the right of survivorship to the 
whole zemindari to that of partition by which he would have only got a 
part. This argument rests on mere conjecture. There is nothing on the 
record to show that when he succeeded to the raj, the elder brother had 
no prospect of male issue. Neither does this explanation account for the 
evidence of the consciousness in the family, and among those likely to 
be acquainted therewith, of the custom of imparbibility. 

The finding of the Subordinate Judge that the estate is impirtible 
must be upheld and the memorandum of objections dismissed with 
costs. 

With reference to the pannai lands it is argued that the Subor¬ 
dinate Judge has stated the law correctly, but has arrived an an 
erroneous decision on the evidence. Tne question which his to be decided 
with reference to these lands is whether they w're handed down from 
zemindar to zemindar as an appurtenant of the zemindari, in other 
words, whether they have been treated as the zemindar’s private prooerty 
or as an increment to the zemindari. The lands in question admittedly 
are situated within the limits of the zemindari. They have not been 
acquired recently, but have been handed down from zemindar to 
zemindar, the existence of certain of them in 1831 being evidenced by 
Exhibit A series. The plaintiff attempted to prove that the pannai lands 
had been enjoyed in equal moieties by his father and uncle during the 
time his uncle was zemindar, but the evideUce was discredited by the 
Subordinate Judge and is nob relied on bv plaintiff’s pleader here. The 
fact that the defendant has employed separate superintendents to 
manage these pannai lands is not sufficient to show that the pannai lands 
were not considered as an appurtenant of the zemindari. The extent 
or nature of the lands may have rendered the entertainment of a separate 
superintendent Decessary or advisable for more efficient management. 
[59] The non-production of the accounts by the defendant is no doubt 
unaccounted for, but it is not enough to rebut the evidence which shows 
that the lands belong to the zemindar qua zemindar and not as a private 
individual. The series of documents marked A in no way indicates that 
the lands bad nob then been incorporated with the zemindari. It appears 
that from 1831 to 1833 the zemindari was under the management of the 
Collector, but that the pannai lands had been left with the zemindar. This 

(1) Appeal No. 65 of 1885 unreported. (2) Appeal No, 103 of 1888 unreported. 

(3) 9 M.I.A. 66. 
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was but; natural. It was not the policy of the Government to oust the 
aotul cultivator. The zemindar, therefore, was left in possession of the 
zemindar’s “own pannai lands,” but was required to pay to Government 
the assessment on the lands actually cultivated. 

The assignment of a portion of the pannai lands as some provision 
for the support of the junior members of the family, which lands are 
known as ohinna pannai, also supports the contention that the pannai lands 
are an appurtenant of the zemindari. These lands as well as other 
pannai lands (Kathakarumbu), which were purchased by plaintiff's father 
and made over to plaintiff’s brother for his maintenance, are in the 
possession of the plaintiff. One of the widows of Kotbanda Ramaswami 
has been allowed by the zemindar to enjoy one of the pannai lands for 
her maintenance. This supports the contention that the pannai lands 
are part and parcel of the zemindari. Item No. 7 was waste land which 
was brought under cultivation by plaintiff’s father. We think, therefore, 
it was rightly held not to be an acquisition by plaintiff’s father, but to 
form part of the pannai lands. 

For the above reasons we are of opinion that the Subordinate Judge 
was in error in holding that the pannai lands Nos. 2 bo 7, 10, 11 and 14 
were the private property of the zemindar. They have all along been 
recognized and dealt with as part and parcel of the zemindari and are not 
partible. It follows that the cattle used for cultivating these lands and 
the other moveable property awarded by the decree to plaintiff are 
also not partible and that the decree for a moiety thereof cannot be 
upheld. 

We are unable to uphold the decision of the Subordinate Judge as to 
the expenses of plaintiff’s marriage. Plaintiff asserted that he had 
borrowed and expended Rs. 4,000 on his marriage. He adduced no 
evidence in support of his statement. The defendant examined the 
Karbar of the Kadavur zemindar, whose sister the plaintiff married. He 
stated that the zemindar of [60] Kadavur defrayed the expenses of the 
marriage. The Subordinate Judge rejected his evidence without assigning 
any reason for so doing. It is the only evidence on the record. The 
■defendant disapproved of his step-brother’s marriage, and the income 
of the lands in plaintiff’s possession being small, it is not improbable that 
the expenses of the marriage were defrayed by the bride’s brother. If 
the plaintiff had incurred debts on account of his marriage, the defendant 
would no doubt be liable, but in the absence of any proof, we are unable 
to support the Subordinate Judge’s award of Rs. 2,000 on account of the 
expenses of plaintiff’s marriage. 

We are not prepared to say that the sum of Rs. 60 per mensem, which 
the Subordinate Judge thinks plaintiff should get as his maintenance, is 
unreasonable. The lands allotted for his maintenance yield an annual 
income of about Rs. 500. The defendant gets an income of Rs. 15,000 or 
16,000. Out of this he has to pay the peishcush and the expenses of 
management, &c., but can well afford to pay his step-brother Rs. 60 per 
mensem. 

We set aside so much of the decree of the Subordinate Judge as 
awarded plaintiff a share in the immoveables, items Nos. 2, 3, 4, 5, 6, 7, 
30, 11 and 14, and in the moveables specified in Schedule B, as well as the 
houBe in Edayakofctai, which was not sued for, and Rs. 2,000 for marriage 
expenses and decree that plaintiff is entitled to recover from defendant 
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maintenance at the rate of Rs. 60 per mensem for 3 years prior to the 
plaint and future maintenance at Rs. 60 per mensem from the date of the 
plaint. In other respects the decree of the Subordinate Judge is confirmed. 
Plaintiff must pay defendant’s costs in this appeal and in the Lower 
Court. 


16 M. 61 (F.B.) = 2 M.L J. 200. 

[61] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Muttusami Ayyar, Mr. Justice Parker, Mr. Justice Wilkinson 

and Mr. Justice Handley. 

Abdul Ivader (Defendant No. 5), Appellant v. Aishamma 
(Plaintiff), Respondent.* (3rd February, 10th and 12th August 

and 26th October, 1892.] 

Limitation Act — Act XV oj 1877, Schedule II, Articles 123, 144— Distributive share of 
a Muhammadan—Suit for possession— Res judicata between defendants. 

A Mapilla, alleging that certain “ family property ” had been enjoyed by her¬ 
self and the defendants (who were her relations on the mother’s side) in common 
till one year before suit, when she was excluded from possession, now sued to 
recover the share to which she claimed to be entitled under the Muhammadan 
Law of inheritance. It appeared that the property had been acquired in the 
lifetime of the plaintiff's maternal grandfather who had died more than 30 years 
before suit, and that one of his sons had obtained a decree for his share of it in a 
suit to which among others the plaintiff and the father of the present contesting 
defendants were parties, and that a plea then raised by the latter to the effect 
that the property had been acquired by him was overruled. The present claim 
was sought to be resisted on the same ground, which was the subject of the 
second issue ; but it was held that the defendants were estopped from raising the 
plea, and there was no evidence as to whether this matter had been in controversy 
between the present plaintiff and her uncle in the former 6uit, which was decided 
ex paite as far as she was concerned. The plaintiff’s mother died about 20 years 
before the present suit: 

Held, by the Full Bench, that the plaintiff’s cause of action arose on her exclu¬ 
sion from enjoyment of the property and the suit was not barred by limitation ; 

by the Division Bench, that in the absence of evidence no finding on the 
second issue should be called for. 

[R., 34 M. 511 (513) =6 Ind. Cas. 50 = 20 M.L.J. 288 = 8 M.L.T. 4.] 

SECOND appeal against the decree of S. Subbavyar, Subordinate 
Judge of South Canara, in appeal suit No. 133 of 1889, affirming the 
decree of J. Lobo, District Munsif of Kasaragod, in original suit No. 303 
of 1888. 

The plaintiff and defendants were members of a Mapilla family 
governed by Muhammadan Law. Defendant Nos. 5 to 7, who alone 
contested the suit, were the children of one Jainuddin, the son of Moidin 
Beari, whose daughter was the mother of the plaintiff. The plaintiff sued 
for possession of a one-twelfth share [62] of certain property, of which 
she alleged that it was “ family property,” and averred that she and the 
defendants had been in joint possession of it until about one year before 
suit. The share claimed was that to which the plaintiff’s mother would 
have been entitled in the estate of Moidin Beari by the Muhammadan 
Law of inheritance, and the property in question was found to consist of 


• Second Appeal No. 784 of 1891. 
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property acquired during the lifetime of Moidin Beari and improved by all 
his sons. 

Defendant Nos. 5 to 7 pleaded that the plaintiff was entitled to no 
share in the property, which they alleged had been acquired by their father 
deoeased. It appeared that a brother of Jainuddin had brought a suit in 
1871 against him and others, including the plaintiff, for his one- 3 ixth share 
and had obtained a decree, a plea similar to that above stated having been 
raised and overruled. The District Munsif held that the judgment in that 
suit estopped the defendants from now raising this plea, and the judgment 2 
of the Subordinate Judge proceeded on the same view. Both Courts 
recorded findings in the negative on the second issue which was as 
follows:— 

“ Whether the plaint property is the self-acquisition of Jainudin.” 

The contesting defendants further pleaded limitation, and it appeared 
that Moidin Beari had died in 1856 and the plaintiff's mother in 1858. 
This plea was also overruled, and the Courts passed a decree for the plaint¬ 
iff for a one twenty-fourth share, being one-half of the share of her 
mother in the property in question. 

Defendant No. 5 preferred this second appeal. 

This second appeal having come on for hearing before Mr. JUSTICE 

Shephard and Mr. Justice Subramanya Ayyar, the Court made the 
following order of reference to the Full Bench. 

Order. —The question is whether a suit by a Muhammadan against 
other members of her family for her share in the estate of her mother is 
governed by Article 123 or Article 144 of the Limitation Act. It has been 
held in Sithamma v. Narayana (1) that the former article applies only to 
cases in which the party in possession is either really an executor or an 
administrator or a legal personal representative of the deceased. On the 
other hand in [63] two later cases, viz., Patcha v. Mohidin (2) and Kasmi 
v. Ayishamma (3), the contrary view has been taken. 

In this conflict of opinion we must refer the above question to a Full 
Bench. 

The case then came on before the Full Bench. 

Narayana Ran, for appellant. 

Pattabhirama Ayyar , for respondent. 

JUDGMENT OF THE FULL BENCH. 

It appears to us that the question whether there is any conflict 
between Sithamma v. Narayanail) and the other cases referred to in the 
order of reference and does not really arise in this suit. The plaintiff’s 
case is that since the deaths of her grandmother and mother, she and the 
defendants have enjoyed the property in common, but that she has now 
been exoluded from the common possession and enjoyment. Hence her 
cause of action arises from the date of her exclusion or dispossession, and 
not from the date when her share became deliverable on the death of the 
persons to whom the property originally belonged. 

In Patcha v. Mohidin{ 2) it was held that Article 127 of the Limitation 

Act did not apply, and that plaintiff bad never obtained any distribution 

of her share. In Kasmi v. Ayishamma{3) the suit was for partition and 

participation in the possession and enjoyment of the property was not 
alleged. 
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In both these cases it was held that Article 123 applied. Sithamma 
v. Narayana was not referred to, and it does appear that any objection was 
taken on the ground that the parties sued W9re not the lawful personal 
representatives of the deceased. 

We would reply to the Division Bench that the case is governed by 
Article 144, Schedule II of the Limitation Act. 

This second appeal come on for disposal before the Division Bench, 
the Chief Justice and Mr. Justice Parker. The parties were repre¬ 
sented as before. 

JUDGMENT OF THE DIVISION BENCH. 

The Full Bench has held that the suit is governed by Article 144 of 
the Limitation Act; hence it is not barred. 

It is then urged that the Courts below were in error in holding it res 
jiidicata that the property was not self-acquired by Jainudin. It is true 
that plaintiff and fifth defendant’s father were co-defendants in the former 
suit, but it is not shown from Exhibit B [64] whether this matter was in 
controversy between them or not. The suit was decided ex parte as far as 

plaintiff was concerned. ' ... 

It is not necessary, however, to make any enquiry upon this point. 
No evidence was adduced by the fifth defendant in the suit, and as formal 
evidence was offered on plaintiff’s behalf, it would be of no use to ask for 
a finding upon the second issue in the absence of evidence. 

The second appeal, therefore, fails and we dismiss it with costs. 


16 M. 64 = 2 M.L.J. 159. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


AMMANNA AND OTHERS {Defendants ), Appellants v. GURUMURTHI 
AND OTHERS ( Plaintiffs ), Respondents.''' [19th and 20th July, 1892.] 

Limitation Act—Act XV of 1877. Schedule II. Articles 144, 147— Suit for foreclosure or 
sale—Transfer of Property Act-Act IV of 1882, Sections 58 <c), 67, M-Mortgage 
by conditional sale—Decree for foreclosure and possession—Succession Certificate 

Act—Act Vll of 1869. 

On 28th March 1871, the defendant’s father borrowed a sum of money from 
the plaintiff's father and placed him in possession of certain land under an 
instrument of mortgage, which provided for the application of the usufruct in 
liquidation of the interest and then in reduction of the principal; the instrument 
also contained a covenant for the repayment, in four years, of the balance that 
might then be due by the mortgagor and a stipulation that, on default, the mort¬ 
gagor was to surrender the property to the mortgagee as if it had been sold to him. 

In 1874, the mortgagor resumed possession without discharging the mortgage 
debt. Th'e mortgagee having died, his sons, on 14th April 1888, filed thejpresent 
suit on the mortgage and prayed for a decree for foreclosure or sale. During the 
pendency of the suit the Succession Certificate Act of 1889 came into operation, 
but the plaintiffs obtained no certificate under it: 

Held, (1) that the suit was not barred by limitation, and the plaintiffs were 
entitled to a decree for foreclosure with a direction that possession be delivered to 

them ; 

(2) that the plaintiffs were not preoluded from obtaining a decree by 
reason of their not having obtained a certificate under the above-mentioned Act, 

[R., 16 A. 259; 21 M. 326; 29 M. 77 ; 5 M.L.J. 294.] 

• Second Appeal No. 920 of 1891. 
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SECOND appeal against the decree of S. Manavalayya, Subordinate 
Judge of Gocanada, in appeal suit No. 118 of 1889, reversing [65] the 
decree of K. Murtirazu, District Munsill Poddapore, in original suit No. 
158 of 1888. 

The facts of the case are stated above sufficiently for the purposes of 
this report. 

The District Munsif dismissed the suit holding that nothing was due 
under the mortgage. 

The Subordinate Judge, on appeal, held that Rs. 750 was due, and 
reversed the decree, observing, as to the plea of limitation raised by the 
defendants:— The bend sue i on is admittedly one of mortgage by 
conditional sale. As such it entitles plaintiffs bo sue for foreclosure at any 
‘‘time within sixty years from the da'e of the mortgage. Plaintiffs sue 
‘‘for foreclosure. Tne bond is dated 28th March 1871. The suit was 
‘‘brought on 14th April 1888. Plaintiffs were within time!” 

The defendants preferred this second appeal. 

Ramachandra Ran Saheb, for appellants. 

Venkataramai/ija Chctti , for respondents. 

JUDGMENT. 

On the 28th March 1871, appellants’ father executed a mortgage in 
favour of respondents’ father. The instrument of mortgage, Exhibit A 
purported to place the mori.giged property in the mortgagee's possession, 
and provided for the us-uTu.-a being applied first in liquidation of the 
stipulated interest and then in re {action of the principal debt. Ih contained 
also a covenant to repay the balance within four years and then proceeded 
to state that in default of payment on the dm date, the m>rtgag>r was to 
give up the mortgaged property to the mortgagee, as if in wa? sold to him. 
The plaint stated that though the mjrf.gtg)r place 1 the mortgagee in pos¬ 
session, vet too former unlawfully resumed possession in 1874 without 
repaying the mortgage debt, and prayed for a decree either for sale or 
foreclosure. It was conbendel on appellants’ bihalf that the mortgage 
debt was discharged, and that the suit was barred hv limitation. On 
appeal, the Subordinate Judge at Gocanada found that the debt was not 
paid off, aud passed a decree for foreclosure, observing that the suit was 
not barred by limitation. Hence this appeal. 

It is first urged that the suit is governed by Article 144 of the second 
schedule of the Act of Limitations. The transaction evidence 1 bv docu¬ 
ment A is a mortgage by way of condi&ional sale as defined in Section 58, 
Glause (c) of Act IV of 18d2, and '■.he plaint prays also for a decree 
for foreclosure. The suit is there-[66] fore governed by Article 147, 
and nob barred by limitation. Iti 8 true that the plaint alleges that 
the mortgagee was dispossessed in 1874, while the suit was institute 1 in 
1888. But it must be remembered that the suit was brought to recover 
possession, nob on the footing of the usufructuary mortgage, hut by 
reason of the foreclosure decree which is claimed under Section 67 of Act 
IV of 1882. It is not necessary that the plaintiff should be in possession 
of the mortgaged property when he claims a decree for foreclosure. Though 
a mortgage by conditional sale is generally accompanied by tran-fer of 
possession, yet it is nob always the case. It is also clear from S<>c f ioo 87 
that a decree for foreclosure may contain a direction, for delivery of posseg- 
eion when necessary. The contention, therefore, that respondents lost 
their right to claim foreclosure by not recovering back possession on the 
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footing of the usufructuary mortgage •within 12 years from the date of 
dispossession cannot be supported. 

It is next contended that the respondents are not entitled to obtain 
a decree without producing a certificate as required by Act VII of 1889. 
We are unable to accede to this contention either, as the suit was instituted 
before Act VII of 1889 came into force. The general rule, as stated in 
Wright v. Hale (1) and in Kimbray v. Draper (2) is that when an enactment 
16 M. 64= takes away a vested right, it does not apply to existing rights, but when it 
2 M.L.J, 163. deals with procedure or regulates practice only it applies to all actions 

pending as well as future. In O.M.P. 416 of 1889, it was held that the 
Act did not apply to an application to execute a decree which was pending 
at the date of the passing of the Act (3). In the case before us the plaintiffs 
had a vested right to a decision in the suit already instituted by them in 
accordance with the law as it existed when the suit was instituted, and 
that right would certainly be curtailed if the Act subsequently passed were 
applied to it. We may also observe that the decree appealed against is for 
foreclosure of the mortgage and not one for the payment of a debt. The 
suit would be barred if it were regarded a3 one to recover the debt, and 
the direction to pay in six moatbs contained in the decree is given not to 
fix a personal liability for the debt, but to enable the defendants to save 
their right of [67] redemption aod to prevent its extinction by foreclosure. 
This second appeal cannot be supported and we dismiss it with costs. 


16 M. 67. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt. t Chief Justice and 

Mr. Justice Parker. 


Saminatha ( Defendant ), Appellant v. Purushottama ( Plaintiff ), 
Respondent * [21st March ani 6th April, 1892.] 

Religious institution —Debt contracted by one claiming to be in possession as head of the 
institution —“ De facto ” manager , power of - Cost of defending ejectment suit , 

Suit on a bond in which the obligor was described as the head of a mutt and 
the debt thereby secured was stated to have betn incurred “ for the reasonable 
expeuses of the suit which was being proceeded with, and for the good of the 
mutt and for the said mutt’s own expenses ” The debt had been contracted 
by one who was in possession of the mutt under a claim that he was the duly- 
constituted head of the institution, for the purposes of defending a suit brought 
by the head of another religious institution to eject him and to establish certain 
rights over the mutt. A decree for ejectment was obtained, but some of the 
pretensions of the plaintiff were successfully resisted. The present defendant 
was a receiver of the properties of the mutt appointed by the Court in the course 
of that litigation. 

Held , that the bond was not enforceable agaiust the property of the mutt. 

Appeal against the decree of V. Srinivasa Charlu, Subordinate 
Judge of Kumbakonam, in original suit No. 44 of 1889. 

Suit to recover principal and interest due on a bond, dated 7th 
December 1886, and executed by Kandasarai Tambiran in favour of the 
plaintiff’s udcIo whom he had since succeeded as managing member of his 
family. When the loan secured by this bond was contracted, one 


• Appeal No. 108 of 1891. 

(1) 6H.&N. 227. (2) L.R. 3 Q.B. 160. 

(3) See Rama Rau v. Chellayamma, 14 M. 458. [Reporter’s note3. 
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Kumarasami Tambiran was in possession of the Tirupanandal mutt, of 1892 
which he claimed to be the head. The mooey was borrowed by him for April 6. 

the purposes of a suit then pending, in which the Pandara Sannadhi of - 

the Dharmapuram Adhinam, sought to eject him on the ground that he APPEL- 
was not the rightful head of the mutt. The High Court on appeal passed LATE 

a decree for ejectment as prayed, but certain rights which the plaintiff CIVIL. 

claimed to possess in respect of the mutt were negatived. The [68 J - 

defendant in that suit died during the course of that litigation, and 16 M. 07. 
Kandasami Tambiran, the executant of the bond sued on, succeeded him 
in the mutt and was brought on to the record in his place. The present 
defendant was a receiver of the properties of the mutt appointed by the 
Court in that litigation. 

Tbe Subordinate Judge held on the authority of Hanoomanpersaud's (l) 
case and Sammantha Pandara v. Sellappa Chetti (2) that the debt 
was binding on the mutt and passed a decree as prayed. 

The defendant preferred this appeal. 

The Advocate-General ( Hon'ble Mr. Spring - Branson ), Rama Rau and 
Krishnasami Ayyar , for appellant. 

The executant of the bond was a mere trespasser and could in no 
way pledge the credit of the mutt. The judgment appealed against 
involves the proposition that one who has usurped authority over a mutt 
can make tbe mutt liable for the expenses of putting an end to his usur¬ 
pation. No authority supports such a proposition. The true rule to be 
deduced from tbe cases ciced by the Subordinate Judge and tbe other 
decisions is that the de facto manager is entitled to be reimbursed only 
for charges met by him when it is clearly established that the manager 
de jure would have had to meet them. Nor even if be could have bound 
the mutt by reason of his being a de f'icto manager of its properties, has 
it been shown that the loan was necessary in the sense that funds of the 
mutt were not available to the required amount. 

They referred to Mavne’s Hindu Law, Section 397. Hanoomanpersaud 
Panday v. Mussammat Baboee (1), Ram Churn Pooree v. Nunhoo Mandal (3) 

Prosunno Kumarz Debyo v. GolabChand Baboo{ 4), Konwur Doorganath Roy 
v. Ram Chunder Sen (5), Shri Ganesh Dharmdhar Maharajdev v. Keshavrav 
GovincL Kulgavkar (6), Ambalavana v. Saminatha (7). 

Subaramanya Ayyar and Bashyam Ayyangar, for respondent. 

In the ejectment suit the status of tbe Tirupanandal mutt as such 
was at issue by reason of the illegal pretensions of the plaintiff as to 
which the suit failed (see Giyana Sambandha Pandara Sannadhi v. Kanda¬ 
sami Tambiran (8) and, although Kumarasami was ejected because 
his appointment was detective, the mutt was [69] substantially tbe 
successful party. Moreover Kumarasami was not a wrong doer in the 
ordinary sense of the word, although technically he was a trespasser, for 
he came in under the will of tbe last Tambiran. Sammantha Pandara v. 

Sellappa Chetti (2), governs the case; it is also covered by the principles 
laid down in Prosunno Kumari Debya v. Golab Chand Baboo (4), Konwur 
Doorganath Roy v. Ram Chunder Sen (5), Shrt Ganesh Dharmdhar 
Mahraajdev v. Keshavrav Govind Kulgavkar (6), though those cases 
proceeded on very different circumstances. See also Chidambara Setti v. 

Kattamma Natchiyar (9), where the rightful owner of the Sivaganga 

J M.I.A. 393. (2) 2 M. 175. (3j 14 W.R. 147. 

(4) 2 I. A. 145 (151). (5) 4 I A. 62. (62). (6) 15 6.637 

Jo\ 58 ° f 1891 un ^Ported. (8) 10 M. 375 (6081. 
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Zemindari was held hound by the acts of her predecessor who had been 
de facto manager of the estate though his possession was based on no 
title, and compare Sudindra v. Budun (1). 

JUDGMENT. 

The bond on which the present suit is brought was given in consoli¬ 
dation of three previous debts evidenced by Exhibits C, D and E. The 
genuineness of these documents is not disputed, but it is alleged that the 
debts were not incurred for the benefit of the mutt. The receipt of the 
first Rs. 5,000 (Exhibit C) has not been entered in the mutt accounts at all 
and though it may have been spent for the purposes of the litigation under 
which Kumaraswami Tambirau was endeavouring to suonort his title 
there is nothing to trace the money. The receiot of the other two sums, 
Rs. 3,000 (Exhibit D) and Rs. 2,000 (Exhibit E) are entered in the mutt 
accounts (Exhibit IV). 

It is pointed out that when the Rs. 3,000 was received there was a 
cash balance of Rs. 1.496 10-1. and when the Rs. 2,000 was received 
there was a balance of Rs. 928-15-8. It is not, however, seriouslv disputed 
that the income of the mutt was amply sufficient for its ordinary and 
legitimate expenses, such as paying kists, (fee., and the real point argued 
before us is whether the expenses of the litigation in which Kumaraswami 
and afterwards Ivundaswami were engaged were a legitimate charge upon 
the resources of the mutt. It is not denied by the Advocate-General 
that in some cases deb's incurred by a de facto but not de jure manager 
would he binding ; but tne contention is that this litigition was brought 
about by a trespasser for his own private ends and was not for the interest 
of the mutt-. 

[70] It is argued on the other side that though the defendants were 
found to be trespassers they resisted the suit in the interest of the adhinam 
for the maintenance of its independence and the establishment of the right 
of its head to nominate his successor, in which contentions the claims of 
the Dharrnapuram mut t were successfully resisted. In the result, however, 
the defendant was ordered to pay his own costs and the High Court 
refused to make them a charge against the mutt. Though the of a 

mutt has large powers (See Sammantha Bandura v. Selappa Chetti (2) 
there is a wide distinction to he drawn between cases in which debts are 
incurred bona tide in furtherance of the objects of the institution and cases 
in which debts are incurred for private and personal purposes. Mere 
recitals in deeds are not (sufficient) Chidambara Sctti v. Kattamma 
Natchiyar (3) and it cannot seriously be contended that it is for the advan¬ 
tage of an institution that an unqualified person shall he able to establish 
himself as its head. It has already been held in Ambalavana v. Saminatha 
(4) that a similar debt is not binding upon the mutt. 

As regards the contention that part of the money may have been 
used for the payment of kists it is pointed out that Rs. 3,000 out of the 
second Rs. 5,000 borrowed has been paid back, and it is clear that the 
lender must have known that the transaction was somewhat of a 
speculation as he delivered up without demur the Government paper 
which had been deposited with him as security for the loans. 

We must reverse the decree of the Subordinate Court and dismiss the 
suit with costs throughout. 

(1) 9 M. 80. (2) 2 M. 175. 

(3) 3 M.H.C.R. 260. (4) Appeal No. 53 of 1891 unreported. 
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[71] APPELLATE CIVIL. 

Before Sir Arthur J.H. Collins , Kt., Chief Justice a nd 

Mr. Justice Parker. 

NARASIMMULU (Plaintiff), Appellant v. GULAM Hussain Sait AND 

ANOTHER ( Defendants ), Respondents .* 

[25th July and 2nd August, 1892.] 

Probate and Administration Act—Act V of l°8J, Sections 45. 82— Administration de 
bonis non — Will relating to self acquired property — Suit by testator's son. 

A Hindu by bis will b'-queathed certain land, his self-acquired property, to 
his infant son. On his dtaih, his widow, who was the executrix named in the 
will, took out probate, but she died intestate before she had fully administered 
the esiaie. 't he son now sued by his next friend to recover arrears of rent which 
hid accrued due on thj land, which had been leased to the defendants by the 
testator : 

Beld that letters of administration de bojiis non should have been taken out, 
and that since the plaintiff did not represent the estate of the testator, he was 
not competent to maintain the suit. 

Appeal against the judgment of Mr. Justice Wilkinson, sitting on 
the original side of the High Court in civil suit No. 217 of 1890. 

The facts of tbe case appear sufficiently for purposes of this report 
from the following judgment. 

The plaintiff preferred this appeal. 

Krishnasami Chetti , for appellant. 

Mr. Kernan and Mr. R. F. Grant, for respondents. 

JUDGMENT. 

This is an appeal by the plaintiff against a decree of Mr. Justice 
Wilkinson dismissing the suit. 

The plaintiff, an infant, by his next friend, brought a suit against tbe 
defendauis, alleging that the defendants were tenants of certain premises 
under a lease granted by plaintiff's adoptive father since deceased, that 
the rent of tbe premises is in arrear, and that defendants refuse to pay 
tbe same to the plaintiff. It was aileged in tbe plaint that, since the 
death of testator, defendants held the premises as plaintiff's tenants, but 
that point was not pressed. It appears ihat the late C. Lutchmiuarasu 
Cbetty, plaintiff’s adoptive father, granted a lease of certain premises on 
[72] tbe 18th June 1886. In March 1887, C. Lubchminarasu Cbetty died 
having made a will appointing his wife, Chencharamal, the executrix, 
and leaving tbe bulk of his property to bis adopted son, tbe plaintiff. 
It was not disputed that G. Lutohminarasu Chetty’s property was self- 
acquired. Cbeuchammal, the executrix, took out probate of the will and 
proceeded to deal with tbe property, but before she had fully administered 
the property sue died. By an instrument dated 14th July 1887, Exhibit 
B, she appointed certain persons to be guardians of the minor son, the 
plaintiff. It must be taken for the purposes of the present suit that 
Obeachammal died intestate and without having fully administered tbe 
estate. Tue defendants admit that the sum claimed is due from them for 
rent and pay the amount claimed, viz., Bs. 3,230, into Court, but they 
allege that the plaintiff js Dot entitled to bring this action on the ground 
that he ib not tbe duly constituted representative under the will of 
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C. Lutchminarasu Chetty. We are of opinion that the learned Judge wa9 
right in dismissing the suit. The present plaintiff does nob represent the 
estate of C. Lutchminarasu Chettv as, by his will, duly proved, the whole 
of his estate vested in the executrix Chenchammal, and it is nob suggested 
that the plaintiff sues eit her as representing the executrix or as administrator 
de bonis non of the testator. We are of opinion that, as the executrix of the 
will died intestate and without having fully administered the trusts of the 
will, an administration of another sort becomes necessary. This is called 
administration de bonis non , that is, of the goods left unadministered by the 
former executor See Section 45. Probate and Administration Act No. V of 
1881. We are further of opinion that the word “mav M in that section is 
not to be construed as merely permissive, but as directory as sho wing the 
course which the Legislature intends shall be adopted. See De Souza v. 
Secretary of State (1). As at the present time the estate of the testator is 
absolutely unrepresented, this suit must fail and we dismiss this appeal 
with costs. 

Branson & Branson , attorneys for respondents. 


16 M. 73. 

[73] APPELLATE CIVIL. 

Before Mr Justice Muttusami Ayyar and Mr. Justice Best. 

KRISHNAMACHARLU ( Defendant ). Appellant v. Rangacharlu 
{Plaintiff), j Respondent * [3rd and 4th March, 1892.] 

Religious trust, assignment of — Delegation of trust—Appointment by trustee of an agent 
for nine years. 

One holding land on trust to supply a temple with rice, &c., out of the income 
of the land, placed the defendant in possession of it under a lease, and subse¬ 
quently. in 18SS, demised it to the plaintiff for nine years under an instrument 
which provided that the plaintiff should collect the income, pay part of it to the 
executant of the instrument, and with the rest perform the trusts above montionel. 
In a suit for rent the defendant denied the plaintiff’s title questioning the 
validity of the instrument of 1888 : 

Held, that the instrument was valid, as it merely appointed t.be plaintiff an 
agent, and did not amount to an assignment of the trust. 

Second appeal against the decree of 0. Wolfe-Murray Acting 
District Judge of North Arcot, in appeal suit No. 228 of 1889 affirming 
the decree of C. Rama Rau, District Munsif of Tirupati, in original suit 
No. 720 of 1888. 

Suit for arrears of rent accrued due on certain land which was 
occupied bv the defendant under an ijara lease. The defendant’s lessor 
was one Venkatachari, in whom the land was vested on a religious trust 
created by his grandfather. On 21st May 1888, Venkatachari executed 
in favour of the plaintiff, an instrument comorising the land now in 
question which, after describing the land, proceeded as follows :— 

In all, three properties of the value of Rs. 2,000 having been pur¬ 
chased by my adoptive grandfather Sri Bhashyam Raghava Charlu for the 
purpose of offering curd rice daily in the temple of the deity of Sri 
Vendanta Desukala in Tripati and distribute the same to foreigners, he 
had been, during his life time, offering curd rice daily from the income 

* Second Appeal No. 1069 of 1891. 

(1) 12 B.L.R. 423 (428). 


758 



KKISHNAMAOHARLU V. RANGACHARLU 16 Mad. 78 

“ of the said estates, and, after his death, I too, in accordance with will the 
" left by him at the time of his death, continued to do in the same manner. 
“ And as it is not convenient for me to do the said kainkaryam (service) 

" [74] in future myself in person, and as I requested vou to be my 
“ trustee to take possession of the said estates and do the said kainkaryam 
“ (service) yourself from the incomes of the said estates, you agreed to it. 

“ Therefore you shall take possession of the said estates for nine years from 
" 30th May 1888 to 30th May 1897, and from the balance of income left 
“ after deducting kist, &c., out of the incomes derived from the said estates, 
“you shall daily offer curd rice of half Talia containing two measures in 
“ the temple of Sri Vedanta Desikuluvaru and out of the cooked rice left 
“ after deducting the swatantrams due to the temnle people, you shall 
“ give me one-sixth of it and distribute the remainder to foreieners. In 
“case any proceedings have to be taken in civil, criminal and other Courts 
of justice about the said estates, you shall take from the incomes derived 
“ therefrom the expenditure that you may have to incur and oontinue to 
“ do the said kainkaryam (service) out of the remaining amount as far as 
“ possible. You should continue to do the said kainkaryam (service) 

“ in a low scale if the incomes of the said estates be insufficient to do 
kainkaryam (service) in the manner mentioned above, and in a grand 
“ scale if the incomes rise. You shall keep and render accounts of 
“receipts and disbursements of the same. ” 

Tne above instrument was filed in the suit as Exhibit A. Another 
trust-deed, dated 4th January 1889, executed by S. Venkatachari appoint¬ 
ing plaintiff permanently as trustee was filed as Exhibit D. The will of 
the executant’s grandfather "was not out in evidence, nor any deed 
whereby the trust was created. 

The District Munsif passed a decree for the plaintiff, which was 
affirmed on appeal by the District Judge. 

The defendant preferred thi® appeal. 

Krishnasami Ayyar , for appellant. 

Rama Rau, for respondent. 

JUDGMENT. 

The only question argued is as to the validity of document A. It is 
urged that Vencatacbari, being himself a trustee, had nob the power to 
assign the trust to the plaintiff, an^ that the Lower Courts are in error in 
decreeing plaintiff’s claim. 

The gneneral rule as laid down by Lord Langdale in Turner v. Corney 
(l) is that trustees who take on themselves the management of property 
for others have no right to shift their duty on [75] other persons, and if 
they do so they remain subject to responsibility towards their cestuis que 
trustent for whom they have undertaken the duty. As observed by Bowen, 
L J. in re Speighti 2), the rule that a trustee cannot delegate means simply 
this, that a man employed to do a thing himself has not the right to get 
somebody else to do it; but when he is empowered to get it done through 
others, he may do so. On referring to document A we find that the 
plaintiff is authorized merely to take possession of the land for nine years, 
and after deducting from the income the kist, &o., to apply the balance in 
the mode described tbereia, and to keep and render accounts of the receipts 
and disbursements. Upon its true construction we do not consider that 
the document evidences aa assignment of the trust, bub only empowers 

(1) 6 Beav. 617. (2) 22 Oh. D. 727. 
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plaintiff to hold possession of the land for a period of nine years and to 
collect the income and apply it for the purposes of the trust in the manner 
indicated by Venkutachari. 

The provision lor rendering accounts indicates that Venkatachari did 
not intend to divest himself of the responsibility to the cestui que trust. 
Though the document is headed a “ trust deed,” and plaintiff is therein 
spoken of as Yenkatachavi's trustee, the relation created appears to be 
ooly that of principal and agent for a limited period without impairing 
Yenkatachari’s lesponsibility to the temple. 

Having regard to the object with which Venkatachari’s grandfather 
purchased the land in the name of the temule, it seems to us that 
Venkatachari was only bound to see that the income was duly collected 
and applied tor the benefit of the temple without himself collecting or 
applying it. 

It might be a question whether, if the transfer were permanent and 
absolute, it could be upheld, hut that is a question that does not arise, as 
the decision docs not rest on Exhibit D, which was executed subsequently 
to the institution of the suit. 

Tne appeal fails, therefore, and is dismissed with costs. 


16 M. 76 = 2 M.L.J. 244. 

[76] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, KtChief , Justice and 

Mr. Justice Wilkinson. 


Saijapathi ( Plaintiff ), Appellant v. Somasundaram and 
others {Defendants Nos. 1. 5, 6, 7. 8, and 16), Respondents J 

L8th April and 5th May, 1882.J 

Hindu Low—Alienation of family property— Right of a son unborn. 

Under Hindu law a son conceived is equal bo a son born; accordingly, an 
alienation by a Hindu bo a bona fide purchaser for value is liable to set aside by 
a‘-on, wbo was in bis mother’s womb ab bhe time of the alienation, to the extent 
of his fchace. 

[F., 14 Ind. Cas. 00 = 173 P.W.R. 1912 ; R., 22 M. 312 ; 12 C.P.L R. 63.] 

Appeal against the decree of C. Venkobachariar, Subordinate Judge 
of Madura (West), in original suit No. 4 of 1890. 

The plaintiff, by his next friend, sued his father and five persons to 
whom ins lather had alienated property to have the several alienations 
set aside: the plaint alleged that the alienations had been made under no 
circumstances of justilying necessity, but for immoral purposes. 

The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment. 

Krishnosami Ayijar, for appellant. 

Sadaqopachanar and Thiaqaroja Ayyar, for respondents. 

JUDGMENT. 

The appellant is the plaintiff, au infant of 44 >ears, who sues 
nominally by his next friend, his maternal uncle, to set aside, so‘far as 
his share is concerned, certain alienations made by bis father, the first 
defendant. The appeal relates to items 4, 5, 10 and 12. Items 4 and 5 
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were sold to the fifth defendant in July 1687, two months before plaintiff 
was born. Item 10 was sold to sixth defendant in September 1888, a 
year after, plaiutiff’s birth, and item 12 in April 1887. 

With reference to these transactions the Subordinate Judge found 
that the sale of items 4 and 5 was boneo fide , and supported by considera¬ 
tion, and that the sale is valid and binding on the [77] plaintiff; that the 
sale of item 10 took place in discharge of antecedent debts which are not 
shown to have been immoral; and that as the plaintiff was not born at the 
time when item No. 12 was sold to the eighth defendant, he cannot object J 
to the alienation. 

The fifth defendant is the paternal uncle of the first defendant. In 
August 188G first defendant wrote to fifth defendant, setting forth the 
difficulties he was in owing to the pressure of his cerditors, and imploring 
him to raise a loan of Rs. 1,500 or 11s. 2,000 on the security of item No. 4. 
On the 7th March 1887, first defendant wrote to fifth defendant a still 
more Dressing letter, stating that his creditors wete threatening to take 
further proceedings, and offering to execute a document, in favour of fifth 
defendant for the lands, item No. 5. On the 9th July 18S7. fifth defendant 
advanced Rs. 3,000 to first defendant and took from him an absolute sale- 
deed for items 4 and 5, at the same time stipulating to reconvey the property 
to first defendant after the lapse of 3 years, or even beyond that time 
on receipt of the consideration. In the sale-deed it was recited that 
the money was borrowed for the purpose of discharging the debts 
contracted by the first defendant on account of his family expenses, as well 
as the hypothecation amount Hue to Kadambavan Sundaram Pillai on item 
No. 4. The first defendant admits the receipt of the Rs. 3,000, and there 
is other evidence in support of it. But it is argued that as the fifth 
defendant has not shown that he made enquiry as to the necessity for the 
loan, and as he did not see to the application of it, it is not binding on the 
minor plaintiff. We think there is ample evidence on the record to show 
that the fifth defendant satisfied himself as to the pressing necessity which 
the first defendant was under, and that he bona fide advanced his nephew 
Rs. 3,000 under very favourable terms, in the hope that he would thus 
enable him to save this portion of his property. The money was 
advanced by fifth defendant to enable first, defendant to p;ty off antecedent 
debts, and as it is not shown that such debts were tainted with immora 
lity, plaintiff cannot set up his right against his father’s alienation of 
items 4 and 5. 

Item No. 10 was sold to the sixth defendant, the maternal uncle of 
the first defendant, in discharge of an antecedent debt which is net shown 
to have been in any way tainted with immorality. Tho letters written by 
first defendant to sixth defendant, in September and November 1880. show 
how urgent his necessity [78] was, and in the latter month sixth de'end- 
ant lent him Rs. 550 on two promissory noies. In discharge of a portion 
of this amount, first defendant, in September 1888. conveyed to his mater¬ 
nal uncle the house-sites and threshing floors, item No. 10. We concur with 
the Subordinate Judge that, as plaintiff has f tiled to show that the antece¬ 
dent debt discharged by the sale of item No. 10 was tainted with im- 
moiality, he cannot impeach its validity. 

With reference to item No. 12, it is admitted that the sale was cot 
made to discharge antecedent debt, and the only question is whether the 
plaintiff, who was nob born until 4^ months after this transition, is entitled 
to dispute it. It is argued that the son’s interest in ancestral property 
existB even before birth. A son caonot object to an alienation validly 

life 761 


1892 

May 5. 

Appel¬ 

late 

Civil. 

16 M. 76 = 
M.L.J. 244. 


M V—96 


16 Mad. 79 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 

May 6. 

Appel¬ 

late 

Civil. 

16 M. 76 = 

2 M.L.J. 244. 


made by his father before he was born or begotten, because it is by birth only 
that he obtains an interest in property then existing in hisancestor—(Mayne’s 
Hindu Law, § 316). The question is whether the right of the son to take 
objection to the alienation of the father dates from the hour of his birth 
or from that of bis conception. The right of an after-born son to share 
as a co-parcener property which has already been divided depends upon 
his being in the womb of his mother at the time of partition. This indi¬ 
cates that under Hindu law membership with the family is considered as 
commencing from conception ( see Smriti Chandrika, I, 27). In Muthiav. 
Zamindar of Ramannd (1), it was held by a bench of this Court that a 
father could not make a gift of ancestral property so as to defeat the right 
of a son in the womb. Following this decision the Court held in Minakshi 
v. Virappa (2), that the rights of a son in the womb couid not be defeated by 
a will made by the fa'her. In Mussamut Gonra Choiodhrain v. Chummum 
Chowdry (3), Norman, C.J , and Kemp, J., held that a child in the womb 
takes no estate, and that a son was not entitled to set aside a deed of 
compromise executed by his father while he was ntero matris. But by a 
rule now generally adopted in jurisprudence, for certain purposes, existence 
begins before birth. As Blackstone says “ An infant in ventre sa mere is 
supposed to be born for many purposes. It is capable of having a 
legacy or a surrender of a copy-hold estate made to it. It may have 
an estate assigned to it, and it is enabled to have an estate limited to 
its use and to take afterwards by such limitation as if it [79] 
were then actually born” (1 Comm., 130). As Domat says (Civil Law, 
Part II, Book II, Section 1, para. 2797) “ The children nob yet born 
when their fathers die are reckoned in the number of children who succeed. 
Although not born when the succession which they are to inherit falls to 
them by the death of father or mother or other relations, yet they belong 
to them upon condition that they shall be born alive, and they are 
considered as heirs already before their birth.” 

We see therefore no difficulty in holding that the right to inherit 
ancestral property accrues at the time of conception and not at birth. It 
is said that this was expressly decided by this Court in Regular Appeals 
43 and 46 of 1874, but on referring to the record we find that no 
judgment was recorded in those cases. 

We concede that, as remarked by the learned Judges who decided 
Minakshi v. Virappa (2), there are obvious reasons for holding that a 
purchaser for value is not bound to enquire whether the wife of his vendor 
is enceinte , but as it appears to us that under Hindu law, as under other 
systems of law, a son conceived is equal to a son born, we must hold 
that an alienation to a bona fide purchaser for value is liable to be set aside 
tc the extent of the son’s share, by a son who was in bis mother’s womb 
at the time of the alienation. 

The decree of the Lower Court will therefore be modified by allowing 
plaintiff to recover on payment his half share in item No. 12. In other 
respects the decree of the Lower Court is confirmed, and the appellant 
must pay the respondents’ costs. 


(1) 2 Ind. Jur. 205. 


(2) 8 M. 89. 
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[80] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Rakken AND ANOTHER 0 Defendants ), Nos. 2 and 3), Appellants , 

v. ALAGAPPUDAYAN ( Plaintiff ), Respondent.* 

I29ih March and 12th April, 1892.1 

Evidence Act — Act I of 1872, Section. 92— Sale-deed ^Contemporaneous oral agreement 
for reconveyance — Mortgage. 

In a suit to reoovec possession of laid on the footing of a sile-deed exeouted 
by the defendants to the plaintiff's vendor, the defendants set up a contomoora- 
neons oral agreement for the reconveyance of the land to them on the reoay- 
ment of a sum of money then borrowed by them from r he vendee, and alleged 
that they had retained possession of and held the patta for the land 
throughout: 

Held, that the defendants were entitled to Drove by oral evidence that the 
transaction was a mortgage and not a sale, unless the plaintiff was an innocent 
purohaser for value without notice of the mortgage. 

Lincoln v. Wright (4 De G. & J. 16) followed. 

Venkatratnam v. Reddiah (13 M. 494) considered. 

[Diss., 3 N.LR 19(271; 72 P.R. 1901 •= 114 PLR. 1901; R., L.B.R. (1893—19001 
154 ; U.B.R. (1902), 3rd Qr. Evidence, 92.3 
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SECOND appeal against the decree of L. A. Campbell, District Judge 
of Sal^m, in appeal suit No. 102 of 1890. affirming the decree of 
V. T. Subramania Pillay, District Mansif of Namakal, in original suit 
No. 442 of 1889. 

The plaintiff claimed certain land as ourchaser from one to whom 
the land had been sold by defendant No. 1, who had bought it from the 
other defendants under a conveyance, dated 24th Januarv 1876. The 
defendants alleged that they had borrowed money from defendant No. 1, 
of which Rs. 50 alone remained due, on the security of the land, that at 
the time of the execution of the conveyance, it was agreed that the land 
should be reconveyed to him when the debt was extinguished, and that 
they had retained possession of the land and held a natta for it through¬ 
out. The Recood issue related to the last-mentioned allegation. 

The District Muosif passed a decree for the nlaintifif, which was 
affirmed on aDpeal by the District Judge, who held that evidence of 
the alleged agreement contemporaneous with the conveyance was not 
admissible. 

Defendants Nos. 2 and 3 perferred this second appeal. 

[81] Parthasaradhi Ayyangar , for appellants. 

Subramanya Ayyar , for respondent. 


JUDGMENT. 

Best, J. —The District Judge dismissed the appeal on the ground 
that the document executed by the apDellants “ must be taken to be what 
it purports to be—an outright deed of sale,” and that they “ cannot be 
permitted to plead a contemporaneous oral agreement or arrangement 
Under which it was to be treated as a mortgage.” 

The question of the admipsibility of oral evidence to prove that an 
apparent sale is, in fact, a mortgage has been considered very fully in Baksit 
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Lakshman v. Govinda Kanji (1), and the rule “ most consonant both to 
the statute law and to equity and justice ” found to b9 that though a 
party, whether plaintiff or defendant, who sets up a contemporaneous 
oral agreement., as showing that an apparent sale was really a mortgage, 
shall not be permitted to start his case by offering direct parol evidence 
of such oral agreement, yet " if it appears clearly and unmistakeably from 
the conduct of the parties that the transaction has been treated by them 
as a mortgage, the Court will give efiect to it as a mortgage and not as a 
sale ; and thereupon, if it be necessary to ascertain what were the terms 
of the mortgage, the Court wiil, for that purpose, allow parol evidence to 
be given of the original oral agreement.” 

The Courts will not allow a rule, or even a statute, which was intro¬ 
duced with a view to suppressing fraud, to be used as a weapon or means 
of effecting a fraud Lincoln v. Wright (2,). 

The above decision of the Bombay high Court was approved and 
followed by Garth, C.J., and Mitter. J., in Hem Chunder Soor v. Rally 
Churn JJns (8), and by this Court in Venkatratnam v. Hcddiah (4), 

The case ot Kashintah Dass v. Hamliur Mookcrjee (5) may also be 
referred to in support of the position that Section 92 of the Evidence Act 
is not a bar to the admission of evidence of subsequent conduct and 
surrounding circumstances for the purpose of showing that what on the face 
of it is a conveyance is really a mortgage. As was observed, however, in the 
case last, referred to, it. must be recollected that the rule 41 turns on the fraud 
winch is involved in the conduct of the person who is really a mortgagee, 
[82] and sets himself up as an absolute purchaser; and the rule of admit¬ 
ting evidence for the purpose of defeating this fraud would not apply to an 
innocent purchaser without notice of the existence of the mortgage, 
who merely bought from a person who was in possession of the title-deeds 
and was the ostensible owner of the property.” 

The respondent (plaintiff) in the present case claims possession of the 

property as such innocent purchaser, whereas the appellants point out 

that he is a near relation oi first d -feniiant and contend that the sale of 

the land to him by the latter is merely collusive and intended to defraud 
them. 

The District Judge has not recorded any finding on the second issue, 
but simply states that the appellants may " have been in enjoyment 
throughout.” If so, this and the fact of their being "still the pabtadars” 
are circumstances favourable to their contention that their property was 
merel\ mortgaged and nob sold outright to first defendant. 

The Lower Appellate Court’s decree must be set aside and the case 
rem inded lor replacement on the file and disposal on merits. The costs 
incurred hitherto will abide the result, and be provided for in the decree 
to be passed by the Lower Court. 

MUTTUSAMI Ayyar. J. — I come to the same conclusion. I desire, 
however, to rest my decision ou the ground stated by Lord Justice Turner 
in Lincoln v. Wright (2). His Lordship said in that case “Without reference 
lt k° question of part performance on which I do not think it necessary 
lc to giy® any opinion. I think the parol evidence is admissible and is 
<4 decisive upon the case. The principle of this Court is that the Statute of 
Frauds was not made to cover fraud. If the real agreement in this 
case was that, as between the plaintiff and Wright, the transaction 


(2) 4 De G. & J. 16. 
(5) 9-C. 898. 
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“ should be a mortgage, it is in the eye of this Court a fraud to insist on the 1892 
“ conveyance as being absolute, and parol evidence must be admissible to April 12. 
“prove the fraud. Assuming the agreement proved, the principle of the old 
“ oases as to mortgages seems to me to be directly applicable. Here 
“ is an absolute conveyance when it was agreed that there should be a LATE 
“ mortgage and the conveyance is insisted on in fraud of the agreement. CIVIL. 

“ The question then, as I view it, is whether there was such an agree- - 

[83] 1 ment as this bill alleges, and, upon the evidence, I am perfectly 1® M. 8 . 
“ satisfied that there was. Besides, the agreement for the mortgage was 
“only part of an entire transaction, and the appellant cannot, as I 
“conceive, adopt one part of the transaction and renudiato the other.” 

Thus the ratio decidendi was that the conveyance formed only part- of 
the real agreement, and that the oral agreement which gave a claim to 
equitable relief formed another part oi the same transaction. Again, the 
ground for departing from the ordinary rule of evidence was subsequent 
unconscionable conduct in taking advantage of that rule and thereby 
endeavouring to mislead the Court into the belief that what was 
only an apparent sale, but a real mortgage was a real sale and 
not a mortgage. The fraud referred to by the Lord Justice was 
not fraud practised at the time when the document w T as executed, 
but the advancement of a claim in fraud of the true intention or the real 
agreement of the parties. It seems to me that Section 92 of the Evidence 
Act, as observed in Venkxtratncun v. Reddiah (l), does not render evidence 
of the oral agreement inadmissible, for, if the real agreement were proved, 
it would invalidate the document as a deed of absolute sale within the 
meaning of the 1st proviso to Section 92 of the Evidence Act and constitute 
a ground for a Court of equity and good conscience giving effect to it only 
as a mortgage. Nor do I see my way to adopting the rule that a party 
should not first start his ease with proof of a contemporaneous oral 
agreement and then confirm it by evidence of subsequent acts and 
conduct of the parties, bub that he should prove the latter first and then 
proceed to prove the former. The subsequent acts and conduct are 
only indications of the contemporaneous oral agreement, and it is 
such agreement that is the real ground of equitible relief. Such 
rule involves in it the anomaly that, while indirect evidence cf 
the true agreement is admissible, notwithstanding Section 92, direct 
evidence of the same is not admissible. I do not, however, desire 
to be understood as saying that it would be safe to rely on the 
uncorroborated oral evidence of the contemporaneous oral agreement 
at variance with the terms of a document, hut I think the absence 
of corroborative evidence in the shape of subsequent possession and 
.conduct and other circumstances is an objection that ought to go to 
the credit due to the parol C8$] evidence and not to its admissibility. In 
the case before us, there was such corroborative evidence though the 
weight due to it was a matter for the Judge to determine. I concur in 
the remarks made by my learned colleague about a bona fide purchaser 
for value without notice or knowledge of the real agreement of the parties 
And in the necessity for a distinct finding on the 2nd issue and in the order 
ii proposed by him. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, 

and Mr. Justice Parker. 


Rayakkal and others (Defendants), Appellants v. Subbanna 
(Plaintiff), RespondentJ [21st and 27th July, 1892.] 

Hindu law —Power of father over ancestral land - Gift to daughters. 

A Hindu, during the infancy of his son, conveyed certain immoveable ances¬ 
tral property to his wife and married daughters by way of gift. After his death 
the son sued by his next friend to have these alienations set aside and to recover 
the property: 

Held, that the alienations should be set aside altogether. 

[D., 24 B. 547 ] 

Second apoeal bv the defendants against the decree of D. Irvine, 
District Judge of Coimbatore, in appeal suit No. 124 of 1890, affirming 
the decree of V. Maltiari Rao, District Munsif of Coimbatore, in original 
suit No. 604 of 1888. 

The facts of the case are stated above sufficiently for the purposes of 
this report. 

Seshagiri Ayyar, for appellants. 

Bhashyam Ayyangar, for respondent. 

JUDGMENT. 

The piea that some of the items of plaint property were the self¬ 
acquisition of Palaoi Gounden does not appear to have been pressed 

before the District Judge and apparently there is no evidence in support 
of the contention. 

The deeds of stridhanam executed to the two daughters were executed 
after their marriage, and without the consent of plain-£85]tiff, who was 
a minor, and together with the deed in favour of first defendant, they 
amount to more than half of the ancestral property. No authority 
in support of a Hindu father’s power to make such an alienation 
of ancestral immoveable property has been quoted at the bar, and 
we find that, in a similar case, the Allahabad High Court on the suit 
of a minor son held that such an alienatioQ must be set aside, not only to 
the extent of the father’s share, but altogether Ganqa Bishcshar v. Pirthi 
Pal (1). 

The second appeal must be dismissed with costs. 


* Second Appeal No. 1030 of 1891. 

(1) 2 A. 635. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttuscimi Ayyar and Mr. Justice Wilkinson. 


SUBBARAYA iPlaintiff ,) Appellant V. VYTHILINGA and ANOTHER 
{Defendants Nos. 1 and 2), Respondents*. [1st, 2od and 8th April, 1891, 

and 16 th September, 1892.) 

Foreign Court—Bankruptcy in Mauritius—Right of suit by trustee under foreign com¬ 
position-deed in British India—•Stamp Act I of 1879, Section 31 —Registration Act 
111 of 1877, Section 17 ( e j. 

A debtor and the firm of which he was a member were adjudicated bankrupts 
in Mauritius and a receiver was appointed by the Court. Subs* quently the creditors 
met and reeolved that if the adjudication was annulled, a composition, payable 
by instalments, be accepted iu full satisfaction of their debts, and that the 
security of the plam&ifl’s firm be accepted for payment of such composition, and 
that the bankrupts’ estate be assigned to that firm, and that the plaintiff be 
appointed trustee to carry out such arrangement. 

An instrument was executed to give effaet tn these resolutions and was con¬ 
curred in by the receiver and approved by the Court, which anuulled the adjudi¬ 
cation and ordered that 'he bankrupts’ estate in Mauritius and India vest in the 
plaintiff, who was appointed trustee to carry out the said composition with full 
powers of realisation. The plaintiff now sued to recover moveable aDd immove¬ 
able property of the bankrupts in India. 

Held (1) that the above instrument was valid as a composition-deed and did 
not require to be stamped and registered as a conveyance : and that any surplus 
that might remain after payment to the creditors did not belong to the plaintiff’s 
firm, but was subject to a trust foe the bankrupts ; 

[86] (2) that the plaintiff was entitled to a decree for the amount expended 
by him in payment of the creditors, together with such costs as were incurred by 
him in recovering debts due to the estate and could not bo recovered from the 
debtors, and the costs of certain sales and a mortgage incurred in realization of 
the estate ; 

<3| that plaintiff was entitled to a decree for possession of the immoveable 
property until the sum due is paid to him by the defendants or is satisfied out of 
the rents and profits of the property. 

No order made by the Court at Mauritius can operate to transfer the ownership 
of immoveable property in British India. So held, without deciding that the 
Court cannot compel the bankrupt when wiihin its jurisdiction to execute in 
favour of the trustee such a deed as will, in accordance with the formalities of 
the local law, render the order of the Court effectual. 

[R., 28 B. 364 ; 20 M. 91 (97) ; 34 M. 247 (248) = 7 Ind. Cas. 417 = 8 M.L T. 120.] 

Appeal against the decree of V. Srmiva^acharlu, Subordinate Judge 
of Kumbakonam, in original suit No. 22 of 1888. 

Suit to recover moveable and immoveable property. 

Defendant No. 1 and the firm of which he was a member were 
adjudicated bankrupts in Mauritius and a receiver was appointed. Subse¬ 
quently a composition-deed was entered into by the creditors and the 
adjudication was annulled, and the plaintiff was appointed trustee under 
the composition with full powers to realise the assets. The property now 
sought to be recovered formed part of the assets in India : some of it was 
in the possession of defendant No. 2. 

The further facts of the case appear sufficiently for the purposes of 
this report from the judgment of the High Court. The fourth and ninth 
issues, which are particularly referred to therein, were framed as 
follows:— 
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(4) “ What is the value of the properties already entrusted to 
“ plaintiff, and if such value were more than sufficient for the discharge 
of the debts undertaken by him, whether plaintiff is entitled to bring 
“this suit? 

(9) “ Whether the defendant No. 2 is in possession of Rs. 10,000 
“ outstandings collected and Rs. 4,000 profits recovered a9 alleged in the 
“ plaint?” 

The Subordinate Judge dismissed the suit in part and the plaintiff 
preferred this second appeal. 

Mr. Gnntz and Mr. IV. Grant , for appellant. 

Mr. Johnstone and Mr. R. F. Grant , for respondents. 


JUDGMENT. 

On the 25th April .1887 the firm of Coo. Vythilingam and Company 
and Coo. Vythilingam (first defendant) personally were adjudicated 
bankrupts by the Bankruptcy Court of [87] Mauritius, and a Mr. Newton 
was appointed by the Court manager and receiver of the bankrupts’ 
property. 

On the 23rd May 1887 Rungasawmy and three others, members of 
the firm of Coo. Vythilingam and Company, were adjudicated bankrupts, 
and Mr. Newton was appointed receiver. 

On the 22nd July 1887 a meeting of creditors was called by Mr. 
Newton under the presidency of the Judge in Bankruptcy, and the cre¬ 
ditors, bv a majority in number and three-fourths in value, passed the 
following resolutions : (i) that a composition of 50 cents in the rupee be 
acceptsi in full satisfaction of the debts in principal and costs due to the 
creditors of the bankrupts, exclusive of all privileged costs and preferential 
claims which am to be paid in full, and on condition that the two 
orders of adjudication of 25th April and 23rd May last he annulled by 
the Court; (ii) that such composition he paid in eight equal monthly in¬ 
stalments ; Uiii that the security of V. Subbarayan and Company (plaintiff’s 
firm) be accepted for the payment of the above composition, and that, in 
consideration of such security, all the joint and separate estate,'effects, and 
property, both real and personal, of the firm of Coo. Vythilingam and Com¬ 
pany an 1 of the individual members thereof, situated in Mauritius and in 
India, be assigned to Suhbarayau and Company; and (iv) that N. Subbarayan 
(plaintiff), the managing member of the firm, be appointed trustee to 
recover and realise all the esiate, effects and property assigned as aforesaid 
and to carry out the above arrangement. 

Mr. Newton, as trustee of the property of the bankrupts, accepted the 
above composition subject to the approval of the Court. 

The same day a deed (Exhibit T) was drawn up and executed by Mr. 
Newton on the one part, Subbarayan and Company on the other part, and 
the bankrupts on the third part, giving effect to the above resolutions. 
This deed of composition was approved by the Court, the orders of adjudi¬ 
cation of bankruptcy were annulled, and it was ordered that all the estate 
and property of the bankrupts, both in Mauritius and iu India, be vested in 
N. Subbarayan, who was appointed a trustee to carry out the said composi¬ 
tion with full power to recover and realise all the said estate and property. 

[88] The plaintiff has instituted the present suit to obtain possession 
of (i) nunja and punja lands, houses and gardens ; (ii) jewels, cattle, vessels 
&c.; (iii) Rs. 10,000 outstandings; (iv) value of produce of lands; and 
(v) debts. 
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’■ Tho Subordinate Judge of Kumbakonam gave the plaintiff a decree 
for the moveables and a declaration of title to items 195 and 200, but 
dismissed hi9 claim in other respects. Plaintiff appeals. 

It is first urged on behalf of the appellant that the Subordinate Judge 
is in error in holding that plaintiff cannot rest his claim on the order 
df the Bankruptcy Court of Mauritius set forth above. The respondents 
support the judgment of the Lower Court on the ground that, after annull¬ 
ing the adjudication, the Bankruptcy Court waa functus officio, and had no 
jurisdiction to pass any further order vesting the property of the bankrupts 
in plaintiff, as the consequence of the order was to remit the bankrupts to 
their former status. We observe that the direction was part of the final 
order passed by the Court of Bankruptcy in the matter of the Bankruptcy 
Of Coo. Vytbilingam and Company and the partners of that firm, and 
that it was competent to the Court to give directions for the due execution 
of the composition-deed when annulling the adjudication of bankruptcy. 
Section 23 (2) of the English Bankruptcy Act of 1883 is as follows:— 
u If the Court approves the composition, it may make an order annulling 
“ the bankruptcy and vesting the property of the bankrupt in him or 
“ in such other person as the Court may appoint.” We agree, however, 
with the Subordinate Judge that, for the purpose of deciding this question, 
the Court of Bankruptcy at Mauritius must be taken to be a foreign 
Court, and that no order passed by it could operate to transfer the 
ownership of immoveable property in British India. The settled ruleoflaw 
is that such transfer is governed by the lex loci rei sites, and until a deed 
of transfer is effected in accordance with such law, the immoveable 
property remains vested in the bankrupt. We are not, however, to be 
understood as deciding that the Court of Bankruptcy cannot compel the 
bankrupt when within its jurisdiction to execute in favour of the trustee 
such a deed as will, in accordance with the formalities of the local law, 
render the order of the Court effectual. 

As regards the plaintiff’s claim so far as it [rests on the composition- 
deed (Exhibit T, which has been admitted in evidence in [89] this 
Court by our order on C.M.P. 399 of 1890), the question raised for our 
decision is whether it is a composition-deed or a conveyance in tho sense 
in which the word is used by the Subordinate Judge. If it is a conveyance, 
the document would require registration, and the suit must fail for 
want of it. We are, however, unable to agree in the opinion of the 
Subordinate Judge that the document is a conveyance and not a 
•composition-deed. His remark that the bankrupts were not parties to it» 
is clearly inaccurate, for they signed the deed. The creditors were duly 
represented not only by Mr. Newton, but also by the plaintiff who 
guaranteed the payment of 50 per cent, which the creditors had agreed 
to accept in full liquidation of their claims. Mr. Newton was a necessary 
party to the deed, as it was executed during the pendency of the bank¬ 
ruptcy proceedings, and without his concurrence and the sanction of the 
Court the property could not have been transferred by the bankrupts. We 
consider that in order to decide the above question, we should have regard' 
more to the substance of the transaction than to its form. The transac¬ 
tion Substantially amounts to a transfer of their property by the debtors 
for the benefit of their creditors, and the intervention of Mr. Newton does 
Hot in our judgment alter the real nature of the transaction. As ai 
«o imposition -deed the document has been duly stamped as provided by 
Section 31 of Aob I of 1879, and a composition-deed is by Section 17 (e) of 
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the Registration Act (Act III of 1877) exempted from registration. We 
are, therefore, of opinion that Exhibit T is valid as a composition-deed. 

Another question urged upon us by the respondent’s counsel is that 
the Subordinate Judge should have recorded a finding on the fourth issue, 
whether the value of the property already entrusted to plaintiff was more 
than sufficient for the discharge of the debts of the bankrupts. It is 
contended on the other side that no such finding is necessary, inasmuch 
as the decision of the Subordinate Judge is supported by that of the 
Bankruptcy Court in Mauritius, which adopted the principle laid down in-. 
ex parte Wilcocks re Wilcocks (1). Our attention has been drawn by the 
other side to the ease of Bolton v. Ferro (2) and Cooke v. Smith (3), and it 
is argued that the assignment of the estate to plaintiff was not absolute but 
conditional, that it was made not for the benefit of [90] plaintiff but as 
security for the payment of the creditors, and that a resulting trust in 
favour of the debtors must be implied. The case of Bolton v. Ferro (2) 
is not really in point, because that was a case of composition prior to 
bankruptcy, and the question was whether a creditor who had entered 
into a contract whereby, in consideration of the present payment of a 
composition on the rest of his debt, was entitled subsequent to the receipt 
of the amount of composition to the full benefit of his security. The 
Court {Bacon, V.C.) decided in the negative, and held that the surplus 
belonged to the estate of the debtor. In the course of his judgment, 
however, the Vice-Chancellor remarked : “ If this had been a bankruptcy, 
.* the trustee would have been entitled to the full benefit of the pledge. ,r 
The same learned Judge decided ex parte Wilcocks re Wilcocks (1). In that ., 
case the debtor, alleging that he had no means of paying his debts, sub¬ 
mitted his schedule to his creditors, who accepted a composition of two 
shillings in the pound. One Davies then took upon himself the burden and 
liability of paying the composition, and as consideration for that the cre¬ 
ditors, who were entitled to the whole of the debtor’s property, and the 
debtor agreed that all the assets of the debtor should be held by him. The 
Chief Judge held that no resulting trust appeared in the deed, and that it 
would be inconsistent with the transaction. But this decision was virtually 
overruled by the decision of the Court of Appeal in Cooke v. Smith (3), 
in which it was held that, although a deed, whereby debtors assigned the 
business and property of the firm to trustees upon trust, contained no 
ultimate declaration of trust for the assignors in case the property was 
more than enough for the payment of the debts, still, the object being the 
payment of debts, the transaction did not amount to a sale, but there 
was a resulting trust of any surplus in favour of the assignors. The 
remarks cf Fry, L.J., are expressly applicable to this case. Referring to 
the deed executed in that case he said : “ Is it a deed by which a firm 
■ and their creditors agreed upon a certain mode of settling the debts and 
'■ nothing more—in\ which case there would plainly he a resulting 
trust for the benefit of the assignors—or is it a deed by which the 
' firm sold their business to their creditors, or a deed by which they 
'agreed to give up theii* business by way of satisfaction and [91] accord 
to their creditors, in either of which two cases it is of course plain that 
" the creditors, and they alone, are the owners.” What was the object of 
the deed in this case? It was a deed for the benefit of creditors, and the 
presumption is that it was intended to pay their debts and nothing more. 
No doubt, a surplus was not contemplated, but it cannot have been intended 

(1) 44L.J. 12. (2) Ii.E. 14 Oh. D. 171. - 13) L.R. 45 Oh. D. 38. 
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that should the debts be paid ia full and a surplus remain that should 
pass to the guarantors. As soon as the debts are paid in full, the inten¬ 
tion of the parties is fulfilled and there is a trust for the assignors. In 
this view we consider it necessary to ask the Subordinate Judge to return 
a finding on the fourth issue. 

With reference to the claim for jewels, there is no reliable evidence 
in support of the plaintiff’s claim, which was rightly disallowed by the 
Subordinate Judge. 

As to the mortgages, only certified copies of the mortgage deeds were 
put in and there is no evidence on the record to enable us to come to a 
definite finding as to tbe validity or otherwise of the mortgage transac¬ 
tions. 

With reference to tbe Rs. 10,000 which the second defendant is said 
to have recovered as the agent of the first defendant, second defendant 
admits the collection of Rs. 6,000 and pleads payment to first defendant. 
There is no evidence to show whether tbe money was collected after the 
vesting order, and in the absence of such evidence, we cannot press 
against tbe second defendant his omission to produce his accounts. 

An account must be taken of the mesne profits of the land which 
admittedly came into second defendant’s possession, and the case must 
go back to the Subordinate Judge for a finding on the fourth issue and the 
latter portion of the ninth issue. 

Finding is to be returned within four months from the date of the 
re-opening of the Court and seven days after the posting of tbe finding 
in this Court will be allowed for filing objections. 

In compliance with the above order, the Subordinate Judge submitted 
his findings. 

This appeal having come on for final hearing, the Court delivered the 
following 
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JUDGMENT. 

The Subordinate Judge has submitt^ a finding on the fourth and 
ninth issues. He finds that the value of the properties realized by the 
plaintiff in Mauritius, amounting to Bs. 17,274'24, has not sufficed to 
meet the expenditure on behalf of [92] the defendants, and that plaintiff 
has expended Rs. 12,722'82 out of bis own pocket. . 

The plaintiff has pub in a memorandum of objections, the Subordinate 
Judge having struck out of his account the sum of Rs. 24,309 35. 

Tbe first item disallowed is Rs. 5,850'21 paid to creditors. The 
Subordinate Judge appears to have disallowed these items, because they do 
n,ot appear in the schedule of debts (Exhibit III) put in by the defendants, 
and because the plaintiff has not explained how the debts were incurred. 
The schedule was not referred to in the composition-deed, and the plaintiff 
undertook to pay nob only the scheduled creditors, but all the creditors of 
the defendants’ firm. Items 9 and 27 are bills made out in the name of the 
firm and are prima facie evidence of the firm’s liability. The defend¬ 
ant, when in the witness-box, did not repudiate these items. Items 29, 
30 and 25 are promissory notes and a cheque issued by the defendants. 
The holders have been paid and have granted their receipt. We do not 
understand the remark of the Subordinate Judge that the alleged pay¬ 
ments are nob true. The defendants have never repudiated their signature, 
nor called in question tbe payments made by plaintiff. Item No. I, 
Rs. 1,027 07, are protest charges. The defendants failed bo take up their 
bills when due and the bank protested them. The plaintiff had to pay 
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the protest charges to the bank, but came to terms with the bank and 
paid less than was actually due. This accounts for the difference in the 
figures referred to by the Subordinate Judge in paragraph 27. The sum 

of Rs. 5,850*21 must, therefore, be allowed. 

The Subordinate Judge has disallowed a sum of Rs. 125, Attorneys? 
costs. These costs were incurred in connection with the bill of Subbaraya 
Chefcty and Company, No. 27 above, and the bill having been allowed, the 
Attorney’s costs follow. The Subordinate Judge has disallowed an item of 
Rs. 3072, costs incurred by plaintiff in recovering rent due by certain 
tenants. Plaintiff obtained a decree, but was unable to recover his costs, 
which were allowed and certified by the Court. He is entitled to be 
reimbursed. 

We think the sum of Rs. 337'02, costs said to have been incurred in 
resisting a claim for wages made by servants of defendants’ firm, was 
rightly disallowed, as the presumption is that [93] costs were recovered 
from the unsuccessful party. The order of the Court as to costs is noton 
the record. 

The plaintiff cannot recovor in this suit the costs incurred by him in 
defending a suit instituted against him in the Courts at Mauritius by the 
defendants. The decree being in bis favour, he is at liberty to take out 
execution. The item of Rs. 6,251 09 was properly disallowed. 

As to the items included under general expenses, the Subordinate 
Judge is in error in saying that a great many of them were incurred by 
plaintiff after he launched this suit. All these sums were expended in 
August, September and November 1887, and appear to be closely con¬ 
nected with defendants’ affairs. In paragraph 20 of his finding the 
Subordinate Judge accepts the plaintiff’s statement as to the sales of the 
“Rabannes.” The twelfth item of Rs. 10 are the costs of the auction 
sales. Exhibit M shows that the Rs. 110 were paid to Mr. Jolliffe, a 
Notary, for preparing a mortgage deed on the property of defendants at 
Mauritius. The sum of Rs. 215*31 was wrongly disallowed. 

It is not now contended that plaintiff is entitled to more than the 
Subordinate Judge has allowed as personal expenses. 

The result is that plaintiff is shown to have expended from his 
own pocket Rs. 18,944 06. He is entitled, as the Subordinate Judge has 
held, to interest on this sum from 1st December 1887 at 6 per cent., till date 
of realisation. He is entitled to a decree for possession of the immove¬ 
able property sued for until the sum due to him is paid by the defendants 
or until the said amount is made good by the rents and profits of the 
property, and, as he succeeds in this suit, he is entitled to his costs. 
There will be a decree accordingly in modification of the decree of the 
Subordinate Judge. 
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[94] APPELLATE CIVIL. 

Before Mr. Justice Wilkinson and Mr. Justice Shephard. 

SEETHARAMA (Plaintiff), Appellant o. VENKATAKRISHNA 
AND ANOTHER ( Defendants ), Respondents .* 

[6lh November, 1891, and 10th March, 1892.] 

Transfer of Property Act—Act IV of 1882. Section 101— Extinguishment of mortgage — 

Merger—Third, mortgagee paying off first mortgage—Priorities. 

Certain land was mortgaged in 1876 to A, and on 10th February 1877 to 
B, and two days afterwards to C: the last-mentioned mortgage was effected to 
satisfy a decree obtained by A on his mortgage. In February 1882 G obtained a 
decree on his mirtgige : this decree was discharged by the sale of the land to D, 
who borrowel part of the purohase money from tne plaintiff to whom he mort¬ 
gaged it on the day of the sale. B subsequently obtained against D and the 
m irtgagor’s representative* decree on hismortgage, which comprised a declaration 
that the stle of 1882 was subject to his lien, and brought the property to 
sale and became the purchaser in execution. 

The plaintiff now sued Band D on his mortgage : 

Held . that the plaintiff’s mortgage was entitled to priority over the mortgage 
of 10th February 1877 to the extent to which the loan secured thereby had gone 
to discharge the mortgage of 1876. 

[R..20M 274 ; 35 M. 181 (185)= 12 Ind. C*s. 412 = 22 M.L.J. 12 f!4) = 10 M.L.T. 
380= (1912) M.W.N. 153; 12 C.P.L.R. 70 ; 16 Ini. Gas. 877 i860) ] 

SECOND appeal against the decree of H. H. O'Farrell, District Judge 
of Trichinouoly, in aDueal suit No. 235 of 1838, affirming the decree of 
P. Dorasami Ayyar, Principal District Munsif of Trichinopoly, in original 
suit No. 287 of 1887. 

Suit to recover principal and interest due on two instruments of 
mortgage (Exhibits C and D). dated, respectively, 8th February 1882 and 
25th October 1883 and executed by defendant No. 1 in favour of the 
plaintiff. Tae latter of these mortgages was executed bo secure repayment 
of a sum of money borrowel for the purpose of erecting a bouse on the 
mortgage premises. This house wn comprised iu the mortgage of 1383, 
but not in the previous mortgages to which the property had been 
subject. 

Tne site of the house originally belonged to one Subba Royer, and 
iu 1876 was mortgaged by him to Subbayvar. The mort-[95]gagor 
again mortgaged the same property to the preseat second defendant on 
10th February 1877 and to oae Swamiaada Ayyar on the 12th February 
1877. The last-mentioned mortgage was effected for the purpose of satisfy¬ 
ing a decree which had been obtaiaed by the mortgagee on the instrument 
of 1876. Swaminada Avyar subsequently sued on his mortgage, and in 
February 1882 obtaiaed a decree which was satisfied by the widow of the 
mortgagor with money obtained by the sale of the Droperty to defendant 
No. 1, in whose favour she executed a sale deed on 8th February 1882. 
On the same day defendant No. 1 mortgaged the land bo the plaintiff for 
Rs. 300, which went bo discharge the judgment-debt, and subsequently 
mortgaged the house by the instrument of 1883 for a further sum of 
Rs. 300. In 1884 defendant No. 2 obtained a decree on his mortgage of 
1877 against the mortgagor’s widow and defendant No. 1, which, inter 
alia, declared that the sale of 1882 was subject to the mortgage sued upon: 

.. .. * Second Appeal No. 1221 of 1890. 
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JUDGMENT. 

The Courts below are clearly wrong in dismissing the suit altogether 
against defendant No. 2. There has been do decision in either Court on the 
question which properly arises. 

The plaintiff claims on the footing of a mortgage of 1882, alleging 
that on the execution of that mortgage money was advanced to pay off 
Swaminada Avyar’s mortgage of 1877, which mortgage was again execut¬ 
ed to pay off Subbavyar’s mortgage of 1876. The second defendant’s 
mortgage of the 10th February 1877 was prior to Swaminada Ayyar’s, 
but subsequent to Subbayyar’s mortgage. What the plaintiff claimed 
was that he, having paid off the mortgage of 1876, was entitled to 
that extent to priority over defendant No. 2. The cases relied upon are 
[96] Gokaldas Gopaldas v. Puranmnl Premsukhdas (l) and Rupabai v. 
Audimulam (2). We must ask the District Judge to decide with reference 
to the law laid down in those cases and Section 101 of the Transfer of 
Property Act whether in fact the plaintiff’s money went in discharge of 
the mortgage of Swaminada Ayyarand whether Swaminada Ayyar’s money 
went in discharge of Subbayyar’s mortgage, and, if so, whether the 
plaintiff is entitled to priority and to what extent. This has reference 
only to the house-site. With reference to the superstructure there was no 
second mortgage and therefore the plaintiff is entitled to a decree. 

The finding is to be returned within six weeks from the date of 
receipt of this order, and seven days after the posting of the finding in 
this Court will be allowed for filing objections. Fresh evidence may be 
taken. 

[In compliance with the above order the District Judge submitted 
his finding, which was to the effect that the plaintiff had advanced Rs. 300 
under Exhibit C, the mortgage of 1882, for the purpose of discharging the 
decree which Swaminada Ayyar had obtained under the mortgage of 1877 
and that Swaminada Ayyar’s judgment-debt had been partly discharged 
thereby, and that the plaintiff was entitled to priority to that extent over 
the second defendant.] 

This second appeal having come on before COLLINS, C.J., and 
Wilkinson, J., for final disposal, the above finding was accepted and the 

decree modified accordingly. { 
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the decree-holder brought the property to sale in execution and himself 
became the purchaser. 

Defendant No. 1 did not defend the present suit, and the plaintiff 
obtained personal decrees against him in both the Lower Courts, but the 
suit was dismissed as against defendant No. 2. 

The plaintiff preferred this second appeal. 

Knshnasami Ayyar . for appellant. 

Subramanya Ayyar , for respondents. 

This second appeal having come on for hearing before WILKINSON 
and Shephard, JJ., the Court delivered the following 


( 1 ) 10 0 . 1035 . 


(2) 11 M. 345. 
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16 M. 97. 

[97] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt. t Chief Justice , and * 

Mr. Justice Wilkinson. 


ATHAKUTTI [Defendant No. 2), Appellant v. Govinda AND 
others ( Plaintiffs ), Respondents .* [25th March, 1892.] 

License to occupy—Landlord and tenant—Notice to quit. 

The plaintiffs who were mirasidars of a village permitted the defendants to 
occupy their land on the condition that they should do blacksmith’s work for 1 
the plaintiffs. The defendants ceased to do the work after a tima 

Held, that the plaintiffs were entitled to evict the defendants without notice 
to quit. 

£R., 22 M.L.J. 1 (9) = 10 M.L.T. 341.] 

SECOND appeal by the defendants against the decree of T. Rama- 
sami Ayyangar, Subordinate Judge of Negapatam, in appeal suit No. 425 
of 1890, reversing the decree of T. Venkatarama Ayyar, District Munsif 
of Valangiman, in original suit No. 496 of 1889. 

The facts of the case are stated above sufficiently for the purposes of 
this report. 

Gopalasami Ayyangar , for appellant. 

Desikachariar , for respondents. 

JUDGMENT. 

% 

The only question raised in second appeal is whether second defend¬ 
ant is entitled to notice. We think not. The defendants were allowed to 
occupy on condition of doing certain work. It is found that they did 
work up to five years ago. On ceasing to do work they were liable to 
eviction without notice. It is not the case of a tenant but the case of a 
licensee. This case may easily be distinguished from those in Abdulla 
Rawutan v. Subbarayyar (1) and Subba v. Nagappa (2), as in both those 
cases there was an agreement to pay rent. Here there was no agreement to 
pay rent, but the mirasidars permitted the defendants to occupy a certain 
house site so long as they did work. This second appeal fails and is 
dismissed with costs. 


16 M. 98. 

[98] APPELLATE CIVIL. 

i • Before Sir Arthur J. H. Collins , Kt., Chief Justice, and ! 

' Mr. Justice Parker. 

•. . _ 

VENKAYYA ( Plaintiff), Appellant v. Lakshmayya (Defendant 
No. 1), Respondent A [13bh and 15th September, 1892.] 

Hindulaw—Partition of part of family property—Suit for ejectment. 

A Hindu sued for possession of a one-third part of a house, a portion of his 
family property. Defendant No. 1 claimed title from the purchaser at a court- 
sale, held in execution of a decree against the plaintiff’s father, the other 

* Seoond Appeal No. 893 of 1891. ... , t Second Appeal No. 1380 of 1891. 

(I) 2 M. 846. (2) 12 M. 353. 
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defendants were undivided brothers of the plaintiff. The title claimed by 
defendant No. 1 was supported by the other defendants, but the plaintiff alleged 
that the purchase at the court»sale had been made benami for him : 

Held, that the suit was not maintainable, being a suit for partition of a 
specific item of the family property, but that the plaintiff might sue to ejeoti 
defendant No. 1 joining his own brothers as defendants. 

£F., 24 B. 128=1 Bom. L.R. 620; Rel., 4 Ind. Cas. 236 (239) = 5 N.L.R. 152; R., 19 
M 267 ; 34 M. 269 (271) = 7 Ind. Gas. 559 (560) = 20 M.L.J. 743 = 8 M.L.T. 269 
='(1910) M.W-N 380; 15 G.P.L.R. 156 ; 21 M.L.J. 1088 (1092) = 10 M.L.T. 
370?= (1911) 2 M.W.N. 420; 1 S.L R. 133 ; 1 SL.R. 142 ; Expl., 14 Ind. Cas. 
524 (527) = 23 M.L J. 64 (76) = 11 M.L.T. 393.] 

Second Appeal by the plaintiff against the decree of C. Ramachandra 
Ayvar, Acting District Judge of Nellore, in appeal suit No. 281 of 1889, 
reversing the decree of V. Subramanya Ayyar, District Munsif of Ongole, 
in original suit No. 455 of 1886. 

The facts of the case are stated above sufficiently for purposes of this 
report. 

Anandacharlu and Krishnasami Rau, for appellant. 

Subramanya■ Ayyar, for respondent. 


JUDGMENT. 

The District Judge has reversed the decree of the District Munsif on*- 
the ground that a suit to enforce partition in a specific item of the 
immoveable property of the family is nob maintainable. We think this 
decision is right. The general rule is that a suit will not lie for a partial 
partition of family property. In this case the action is really one in 
ejectment, and the plaintiff, if he established that first defendant is a 
trespasser, can claim to eject him, notwithstanding that his brother 
supports a false title which first defendant sets up. 

The case is not similar to Chinna Sanyasiv. Suriyai 1), as here there 
has been no alienation by a co-parcener to a stranger. 

[99] The plaintiff, if he does not choose to sue for partition of the 
whole estate, can sue to eject first defendant from the house, making his 
brothers, who refuse to join as co-plaintiffs, defendants in the suit. 

The second appeal fails, and we dismiss it with costs. 


16 M. 99 = 3 M.L.J. 1. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Handley. 


Natasayyan and others ( Defendants), Appellants v. Ponnusami 
l Plaintiffj, Respondent * [2nd September and 7bh October, 1892.] 

Hindu law — Son's liability for his father's debt—Immoral origin of debt—Limitation 
Act—Act XV of 1877, Shedulell , irticle 120—Suit by a decree holder against the 
sons of a deceased judgment-debtor whose property had passed to them. 

A decree was passed against a Hindu for mooey dishonestly retained by him 
from the plaintiff’s family to which he was accountable in respeot of it. The 
judgment-debtor having died, the deoree-holder sought to attach in execution' 
property of the family which had passed into the hands of his sons by survivor¬ 
ship. The sons . objected that such property was not liable to attachment, and 


• Appeal No. 104 of 1891. 
(1) 5 M. 196. 
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the deoree-holder was referred to a regular suit. He now brought a suit against 
the sons : 

Held, (1) that the suit was governed by Article 120 of the Limitation Aot and 
that time began to ran for the purposes of limitation from the death of the 
father; 

(2) that the sons were not entitled to go behind the deoree except for 
the purpose of showing that the judgment-debt was immoral or illegal in its 
origin ; 

(3) that the judgment debt was not of an illegal or immoral nature so 
as to exolude the pious obligation of the sons to discharge it. 

[Dias., 23 A. 206; 22 M. 49 lF.B.) = 8 M.LJ. 312 ; 23 M. 292 (F.B.); F.. 31 M. 472 = 3 
M.L.T. 394; 14 Ind. Cas. 705 i706) = 23 M.LJ. 61 (63) = 11 M.L T. 427; Appr., 
5 C.L J, 80=11 C.W.N. 163 ; R., ‘28 A. 508 = 5 A.L J. 271= A.W.N. (1906) 117 ; 
34 A. 4 16) = 8 A.L.J. 10)5=11 Ind. Cas. 663; 39 C. 862 (875) = 15 C.L J. 228= 10 
O.W.N. 519 (524) = 12 Ind. Cas. 609; 27 M. 243 = 14 M.LJ 84; 16 Ind. Cas. 410; 
10 0.53(61) ; 31 M. 161 (162) =17 M.LJ. 613; 6S.L.R. 150 (159)= 19 Ind. Cas. 
378 ; D. t 17 M. 122 (130); 27 M- 71 (76).] 

• • 

APPEAL against the decree of V. Srinivasacharlu, Subordinate Judge 
of Kumbakonam.in original suit No. 56 of lb88. 

Plaintiffs, Savarimuthu Nadan and Susai Nadan were undivided 
brothers, who owned certain property. Part of this property and certain 
outstanding debts due to the family were sold in 1877 by Savarimuthu 
Nadan to the father of the present defendants who realised the debts. 
The plaintiff, alleging that the sale by his brother was not binding on him, 
brought original suit No. 20 of 1879 on the file of the Subordinate Court 
of Negapatam against [100] the defendants’ father and obtained a deciee, 
which was substantially confirmed by the High Court in 1883, for hia 
one-third share of the land and of the sum realised on account of the cebts 
and for costs. The then defendants died after decree, viz., in October 
1884, and on an application being made for the execution of the decree 
against the property of the judgment-debtor, the sons objected that the 
property had passed to them and was not liable in execution. The 
plaintiff was thereupon referred to a regular suit and now sued in Novem¬ 
ber 1888 to recover the sum deoreed together with a certain sum to which 
be claimed to be entitled on account of mesne profits “ from the defendants 
and on the liability of the family property which is in their hands.” 
The Subordinate Judge dismissed the suit so far as concerned the last- 
mentioned claim, but otherwise passed a decree as prayed. 

The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment. 

The defendants preferred this appeal. 

Subramanya Ayyar, Mahadeva Ayyar and Krishnasami Ayyar, for 
appellants. 

Bhashyam Ayyanqar, for respondent. 

JUDGMENT. 

Defendants appeal against so much of the decree as makes them liable 
to pay to plaintiff out of their family property the sum of Rs. 4,002-15-1> 
together with further interest and proportionate costs. This sum 
represents items 1, 2, 3 and 4 in the plaint schedule. Of these items 1, 

2 and 3 are sums awarded to plaintiff against defendants' father Dorasami 
Ayyar by the deoree in original suit No. 20 of 1879 on the file of tbo 
Subordinate Court of Negapatam as modified by the decree of the High 
Court in appeal No. 152 of 1882. Item 4 is the costs awarded to 
plaintiff against defendants’ father by the same decree, Defendants* 
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father died after the decree and plain till sought to execute the decree 
agaiost the present defendants, but was referred to a regular suit, on the 
ground that defendants took the family property on the death of their 
father by survivorship and not as his representatives, and therefore the' 
decree could not be executed against, them as his representatives. HeDce 
this suit, in which plaintiff claimed the items which have been decreed to 
him, and also certain sums on account of mesne profits of lands and a 
bungalow belonging to his family which were alleged to [101] have been 
for some time in possession of defendants’ father. This latter part of his 
claim was disallowed. 


The first question to be decided in this appeal is limitation. The 
Subordinate Judge holds that the suit is governed hy Article 120 of 
Schedule II of the Limitation Act, which prescribes six years as tbe period 
of limitation for suits for which no period of limitation is prescribed 
elsewhere in the schedule. He hclds that tbe cause of action arose on the 
death of defendants’ father, which be finds to have taken place on 29th 
October 1884, and therefore the suit brought in 1888 is not barred. For 
appellants it is argued that limitation runs as to items 1, 2 and 3 
from the time defendants* father became accountable for these sums, 
which, according to plaintiff’s case, was in 1876, and that the period 
of limitation is three years under Article 62 of the schedule, and the 
suit is therefore barred. We think the Subordinate Judge was right 
in holding that the case was governed by Article 120 of tbe schedule. 
Article 62 clearly cannot apply, for the money sued for was not received 
by defendants, but by defendants’ father. We can see no other article of 
the schedule that applies to tbe case. The suit is one of a special nature, 
founded on the pious duty imposed on sons by the Hindu law of discharg¬ 
ing the debts of their father, other than those contracted for illegal or im¬ 
moral purposes, and the necessity for the suit arises from the fact that the 
decree against the father, which might have been executed in his lifetime 
against the family property, can no longer be so executed after his death, the 
property having passed to his sons by survivorship. We hold, therefore, 
that six years is the period of limitation for this suit under Article 120 of the 
schedule. But this decision is not enough to settle the question, for if the 
cause of action arose at the date contended for by defendants’ vakil, the suit 
would be barred as to items 1,2 and 3 even if six years be the time prescribed. 
Article 120 gives as the time from which limitation begins to run ‘when the 
right to sue accrues.’ It is argued for appellants that the pious duty of sons 
to pay their father’s debt begins as soon as the debt is contracted, or if the 
sons are born after the debt is contracted, with their birth, and therefore 
limitation begins to run from the date of the debt or the date of the son’s 
birth according to circumstances. In support of the position that the son’s 
pious obligation to pay the debt of the father arises at the date of the debt 
or of the birth of the son, [102] the case of Kunhali Beari v. Keshava 
Shanbaga (l) is relied on, and the point certainly does seem to have 
been expressly decided in that case in favour of appellants’ contention. 
It is true that a dictum to the contrary at page 335 of the report of 
Arunackala v. Zemindar of Sivagiri (2) was not noticed in Kunhali 
Beari v. Keshava Shanbaga (1), but the judgment in this latter case is an 
exhaustive discussion of all the authorities as to the position of the son 
by Hindu law with regard to his father’s debts, and it expressly 
negatives the contention there raised that the pious obligation of the 

j__f__ .__ ; 

(1) 11 M. 64. (2) 7 M. 328. 
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son to pay bis father’s debt arises only on the father’s death (see 
page 67.) The authority of this case has not been questioned in 
later decisions, and it is conclusive upon the question. But we think 
it does not follow tl.at, assumiug that the pious obligation arises at 
the date when the debt was contracted or the son was born, limitation 
in the present case therefore runs from the same dates. The question 
under Article 120 of the second schedule to the Limitation Act is, when 
did the right to sue accrue, and in our opinion the right to sue accrued 
only on the death of the father. It must be remembered that suits like 
the present are of a peculiar nature, arising out of the fact that 
the family property, which might be made available for discharge of the 
father’s debts in the father’s lifetime by proceedings in execution of a 
decree against him, can no longer be made so available after his death, 
because the sons are not the father’s representatives qua the family 
property. It is argued for appellants that plaintiff could have sued in the 
father’s lifetime to have it declared that the shares of the sons were also 
liable to tn tiken in execution of a decree against the father and therefore 
plaintiff’s right to sue accrued in the lifetime of the father. No doubt 
Ramakrishna v. Namasivaya (1) and other cases are authorities that a 
judgment-cn ditor who has sought to attach the sons’ shares in execution 
proceedings under a decree against the father and been defeated on a claim 
by the son, can bring a suit to establish his right to proceed against the 
sons’ shares in execution. But though plaintiff could bring such a suit, 
he need nob do so if he can obtain bis remedy against the sons’ shares in 
execution and, moreover, such a suit is a very different one from the 
present suit. In such a suit the question would be whether, the liability 
of the father’s [103] share being admitted, the sons’ shares were also 
liable. In this suit the father’s share having passed to his sons by 
^survivorship, the liability of the whole property has to be established. In 
short, it is a suit sui generis, and in our opinion the right to bring such a 
suit accrues only on the death of the father, and limitation under Article 
120'of Schedule II of the Limitation Act runs only from that date, and 
the suit is. therefore, not barred. 

The next point taken on behalf of appellants is that they are not 
bound by rh-> decree against their father, but it is open to them to question 
it nob merely on the ground that the debts which were the subject of it were 
contracted for immoral or illegal purposes, but generally on every ground 
on which the father could have contested the suit. It appears to us that 
this view overlooks the nature and object of suits like the present. It is 
not a question whether the judgment against the father is a judgment 
inter partes and therefore not binding on the sons. It is settled law that 
in the father’s lifetime the decree against the father could be enforced in 
execution against the sons’ shares, and that they could only avoid liability 
to that decree by establishing the immoral or illegal nature of the debt. 
I$y the death of the father the creditor can no longer proceed against 
the sons' shares in execution, but must have recourse to a suit; bub 
the' object of that suit is the same as that of the proceedings in execution 
in the fath*r’s lifetime and the defence allowed to the sons can 
only be the same. Both to the suit and the proceedings in execution 
the sons m ght set up the defence of fraud or collusion between the 
father and tne creditor ; but apart from that, equally in the suit as in the 
execution proceedings the sons can only resist the liability of their shares 

- * : _ • ___:.. J 

■ ' * IV..: (1) 7 M. 295. 
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to satisfy the decree against their father on the ground of the immoral 
or illegal nature of the debt. We think the Subordinate Judge was 
right in holding, as we understand he did hold, that defendants could not 
go behind the decree in this case except for the purpose of showing that 
the debt was immoral or illegal in its origin. 

It is further contended for appellants that the claims 1, 2 and 3 
against defendants’ father, a share of which has been allowed to 
: plaintiff in this suit against defendants, were in their origin immoral 
• and illegal. Our attention is not directed to any particular portion 
of the evidence upon this part of the case, but it is argued that the 
Subordinate Judge’s own findings show that [104] the debts were tainted 
with immorality and illegality. What the Subordinate Judge’s findings 
came to is this, that the three items, 1, 2 and 3, in the plaint schedule 
were sums collected by defendants’ father on account of plaintiff’s 
family, but never paid to, or accounted for to, the family. No doubt 
this was a dishonest transaction on defendants’ father’s part, but the dis¬ 
honesty is not of such a nature as absolves defendants from their 
pious obligation to discharge their father’s debts. Much has been said in 
the course of the argument as to the peculiar notions of Hindus as 
to what would amount to immorality or illegality in the origin of a 
debt, and allusion has been made to the exceptions to the rule of the pious 
obligation recognized by the commentators in the case of such liabilities 
as a toll or a fine. Without discussing the origin of these exceptions or the 
exact meaning that the words ‘ immoral ’ and ’ illegal ’ bore to the minds of 
commentators on the Hindu law, it seems to us that there can be no ques¬ 
tion that debts of the nature of those found by the decree against defendants' 
father to be justly due by him to plaintiff are not of an immoral or illegal 
nature, upon any reasonable view of the meaning of those words as used in 
the rule of Hindu law under consideration. That rule, as we understand it r 
is that sons are under a pious obligation to discharge the just debts of their 
father, because otherwise he would be liable to he punished in a future state 
for non-discharge of these debts. Upon any intelligible principles of 
morality a debt due by the father by reason of his having retained for him¬ 
self money which he was bound to pay to another would be a debt of the 
most sacred obligation, and for the non-discharge of which punishment in 
a future state might be expected to be inflicted, if in any. The son is not 
bound to do anything to relieve his father from the consequences of his 
own vicious indulgences, but he is surely bound to do that whioh his 
father himself would do were it possible, viz., to restore to those lawfully 
entitled money he has unlawfully retained. In our opinion the contention 
of appellants on this point is opposed to all the principles upon which the 
rule of Hindu law rests, and we agree with the Lower Court that no such 
immorality or illegality in the nature of the original debts has been shown 
as would absolve defendants from their obligation to pay them out 
of the family property. Lastly, it is argued that at least item 4, 
the costs of the suit, is not binding on defendants. It follows from [105] 
the view we have taken that defendants’ liability in this suit is the same 
as it would have been in execution proceedings, viz., to pay the decree : 
amount; that they are also liable for the costs awarded by the decree. 

On the whole the appeal fails and is dismissed with costs. 

Plaintiff has filed a memorandum of objections in respect of that 
part of his claim which has been disallowed. It is not pressed except as to 
a sum of Rs. 304-15-6, the difference between the total claim in the plaint- 
under the heads 1, 2, 3 and 4 and that which the Subordinate Judge* 
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finds would be the correct total. The Subordinate Judge, though be says 
plaintiff’s total is founded on a mistake, gives him only what ne claims. 
It is admitted that it is a purely arithmetical mistake. We shall modify 
the decree by decreeing to plaintiff Rs. 4,307-14-7 and costs proportionate 
instead of Rs. 4.002-15-1. In other respects, the memorandum of objec¬ 
tions is dismissed with costs. 


16 M. 105 = 1 Weir 823. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins , Kt.< Chief Justice , and 

Mr. Justice Parker. 


Queen-Empress v. Viraperumal.* 

[17th October, 18th November and 5th December, 1892.] 

Oaths Act—Act X of 1873, Sections 5. G, 7, 13 —Examination as witness of a child [of 
tender years—Intentional omission to administer affirmation. 

A child, aged about six years, was called as a witness in a Sessions Court. 
The Judge sati-fied himself of his intellectual capacity to give evidence, but 
intentionally omitted to administer an affirmation on the ground that he was of 
too tender years to render any attempt to bind his conscience expedient or 
practical!v operative. The Judge did not examine the child for the purpose of 
eliciting \vh- t.ber he knew it was wrong not to tell the truth, or whether he 
knew the difference between right and wrong, but he told him to tell the truth 
and permitted him to be examined as a witness : 

Hell, that the child should have been affirmed. 

Qucere, wbet.ber the omission to affirm the child having been intentional on 
the part of the Judge, the case came within the provisions of Oaths Act, 
Section 13. 

CR., 11 C.P.L.R. 16 (18) (Cr.) ; 10 O.C. 337 (340).] 

[106] Case referred under Criminal Procedure Code, Section 374, 
by T. Weir, Sessions Judge of Madura. 

Mr. J. G. Smith , for the prisoner. 

Mr. K. Brown , for the Crown. 

At the first hearing their Jjordships directed the further examination 
of certain witnesses. This examination having taken place, the case now 
oame on again for disposal. 

The further facts of this case and the arguments adduced at the 
hearing appear sufficiently for the purposes of this report from the 
judgment. 

Oaths Act, 1873, Sections 5, 6, 7 and 13 are as follows: — 

Section 5.—“ Oaths or affirmations shall be made by the following 
persons:— 

(а) All witnesses, that is to say, all persons who may lawfully be 
examined, or give, or be required to give, evidence by or before any Court 
or person having, by law or consent of parties, authority to examine such 
persons or to receive evidence ; 

(б) Interpieters of questions put to, and evidence given by, witnesses ; 

and 

(c) Jurors. 

Nothing herein contained shall render it lawful to administer, in a 
criminal procteoing, an oath or affirmation to the accused person, or 

• Referred Trial No. 36 of 1892. 
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-interpreter or juror shall make an oath. 

16 M. 106= Section 7. —All oaths and affirmations made under Section 5 shall be 

1 Weir 823. administered according to such forms as the High Court may, from time 

to time, prescribe. 

And, until any such forms are prescribed by the High Court, such 
oaths and affirmations shall be administered according to the forms now 
in use. 

Explanation .—As regards oaths and affirmations administered in the 
Court of the Recorder of Rangoon and the Court of Small Causes of 
Rangoon, the Recorder of Rangoon shall be deemed to be the High Court 
within the meaning of this section. 

[107] Section 13.—No omission to take any oath or make any 
affirmation, no substitution of any one for any other of them, and no irre¬ 
gularity whatever in the form in which any one of them is administered, 
shall invalidate any proceeding or render inadmissible any evidence 
whatever, in, or in respect of which such omission, substitution or 
irregularity took place, or shall affect the obligation of a witness to state 
the truth.” 

The form of affirmation directed by the High Court under Section 7 to 
be administered to children is as follows :— 

“ I affirm that what I shall state shall be the truth, the whole truth 
and nothing but the truth.” 

JUDGMENT. 

COLLINS, C.J.—The accused Viraperumal Asari has been convicted 
of the murder of a boy named Vellayan, aged three years, on the 3rd June 
1892 and sentenced to death. Viraperumal Asari was on a visit to the 
boy’s parents and had been living in their house for some weeks. 

On the 3rd June the father of Vellayan went to work at a village 
some miles from his home. His wife brought him his meals at midday, 
and at three naligais after sunset he returned to his village. On his way 
home he was met by his wife, who informed him that the child was 
missing. He searched for the child that evening, but with no result. Next 
morning he renewed the search and passing by a well some three-quarters, 
of a mile from his house discovered the body of his son floating in the 
water. He took the body from the well and discovered that the jewels usual¬ 
ly worn by the child were missing, viz., a kapu, silver waistcord and a toe¬ 
ring. The neighbours soon assembled at the place, and the police being 
sent for arrived about noon. An inquest was held that same afternoon, 
apparently at some place near the well where the body was found, and the 
corpse was afterwards sent to the Hospital Assistant atDindigul, who was 
examined before the Sessions Judge and who had no doubt that the cause 
of death was drowning. 

At the inquest the police examined a boy named Arumugam, aged 
about six, a cousin of the deceased and he said that he saw the accused 
taking Vellayan along the path to the dhobi’s house towards the north, 
and he pointed out the accused who was standing near. The accused was 
then arrested and remained in the custody of the police that night. Early 

782 


16 Mad. 107 Indian decisions, new series [Yol, 

necessary to administer to the official interpreter of any Court, after he 
has entered on the execution of the duties of his office, an oath or 
affirmation that he will faithfully discharge those duties. 

Section 6.—Where the witness, interpreter or juror is a Hindu or 
Muhammadan, or has an objection to making an oath, he shall, instead of 
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the next morning the police brought the accused to the Village Munsif. 
The Village [106] Munsif, in the presence of the police, questioned him, 
and the accused then said the jewels were at Tandavan Asari’s stack and 
he would produce them. The accused accompanied by the Village 
Munsif, the police and others went to this stack and took out a knot of 
cloth from the stack. The cloth upon being opened by the Munsif con¬ 
tained a silver bangle, a silver waistcord and a toe-ring. These articles 
were identified as those worn by the deceased boy. 

The fourth and fifth prosecution witnesses say that, on the afternoon 
the child was missed, they were working at a forge and they saw the 
accused with the child Vellayan pass by about 4-30 P.M. and coing in 
the direction of the well where the body was found, and the seventh and 
eighth prosecution witnesses say that they also saw the accused and the 
child a little further on than the place s joken of by the fourth and fifth 
prosecution witnesses. The Sessions Judge says that this group of 
witnesses is of a class not uofrequentlv open to suspicion and he further 
says that the object is to complete what is regarded by the police or 
prosecution as links in a chain of evidence. If this suspicion is correct, 
viz., that the police obtained the evidence of these witnesses by imp-oner 
means for the purpose ahovemenbioned, of course their evidence is worth¬ 
less; but I am inclined to believe the witnesses, more especially as the. 
Sessions Judge is not under the circumstances of the case prepared to 
reject it as unreliable. The other witness for the prosecution is Aru- 
mugam, said to be six years of age, who is described bv the Sessions Judge 
as a “ very young child—seems unusually intelligent." This witnpss was 
told to tell the truth, but was not. affirmed or examined for the purpose of 
eliciting whether he knew it was wrong not to tell the truth or whether 
he knew the difference between right and wrong, and the Sessions 
Judge says the witness was of too tender years to render any attempt to 
bind his conscience expedient or practically operative. The printed copy 
of the evidence of this little child is, if reliable, conclusive of the fant that 
on the day in question between 4 and 5 P.M. the accused took the 
deceased boy from his playmates and led him away. It would have been, 
more satisfactory to me, however, if Arumugam’s evidence had been taken 
down by way of question and answer. This is practically the case on 
the part of the prosecution. The accused stated before the Committing 
Magistrate that on the day in question he was working with his aunt’s 
husband Thandavan Asari at smith’s work until sunset aod denied that he 
took the [109] silver articles named from the stack. The accused called 
Thandavan Asari before the Sessions Judge. This man was the father of 
Arumugam and the owner of the stack where the jewels were found, and he 
denies that the accused was working with him on the day named and 
in cross-examination he states that the accused did produce the jewels 
from the stack. 

The counsel for the accused in the High Court argued that the 
evidence of the Village Munsif, ninth prosecution witness, and the police 
constable, tenth prosecution witness, to the effect that Arumugam stated, 
at the well that Viraoerumal took the deceased child away and pointed 


out accused as Viraperumal and after that the Mahazar was written, ought 
not to be believed as the Mahazar states in answer to question 11, “If any 
persons are suspected who? and why?”—A. “Suspicion not known"; and 
it was impossible to believe that if Arumugam made the statement alleged 
and pointed out the accused and in consequence the accused was taken 
into custody that fact would nob appear in the Mahazar ; and that the 
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prosecution witnesses 4, 5, 7 and 8 are not trustworthy and the details of 
their evidence as to distances are not in accordance with the facts. It was 
also urged that Arumugam not having been affirmed, his evidence was not 
admissible. The High Court directed the case to be sent back to the. 
Sessions Judge to re-examine some ot the witnesses for the prosecution as 
to the time the Mahazar was written, the distances spoken to and to 
enquire whether Arumugam affirmed before he gave his evidence and to 
give his oninion upon the additional evidence. The re-examination of the 
witnesses does not throw much more light upon the case, but I think that 
tho Sessions Judge’s opinion is right that the Mahazar was made out 


before, but not signed until after the witness Arumugam had made his 
statement. The Mahazar is on the common printed form, and, as the 
proceedings took place under a tree and a heavy shower of rain came on, 
the witnesses got away as quickly as possible and are not strictly accurate 
as to the sequence of events. With regard to the evidence of some of the 
witnesses as to how far one spot is from another, the Sessions Judge 
points out that uneducated witnesses in this country, especially in Madura, 
have little idea of distance or time, usually pointing to an object to 
determine the one and the heavens to determine the other. 




The other point to be considered is whether the evidence of Arumugam 
is admissible, the Sessions Judge having intentionally [110] declined to 
affirm the boy on the ground that he was of too tender years to render 
any attempt to bind his conscience expedient or practically operative. Act 
X of 1873, commonly called the Oaths Act, is the Act that governs the 
procedure as to administering oaths and affirmations, and by Section 5 it 
is enacted that oaths or affirmations shall be made by all witnesses, i.e ., 
all persons who may lawfully be examined, or give, or be required to give, 

evidence by or before any Court.having by law.power to 

receive evidence, and by Section 7 all oaths or affirmations made under 
Section 5 shall be administered according to such forms as the High 
Court shall, from time to time, prescribe. The High Court of Madras 
has directed certain forms to be used and especially one form of affirmation 
to be administered to children of tender age. Section 13 enacts that no 
omission to take any oath or make any affirmation, no substitution of any 
one for any other of them, and no irregularity whatever in the form in 
which any one of them is administered, shall invalidate any proceeding or 
render inadmissible any evidence whatever, in or in respect of which 
such omission, substitution or irregularity took place. 

In Queen v. Mussamut Itwarya (l) the question decided on this point 
was whether the evidence of a witness taken on simple affirmation only 
was admissible, and Kemp and Birch, JJ„ held, inter alia, that the Sessions 
Judge being of opinion that the witness was not aware of the'responsibility 
of an oath, examined her on simple affirmation and the omission to examine 
the witness on oath or solemn affirmation was anomission which was know¬ 
ingly made by the Judge and it cannot be said that because the omission 
was knowingly made it renders the evidence inadmissible under Section 5, 
for Section 13 says no omission of any kind shall render the evidence of a 
witness inadmissible. But the same learned Judges in the case of Queen v , 
Anunto Chuckerbutty (2) held as appears by the report as follows :— " It 
does not appear to me that this section (Section 13) would render the 
evidence of a child nine years old, whose evidence as in this case has been 
advisedly, and not by omission, recorded without any oath or affirmation, 

(1) 14 B.L.R. 54. (2) 14 B.L.R. 295. 
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admissible as evidence." la consequence of this decision Quean v. Sewa 
Bhogta (1) was referred to a Fall Bench and Couch, C.J., Kemp, 
• Phear and Markby, JJ., held—the case being decided [111] without 
argument—that the word “ omission " in Section 13 of Act X of 
'• 1873 includes any omission and is not limited to accidental or negli¬ 
gent omission. Jackson, J., dissented from the other members of 
i the Bench, The judgment of the Chief Justice is very short and 
simply says that the word " omission ” in Section 13 includes any omis¬ 
sion and is not limited to accidental or negligent omissions. Jackson, J., 
was of opinion that Section 13 was intended to obviate the effect of any 
evasion on the part of witnesses or mistake on the part of officers of the 
Court, and not to give a power to Judges or Magistrates to render the 
whole Act as it were ineffectual by perversely or erroneously ordering 
that witnesses should not take an oath or affirmation. 

In a very recent case Queen-Empress v. Shava (2) at a trial on a 
charge of murder one of the prosecution witnesses was a girl, ten years 
old. The Sessions Judge allowed her to be examined without adminis¬ 
tering any oath or affirmation. Jardine, J., held that although the girl 
ought not to have been examined as a witness until she had made the 
proper affirmation, yet that the irregularity was saved by Section 13. 
Parsons, J. t declined to deal with this question at all, but, as there was 
other evidence, concurred in confirming the conviction for murder. 

The Judges of the Allahabad High Court differ from the decision of 
the Calcutta Full Bench. Mr. Justice Mahmood in Queen-Empress v. 
Mam (3) in a very able judgment in which the English as well as the 
Indian cases are reviewed, came to the conclusion that Section 6 of the 
Oaths Act, 1873, imperatively requires that no person shall testify as a 
witness, except upon oath or affirmation, and notwithstanding Section 13 
of the same Act the evidence of a child, 8 or 9 years of age, is inadmissible 
if it has been advisedly recorded without any oath or affirmation ; and in 
Queen-Empress v. Lai Sakai (4) Straight and Tyrrell, JJ., agreed with 
Mahmood, J., that the evidence of a witness is inadmissible if the Court 
advisedly declines to administer to such witness an oath or affirmation. 
In Queen-Empress v. Perumal (5) the same [112] point arose, and Sir 
T. Muttusami Avyar and Wilkinson, JJ., held that, although the Sessions 
Judge was in error in not administering an oath or affirmation, the irre¬ 
gularity was cured by Section 13 of the Oaths Act. This judgment was 
delivered during the time the present case was under the consideration of 
Parker, J., and myself. 

Section 118 of the Indian Evidence Act, 1872, enacts that all 
persons shall be competent to testify unless the Court considers that they 
are prevented from understanding the questions put to them, or from 
giving rational answers to those questions by tender years, extreme old age, 
disease whether of body or mind, or any other cause of the same kind. Every 
person, with the above exceptions , is therefore competent to give evidence . 

(1) 14 B.L.R. 294. <2» 16 B. 359. (3) 10 A. 207. (4) 11 A. 183. 

16 M. 111-N = 1 Weir 827-N. 

(5) Referred Trial No. 40 of 1892 : JUDGMENT.—" The Sessions Judge reports 
4t that the omission to administer an affirmation to the second witness Kuliammal was 
“deliberate, as ho thought the child was of too teodor years to render any attempt to* 
11 bind her conscience expedient. We have, no doubt, that the Sessions Judge was in 
41 error and that the girl Kuliammal ought not'to have been examined as a witness 
"until she had made the necessary affirmation. But we agree with the Calcutta and 
41 Bombay Courts that Section 13 of the OathB Act includes any omission and that the 
irregularity was saved th ereby.” 
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The Oaths Act X of 1873 by Section 5 enacts that oaths or affirma¬ 
tions shall be made by the following persons (a) “ all witnesses, that 
is to say, all persons who may lawfully be examined, or give, or be 
required to give, evidence by or before any Court or person having,’ bylaw 
or consent of parties, authority to examine such persons or to receive 


Appel¬ 
late 

- . - -- - kjl lU IDUOIVO 

Criminal, evidence. The law then stands thus. All persons are (with certain 
16 M ios= ® xc0 P fcioas ) competent to give evidence : all witnesses who may lawfully 

be examined shall make an oath or affirmation. But it is said that 
1 Weir 823. Section 13 of the Oaths Act absolutely cures any omission or refusal to 

administer any oath or affirmation, and a Judge mav advisedly refuse to 
administer to any competent witness any oath or affirmation and such 
evidence although not given upon oath or affirmation is admissible in 
evidence. I am of opinion that a witness’ evidence taken under such 
circumstances as in the present case is not admissible. The Sessions 
Judge refused to administer any oath or affirmation, and it cannot, there- 
iore, be said that he merely omitted to administer such oath or affirma- 

fcl0D ' Tha . fc fche acbion of th e Sessions Judge in not administering an oath 
or affirmation was irregular admits of no doubt, but the question is was 
the irregularity cured by Section 13 of the Oaths Act. 

I agiee with Jackson, J., that the Judge having been directed bylaw 
to examine the witness in question upon affirmation and having deter¬ 
mined that he would not administer such affirmation, the witness has 
been examined contrary to law and the evidence is inadmissible (Queen 
v. Sewa Bhogta (1).) It may be argued that [113] it is the policy of the 
Indian legislature not to allow any technicality or mere omission to interfere 
with the decision of a competent Court, e.g., Section 195 of the Code of 
Criminal Procedure enacts that certain offences shall not be cognizable 
by a Court unless a previous sanction, as therein defined, is given, yet 

Section 537 says that no finding or sentence.passed by a Court of 

competent jurisdiction shall be reversed.by the want of any 

sanction required by Section 195 unless a failure of justice is occasioned 
thereby ; but can it be said that a conviction would be legal if a previous 
sanction had been asked for and refused on the ground that no such 
sanction was necessary ? It is clear that there is a difference between acts 
of omission and acts of commission, and as Section 13 only mentions acts 
of omission, I decline to extend the section to acts of commission. 

I am, however, of opinion that the evidence in the case, apart from 
that of the child Arumugam, justifies the conviction of the accused for 
the murder of Vellayan, and I would, therefore, confirm the conviction 
but, taking into consideration the youth of the accused, and that it is 
possible the murder was not a premeditated one, but was committed on 
account of a sudden temptation to possess himself of the boy’s jewels, 

I would alter the sentence to one of transportation for life. 

Parker, J.— The Sessions Judge has re-examined prosecution witness¬ 
es 4, 5, 9 and 10 as to the omission of the mention of suspicion against 
the prisoner in the inquest report, and has also re-examined the seventh 
witness as to the exact spot where he alleges he saw the accused and 
the boy. The k.ahazui filled up was the usual printed form supplied to 
btation xi.ou96 Offices, and I am of opinion that the Judge is right in his 
opinion that this must really Have been filled up before the boy Arumugam 
pointed out the prisoner. Had such not been the case there is no reason 
whatever why the fact should not have been recorded in the Mabazur. 


(1) 14 B.L.R. 294. 
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The truth seems to be that the boy was questioned after the Mabazur 
was written and before it was signed,—bub just at tbat moment heavy 
rain came on, so the Mahazur was hastily signed and the information 
given by the boy recorded on a separate piece of paper. 

Nor do I see sufficient reason to doubt tbe evidence of the two 
dhobies. They are uneducated people and their inaccuracy in calculating 
and expressing distances in English measurements is [114] not a sufficient 
reason for discrediting the general truth of their testimony. 

The third ground of objection taken by the learned counsel was as to 
the admissibility of the evidence of the boy Arumugum on the ground that 
he bad not been affirmed. In answer to our inquiry the Sessions Judge has 
explained that he intentionally omitted to administer an affirmation, as it 
appeared to him that the child was of too tender years to render any attempt 
to bind his conscience expedient or practically operative. By this I under¬ 
stand the Judge to mean that he believed the child too young to understand 
the nature of an oath or affirmation and the consequences attaching to a 
breach thereof. The Judge did enjoin the child to tell the truth and in 
that manner attempt to impress upon him his obligation as a witness. 

The Judge states that he fully satisfied himself of the intellectual 

capacity of the child to give evidence, and the child was, therefore, a 

competent witness under Section 118 of the Evidence Act. Under Section 

5 of the Indian Oaths Act an affirmation should have been administered, 

and the question for consideration is whether, with reference to Section 13, 

Act X of 1873, the omission or irregularity renders the child’s evidence 

inadmissible. The earliest case on tbe question is Quean v. Mussamut 

Itwarya (1). That was a case in which the Sessions Judge examined 

a little girl on simple affirmation being of opinion from the answers 

given by her that she was not aware of the responsibility of an 

oath. It was held by the Court (Kemp and Birch, JJ.) that tbe evidence 

was not rendered inadmissible, because tbe omission was knowingly 

made, and that the credibility of the evidence had been rightly left to the 

Jurv. 

• 

A few months afterwards a similar case occurred and the question 
was referred to the Full Bench by Couch, C.J., and Ainslie, J.. whether 
the word omission ” in Section 13 included any omission and was not 
limited to -accidental or negligent omissions. It was held by the Full 
Bench (Couch, C.J., Kemp, 1'bear and Markby, JJ.) that the word included 
any omission, but Mr. Justice Jackson dissented from this opinion (Queen 
v. Sewa Bhogta (2).) 

In 1888 the question was raised at Allahabad before a single [1153 

Judge (Mr. Justice Mahmood), who held {Queen-Empress v. Mam (3) ) 

that a witness who, by reason of tender age or want of previous 

instruction, had no conception of the obligations of an oath, whether with 

respect to a future life or to the punishment for perjury, could not be 

regarded as competent to give evidence legally admissible. On this ground 

he held the evidence of the child-witness to be inadmissible, though he also 

dissented from the view of the Calcutta Full Bench in Queen v. Sewa 
Bhogta (2). 

• This opinion of Mr. Justice Mahmood was considered by a Divisional 
Bench of the Allahabad High Court in Queen-Empress v. Lai Sahai (4) 
(Straight and Tyrrell, JJ.). It was then held (contrary to the opinion of 
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Mahmood, J ) that in determining the question of the competency of a 
witness under Section 118 of the Evidence Act, it was not necessary to enter 
into inquiries a9 to the witness’ religious belief or his knowledge as to the 
consequences of falsehood in this world or in a future state. It was held 
that if a child was possessed of sufficient intellectual capacity to give a 
CRIMINAL, rational and intelligent account of what he had seen or heard or done on a 

-particular occasion, his competency as a witness was established and the 

16 M. 105= question of the credibility to be attached to his statements only arose when 
1 Weir 823. i, e had givea his evidence. In that case the child had stated to the Sessions 

Judge that he knew the difference between truth and falsehood, but did not 
know the consequences here or hereafter of telling lies,—but be promised 
to tell the truth. The High Court held that the Sessions Judge ought to 
have solemnly affirmed him, but without expressly deciding the question 
as to the effect of Section 13 of the Oaths Act sent for the witness and took 
his evidence afresh. 


1892 

Dec 5. 

Appel¬ 

late 


In Bombay the point came recently before a Division Bench (Jardine 
and Parsons, J J.). The former concurred with the view of Chief Justice 
Couch and his colleagues at Calcutta that the irregularity, though inten¬ 
tional, was covered by Section 13. He pointed out, however, that the 
irregularity was serious inasmuch as it might lead to the Judge failing to 
make proper inquiry into the intellectual capacity of the child. Mr. Justice 
Parsons abstained from expressing any opinion inasmuch as he considered 
there was sufficient evidence, independently of that of the child, to prove 
the guilt of the accused. 

[116] Finally there is the judgment of this High Court {Queen- 
Empress v. Perumal (l), in which it was held by Sir T. Muttusami Ayyar 
and Wilkinson, JJ., that though a girl-witness ought to have been affirmed 
the irregularity wa9 covered by Section 13. 


I do not myself feel any doubt that the evidence is admissible and 
the weight of judicial authority appears strongly to support this view. 
Section 13 of the Oaths Act is only one of many instances indicating the 
settled policy of the Indian legislature to prevent justice being defeated 
by a technical irregularity. It maintains the legal obligation of a witness 
to speak the truth, while at the same time it provides against the possible 
failure of justice through a technical irregularity. Under Section 118 of the 
Indian Evidence Act ho sort of religious belief or knowledge of temporal 
penalties is required from a witness. All that is necessary is rational 
understanding and power to answer rationally, and though an oath or 
solemn affirmation is prescribed, the omission to take it will not relieve 
the witness of the legal obligation to state the truth. It is obvious that it 
may be impossible for th9 witness to know whether the omission to affirm 
him is intentional or an oversight, and if the mental perversity of the 
Magistrate (of which the witness may know nothing) does not destroy his 
legal obligation to state the truth, why should it render his evidence 
inadmissible and thus defeat tbe ends of justice ? What could have been 
the object of the legislature in maintaining the obligation to state the 
truth if the statement when made was not to be used as evidence? In 
the present case the Judge was careful to satisfy himself as to the com¬ 
petency of the witness under Section 118 of the Evidence Act, and though 
he, for a mistaken reason, omitted to affirm him, I do not think the 
evidence is thus rendered inadmissible. 


(1) Referred Trial No. 40 of 1892 (16 M. Ill, supra). 
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This evidence is material also,—for though there is other evidence 
that the deceased boy was in company with the prisoner,—the witness 
Arumugam is the only one who speaks to the prisoner having led him 
away. The statement by the boy appears to have been made quite 
spontaneously and naturally, and it would have been difficult if not 
impossible to have tutored the child to make such a statement. It was 
his statement which led to the arrest of the prisoner aDd to the pointing 
out of the jewels. 

[1173 It is the evidence on this latter point which appears to me to 
fix the guilt upon the prisoner. Had he not been really guilty, the dis¬ 
covery of the jewels by his agency would seem to have been impossible. 

As to the sentence the accused is a mere youth and a relative. The 
murder does not appear to have been premeditated, and I am inclined to 
think the prisoner may have yielded to sudden impulse and temptation 
when he found himself alone in the company of his little cousin. Having 
regard to his youth and the time that has elapsed, I think we may perhaps 
be justified in commuting the sentence to transportation for life and I 
would order accordingly. 


16 M. 117. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


ATCHAYYA ( Plaintiff ), Appellant v. Bangahayya AND 
ANOTHER ( Defendants ), Respondents * 

[29th March and 29th April, 1892.j 

Civil Procedure Code, Sections 13. 272— Execution proceedings—Res judicata—Matter 
'which ought to have been raised as a ground of defence. 

A and B obtained a decree against X and Y. on which about Rs, 9.000 was 
due. Z obtained a decree against A and B, on which about Rs. 6.400 was due, 
and in execution attached the first-mentioned decree. A aDd B alleged in the 
matter of the execution of their deoree for the first time, that the suit against 
them had been inBtitu'ed really by X though in the name of his son Z, and con¬ 
sequently contended that the decree amount, which they paid into Court, was the 
property of X and so liable to satisfy their claim. The above allegation was sub¬ 
stantiated and Z’s claim on the money in Court was disallowed on appeal : 

Held, (1) that A and B were not precluded from asserting their claim to the 
money in Court by reason of the above allegation not having been made by way 
of defence to the suit of Z ; 

(2) that A and B were entitled to enforce any claim, which X might 
enforce, for the purpose of satisfying their decree, and accordingly that Z’s claim 
on the money in Court was rightly disallowed. 

[8., 19 A. 517.] 

Appeal against the order of H. R. Farmer, District Judge of 
Vizagapatam, dated 19th February 1891, and made on civil mis- [H8] 
cellaneous petitions Nos. 16 and 23 of 1891 in execution of the decree 
passed in original suit No. 10 of 1886 on the file of the District Court of 
Vizagapatam, and petition under Civil Procedure Code, Section 622, praying 
the High Court to revise another order made by him on civil miscellaneous 
petitions Nos. 76 and 100 of 1891, and dated 25th March 1891 in 
execution of the deoree in original suit No. 3 of 1886. 

Civil Revision Petition No. 238 of 1891 and Appeal against Order No. 95 of 1891. 
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In original suit No. 3 of 1886 on the file of the District Court of 
Vizagapatam, the present respondents obtained against two persons, one 
or whom was the father of Achayya, a decree for land with mesne profits 
and costs, on which about Rs. 9,000 was now due. In original suit No. 10 
of 1886, Achayya obtained a money decree against the preseut respon¬ 
dents. on which Rs. 6.392 was now due and in execution attached the 
decree in the first mentioned suit. The above petitions were presented to 
the District Court in the matter of the execution of the decrees in both 
suits. 

The present respondents alleged that the second suit had really been 
brought by Achayya's father in the name of his son, and they paid into 
Court the amount due on the decree against them, and prayed that it should 
be kept in deposit pending the determination of their claim to it as money 
of their judgment-debtor. 

The District Judge held on the authority of Luckmidas Khimji v. 
Mulji Canji (1) and the cases there cited, distinguishing Ramphal Rai v. 
RamBaran Rai (2) and Subramanian Patter v. Panjamma Kunjiamma (3), 
that it was open to the defendants in the second suit to show that the 
amount due on the decree was the property of their judgment-debtor, 
although the question of Achayya’s right to maintain the suit against them 
had not been raised by way of defence, and he held on the evidence that 
their allegation was substantiated, and consequently disallowed Achayya’s 
claim on the money in Court. 

Achayya, the decree-holder in original suit No. 10 of 1886, preferred 
the above-mentioned appeal and petitiou to the High Court. 

Rama Rau , for appellant. 

Subramanya Ayi/ar, for respondents. 

JUDGMENT. 

Best, J.— The appellant and petitioner Achayya Garu obtained, 
in original suit No. 10 of 1886 on the file of the Vizagapatam [119] 
District Court, a decree for money against the respondents, while the 
latter obtained, in original suit No. 3 of 1886 of the same Court, a decree for 
land, mesne profits and costs against the appellant’s father and another. 
The amount due to appellant under his decree was Rs. 6,392, whereas 
that due to respondents under their decree against appellant’s father is 
nearly Rs. 9,000. Respondents tried to get the amount due from them to 
appellant set off in part satisfaction of the amount due to them from appel¬ 
lant’s father; but this was disallowed on the ground that appellant is 
not a party to the respondent’s decree, and as respondents were unable 
to execute their decree against appellant’s father in consequence of the 
appellant having attached the same in execution of his decree, the res¬ 
pondents paid into Court the amount due under the latter decree, and 
asked that this money might be kept in deposit, pending disposal of their 
claim to the same, as being money really due to their judgment-debtor, 
who had obtained in his son’s name the claim on which was obtained the 
decree in original suit No. 10 of 1886, in which suit, they say, the father 
was the real plaintiff though it was brought in the name of the son. The 
District Judge, without deciding the question whether the money was in 
fact due to appellant or his father, ordered attachment of the same under 
Section 272 of the Code of Civil Procedure, observing that the “ decree- 
holder in original suit No. 10 of 1886 will have an opportunity either under 
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Section 244 or 278 of showing that he is the real, as well a8 the nominal, 
owner of the decree amount in that suit.” 

It is contended on behalf of the appellant that respondents are not at 
liberty bo set up in execution proceedings a claim which they might have 
set up as a plea in the suit. They certainly might, as defendants in the 
suit, have pleaded that the suit was not maintainable by the appellant, as 
his father, and not himself, was the real purchaser of the claim against 
them on which the suit was brought. They might have done so, and had 
they so done the father might have been included as a party to the suit and 
the complications which have since arisen might have been thus avoided. 
But I do not think the omission to raise this plea m the suit is fatal to the 
present claim. It must be remembered that the respondents are minors and 
consequently can have bad no personal knowledge of the facts, and it is 
quite probable that their guardian ad litem was nob sufficiently well 
informed of the facts to be able to object to [120] the suit on this 
ground, as the document on which it was brought stood in the name of 
the then plaintiff. Though this might have formed a ground of defence 
in the suit, I am unable to say that it is a plea that ought to have been 
then raised. I would, therefore, disallow the objection that the claim 
now set up by the respondents is barred by Section 13 of the Code of 
Civil Procedure. 

As the question, whether the money in deposit belongs to appellant 
or his father, is one between the parties to the appellant’s decree (No. 10 
of 1886) and relates to the execution of that decree, the Judge should 
have decided it in these proceedings. Consequently if nothing further 
had been done in the matter, it would have been necessary to remand the 
case fora finding as to the ownership of this money. But there has been 
an enquiry subsequently and the Judge’s finding is that the money, in 
fact, belongs to appellant’s father, and that the assignment of the claim 
on which the suit No. 10 was brought wa9 obtained by the father merely 
in the son’s name. Vide the Judge’s finding of 25tb March 1891 in 
proceedings in re the present appellant’s petition No. 100 of 1891, to 
which these respondents were also parties. The Judge has given valid 
reasons for the finding at which he has arrived. 

I would therefore dismiss with costs both the appeal and petition. 

MUTTUSAMI Ayyar, J.—I come to the same conclusion. I was at 
first inclined to think that the decision in original suit No. 10 of 1886 
wa9 conclusive in regard to the ownership of the money decree as due 
by respondents to appellant and petitioner Aohayya. It is no doubt so 
for the purposes of that suit and of the execution of the decree passed 
therein. The appellant's father was, however, not a party to that suit, 
and it was open to him to satisfy the decree passed against him in 
original suit No. 3 of 1886 with the money decreed to his son if it really 
belonged to him, and if he only caused the son to obtain a decree upon a 
promissory note taken in his name, but really for the father's benefit 
and with the father’s money. As execution-creditors in original suit 
No. 3 of 1886, the respondents might enforce any claim which the 
father, their judgment-debtor, might enforce for the purpose of obtaining 
satisfaction of their decree. In attaching, therefore, the money standing 
to the credit of original suit No. 10 of 1886, the respondents only 
exercised their right as execution-creditors in original 6uib No. 3 [121] 
of 1886 to enforce a claim which their judgment-debtor had, and 
this claim which they derived from their judgment-debtor existed, 
notwithstanding the decree in original suit No. 10 of 1886, and was not 
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extinguished by it inasmuch as the father’was no party to it. This being 
so, the only other question for decision is whether the finding of the 
Judge that the money attached really belonged to the father is correct. I 
agree with my learned colleague that it is fully supported by the evidence 
recorded at the subsequent enquiry held in connection with petition 
No. 100 of 1891. 

I would also dismiss the appeal and the petition with costs. 


16 M. 121 = 2 M.L.J. 281. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


PERUMAL (Defendant No. 2), Appellant v. Kaveri AND OTHERS 
(Plaintiffs and Defendant No. 1), Respondents * 

16th May and 1st September, 1892.] 

Mortgagor and mortgagee—Purchase by first mortgagee—Suit by second mortgagee - 
inconsistent cases set up in the alternative—Relief not asked for—Practice. 

Defendant No. 1 mortgaged certain premises to defendant No. 2 in 3884 and 
to the plaintiff in 1885. The mortgage to the plaintiff was a usufructuary 
mortgage. In 1887 defendant No. 2 obtained a decree od his mortgage, and in 
execution brought to sale and himself became the purchaser of the mortgage 
premises. The plaintiff, who was in possession under the mortgage of 1885. 
prayed in this suit that the prior mortgage be declared fraudulent aDd void, and 
the sale in execution be set aside, and in the alternative that she be declared 
entitled to redeem the prior mortgage. The plaint was stamped as in a redemp¬ 
tion suit and the Court of first appeal passed a decree for redemption : 

Held, that the suit should be dismissed, 6iDce after the sale of the morlgage 
premises in execution of the decree obtained by defendant No. 2, the only right 
which remained to the puisne mortgagee was the right to retain possession until 
her mortgage should be redeemed. 

Semble per BEST, J.—It is open to a plaintiff who is not a party to the trans¬ 
action in respect of wbioh allegations are made to come into Court seeking relief 
in the alternative, dependent upon what may be found by the Court to be the true 
faots of the case. 

Quccre : Whether the Court can pass a decree for redemption when the plaint 
seeks only a declaration of the right to redeem. 

[R , 28 B. 153; 11 C.P.L.R. 75 (76); 15 C.P.L.R. 198 ; 5 Ind. Cas. 745 (746) =6 
N.L.R. 33; 21 M.L.J. 213 = 9 M.L.T. 43l = (1911) l M.W.N. 165 (176); D. f 
17 M. 62.] 

£122] Second appeal against the decree of C. Venkobachariar, 
Subordinate Judge of Madura, West, in appeal suit No. 348 of 1891, 
reversing the decree of T. Sadasiva Ayjar, District Munsif of Madura, in 
original suit No. 222 of 1889. 

Plaintiff No. 1 (whose son, plaintiff No. 2, was brought on to the 
record in the course of the suit) claimed as a usufructuary mortgagee in 
possession under a mortgage, dated 24th April 1885, and executed in her 
favour by defendant No. 1. This mortgage was filed as Exbibit E: it 
provided that the mortgagee should enjoy the mortgage premises in lieu 
of interest and should continue to enjoy them as mortgagee until the 
amount is paid. Defendant No. 2 claimed title to the premises comprised 
in the above mortgage on the groundsthat the mortgagor had executed in his 
favour a prior mortgage for Rs. 350, which was filed as Exhibit II, and 
that he had brought a suit on this mortgage in 1887 and obtained a 
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deoree, in exeoution of which he had brought to sale and himself became 1892 
the purchaser of the mortgage premises. 8 ep. 1. 

The plaint prayed that the prior mortgage be cancelled as fraudulent - 

and not binding on the plaintiff, and the sale to defendant No. 2 be set APPEL- 
aside ; and in the alternative prayed the Court if the prior mortgage “ is LATE 
held genuine and valid to declare the plaintiff’s right to redeem the pro- Civil. 

perty on payment of Rs. 350 with interest.” The plaint was stamped as - 

in a suit for redemption. 18 121 s3 

The District Munsif held that the plaintiff’s mortgage was fraudulent 2 M.L.J. 281, 
and not supported by consideration and that the prior mortgage was 
valid, and accordingly dismissed the 3uit. 

The Subordinate Judge held that both mortgages were valid and 
passed a deoree for redemption of the prior mortgage by the plaintiff. 

Defendant No. 2 preferred this second appeal. 

Ramachandra Ran Saheb, for appellant. 

Desikachariar , for respondents. 

JUDGMENT. 


Best, J.—The following are the facts of this case:— 

First defendant mortgaged the plaint house to second defendant in 1884 
under Exhibit II for a sum of Rs. 350. Exhibit II was written on the 28th 


July 1884, but was nob signed by first defendant bill 5th December of that 
year after criminal proceedings had been instituted against first defendant 
by second defendant for cheating (see Exhibit W). On the 6th Decem¬ 
ber 1884 first [123] defendant’s vakil put in a statement (Exhibit VI) 
admitting that first defendant had executed the document for Rs. 350, 
but pleading that she had only been paid Rs. 304-8-0. The complaint- 
of second defendant was thereupon dismissed on the ground that the 
dispute between the parties was of a civil nature (Exhibit T). Second 
defendant then presented the document for registration; but first defendant 
denied its execution and the District Registrar, after inquiry, declined to 
register it. This was on the 23rd April 1885. On the following day 
first defendant executed to the first plaintiff the document E, mortgaging 
to the latter, with possession, a portion of the same bouse and several 
lands for a sum of Rs. 1,000. 

In consequence of the District Registrar’s refusal to Register II, second 
defendant instituted a suit (No. 181 of 1885) for a decree, directing its 
registration (under Section 77 of the Registration Act), and, though he 
failed in the Court of First Instance, he succeeded in the Appellate Court 
(see Exhibit XII). The document II was accordingly registered in 
December 1886: and original suit No. 89 of 1887 was subsequently 
instituted thereon and resulted in a decree in favour of second defendant, 
who caused the house in question to be 9old in execution of the decree 
and himself purchased it at that sale on the 21st January 1889. First 
plaintiff was not made a party to the suit No. 89 of 1887. Hence her 
suit, out of which this second appeal has arisen, in which, claiming to be 
in possession as mortgagee under Exhibit E, she prays (i) for cancellation 
of Exhibit II as fraudulent; (ii) for cancellation of the sale in execution 



of the decree obtained by second defendant in original suit No. 89 of 1887, 
as not binding on her “ even if it be held that the mortgage deed of 28th 
July 1884 (Exhibit II) is genuine;” (iii) fora declaration that she is 
entitled to redeem the said mortgage on paying the said mortgage amount 
with interest up to date; and (iv) for costs “ and such other and further relief 
as the nature of the case may require.” 
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Second plaintiff, who is son of the first plaintiff, was added as a 
party in consequence of second defendant’s allegation in his written state¬ 
ment that the suit was really brought by this second plaintiff in the name 
of his mother, but on behalf of his junior aunt, the first defendant. It is 
farther explained in the second defendant’s written statement that the 
reason of his not making first plaintiff a party to his suit No. 89 of 1887 
was, because the [124] document E under which she claims was “ executed 
fraudulently and without consideration and it is added that her son, the 
second plaintiff, who contested that suit on behalf of his aunt, the first 
defendant, “ did not ask that plaintiff ( i.e first plaintiff) should be made a 
party thereto, nor did he say that he would pay the sum due to this 
defendant.” 

The following issues were recorded by the District Munsif :— 

(i) Is the first plaintiff a bona fi Ic mortgagee for valuableSconsidera- 
tion from first defendant ? 

(ii) Is the mortgage in favour of second defendant, on which decree 
has been passed in original suit No. 89 of 1887. a true and valid transac¬ 
tion for valuable consideration ? 

(iii) To what relief, if any, are plaintiff's entitled ? 

The District Munsif’s finding on the first issue was in the negative 
and on the second in the affirmative. He consequently dismissed the suit 
with costs. 

On appeal the Subordinate Judge has found both Exhibits E and II to 
be genuine and valid, and. on the ground that first plaintiff not having 
been made a party to original suit No. 89 of 1887 is not bound by the 
decree passed in that suit, he has set aside the decree of the original Court 
and given one in favour of the plaintiffs/* allowing them to redeem the 
second defendant’s mortgage by paying him what is due to him under his 
decree until his purchase.” He has also directed secoud defendant to pay 
plaintiffs’ cost. 

In this second appeal by second defendant it is contended, firstly, 
that the plaint ought to have been rejected on the ground of inconsistency, 
seeking, as it did, to avoid the mortgage evidenced by Exhibit II, or to 
confirm the same and declare plaintiffs’ right to redeem. It has been 
held that it is open to " a defendant who is a stranger to the transaction 
to raise inconsistent pleas as to matters not necessarily or properly within 
his knowledge”— Naray anas ami v. Ramasami (1). Similarly it must, I 
think, be oDen to a plaintiff, who is not a party to the transaction in 
respect of which the allegations are made, to come into Court seeking 
relief in the alternative, dependent upon what may be found by the Court 
to be the true facts of the case. 

[125] It is next contended that as the suit was brought for a decla¬ 
ration merely, the Appellate Court was Dot justified in giving a decree for 
redemption. The Subordinate Judge has referred as authority for his 
procedure to Sankana Kalana v. Virupakshapa Ganeshapa (2). It is to be 
observed, however, that the procedure was acceded to even in that case by 
Pinhev, J., one of the two Judges who took part in it, with an expression 
of disapproval, and only because “ the thing had been allowed so often 
in the Bombay High Court ” that he did “ Dot consider it either neces¬ 
sary or advisable to formally differ ” from his brother Judge on the point 
in that case. In this Court, however, the only authority that I have 
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beea able to find is against the indulgence allowed to the plaintiffs by the 1892 
Subordinate Judge. See Venkatanarsammah v. Ramiah (l). Sep. 1. 

It has, however, been further contended on behalf of the appellant 
that as only a portion of the plaint house is included in first plaintiff’s 
mortgage deed E, the Subordinate Ju.ige is in error in giving to plaintiffs a 
decree for redemption of the whole of the house. Further, stress is laid 

on the circumstance that second defendant has by reason of his purchase at - 

the Court sale acquired, in addition to the interest possessed by him as 16 M - 121 = 
mortgagee under II, also the right of redemption, which includes the right 2 M.L.J. 281 
to redeem the mortgage to first plaintiff under E. 

Although in consequence of first plaintiff not having been made a 
party to original suit No. 89 of 1887 (as required by Section 85 of the 
Transfer of Property Act), she is not affected by the decree in that suit, 
yet second defendant, as purchaser of the right of redemption which 
belonged to the mortgagor, is entitled bo all the equities that belonged to the 
said mortgagor. If the mortgagor had by private sale transferred his 
interest in the property to second defendant, first plaintiff could not have 
maintained a suit for redemption against the latter, and I am of opinion 
that she is equally unentitled to maintain a suit for redemption against 
second defendant, the purchaser at the Cjurb sale, who now stands in the 
shoes of the mortgagor. AH that first plaintiff is entitled to is to retain 
possession of the shave of the house mortgaged to her till it is redeemed 
by second defendant, Raghunath Prasad v. Jurawan Rai{ 2). 

[126] I would, therefore, allow this appeal, and, setting aside the 
decree of the Lower Appellate Court, restore that of the District Munsif, 
and direct plaintiffs to pay second defendant’s costs throughout. 

MdttusaMI AyyaR, J.—I am also of opinion that upon the facts 
found the declaratory decree for redemption cannot be supported. 

Ordinarily, a second mortgagee has a right to redeem the first mortgage, 
but this right ceases when the first mortgage ceases. When the right arising 
from the first mortgage is united with the mortgagor’s equity of redemp¬ 
tion by purchase at a Court sale, a confusion of the two rights arises by 
their vesting in one and the same individual. The doctrine that a pur¬ 
chaser who pays off a pre-existing mortgage can use it as a shield only 
keeps the security alive for his protection. Again the second mortgagee’s 
right to redeem the prior mortgage is in its nature a right to consolidate 
the two securities into one as against the mortgagor and to hold them 
together until they are redeemed, and there can be no right to consolidate 
when the first security ceases to exist by payment or by a Court sale 
which extinguishes the first mortgage. At the date of the Court sale in 
original suit No. 89 of 1887, three distinct rights were inexistence, those 
founded on the first and second mortgages and the mortgagor’s equity of 
redemption. The interest which passed by the Court sale was whatever the 
mortgagor and the first mortgagee could convey together, and the result is 
that the rights that survived the actual sale are only two, viz. t the equity 
of redemption vested in the original owner against the second mortgagee 
and the latter’s right to be redeemed by him. Otherwise, there would be 
this anomaly: if the second mortgagee is allowed to redeem the first 
mortgagee and purchaser by paying him the purchase money, there would 
be no one entitled afterwards to redeem the second mortgage. The original 
mortgagor cannot redeem, because as between him and the first mortgagee 
be ceases to be the owner by the sale of his whole interest in the property. 
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1892 If the purchaser can redeem the second mortgage, the latter can have no 
Sep. 1 . right to redeem the former. The sale under the order of the Court 
extinguishes the first mortgage and the only right which survives it in the 
APPEL- second mortgagee is the right to be redeemed. The case should be treated 
LATE as if the original mortgagor conveyed his whole interest in the property by 
CIVIL. a voluntary sale in extinction of the first mortgage. [127] Moreover,'the 

- plaintiff is a usufructuary mortgagee in possession of the bouse and, as 

16 M. 121= such, she is not entitled to redeem after the extinction of the first mortgage. 
M.L.J. 281. For these reasons I concur in the decree proposed by my learned colleague. 


16 M. 127. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Gopala and another {Plaintiff and Defendant No. 2 ), Appellants 

v. Fernandes ( Defendant ). Resvondentff 
[25th and 28th March, 1892.] 

Civil Procedure Code, Sections 261. 3 28. 331 -Obstruction to execution of decree— Ob. 
struction offered by a tenant — Dismissal of decree-holder 1 s petition — Appeal. 

Obstruction was offerel to the execution of a decree for partition of certain 
property, by one claiming to be entitled to occupy pirt of the land in question as 
a muigeni tenant. The decree-holder presented a petition to the Court under 
Civil Procedure Code, Section 328 : this petition was rejected, and the claim was 
not numbered and registered as a suit. 

Hell, (1) that ao appeal lay agiinst the order rejecting the petition ; 

(2) that the deoree for partition was a decree for possession of property 
within the meaning of Civil Procedure Code, Section 328; 

(3) that that section was not rendered inapplicable by the fact that the 
obstructor claimed to be a muigeni tenant. 

[Disa., 9 Bom.L.R. 936; F., 7 C.L.J. 99; R.. 13 C.W.N. 724 ] 

Appeal against the order of S. Subba Ayyar, Subordinate Judge of 
South Canara, in miscellaneous petition No. 246 of 1890. 

The petitioners had obtained a decree in original suit No. 43 of 1885 
in the file of the Subordinate Court of South Canara for the partition of 
certain moveable and immoveable property and now sought to execute it. 
The respondent was in possession of part of the land : he claimed to be 
entitled to occupy it as a muigeni tenant and obstructed the execution of 
the decree. The decree-holders’ petition was preferred under Civil 
Procedure Code, Section 328, but the Subordinate Judge held that that 
section was not applicable to the case, and he rejected the petition without 
numbering and registering the claim as a suit. 

[128] The petitioners preferred this appeal. 

Ramachandra Rau Saheb, for appellants. 

Narayana Rau, for respondent. 

JUDGMENT. 

Best, J. The appellants obtained a decree in original suit No. 48 
of 1885 on the file of the Subordinate Judge’s Court of South Ganara for 
possession of their shares in certain properties, moveable and immoveable. 

Appeal against orders Nos. 117 of 1890 and 29 to 34 of 1891. 
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Execution of the decree was resisted by the respondent who claimed to 
be in possession of a part of the property under a mulgeni lease. 

Appellants thereupon complained to the Court under Section 328 of 
the Code of Civil Procedure. 

The respondent was summoued to answer to the complaint, and both 
parties were heard, with the result that the Subordinate Judge rejected 
the petition without even numbering and registering the claim as a suit 
as required by Section 331 of the Code. Hodco this appeal. 

A preliminary objection is taken by the respondent, viz., that the claim 
not having been numbered and registered under Section 331, there was 
no suit and consequently no decree from which an anneal will lie. 

As was observed, however, in Fonindro Deb Raikut v. Rani Juaodish- 
xoari Dabi (1), “the law declares that proceedings in a case under Section 
“ 331 are to be conducted in the same manner and with the like powers as 
“ if a 9uit for the property had been instituted by the decree-holder against 
“ the claimant under the provisions of Chapter V of the Code. Chapter V 
“ provides for matters relating to the institution of suits. The refusal of the 
“Judge to number and register the claim a9 a suit is therefore of the same 
“effect as the refusal to register a plaint; or, in other words, it amounts 
“ to rejecting a plaint.” 

Therefore the order is appealable as coming within the definition of a 
decree under Section 2 of the Code, and the preliminary objection must be 
disallowed and this appeal considered. 

On reading together the three Sections 329, 330 and 331, I think 
it is clear that the Subordinate Judge was not justified in disposing of this 
case without numbering and registering it as a suit and investigating the 
claim as required by Section 331. Sections 329 and 330 deal with 
obstruction or resistance by the [129] judgment-debtor bimselr, or by 
some other person at his instigation.” In such cases the Court 
may “ pass such order as it thinks fit ” as the result of its investiga¬ 
tion under Section 328. But “ if the resistance has been occasioned by 
any person other than the judgment-debtor claiming to be in possession 
of the property on his own account or on account of some person other 
than the judgmeut-debtor,” Section 331 directs that the claim “shall be 
numbered and registered as a suit between the decree-holder and claimant,” 
and the Court shall proceed to investigate the claim in the same manner 
and with the like nowerasif a suit for the property had been instituted 
by the decree-holder against the claimant under the provisions of Chapter 
V. The claimant here is not one of the j udgment-debtors, and it is clear from 
the Subordinate Judge’s order that he does not consider that the claim is 
made at the instigation of the judgment-debtor. The case, therefore, 
is one falling under Section 331, and must be disposed of in accordance 
with the procedure therein prescribed. 

It has been contended on behalf of the respondent that, as the latter 
merely claims a right of occupancy, the procedure to be adopted is that 
laid down in Section 264. I am of opinion, however, that the last-men¬ 
tioned section is inapplicable to a case like the present where the respond¬ 
ent’s right of occupancy is disputed. The object of Section 331 is, I take 
it, to avoid putting a decree-holder to the expense of instituting further suits 
for the possession of property for which he had already obtained a decree after 
paying all the requisite institution fee9. It has also been suggested that 
a tenant—even a permanent tenant, (as the claimant in this case is alleged 
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to be), cannot be a person claiming to be in possession of the property on 
his own account. I am unable to accede to this contention. But even if 
it were otherwise, it is sufficient that the claim is one of possession “ on 
account of some person other than the judgment-debtor.” 

Being satisfied that the case is odo that should have been disposed of 
in the manner directed in Section 331 of the Code of Civil Procedure, and 
that the Lower Court has erred in summarily rejecting the appellant’s 
petition without investigating the same as required by that section, I 
would set aside the order appealed against and remand the case for disposal 
according to law and direct that the costs incurred hitherto be provided 
for in the decree to be passed in the suit. 

[130] Muttusami Ayyar, J.—The preliminary objection is taken 
that no appeal lies from an order refusing to register an application under 
Section 331 as a suit between the decree-holder and the party causing the 
obstruction. It is true that the order is not specified in Section 588, but 
the language of Section 331 is mandatory. Moreover an application made 
under that section is in the nature of a plaint, and the order rejecting a 
plaint is appealable. The same view was taken by the High Court at 
Calcutta in Fonindro Deb Raikut v. Rani Jugodishwari Dabi (1). I would 
overrule this objection. 

Passing on to the merits, the Subordinate Judge is in error in holding 
that a decree for partition is not a decree for possession of immoveable 
property, and, as such, it is not within the purview of Section 331. It is not 
denied that in the present case a partition was decreed as well of immove¬ 
able as of moveable property. It may be that the share awarded by the 
decree has first to be set out by metes and bounds before it can be placed 
in the possession of the decree-holder, but when the share is so set out, 
the decree becomes at once a decree for the possession of specific 
immoveable property to which Section 331 is admittedly applicable. 

It is argued by the respondent’s pleader that in the case now before 
us the party obstructing is a mulgeni tenant and that Section 331 does not 
apply to tenants, and reliance is placed on Section 264 of the Code of 
Civil Procedure. If the decree-holder is actually placed in possession 
under this section, he may not be at liberty to change his mind and to 
proceed under Section 331. But when such is not the case, there is 
nothing in the language of Section 331 or 264 to render the former 
inapplicable to mulgeni tenures. 

The object of Section 331 is to secure to the decree-holder the fruits 
of his decree without a fresh suit by a special proceeding in continuation 
of the first suit. I, therefore, concur in the order proposed by my learned 
colleague. 


(1) 14 C. 234. 
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[131] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Parker. 

Varadaraja ( Plaintiff ), Appellant, v. Dorasami and another 
( Defendants ), Respondents * [2nd and 10th November, 1892.] 

Landlord, and tenant—Occupancy right—Undisturbed possession—Construction of 
grant—Conduct of parlies. 
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In a suit for ejectment brought by the trustee of a temple, the defendants set 
up a right of occupancy as permanent tenants. It appeared that the defendants' 
ancestor had held the village from the Collector (then in charge of the temple 
properties) under a leai-e which expired in 1831. when be offered to hold it for 
two years more. The Collector made an order that if the tenant would not hold 
the land at the existing rate permanently be should be required to give security 
for two years’ rent. Two “ permanent ” mucbalkas were subsequently taken 
from the tenant successively,but they were returned as Dot being in proper form. 
No further document was executed, but the tenant and his descendants 
remained in undisturbed possession at the same rate of payment up to 1888. 
In that year the plaintiff sent a notice of ejectment to the then tenant, who, how¬ 
ever, set the plaintiff at defiance and remained iu possession till the present suit 
was brought in 1890 ; 

Held, that it should be inferred that the defendants were in possession under 
a permanent right of occupancy. 


Appeal against the decree of C. Venkobacbariar, Subordinate Judge 
of Tanjore, in original suit No. 17 of 1890. 

Suit for ejectment. The land in question was the property of the temple 
of which the plaintiff was trustee. The case for the plaintiff was that in 
1826, when the temple property was iD the charge of the Collector, 
Vythilinga Mudali, the defendant’s grandfather, -was put into possession of 
the land for five years under an agreement executed in the name of his 
friend Gopala Ayyangar, and that, since that date, three persons, and 
afterwards Vythilinga Mudali’s descendants, had been in possession. The 
plaintiff claimed that they were yearly tenants merely, aud that he 
having given them notice to quit was entitled to eject them. 

The defendants’ case was that the land had been handed over to 
Vythilinga Mudali by the Collector in fasli 1241 on an irrevocable per¬ 
manent settlement " under a contract to pay the sirkar kist for the plaint 
“ lands and swamibhogam for the plaint [132] mentioned temple,” and 
that the plaintiff had accordingly no right to eject them: they 
further denied the notice to quit. A question of limitation was also 
raised. 

The second issue raised the question whether the defendants were 
permanent tenants. The determination of this issue turned on the con¬ 
struction of the following exhibits:— 

Exhibit B. 

„ ' Muchalka in respect of cash security executed on 26th June 1826 

u to the Honorable the East India Company, by me. Vythilinga Mudali, 
f( Mirasidar of Tirupuntbiruthi village in Kandiyur maganam, of Tiruvadi 
u taluk, as follows :—Kandiyur Gopala Ayyangar has undertaken to obtain 
i4 0 n proposal lease, nanja lands measuring 6 velis, 15 mahs and 37£ gulies 
„ * n Yekabogara Tirupunthiruthi village attached to the Miras of Sri 
Brahmasira Kandiswaraswami’s temple at Kandiyur o f the said taluk for 
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" five years from fasli 1236 to 1240, agreeing to pay as follows : 

“ Rs. 1,809-12-9^ for five years at'Rs. 361-15-4i per year; and 815 kalams 
“ of paddy and cash Rs. 195 for five years at 163 kalams of paddy and 
“ cash Rs. 39 per year for swamibhogam of the temples. 

In respect thereof I do hereby bind myself agreeing to pay cash 
“ security as follows: — 

“ The said Gopala Ayvangar shill be paying regularly according to the 
“ instalments that may be fixed by the sircar, the kist money due to sircar 
“ as aforesaid for the nunja lands in the said village, with price current, 
14 as also the paddy and cash as specified above due to the temple. Should 
“ he fail to do so in any instalment without payment, I shall not only 
“ agree to pay at once the amount of arrears due by him, but also bind 
myself to be responsible for the lease amount accepted by him. Besides, 
“ if the said Gopala Ayyangar should abscond without putting his appear- 
“ ance, I do hereby bind myself to produce him at once. 

“ Thus I have executed this mucbalka in respect of cash security 
“ with my free will.” 

(Signed) Vythilinga Mudali, 

Mirasidar, 


Exhibit G. 


No. 21, 23rd Val- 
lam. 


I 4 


44 


44 


“ As it is due, orders should be issued that it should be sent accord- 
iogly. 

[133] “ It is stated thus For the matter in which order No. 24, 

dated 7th September last, together with a list, has been 
received, wherein it is asked that a dharkast should 
be taken from the (purakkudis) tenants of the villages 
and sent up for the amount due according to the list, which is sent 
along with the order, in respect of thirappu sarvamanyam (rent free) 
villages belonging cash, so taken away, have been entirely spent away or 
something more still remains. 

“ To toe temples of this taluk, for which the assessment (tharam) has 
not been settled. 

“ Oo communicating the aforesaid matter to the (purakkudis) tenants 
of the villages mentioned in the list, Vythilinga Mudali, the (purakkudi) 
tenant of the Thirappu villages of Tirupuntbiruthi and Ukkadai came 
and presented himself before me and executed dharkast, stating thsrein 
that he would pay for two years from fasli 41 at the rate of 196 kalams 
and 4 marcals of paddy, and Rs. 39 in ready cash per year to the 
temple, and in respect of the kalee (vacant) nanja of the said village 
measuring 19 mahs and 19+ kulies, be would pay Rs. 383-2-9 according 
to the assessment of sircar jamabundi, and I have herewith sent the 
same. The amount of the said dharkast (coincides) is exactly correct 
according to the amount in the list. Up to date no one else has offered 
dharkast for a higher amount than that. The said Vythilinga Mudali is 
a purakkudi (tenant), who used to cultivate the said village. Therefore, I 
shall conduct myself according to the order that may be received in 
respect of the decision to be made about the lease for the said village 
in the name of the said person. 

“ The details for the accounts sent to the Huzoor Cutcherry in 

~ OO qmv, “ Peranjee is as follows :—I have prepared and sent, 

No. 22, 30th Tnvady. ^ ^ accounfcg for tw o Rems 

of kadappu and kar paddy, which have been harvested and realized in 
the Amani villages of the temple up to the 25th September. 
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It is as follows For the matter in' whioh order has been received 

No, 23, 31st Trivady. „ bearing No. 37 and made on the 3rd instant asking 

i r\ *. e a re P or ^ be submitted about the following parti- 

oularsOut of the kaduppu, kar, samba and pishanum paddy of fasli 40 

of the sajvamanyam [l34] (rent free) village of Pulimangalam situate in 

the taluk of Valangeman and belonging to the temple of the God Sri 

Fanohanatheeswarar of Kasba Trivady, the Musharp and others of the 

said temple have sold 462 kalams, 3 mareals and 4 measures of paddy and 

have taken away in ready cash 150 pons and 2 x 7 ff fanams and in the shape 

of paddy 407 kalams and 3 mareals, and it was so understood (as was said 

above) from the report of that Tahsildar ; whether the said Musharp and 

others have so taken them away out of their own accord or they have 

taken away under the orders of the late Tahsildar and whether the paddy 

and money in ready. In respect of the aforesaid matter, Musharp Sethu 
•Kau. 
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Exhibit III. 

No. 49. 

Takeed sent to Narasappayan, Tahsildar , Tiruvadi taluk. 

Your arzi No. 21, dated 23rd October, together with the proposal 
, fcenderot ? by purakkudi (ryot) Yythilinga Mudali, of Tirupunthiruthi 
, consenting to pay for the first two instalments of the current fasli 
. ®. ar i ama bandi at the faisal (final) rate mentioned for Thirannu 
, Tirupunthiruthi Ulkadai village in the list sent for the settlement of rate 
temple villages, and also swamibhogam to the temple at the rate of 166 
kalams of paddy and Rs. 39 in ready money has been received. 

. 0 Pf g abo ™’ if nobod y accepts for a higher sum, and, if that 

( Purakkudi Vythilinga Mudali himself does not accept the same amount 

, permanently, then you are to foward from him security muchalka &c 
for two instalments in accordance with the dharkasts.”* 

(Signed) N. W. Kindersley. 

„ (Signed) VythinaDHAIYAN. 

Camp, Negapatam. 

16 th November 1831. 


Exhibit III-A. 

No. 61. 

Takeed sent to Narasappayan, Tahsildar Tiruvadi taluk. 

"As the muchalka sent with your arzi No. 28, dated 29th 

nSn* 1 ’ 8fca ^ l 1 D ^ , tbafc You have sent a permanent muchalka 

1138J from purakkudi (ryot) for the land in Tirupunthiruthi Ulkadai 

belonging to Sri Brahmasirakhandiswaraswami of Kandiyur in the above 

taiuk, is not m proper form, the same has been returned You are 

therefore, to get another muchalka, including both ayan (rent proper) 

and swamibhogam in accordance with the form herewith sent: and to 

send it together with an account, clearly giving what the amount of 

ayan and swamibhogam are, to the Huzoor. Besides you are to dve 

him the possession of the village and to make collections properly 
according to the kist. propeny 

“ Further, also in respect of the temple villages hereafter to be settled 
yon are to get muchalkas as per above form and to send them with 
detailed accounts, to the Huzoor. In addition to this, you are to take 
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and send from the ryots intricate securities binding one another. 
You are at once to get and send intricate (binding one another) securities 
for the above TirupuDthiruthi Ulkadai lands.” 

( Signed) N. W. Kindersley. 
(Signed) GULAM MOIDEEN. 

Camp, Negapatam. 


14 th December 1831. 


Exhibit III-B. 

No. 80. [Ylth January. 

Takeed sent to Narasappayan , Tahsildar , Tiruvadi Taluk. 

“ Your arzi No. 43, dated 27th December, stating that you have taken 
“and sent fresh muchalkas from purakkudis (ryots) in proper form for the 
” Ulkadai lands in Tirupunthiruthi village belonging to Sri Brahmasira- 
khandiswaraswami of Kandiyur, in the above taluk has been received. 

“ Regarding it, on referring to the muchalka, it appears that the total 
“ amount, including ayan and swamibhogam, arrived at by adding the 
“ jamabundi amount for the above land with the amount of money for total 
" swamibhoga lands, calculated at the price fixed for the Maghanam, to 
“ which the village belongs, is not therein stated, but only the jamabundi 
“ amount and the quantity of swamibhoga paddy separately. As it is 
“not correct according to the form, the above muchalka is again returned 
“ herewith. You are, therefore, to take and look into the form [136] 
“ above sent carefully and get and send fresh muchalkas in accord- 
“ ance therewith, mentioning the above particulars. Besides, you 
“ must prepare and send detailed accounts, giving the total jamabundi 
“ with its jamabundi amount and swamibhoga paddy with its amount.” 

(Signed) N. W. KlNDERSLEY. 

(Signed) Yythinadhaiyan. 

Camp, Negapatam 
January 1832. 

The Subordinate Judge decreed the above issue in favour of the 
defendants and dismissed the suit. 

The plaintiff preferred this second appeal. 

Sadagopachariar, for appellant. 

Subramanya Ayyar , for respondents. 

JUDGMENT. 

The sole question in the appeal is whether the defendants have 
occupancy right in their holding or whether they hold as tenants of the 
temple from year to year. It is clear from Exhibit B that in 1826 defend¬ 
ants’ ancestor held the village on a five years’ lease which expired in 1831. 
Exhibit G shows that in 1831 the same Yythilinga Mudali made an offer 
to hold the village for two years longer at a certain rate, and that the 
Tahsildar reported that no better offer was forthcoming. Exhibit III, 
dated 16th November 1831, is the Collector’s reply to this arzi. In it the 
Tahsildar is informed that if Yythilinga Mudali does not accept for the 
same amount permanently, security for the two years’ rent is to be 
demanded. From Exhibit III-A it is clear that a permanent muchalka 
was obtained from Vythilinga Mudali and was returned, not being in 
proper form, the Tahsildar being directed to take another, and the same 
direction was repeated in Exhibit III-B, the second muchalka being also 
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incorreot in form The muchalka itself is not produced, and'the book 
said to have contained it is missing from the Collector's offioe. From 
the fact, however, that no further muohalkas have been taken since 
1832, and that the former system of leases for terms of years has not 
been reverted to, but the same rent has been uniformly paid since 1832 
it is a fair inference that defendants and their ancestors have continued to 
hold m accordance with the muchalka given in 1832. 

i ^i 3611 that muchaIka a permanent character? It is urged 

for the plaintiff that the word permanent’ in Exhibit III series is used 
with reference to the commutation rate, and not with reference to the 
duration of the tenancy, and it is argued that the terms would be similar 
to those in Exhibit J m Knshnasami v. Varadaraja(l) which were held not 
to denote a lease of a permanent character, but only that the rent should 
be permanent during the continuance of the lease. In the present 
case, however, the words saswata ’ and ‘ saswatami ’ are used in conjunc¬ 
tion with muchalka, and the verb ‘ oppukollamal,’ so that the language 
used would appear to have reference to the duration of the lease. That 
the parties understood them in this sense mav be gathered from 
their conduct Not till 1878 did plaintiff endeavour to disturb defendants 

}“ 1 , He , fcI ? en S0Dfc a D0tic e (Exhibit F), dated 30th June 
(the last day of the fasli) stating that he had ‘ herewith ’ removed him 

from the occupation and possession of the lands. That such a notice 
would be utterly invalid as a legal notice to quit addressed to a tenant 
who had been 46 years in possession it is needless to state. But the first 
defendant replied on 21st August 1878 (Exhibit E) asserting his rights of 
permanent occupancy in the most unqualified and indignant terms, and 
setting the plaintiff’s pretensions altogether at defiance. It does not 
appear that any reply was sent to this letter, but the plaintiff continued 
for ten years longer to accept rent on the same terms from the man whom 
he professed to have ejected and who had defied the plaintiff to eject 
him. Then,^ on 29th January 1888, the plaintiff sent another 
notice to quit at the end of the current fasli (Exhibit F 1), to which first 
defendant replied on 19bb March 1888 (Exhibit E 1) reiterating bis former 
defiance. Not till 30th June 1890—within a few days of the expiry of 12 
years from the date of Exhibit E—was the present suit brought. 

. . W ® a » °f opinion, therefore, that there is evidence from which it can 
be legally inferred that the lease of 1832 was a permanent lease, and, that 
being so, the plaintiff’s suit must fail. 

The decisions in Krishnasami v. Varadaraja (l), and Thiagnraja v 
Giyana Sambandha Pandara- Sannadhi (2) were referred to in the argu¬ 
ment. In the former case, the suit was brought by this very same plaintiff 
as trustee of another temple at Kandiyur on a similar [138] cause of 
aobion. It was held m that case by a majority of the Court that though 
tne defendants had not been able to prove that the engagements of 1933 
were of a permanent character, yet by customary law the tenants were 
entitled to occupancy rights. It was further held that an occupation for 
upwards of 70 years at the same rent was suflicient, under the circum¬ 
stances of the case, to throw upon those who sought to disturb it the 
ourden of showing that the tenancy was not accompanied with a right of 
occupancy. We may point out that Mr. Justice Kindersley, while agreeing 

muohalka UP ° D thi9 P ° iDt ’ WaS further of opinion thafc 

muchalka J did evidence a permanent tenure. The present case is much 


(1) 5 M. 345. 


(2) 11 M. 77. 
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1892 stronger, for not only are the terms of Exhibit III less ambiguous, but the 
Noy. 10. inference deducible from 60 years’ possession at a uniform rate, nearly 12 

- of which were in open defiance of the landlord’s claim to eject, still 

Appel- further strengthens defendants’ claim. In Thiagaraja v. Giyana Sambandha 
LATE Pandara Samiadhi (1) [also from Tanjore] the muchalka was produced, 
CIVIL. and it was held that the terms thereof did not lead to the conclusion that 

- the cultivators were more than tenants from year to year. No subsequent 

16 M. 131. grant of occupancy right was alleged to have been made, nor were there 

circumstances proved from which such a grant or right of occupancy 
could be presumed. 

The case before us is distinguishable, therefore, from both of those 
we have considered. We must confirm the decree of the Subordinate 
Judge and dismiss this appeal with costs. 


16 M. 138. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice and 

Mr. Justice Wilkinson. 


Puraken AND OTHERS ( Plaintiffs ), Appellants v. PARVATHI 
AND OTHERS ( Defendants ), Respondents * [1st April, 1892.] 

Limitation Act — Act XV of 1877, Schedule 11, Articles 91, 120— Suit for declaration. 

The reversionary heirs to a stanom in Malabar sued in 1889 for a declaration 
that a kanom executed in 1881 by the first defendant, the present holder of the 
[139] stanom, in favour of the second defendant, was not binding on them or on 
the stanom : 

Held, that the suit was barred under k Limitation Act, 1877, Schedule II, Artiole 
120 . 

[R., 26 M. 410 ; 56 P.R. 1903 = 93 P.L.R. 1903.] 

SECOND appeal against the decree of V. P. deRozario, Subordinate 
Judge of South Malabar, in appeal suit No. 46*2 of 1890, confirming the 
decree of V. Rama Sastri, District Munsif of Palghat, in original suit 
. No. 23 of 1889. 

Suit by the plaintiffs as reversionary heirs to the stanom of Kongat 
Nayar for a declaration that a kanom executed in 1881 by defendant No; 
1, the present stanomdar in favour of defendant No 2 is not binding on 
the stanom or on the plaintiffs. 

The District Munsif dismissed the suit, and his decree was affirmed 
on appeal by the Subordinate Judge, who held that the rule of limitation 
applicable to the case was Limitation Act, 1877, Schedule II, Article 120, 
and not Article 91 as argued on behalf of the plaintiffs. 

The plaintiffs preferred this second appeal. 

Ramachandra Ayyar, for appellants. 

Sundara Ayyar, for respondents. 

JUDGMENT. 

In our judgment the Subordinate Judge was right in holding thatr 
Article 120 and not Article 91 applied to the case, and that the suit, which 
was instituted more than six years after the date of the cause of action, 
was barred. We cannot concur with appellants’ pleader that in the case 

. . - * _ i ■ w 

• Second Appeal No. 1396 of 1891. 

(1) 11 M. 77. 
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Pachamuthu v. Chinnappan (l) fche deoision as to the only article of the 
Limitation Aafc which affected plaintiffs’ right was a mere obiter dictum. 
The question stated by the learned Judges for decision was whether Article 
91 or Article 120 of the Limitation Act applied, and, assuming that plaintiff 
had a right to sue, they decided that Article 120 was the only article which 
governed the oase. Following that decision we hold that plaintiffs’ suit 
was barred and dismiss this second appeal with costs. 


16 M. 140. 

[140] APPELLATE CIVIL. 

Before Sir Arthur J. S. Collins, Kt., Chief Justice , and 

Mr. Justice Wilkinson. 


KUNHIAMMA ( Plaintiff ), Appellant V. KUNHUNNI AND OTHERS 
(Defendants Nos. 1 to 3), RespondentsJ [7th April, 1892.] 

i • , 

Specific Relief Act—Act I of 1877, Section 42— Civil Procedure Code -Act XIV of 1882, 
Section 283 —Suit for declaration of title by an objector in execution proceedings— 
Consequential relief. 

In a suit under Civil Procedure Code, Section 283, for a declaration that the, 
sale to defendant No. 2 of certain land in execution of a decree was invalid, it, 
appeared that the land had been attached in execution of a decree obtained by* 
defendant No. 2 against defendant No. 1, who held it as the plaintiff's tenant,' 
that the plaintiff had intervened unsuccessfully in the execution proceedings- 
and had been referred to a regular suit, and that the land had been brought to 
sale and purchased by defendant No. 2 who was now in possession : 

Held, that the suit was not maintainable for want of a prayer for possession. 

[Overruled, 29 M. 151; Dies., 14 Ind. Cas. 510 (511) = 10 P.R. 1912 = 74 P.L.R. 
1912 = 267 P.W.R. 1912 ; R., 19 M. 145 ; 17 C.L.J. 30 (33).] 

1 SECOND appeal against the decree of A. Thompson, District Judge' 
of North Malabar, reversing the decree of A. Venkataramana Pai, District 
Munsif of Tellicherry, in original suit No. 113 of 1889. 

Suit under Civil Procedure Code, Section 283, for the declaration that' 
the sale in execution of certain property was invalid. 

Tbefaots of the case are stated above sufficiently for the purposes of- 
this report. 

The decree of the District Judge dismissed fche suit. 

The plaintiff preferred this appeal. : ■* 

Sankara Menon, for appellant. * 

9 ankaran Nayar , for respondent No. 2. 

JUDGMENT. 


This is a suit instituted under Section 283, Civil Procedure Code, for a 
decree declaring that fche auction sale of certain property sold in execution 
of a decree obtained by second defendant against first defendant is invalid, 
the property being fche property of the plaintiff, and at the time of sale in 
the possession of plaintiff’s tenant. On the 30th November 1888suchposses- 
[14i] sioD was divested by fche delivery order of the Court and as found 
by the District Judge the second defendant is now in possession. The 
question is whether, under these circumstances, a suit for a declaratory 
decree will lie. By Section 15, Act VIII of 1859, the Civil Courts were 



* Second Appeal No. 1691 of 1891. 
(1) 10 M. 213. 
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authorized to make binding declarations of right without granting conse¬ 
quential relief. This section was repealed by Act I of 1877, and it was 
thereby enacted that any person entitled to any property might institute 
a suit against any person denying his title, and that the Court might in 
its discretion make a declaration that he was so entitled, provided that no 
Court should make any such declaration, where the plaintiff being able 
to seek further relief than a mere declaration of title omits to do so. In 
the present case, it is clear that the further relief, which plaintiff 
is entitled to supposing her suit is well founded, is possession of tha 
property. But it is contended that Section 283 of the Code of Civil 
Procedure authorizes a party against whom an order under Sections 280- 
282 has been passed to file a suitfor a decree declaratory of his right only, and 
reliance is placed on the remarks of Mr. Justice Muttusami Ayyar in Ambu 
v. Ketlilamma (1). The question for decision in that case was whether 
the suit, which was one for possession, was barred by the provisions of 
Section 43. The plaintiff in the suit had obtained a decree setting aside 
the Court sale, and the learned Judges held that under Section 43 of the 
Code of Civil Procedure that suit did not bar the entertainment of the 
subsequent suit for possession. It was found there, as a fact, that plaintiff 
when instituting the first suit was not aware of the transfer of possession 
under the Court sal9, and this no doubt influenced the Judges in their 
decision. With great respect for our learned colleague, we are unable to 
agree with him in holding that Section 283 gives a special right to sue for 
a declaration of title in direct opposition to the provisions of Section 42, 
Specific Relief Act. Section 283 gives the party against whom an order 
under Sections 280-282 has been passed the right to institute a suit to 
establish the right which he claims to the property in dispute, and he must 
sue for the whole right which hecan claim at the time heinstitutes the suit. 
In the present case the right which plaintiff claims is a right to possession, 
and as undoubtedly one of the principal objects of the proviso to 
Section 42 was to [142] prevent multiplicity of actions and to prevent a man 
getting a declaration of right in one suit and then harassing his opponent 
with another suit for possession, we are unable to hold that plaintiff could 
sue in this suit for a bare declaration and immediately after instituting a 
suit for possession. In our judgment Section 42 of the Specific Relief Act 
isthe only provision of the law, and the appellant’s pleader can point out 
no other, under which a suit for a declaratory decree can be brought, and 
we cannot import into Section 283 any other right than that which is 
conveyed by the words of the Section. 

We agree with the Lower Appellate Court that the suit is not main¬ 
tainable aud we dismiss the second appeal with costs. 


; i 
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(1) 14 M. 23. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

RAMA AND another ( Defendants ), Appellants v. VARADA 
(■ Plaintiff ), Respondent * [2nd May, 1892.] 

Limitation Act —Act XV of 1877, Schedule II, Article 179 -Civil Procedure Code, 

Section 235 —Formal defect in application for execution. 

On an application foe execution of a decree, it appeared that the only previous 
application for execution whioh had been made within a period of three years 
had been defective, by reason of its not containing the particulars required by 
Civil Procedure Code, Section 235 (/), and had been returned for amendment, 
but had not been amended : 

Held, that the preseat application was not birred by limitation. 

[Dias.. 23 C. 217; F., 25 C. 591 (597); 31 M. 68 = 3 M.LT. 254 = 17 M.LJ. 596 ; 
R . 14 C.W.N. 431=5 Ind. Ois. 579 (580); 5 N.L.R. 8; 116 P.R. 1907 = 143 
P.W.R. 1907.] 

Appeal against the order: of C. Rimachandra Ayyar, Acting District 
Judge of Nellore, dated lLth December 1890, reversing the order of M. 
Visvanatha Ayyar, District Muosif of Kavali, on miscellaneous petition 
No. 695 of 1890. 

The holder of the decree in original suit No. 219 of 1875, on the file 
of the District Munsif of Kavali, applied for execution by the above-men¬ 
tioned petition. It appeared that the executioo of the decree was not 
barred on 22nd July 1889, when an application for execution was made, 
but that application was reGarned [143] for amendment as beiDg 
irregular by reason of an omission to state the earlier of two previous 
applications that had been made and its result, and the amendment was 
not made. The present petition was preferred within three years from 
the date of the last-mentioned application, but more than three years 
from the date of the application next previous to it. 

The District Munsif held that the present petition was barred by 
limitation and made an order dismissing it. The District Judge on 
appeal reversed this order and remanded the case. 

The defendants preferred this appeal. 

Mr. DeRozario and Venkataramayya Chetti, for appellants. 

Sankaran Nayar , for respondent. 

JUDGMENT. 

It is argued that the application for execution is barred by reason of 
the application of 1889 having been returned for amendment with refer¬ 
ence to Clause (/) of Section 235 of the Code, and the amendment not 
having been made within the time allowed for the purpose. The defect in 
the previous application consisted in omitting to state the earlier of two 
previous applications and its result. It is admitted that this omis¬ 
sion was in no way calculated to prejudice the judgment-debtor or to 
mislead the Court; such being the case, though the application was 
formally defective with reference to the provisions of Section 235, it sub¬ 
stantially complied with them. 

We are, therefore, unable to hold that it was not an application 
made in accordance with law within the meaning of Article 179 of Schedule 


1892 

Mat 2, 

Appel¬ 

late 

Civil. 

16 M. 142, 


• Appeal against Appellate Order No. 19 of 1891. 

807 



16 Mad. 144 


INDIAN DECISIONS, NEW SERIES 



1892 
Mat 2. 

Appel¬ 

late 

Civil. 

lft M. 142. 


II of the Limitation Act. This view is in accordance with the decision in 
Ramanadan v. Periatambi (l). 

Our attention has been drawn to the decision of a Full Bench of 
the Calcutta High Court in Asgar Ali v. Troilokya Nath Ghose (2), but 
in that case the defect was not merely formal. The property sought to 
be attached was not fully described nor was a list of such property 
produced. 

We dismiss this appeal with costs. 


16 M. 144 = 2 M.L.J. 153. 

[144] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Narasimma ( Plaintiff ), Appellant v. Surianarayana and 
ANOTHER ( Defendants Nos. 1 a nd 2), Respondents .* 

[15th and 20th July, 1892.] 

Revenue Recovery Act—Act llof 1846 (Madras), Sections 32, 42— Encumbrance — Perma¬ 
nent lease at a low rent. 

One of the villages in a mitta was demised by the mittadar to A on a permanent 
lease, at a rate below both the faisal assessment and the proportion of revenue 
payable upon it. The lessee’s interest was brought to sale in execution of a 
decree and purchased by B, and ultimately wag 6old in 1884 to the plaintiff who 
now sued the tenant in possession to enforce an exchange of patta and xnuchalka. 
In the interval, viz., in 1883, the village was sold for arrears of revenue under 
Madras Act II of 1864 to C and the defendant claimed to hold the land from C : 

Held , that the permanent lease was an encumbrance under Revenue Recovery 
Act, 1864, Section 42, and was voidable by the purchaser at the revenue sale, 
although it had not been declared to be invalid by the Collector. 

SECOND appeal againsb the decree of L. A. Campbell, District Judge 
of Salem, in appeal suit No. 150 of 1886, reversing the decree of Sultan 
Moidin, District Munsif of Krishnagiri, in original suit No. 265 of 1885. 

Suit to enforce the acceptance of a patta and execution of a muchalka 
by the defendant. 

It appeared that a permanent lease of a village in a certain mitta had 
been granted to one Adam Sahib, and that Adam Sahib’s interest had been 
attached and brought to sale in execution of a decree and purchased by 
Muniappa Cbetti. It was alleged that Muniappa Chetti’s interest had 
passed by various mesne assignments and lastly by a sale-deed, dated 30th 
January 1884, to the plaintiff. The defendant was in occupation of the 
village and the plaintiff now sued as above to enforce an exchange of patta 
and muchalka. 

In 1883 the village was sold under the Revenue Recovery Act for 
arrears of revenue and purchased by one Ramachandra Ayyar and the 
defendant now pleaded that he held under this purchaser. [145] The District 
Munsif passed a decree for the plaintiff. This decree was reversed on 
appeal and the suit dismissed by the District Judge after a remand of the 
case. The District Judge observed :— 

A lease of this nature cannot under Hindu Law bind the next 
tt owner of the property unless it can be shown to be to the advantage of 
u the property. It cannot be to the advantage of the property that it 
should be permanently leased for a sum so far below both the faisal 

* Becond Appeal No. 835 of 1891. 
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*' assessment and the proportion of the revenue payable on it. This being 
** so, I consider that; plaintiff has failed to show his title to hold on as a 
permanent farmer of the entire village after its sale by Government. He 
bought after that silo and must betaken to have known of it.” 

The plaintiff preferred this second appeal. 

Bamcchandra Ayyar, for appellant. 

Subramanya Ayyar , for respondents. 

JUDGMENT. 

It is first urged on behalf of the appellant that the Judge was in 
error in taking into consideration the evidence adduced by second defend¬ 
ant (whose nam9 had been ordered to be removed from the suit) in proof 
of the revenue sale. The evidence was adduced when first and second 
defendants were jointly contending that the former’s holding was under 
Becond defendant aud not under plaintiff ; and the finding originally 
called for had reference to that joint contention. Such being the case, we 
cannot say that the Judge was wrong in using this evidence in determining 
the issue as between plaintiff, and first defendant. It is next contended 
that the Judge is in error in holding that plaintiff’s perpetual lease 
is not binding on the purchaser in that it was granted for a sum below 
the faisal assessment and the proportional revenue payable on it. 

A permanent lease is, in our opinion an encumbrance within the 
meaning of Section 42 of Madras Act II of 1864. It creates an under 
tenure which diminishes the value of the estate. 

As for the contention that the permanent lease in question fell under 
Section 32 of the Act, and that, as there was no declaration by the Collector 
•of its being invalid, it must be upheld, we are of opinion that the absence 
of a declaration by the Collector is immaterial and will not preclude the 
purchaser from avoiding the lease on the ground of its being an encumbrance 
under Section 42. 

[146] We are of opinion, therefore, that the decision of the Judge 
must be upheld for the reasons stated above. 

This second appeal is dismissed with costs. 


16 M. 146. 

APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Best. 

BANGASAMi (. Plaintiff), Appellant v. Ranga and others 
(Defendants Nos. 1 to 3 and 5 and 6), Respondents* 

[5th and 16th September, 1892.] 

Jleligi&us office, assignment of —Res extra commercium —Custom as to assignability. 

The plaintiff sued for a declaration of.his title as purchaser of a mirasi office 
i - in a temple, to which were attached certain duties to be performed as part of a 
religious ceremony, and for a sum of money representing the emoluments of the 
office. The first defendant was the plaintiff’s vendor, the second defendant 
claimed title to the office by purchase, the other defendants were the trustees of 
the temple, and they did not appear on appeal. The Court of first instance 
passed a decree as prayed, which was reversed on an appeal preferred by the 
second defendant alone. On second appeal : 

Heidi that defendant No. 2 was not entitled to a decree on the sole ground 
that the offioa was res extra commercium. 
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Per Parker, J .—Had the trustees of the temple appeared in the Court of first 
appeal and raised the question of the inalienability of the office, it would have 
been necessary for the Court to have determined the question whether by the 
custom of the particular institution such alienations were valid. 

[R , 12C.W.N. 98.] 

Second appeal against the decree of H. H. O’Earrel, District Judge 
of Trichinopoly, in appeal suit No. 52 of 1889, reversing the decree of 
V. Swaminadha Ayyar, Additional District Munsif of Trichinopoly, in 
original suit No. 227 of 1888. 

The plaintiff prayed for a declaration of his title as holder of a mirasi 
office called Tiruvalakkunayakam, in the Sri Ranganatha Swami temple 
at Srirangum, under a sale-deed, dated 2nd July 1888. by which the office 
and its emoluments were assigned to him, and for certain reliefs conse¬ 
quential on this declaration. The duties of the office are described 
sufficiently for the purpose of this report in the judgment of Best, J. 
Defendant No. 1 was the previous holder of the office in question and the 
executant of [147] the instrument of 2nd July 1888. Defendant No. 2 
claimed to be entitled to the office and alleged that the above instrument 
has been executed in fraud of his rights. Defendants Nos. 3 to 5 were the 
trustees of the temple. 

The District Munsif passed a decree as prayed. Defendant No. 2 
alone appealed against this decree to the District Judge, who reversed the 
decree, holding that the office in question was extra commercium and that 
the plaintiff accordingly bad no title to it. 

Ths plaintiff preferred this second appeal. 

Parthasaradhi Ayyangar, for appellant. 

Ramachandra Rau Sahib, for respondent Nc. 2. 

JUDGMENT. 

Best, J.—It is urged on behalf of the appellant that the District 
Judge is wrong in holding the office, the subject of this suit, to be a 
religious office and therefore extra commercium. 

The duties of the office are, it appears, to hold the poles of the god's 
seat when taken in procession, to tie cloths (parivattam) on the heads of 
the athatathars, and to distribute sacred food to the spectators. It is 
admitted that (the office) can only be held by a Vaishnava Brahmin ; and 
the duties are performed as part of a religious ceremony. The Judge is 
therefore right in holding it to be a religious office. As a rule, such 
offices cannot be the subject of sale. In the present case, however, it has 
been admitted by the second respondent himself that the office is sale¬ 
able, and, as a matter of fact, first defendant, by whom it was sold to 
appellant, acquired his right to it by purchase. Second respondent, who 
is the adopted son of first defendant, contended originally that the 
acquisition by first defendant was made with the joint funds of himself 
and first defendant, but at the tri^l be changed his ground and said that 
the acquisition was with his own money and only benami, in the name of 
first defendant. 

Both the Courts have found that the office is the self-acquisition of 
first defendant alone. 

Under these circumstances, I do nob think, that second defendants 
objection is sustainable, and I would, in allowance of this appeal, set 
aside the decree of the Lower Appellate Court and restore that of the 
District Munsif, and direct second defendant to pay plaintiff’s costs both 
in the Lower Appellate Court and in this Court. 
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PARKER, J.—I concur with Mr. Justice Best that the decree [148] of 
the Distriot; Judge may be reversed, and that of the District Munsif 
restored. 

As the second defendant alone appealed, the decree should not have 
been reversed when it was found that he had no interest in the subject- 
matter of the suit. Neither first defendant nor defendants 3 to 5 appeared 
before the Distriot Court to raise the question as to the inalienability 
of the office in question. Had they done so, it would have been necessary 
for the Distriot Judge to determine whether, by the custom of the 
particular institution, suoh alienations were valid (see the Privy Council 
case of Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kutty (l). It was 
found by the District Munsif that these rairasi offices had usually been 
the subject of alienation, and that the temple authorities recognized their 
validity, but the District Judge gave no finding upon this point. 

I may further point out that the District Judge was also in error in 
making a decree against first defendant when he had not beeQ made a 
party to the appeal. 

The second defendant should pay plaintiff’s costs in this appeal and 
in the Lower Appellate Court. 
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APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , Mr. Justice 
Muttusami Ayyar , Mr. Justice Parker, Mr. Justice Wilkinson 

and Mr. Justice Handley. 

Krishnamma ( Defendant No. 3), Appellant v . Suranna and 
OTHERS {Plaintiffs Nos. 1 to 3 and Defendants Nos. 1 and 2), Respondents J 
[26th November, 1891, and 5th February, 10th August, 29th September 

and I6th December, 1892.J 

Registration Act—Act III of 1877, Section 50— Unregistered mortgage with [possession — 
Subsequent registered mortgage—Notice—Priority. 

The defendants Nos. 1 and 2, in 1877, placed the plaintiffs’ father (since 
deceased) in possession of certain land as usufructuary mortgagee under an 
unregistered mortgage deed for Rs. 99, and in 1883 mortgaged the same land to 
defendant No. 3 by a mortgage deed which was registered. Defendant No. 3 
obtained a decree [149] on his mortgage in 1886, and applied that the mortgaged 
premises should be sold. The plaintiffs, having opposed his application for an 
order for sale without suocess, now sued fora declaration of their title as mort¬ 
gagees. It waB found that defendant No. 3 took his mortgage with notice of the 
mortgage of 1877, but had not otherwise acted fraudulently : 

Held, that the plaintiffs were entitled to priority in respect of the mortgage of 
1877 ; 

Held by the Full Bench, that when it is proved that a subsequent encumbrancer 
under a registered conveyance had notice of a valid prior unregistered encumbrance 
and of possession by suoh encumbrancer, or of such conveyance without posses¬ 
sion, the Courts are not bound to interpret the Registration Aot of 1877, 
Section 50, so as to deleat the title of the prior encumbrancer. 

[F., 19 A. 145; 5 LB.R. 184 (187) ; 56 P.R 1900 (F.B.) = 26 P.L.R. 1900 ; R., 25 A. 
866 ; 27 B. 452; 29 M. 62 ; 8 C.P.L.R. 109 ; 9 C.W.N. 14 (17) ; 1 L.B.R. 293 ; 
81 M. 54 (58) = 17 M.L.J. 537.] 
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Second appeal against the decree of H. R. Farmer, District Judge 
of Vizagapatam, in appeal suit No. 211 of 1889, reversing the decree of 
N. Lakshmana Rau, District Munsif of Bimlipatam. in original suit 
No. 21 of 1889. 

Suit to declare the title of the plaintiffs under an unregistered mortgage 
deed of 1877 accompanied by possession. 

The facts of the case appear sufficiently for the purposes of this report 
from the following judgments of the High Court. 

The District Judge passed a decree in favour of the plaintiffs. 

The defendant No. 3, a puisne encumbrancer, preferred this second 
appeal. 

This second appeal came on for hearing before Collins, C.J., and 
Wilkinson, J., and their Lordships made the following order of reference 
to Full Bench. 


Order of Reference to Full Bench. —On the 3rd November 
1877 the first and second defendants, respondents, borrowed Rs. 99 from 
Adivi Naidu, the father of the plaintiffs, on the security of a usufructuary 
mortgage bond (Exhibit B) and possession of the property mortgaged was 
given to the mortgagee. 

The mortgage bond was not registered. On the 25th February 1883 
the same defendants, respondents, mortgaged the same property to third 
defendant and the deed of simple mortgage was duly registered. The third 
defendant brought a suit in 1886 and obtained a decree for sale. The 
plaintiffs opposed the order for sale but unsuccessfully, and then instituted 
the present suit to establish their mortgage right, the third defendant 
having denied the existence of their mortgage, and to recover the mortgage 
money from defendants 1 and 2. 

The District Munsif dismissed the suit, holding, inter alia , that third 
defendant’s registered deed took effect as against plaintiffs’ [150] unregis¬ 
tered deed, and that plaintiffs were not entitled to succeed. On appeal, the 
District]Judge found that the third defendant’s mortgage was tainted with 
fraud, and that plaintiffs were entitled to a declaratory decree. 

In second appeal it is argued that even if third defendant had notice 
of the prior mortgage and knowledge of the plaintiffs’ possession as mortga¬ 
gees, such notice and knowledge will nob, according to the current of the 
decisions in this Court, deprive his registered deed of the priority conferred 
on it by Section 50 of the Registration Act. 

It has been found that the third defendant at the time when he took 
Exhibit I was informed by second defendant of the existence of the 
subsisting mortgage. The Judge relies on the case of Narasimulu v. 
Somanna (1) as an authority for presuming fraud. But the case is not in 
point, because there it was fouud that the registered instrument had been 
executed collusively, and that there were other grounds besides notice and 
knowledge of possession for holding it to be fraudulent. There do not 
appear to be any such grounds in the present case, nor was fraud pleaded. 
The present case is on all fours with thafi of Nallappa v. Ibram (2), 
which has been followed in many subsequent cases see Kondayya v. 
Guruvappa (3), Madar v. Subbarayalu (4), and Muthanna v. Alibeg (5). In 
that case it was held that transactions evidenced by unregistered documents 
which it is optional, as well as those which it is compulsory, to register 
are rendered of no effect by the subsequent execution and registration 


(2) 5 M. 73. 
(5) 6 M. 174. 


(1) 8 M. 167. 
(4) 6 M. 88. 
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of a document relating to the same property, that Act XIX of 1843 did 
away with the doctrine of notice which has never since been expressly 
revived, and that, therefore, notice did not bar the operation of Section 50 
of the Registration Act. It had already been held Bimaraz v. Papaya (l), 
that in the case of two documents, the registration of which was optional, 
the registered sale deed took effect against the unregistered deed though 
accompanied by possession. But in subsequent cases Ramaraya v. 
Arunachala (2) and Ramachandra v. Krishna (3), it was recognised that 
an unregistered mortgage is not in itself invalid, and that a person who 
has bought subject [l51] to it cannot afterwards take advantage of the 
Registration Act to avoid it. We are disposed to go further than «his, and 
to hold that where a mortgagee under a registered instrument had notice 
that his mortgagor had previously mortgaged the property to some third 
person by an unregistered conveyance, it is contrary to equity and good 
conscience that his title, though under a registered deed, should be allowed 
to prevail. As remarked by Garth, C.J., Nani Bibee v. Hafizullah (4), 
“ Every man when he buys property, or takes property as security for 
“ an advance, is, prima facie, supposed to make some inquiries about 
“ ifc, and if be finds that somebody else is in possession under a convey- 
“ ance from the owner, though the conveyance is unregistered, he is not 
“ justified in equity and good conscience in buying the property himself,” 
and we would add, if he takes it as security for money advanced by him, 
he does so subject to any equities arising out of the prior charge created 
by the owner. 

The principles applicable to cases of this sort appear to us to be those 
laid down in the case of the Agra Bank ( Limited ) v. Barry (5). Lord 
Cairns there said : “ Your Lordships have been referred to the Act of 

“ Anne, which established a registry of deeds in Ireland. Any person 
“ reading over that Act of Parliament would, perhaps in the first instance,. 
“ conclude that it was an Act absolutely decisive of priority under all 
“ circumstances, and enacting that, under every circumstance that could 
“ be supposed, the deed first registered was to take precedence of a deed 
“ which, although it might have been executed before, was not registered 
“till afterwards. But by decisions which have now well established 
“ the law, it has been settled that, notwithstanding the apparent 
“ stringency of the words contained in the Act, still if a person registers 
“ a deed, and if, at the time he registers a deed, either he himself, or an 
" agent whose knowledge is the knowledge of his principal, has notice 
“ of an earlier deed which, though executed, is not registered, the regis- 
“ tration which he actually effected will not give him priority over that 
“ earlier deed. I take the explanation of those decisions to be that, 
“ inasmuch as the object of the statute is to take care that, by the fact 
of deeds being placed upon a register, those who come to register a 
“ subsequent deed shall be informed of the £1523 earlier title, the end and 
“ object of the statute is accomplished if the person coming to register the 
“ deed has, aliunde, and not by means of the register, notice of a deed 
“ affecting the property executed before his own. In that case the 
“ notoriety, which it was the object of the statute to secure, is effected in 
“ a different manner, but effected as absolutely in respect to the person 
“ who thus comes to register, as if he had found upon the register notice 
“ of the earlier deed.” In Wyatt v. Bartuell (6), the Master of the Rolls 
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said: ‘'It has been much doubted whether the Courts ought ever to 
(t have suffered the question of notice to be agitated as against a party 
(i who has duly registered his conveyance, but the Courts have replied : 
We cannot permit fraud to prevail; and it shall only be iD cases where 
the notice is so clearly proved as to make it fraudulent in the purchaser to 
ft , fca ke and register a conveyance in prejudice to the known title of another 
that we suffer the registered deed to be affected.’ ” 

It appears to us that where, as in the present case, the holder of the 
registered document had, at the time of taking the document, notice that 
another person already had a valid lien on the property, as well as 
knowledge that possession was in that third person, the Courts are not 
bound to interpret Section 50 strictly, and so enable the holder of the 
registered document to perpetrate a fraud against the prior encumbrancer 
who has a perfectly valid title. But as such a ruling would be contrary 
to many decided cases in this Court, though in accordance with the 
decisions of the other High Courts, we refer the matter to a Full Bench, 
the question for determination being whether when it is proved that a 
subsequent encumbrancer under a registered conveyance had notice of a 
valid prior unregistered encumbrance and of possession by such encum¬ 
brancer or of such conveyance without possession, the Courts are bound to 
interpret Section 50 of the Registration Act strictly so as to defeat the 
title of the prior encumbrancer. 

This case then came on for hearing before the Full Bench. 

Mahadeva Ayyar , for appellant. 

Regulation XVII of 1802, Section 6, paragraph 3, contains express 
provisions, as to notice. This provision, however, was repealed by 
[IS3j Act I of 1843, and that Act, except as to notice, was repealed by 
Act XIX of 1843, Section 1. The Regulation and both of these Acts 
were repealed by Act XVI of 1864, which, for the first time, introduced 
the system of compulsory registration. I refer to Section 68 ; but the 
Act is silent as to notice. 




[■Muttusami Ayyar , J. —What does it say about possession under an 
oral mortgage ?] 

Nothing. The present case arises under the Act of 1877. It is 
unnecessary to consider the intermediate Act XX of 1866. As to Act VIII 
of 1871, Section 50, contains certain rules of priority and Section 48 
provides for cases where possession has been delivered. Section 48 of Act 
III of 1877 is only are-enactment. See also Sections 49 and 50. As to the 
effect of the repeal of the earlier Act, see General Clauses Act I of 1868, 
Section 3. The Madras decisions consistently proceed on the view that in 
order to invalidate a subsequent registered document, fraud must be alleged 
and proved. Thus when a case of comDotition between a registered and 
unregistered sale arose under Act I of 1843, the Sudder Court held in 
Raraven Nair v. Shakrah Kooroopoo (l), that the registered conveyance 
prevailed. This case shows that mere notice is not sufficient in the absence, 
of collusion or the like. Again in Paskoo Poy v. Antonio Naik (2), where 
it was proved that an earlier vendee had protested against a subsequent sale 
and brought a suit on the very next day, the Court set aside the registered 
document evidencing the latter transactions, not on the ground of notice, 

but on that of fraud in the subsequent transferee. See also Anantaiya 
v. Krishnacharaiya (3). 



(1) Mad. S. D. (1855) 233. 
(3) Mad. S. D. (I860) 70. 


(2) Mad. S. D. (1859) 143. 


814 





KRISHNAMMA V. SURANNA 16 Mad. 166 


[Wilkinson, J ,—In that oase there was no conflict, because one of the 
transactions was fictitious.] 

In Srcenauth Bhuttacharjee v. Ramcomul Gungopadya (1) a conflict 
did arise between two registered deeds. I rely especially on page 228 of 
the report. I next refer to Nallappa v. Ibram (2) and Kondayya v. 
Guruvappa (3), which are alluded to in the order of reference. 

( Wilkinson , J .—If a man sold a piece of land in 1873, what interest 
has he left to dispose of in 1879 ?j 

[154] He has power to deal with the property in that the law says, 
that by a subsequent registered instrument he may defeat the first con¬ 
veyance, if that has not been registered. The suggestion, that the first 
unregistered sale leaves no power of disposition in the vendor, is contrary 
to Section 50 of the Act, and all the High Courts agree that in the absence 
of notice at any rate the subsequently registered sale-deed prevails. 

[Muttusami Ayyar , J. —The question appears to be whether the 
Registration Act upon grounds of public policy introduced a rule abrogat¬ 
ing the general rule as to notice.] 

As to this see Madar v. Subbarayalu (4), where the competition was 
between a deed of hypothecation and a deed of sale taken with notice. 

[ Wilkinson , J. —In that case there was a finding of fraud which the 
Judges failed to observe. 

Muttusami Ayyar , J.—That seems to be improbable even if the 
counsel failed to observe it. It seems doubtful whether the finding was 
or was not in fact a finding of fraud as distinguished from notice.] 

The next case is Venkayya v. Kotayya (5), where the question of fraud 
was not raised. See also Mutha7ina v. Alibeg (6). In Ramaraja v. Aruna- 
chala (7) it was held on the facts that no question of priority arose—see, 
however, page 252 of the report—and as to section 50 of the Act compare 
Kadar v. Ismail (8). I rely upon Narasimulu v. Somanna (9) as showing that 
it is necessary to prove more than has been found to be proved in this case 
before the title of the registered holder can be displaced. See also 
Ramachandra v. Krishna{ 10). In Narain Chunder Ghuckerbutty v.Dataram 
Roy (11), the question was raised whether the possession of the prior 
transferee amounted to notice to the subsequent purchaser, and this 
question was answered in the negative. As to the case of an unregistered 
document with possession coming into conflict with a subsequent registered 
deed, see Bimaraz v. Panaya (12). 

Pattabhiram Ayya ?, for respondent. 

Kannan v. Krishnan (13) is the last decision of this Court and 
[183] is to the effect that an agreement to sell together with possession 
is snperior to an unregistered conveyance without possession. This is 
the result of all the decisions taken together, and the question is can this 
be right. Turning to the Sudder decisions which have been cited, it will 
be seen that the first and third do not touch the present point, and that 
the second does not cover it, since in that case there was a finding of 
fraud. 

The doctrine of notice is as old as any Court of Equity. See 
Le Neve v. Le Neve (14). The clause which has been alluded to in the 
Regulation of 1802 was enacted for the purpose of expression only, and 
it rem ained in force until 1843, when the legislature considered that it 

. (1) 10 M.I.A. 220. (2) 5 M. 73. (3) 5 M. 139. (4) 6 M. 88. • 

(5) 6 M. 163. (6) 6 M. 174, (7) 7 M. 248. (8) 9 M. 119. 

(9) 8 M. 167. (10) 9 M. 496. (11) 8 C. 697. (12) 3 M. 46. 

(13) 13 M. 324. (14) 11 White & Tador, p. 36. 
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was inconvenient in its results, and provided that if the authenticity (not 
merely the genuineness) of the registered document was proved, it should 
have priority. This Act was repealed and succeeded by other Acts 
comprising no provision as to notice, but the old law of notice which 
existed before the regulation was enacted stands good ; and the assumption 
that this application of the doctrine of notice was a new thing (an 
assumption which underlies the decision in Nallappa v. Ibram (1) is 
clearly erroneous. It may be observed that Act XX of 1866 does not 
expressly provide that the existence of fraud should invalidate the second 
conveyance, though the Courts have always considered that it has that 
effect. 

[ Collins, C.J. —Do you suppose that the Judges who decided 
Nallappa v. Ibramil) did not realize how well established was the doctrine 
of notice ?] • 

They refer to it, as I submit, inaccurately when they write of its 
introduction. 

{.Handley, J. —It is a different matter from the general question of 
notice. It is a particular question as to the effect of registration. The 
policy of the Act is to make a registered document conclusive. This 
policy would be, to a certain extent, defeated if evidence of notice were 
let in.] 

This policy is so far defeated when fraud is admitted to prevail as an 
objection to the conclusiveness of a registered conveyance, and it is 
difficult to see why evidence of notice should not be let in equally with 
evidence of fraud. The questions of fraud and notice are inextricably 
connected. 

[156] [ Muttusami Ayyar , It has been held that proof of notion 

in the subsequent transferee does not establish fraud against him.] 

My contention is that as between two equally innocent persons 
registration is conclusive, bub as between them only. 

[Muttusami Ayyar, J. —Suppose there were an unregistered mortgage 
for Rs. 80 and a registered sale deed for Rs. 101, which should prevail?] 

The Act does not here distinguish between optional and compulsory 
registration. As to Kondayya v. Guruvappa (2) I desire only to point out 
that the agrumenb used as to the necessity of observing the plain terms 
of the law, in spite of the hardship that they might give rise to, would 
exclude the well-established rule a3 to the effect of fraud to which I have 
already referred. 

[Muttusami Ayyar, J. —Do you argue that notice, whether construc¬ 
tive or actual, should be placed on the same footing as fraud ?] 

Yes, in this respect. In Madar v. Subbarayalu (3) and Muthanna v. 
Alibeg (4), which are authorities to the contrary, the matter was treated 
as concluded by previous decisions. Ramaraja v. Arunachala (5), Radar v. 
Ismail (6), and Ramachandra v. Krishna (7) do not really touch this matter. 

Again with reference to Section 48 of the Registration Act compare 
Specific Relief Act, Section 27, Clause (6), which contains a proviso as to 
good faith like the Trusts Act, Section 91, bub such a proviso would not 
be within the ordinary scope of Registration Act. 

The other three High Courts are unanimously in favour of the view for 
which I am contending. See Dinonath Ghose v. Auluck Moni Dabee (8) as 
to the introduction by the Act of 1871 of the new provision in Section 48, 

(2) 5 M. 139. 

(5) 7 M. 248. 

(8) 7C. 753. 
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but not Section 50; see also Waman Ramchandra v. Dhondiba 
Krishnaji (1) explaining the object of these words after the reference to 
the English cases, and compare page 150 of the report as to the terms of 
Henry VIII’s Statute of Inrolments of Deeds, of Bargain and Sale, and the 
Irish Act of Anne. 

[Muttusami Ayyar , J.—Apply your reasoning to the case of a con¬ 
tract for sale. Suppose the consideration has been paid, but possession 
has not been delivered). 

[157] The result would be the same; and with reference to such a case 
it must be remembered that under Transfer of Property Act. Section 54 to 
complete a sale, there must be possession in the absence of a registered 
instrument. Before that Act there was a conflict of opinion upon this 
point. See Shivaram v. Genu (2) and Dundaya v. Chenbasapa (3). In Cal¬ 
cutta the decisions have been consistent. In the Calcutta case last quoted 
Field , J., discusses the meaning of the words “ take effect ” as employed 
in the section. 

[Muttusami Ayyar , J.—Even adopting his view, a difficulty remains 
in cases where a subsequent purchaser has no notice.] 

Field , J., considers the case where an unregistered conveyance, not 
being compulsorily registrable, is followed by possession. 

[.Muttusami Ayyar , J.—Still you cannot rest your argument upon his 
reasoning. You concede that the first transaction would be a valid sale 
as between vendor and vendee, apart from possession.] 

The question of possession was discussed with reference to notice by 
the Full Bench in Naram Chunder Chuckerbutty v. Dataram Roy (4) 
and that case was explained in Nani Bibee v. Hafizullah (5). See also 
Bhalu Roy v. Jakhu Roy (6) and Abdool Hoosein v. Raghu Nath Sahu (7). 
The same view was adopted in Ram Autar v. Dhanauri (8), where the 
Madras cases are quoted and dissented from and Transfer of Property Act, 
[Section 53, is referred to. 

[Collins , C. J.—Do any of these decisions draw a distinction with 
regard to notice between the cases of optionally and compulsorily regis¬ 
trable documents ?j 

No. 

[Handley, J.—Do any of the Calcutta or Bombay cases refer to Act 
XIX of 1843 ?] 

I think not. 

Mahadeva Ayyar in reply. 

The legislature in India thought it necessary to enact the equitable 
rule of notice, and then for certain reasons set out in the preamble of the 
Act of 1843 to abrogate it. 

This Court, after a consideration of the history of the Acts, has 
come to the conclusion that the doctrine so abrogated was extinguished, 
because it has not been expressly revived. The [158] other High 
Courts in the cases which have been cited have not considered the 
history of the Acts, and this accounts for the opposite conclusion at which 
they have arrived. With regard to the reference which has been made to 
the Specific Relief Act and of Transfer of Property Act, and Trusts Act it 
must be noted that each of these Acts contains a section saving the 
operation of the Registration Act. 


(1) 4 B. 126. (2) 6 B. 615. (3) 9 B. 427. (4) 8 G. 597. 
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JUDGMENT OF THE FULL BENCH. 

Collins, C. J.— The question referred to the Full Bench is whether, 
when it is proved that a subsequent encumbrancer under a registered con¬ 
veyance had notice of a valid prior unregistered encumbrance and of 
possession by such encumbrancer, or of such conveyance without posses¬ 
sion, the Courts are bound to interpret Section 50 of the present Registra¬ 
tion Act so as to defeat the title of the prior encumbrancer. 

The first attempt to compel the registration of deeds, &c., in Madras 
was by Regulation XVII of 1S02, a regulation for establishing a registry 
for wills and deeds for the transfer or mortgage of real property, and it 
was enacted by Section G. Clause 3, that “ it being the object, however, of 
“ the rules in the two preceding clauses, to prevent persons being defrauded 
“ by purchasing, or receiving in gift, or taking in mortgage, real property 
which may have been before sold, given, or mortgaged, subsequent to 
“ the period fixed for the operation of this regulation ; and as persons can 
“ never sutler such imposition when they are apprized of the previous 
“ transfer or mortgage of the property ; it is to be understood, that if any 
“ person shall purchase, receive in gift, or take in mortgage, any real pro- 
“ perty, knowing such property to have been previously sold, given, or 
“mortgaged, to any other person subsequent to the above period; and 
“ that the deed of sale, gift, or mortgage has not been registered ; and 
“ shall register his own deed, in such case the deed of sale, gift, or mort- 
“ gage of such subsequent purchaser, donee, or mortgagee, which may have 
“ been registered, shall not, from the registry of it, invalidate, or be dis- 
“ charged, in preference to the unregistered deed of sale, gift, or mortgage, 

“ first executed, provided the authenticity of the latter be established to 
“ the satisfaction of the Court.” 

Act I of 1843 repeals all provisions in any regulation touching know¬ 
ledge or notice of unregistered conveyances, and enacts that unregistered 
titles shall be void as against any person claiming [159] under a subse¬ 
quent registered title, notwithstanding notice of a prior unregistered title. 

Act XIX of 1843 repeals Act I of 1843 except so far as it repeals 
provisions touching knowledge or notice of the existence of unregistered 
instruments, and enacts that deeds of sale or gift of real property, if 
registered, shall invalidate other deeds of sale or gift which have not been 
registered, and registered deeds of mortgage, and certificates of discharge 
of encumbrances shall be satisfied in preference to any other, and that no 
conveyance, See., affecting title to land other than such deed or certificate 
as aforesaid shall be void for want of registration. 

Act XVI of 1864 repeals Regulation XVII of 1802 and Acts I and 
XIX of 1843 and enacts by Section 68 that registered instruments described 
in Clauses 1 and 2 of Section 16 of the Act shall have priority over unregis¬ 
tered instruments. 

Act XX of 1866, a Consolidation Act, recites the expediency of con¬ 
solidating the law relating to the registration of assurances, and by Section 
50 enacts that instruments of the kind mentioned in Clauses 1, 2 and 3 of 
Section 18 shall, if registered, take effect against every unregistered instru¬ 
ment relating to the same property. 

Act VIII of 1871 repeals Act XX of [1866 and is repealed by Act 
III of 1877, the Registration Act now in force, but Section 50 of Act ( 
VIII of 1871 is re-enacted, and is as follows : “ Every document of the 

“kinds mentioned in Clauses (l) and (2) of Section 18 shall, if duly 
“ registered, take effect as regards the property comprised therein, against 
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every unregistered document relating to the same property, and not 
" being a decree or order, whether such unregistered document be of the 
“ same nature as the registered document or not.” 

The first reported case under Act III of 1877 ( Nallappa v. Ibram (1) 
was decided in 1881 by Turner, C. J., aud Innes, J., who held that 
“ Section 50 affects alike documents which it is optional, as well as those 
“ which it is compulsory, to register, and its effect is not modified by the 
“ fact that the subsequent registered purchaser buys with full notice of a 
" prior unregistered encumbrance,” that transactions evidenced by docu¬ 
ments of either description are rendered of no effect by the subsequent 
execution [160] and registration of a document relating to the same pro¬ 
perty, that Act XIX of 1843 ‘did away’ with the doctrine of notice which 
has never since been expressly revived. There is nothing about notice to 
be found in the Acts of 1864, 1866, 1871 and 1873. “Have we any right,” 
say the learned Judges,“to import this doctrine ? Were we to do so, notice 
“ would, it cannot be doubted, be set up in every case and the Act would 
“ be rendered to a great extent inoperative. The plain words of the Act 
“ are—‘shall, if duly registered, take effect as regards the property com- 
“ prised therein against every unregistered document relating to the same 
“ property.’ The words are used without any qualification, and we think 
“ we should not be giving effect to tbe Act if we treated the circumstance 
“ of defendants having notice of plaintiffs’ unregistered instrument as one 
“ which bars the operation of Section 50 of the Registration Act.” 

This decision appears to have been accepted by the Judges of the 
High Court of Madras as decisive, for, in Kondayya v. Guruvappa (2). 
Innes and Muttusami Ayyar, JJ., treated it as conclusive and held that 
although the plaintiff had entered into possession of land under an 
unregistered agreement executed by S and N in 1872 and remained in 
possession from 1872 to 1880, but was ousted in 1880 by one who claimed 
the land under a subsequent registered sale deed from S and N, yet the 
plaintiff could not recover the land from the subsequent purchaser. 

In Narasimulu v.Somanna (3), Turner, C.J., and Muttusami Ayyar, J., 
held that fraud in the subsequent registered purchaser would defeat 
his claim. They also held that, although where the prior instrument is 
optionally registrable, mere notice may not deprive a person claiming 
under an instrument subsequently executed and registered of the priority 
given him by the Act, inasmuch as the nrior instrument was effectual to 
create a title they were at liberty to bold that a participation in fraud by 
the person claiming under the subsequent instrument will deprive him of 
tbe benefit of the provision which was aimed at the prevention of fraud. 

The f-aud alleged, as appears from the report, was that the vendor of 
the land having first sold it to the respondent in the appeal afterwards 
sold it to the appellant, tbe appellant being aware f!61] of the prior 
sale to the respondent. “ They thus,” says tbe report, “ colluded.” It is 
not clear what difference this can make if the words used in Section 50 
“ are without any qualification,” as was said in Nallappa v. Ibram (l). In 
©very case in which a vendor sells to a person property which both he and 
the subsequent purchaser know that he has sold previously, I should say 
that the vendor and second purchaser “ colluded” to deprive the prior 
purchaser of his property. 

With tbe greatest respect to Sir Charles Turner aDd Mr. Justice Innes, 
it appears to me that they have placed a wroDg construction on Act XIX of 

(1) 6 M. 73. (2) 5 M. 139. (3) 8 M. 167. 
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1843. It is therein enacted that unregistered titles shall be void as against 
any person claiming under a subsequent registered title “ any alleged notice 
or knowledge of such prior conveyance or instrument notwithstanding.” 
Act XYI of 1864 repealed Act XIX of 1843 ; but the Judges in Nallappa 
v. Ibravi (l) appear to have thought that, as the Act XIX of 1843 “did 
away” with the doctrine of notice, it would be required, to be operative, to 
be expressly revived. The words “ did away” are somewhat ambiguous. 
The learned Judges must have seen the difficulty that existed if the doctrine 
of notice was held to apply, and, taking the view of Section50 that they did, 
they were constrained to hold that the doctrine of notice was abolished by 
Act XIX of 1843 and not having been expressly revived had, there¬ 
fore, no operation. It is difficult to imagine that if a statute enacts that, 
under certain circumstances, “notice” shall not be a defence the equitable 
doctrine of notice is for ever after extinguished, even after the statute itself 
is repealed ; yet apparently that was the opinion of the learned Judges, 
and the second reason the same learned Judges give, namely, that, if 
notice was admitted to be a good defence, the Act would to a great extent 
be inoperative, as that defence would be set up in every case, does not 
commend itself to me as any reason at all for refusing to recognize the 
doctrine of notice. It does not seem to have attracted the attention of 
the learned Judges who decided Nallappa v. Ibram (l) that, if the legisla¬ 
ture desired that the doctrine of notice should not be a defence in cases 
under Section 50 of Act III of 1877, it would have been easy to incorpo¬ 
rate in that section the words relating to notice in Act XIX of 1843. 

[462] I have dealt at some length with Nallappa v. Ibram (1) and 
Narasimuiu v. Somonna (2), as those cases are the leading ones on this 
subject, and bave been considered to have declared the effect of Section 50 
of Act III of 1877 on the rights of subsequent purchasers who have notice 
of prior unregistered instruments in this presidency. The High Court of 
Calcutta differs from Madras on this subject. In Nani Bibee v. Hafizullah (3) 
decided in 1884 Garth, C.J., says, “ that, where a registered purchaser 
“ had notice that his vendor had previously conveyed away the property 
“ to some third person by an unregistered conveyance, it was contrary to 
“ equity and good conscience that his title though under a registered deed 
“ should be allowed to prevail.” 

The High Court of Bombay also differs from Madras in the construc¬ 
tion of Section 50 of the Registration Act of 1877. It was held in Shivram 
v. Genii (4) (under Act XX of 1866, Section 50) that a subsequent regis¬ 
tered purchaser or mortgagee cannot avail himself of the registration of 
his deed against a prior unregistered purchase of which he had notice, and 
in Dundayav. Chenbasapa (5), Sargent, C.J., and Melvill, J., held that, 
although Shivram v. Genu (4) was decided under Act XX of 1866, as the 
language employed in Section 50 of the Acts of 1871 and 1877 by which 
preference is given to registered documents is the same as that used in 
Section 50 of Act XX of 1866, the principle of those decisions is equally 
applicable and that “ if the defendant was in possession when the “mort- 
“ gage deed was executed to plaintiff or plaintiff had otherwise notice of 
“ defendant’s purchase, then the plaintiff could derive no advantage from 
“ the registration of his mortgage.” 

The Allahabad High Court agrees with the decisions of the Calcutta 
and Bombay High Courts on this point (see Bam Autar v. Dhnauri (6) and 
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thus the rulings of the High Courts of the other three Presidencies are in 
oonfliot with the Madras decisions. The English cases are dealt with very 
fully in the notes on Le Neve v. Le Neve (1). The judgment of Lord 
Cairns in the case of the Agra Bank {Limited) v. Barry (2) quoted in this 
reference is a decision of the House of Lords to the effect that notwith¬ 
standing the apparent stringency of the words contained in the Act, still 
[163] if a person registers a deed and if at the time he registers it he has 
notice of an earlier deed, which though executed is not registered, the 
registration which he actually effected will not give him priority over the 
earlier deed. In Blades v. Blades (3) (decided so long ago as 1727 by 
Lord Chancellor King), it was held that a person having notice of a prior 
purchase (though it was not registered) was hound thereby, and that getting 
his own purchase first registered was a fraud and that the transaction 
was collusive. It must be borne in mind that I am only considering the 
cases in which the registration of the instruments is optional, and the 
case referred and the cases decided by the several High Courts and already 
cited, relate only to cases in which the value is under Rs. 100. 

I will now consider tbe several Registration Acts passed in this 
country and give my reasons for differing from Nallappa v. Ibram (4) and 
thus overruling a series of decisions of this High Court since 1881. 

The first Madras Registration Act was the Regulation of 1802, 
and the reason for passing such a regulation is declared to be to prevent 
persons being defrauded by purchasing real property which may have 
been before sold, and I assume that the intention of the other Registration 
Acts was also to secure subsequent purchasers against prior secret convey¬ 
ances and fraudulent encumbrances. It is clear that from the passing of 
Act I of 1843 until it was repealed by Act XVI of 1864, notice of a prior sale 
unregistered would not affect a subsequent purchaser who had registered 
his instrument of title, but when that Act I of 1843 was repealed the 
doctrine of notice affected all subsequent transactions. By Section 17 of 
Act III of 1877 it is enacted that any document conveying any right, title 
or interest of the value of Rs. 100 in immoveable property shall be 
registered, and by Section 18 any document of the same nature as above 
of a value of less than Rs. 100 may be registered. By Section 49 no docu¬ 
ment required by Section 17 to be registered shall be received as evidence 
of any transaction affecting such property if unregistered, but the section 
is silent as to instruments under Section 18. Section 50 has been already 
quoted. 

[164] The effect therefore of Sections 17, 18, 49 and 50 is that if a 
man purchases immoveable property of the value of Rs. 100 and does not 
register his sale-deed, that document shall not be received as evidence of 
the transaction. If the property purchased is of a less value than Rs. 100, 
the purchaser may register or not as he thinks fit, but if the former owner 
sells the same property subsequently to another who registers his sale- 
deed, the registered sale deed shall have priority over the unregistered, 
subject, however, to any equitable rights the prior purchaser has. It is 
impossible to believe that the legislature intended that the doctrine of 
notice should not apply to the provisions of an Act which is silent on the 
point. 

It appears to me that the, case of Nallappa v. Ibram (4) cannot be 
supported. First, the Judges were wrong when they held that all 
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transactions evidenced by documents, the registration of which is optional, 
are rendered of no effect by the subsequent execution and registration 
of a document relating to the same property; and, secondly, in holding 
that the doctrine of notice was done away with and required to be ex¬ 
pressly revived, and that the fact that the subsequent registered purchaser 
bought with full notice of a prior unregistered encumbrance did not 
modify Section 50 of Act III of 1877. I am of opinion that if the subse¬ 
quent purchaser had notice of a prior sale, and agreed with the former 
owner to buy that which he knows to have been already sold, that 
this is a fraud and dolus mains itself. I agree with so much of the 
decision in Narasiviulu v. Somanna (1) as says that fraud may be success¬ 
fully pleaded against the holder of a subsequent registered instrument by 
the holder of a prior unregistered instrument, but I go further and bold 
that if a subsequent purchaser buys after notice of a prior valid sale even 
if possession has not been taken by the prior purchaser, such subsequent 
purchase is evidence of fraud and collusion between the former owner 
and the subsequent purchaser to cheat the prior purchaser, and that the 
subsequent purchaser’s title should not be allowed to prevail. With 
reference to these observations I would answer the question referred in 
the negative. 

Muttusami Ayyar, J. —The question referred for the decision of 
the Full Bench is whether, when it is proved that a [165] subsequent 
encumbrancer under a registered conveyance had notice of a valid prior 
unregistered conveyance and of possession by such encumbrancer, or of 
such conveyance without possession, the Courts are bound to interpret 
Section 50 of the Registration Act strictly so as to defeat the title of the 
prior encumbrancer. The facts of the case in which the question arises 
are stated in the order of reference, and I do not think it is necessary to 
recapitulate them. 


The leading case on the question in this Presidency is that of 
Nallappa v. lbram (2), in which it was held that the effect of registration 
was independent of notice. In all the subsequent decisions, it was either 
expressly acknowledged or tacitly assumed that such was the general 
rule. See Kondayya v. Guruvappa{ 3), Madar v. Subbarayalu{4 ), Muthanna 
v. Alibeyio), Ramaraja v. Arunachala[6), Narasimulu v. Somanna{ 1), Radar 
v. Ismaili 7), Ramachandra v. KrishnaiQ). Three exceptions were, however 
recognized by them, viz., (i) that fraud as contradistinguished from mere 
notice defeats the claim to priority under Section 50, (ii) that notice is 
material in a suit for specific performance under Section 27 of the Specific 
Relief Act, and (iii) that when the registered purchase or mortgage is 
made or taken subject to the prior unregistered mortgage which is option¬ 
ally registrable, no question of priority arises and there is no real compe¬ 
tition between the two transactions. 

The question as to the effect of notice upon the claim to priority as 
based on registration is one of construction. It was never doubted in 
this Presidency that the competition contemplated by Section 50 is 
between two valid transactions evidenced by the documents mentioned 
therein, and not between transactions either of which is invalid either for 
fraud, coercion, illegality or other good and sufficient cause. The 
principle that mere registration cannot operate to validate a transaction 
which is not legally enforcible has been invariably recognized. 


(1) 8 M. 167. (2) 5 M. 73- (3) 5 M. 139. (4) 6 M. 88. 
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Another proposition of law mentioned in the leading case is that 
though the transaction evidenced by the prior unregistered document 
is valid in itself, yet the title or interest created by it is [166] liable to 
be defeated under the rule of priority by a valid later sale or mortgage 
evidenced by a duly registered document. The reason is that, otherwise, no 
effect can be given to the rule which implies that a later registered title is 
intended to prevail against an earlier unregistered title. No weight can, 
therefore, be attached to the contention that by a valid unregistered sale 
for less than Rs. 100 the vendor’s title is exhausted, he has, afterwards, 
nothing to sell, and the later registered sale gives nothing to tb6 purchaser. 
Suppose that the subsequent purchase is made without notice of the 
prior sale ; it cannot then be denied that the former prevails against the 
latter. The fallacy in the contention lies in ignoring the reason of the 
rule, viz., that as between registered and unregistered transactions, the 
registered transaction creates the dominant right or title. 

The substantial question then is whether the doctrine of notice ought 
to have been treated as part of Section 50. It is patent that nothing is 
said of notice in any of the Registration Acts commencing with the Act of 
1864. It is also clear from Acts I and XIX of 1843 that in order to avert 
the danger arising to registered titles and interests in immoveable property 
from perjury committed in this country during investigations touching 
the fact of notice or knowledge, and to give stability to such titles and 
interests, the legislature declared in 1843 in express terms that notice was 
immaterial. It was then known that according to the practice of the 
Court of Chancery under the Registration Acts in England, a registered 
purchase or mortgage concluded with Dotice of a prior unregistered title or 
interest was a species of fraud. It is also obvious that the Acts of 1843 
were passed to supersede the Regulation of 1802 which bad expressly 
recognized the doctrine of notice on the ground of fraud, and that this was 
done with the knowledge, how that doctrine had worked in this country 
during the previous 40 years. (See Section VI, Clause 3, Regulation XVII 
of 1802, and compare with the preamble of Act I of 1843). Again, the 
law that was enacted in 1843 was kept alive till 1863, and this raised a 
presumption that the mischief contemplated by the Acts of 1843 continued 
to exist. The course of legislation then in this country up to 1863 was 
this. It was the Regulation of 1802 that prescribed the rule of equity and 
good conscience as the law to be administered in matters to which 
the Hindu or Mahomedan Law was not declared applicable ; Re- [167] 
gulation XVII of 1802 introduced the doctrine of notice as part of that 
rule in connection with the registration of documents on the ground 
of fraud. Acts I and XIX of 1843 declared that the practical application 
of that doctrine in India resulted in much perjury and seriously impaired 
the stability of registered titles and interests and enacted on that ground 
that notice was immaterial. Moreover, it was considered in the leading 
case that the general policy of the later Registration Acts was more 
stringent than that of the Acts of 1843 and in furtherance of the policy 
initiated by the earlier enactments. If the unregistered document was one 
of which registration was compulsory, notice was immaterial, as it would 
then amount only to a notice of what was not a legal transaction. The 
policy consisted in constituting registration into a pre-requisite of a valid 
sale or mortgage of immoveable property, unless such sale and mortgage 
■were petty transactions for or of less than Rs. 100 in value, and into a 
ground of priority, even in regard to those transactions. Hence it was consi¬ 
dered by the learned Judges, who took part in the leading case, that they 
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■were Dot at liberty to import into the Registration Act the doctrine of notice 
and thereby to re-open to any extent the door for perjury closed by the 
legislature in 1843. Under Act IV of 1882 notice was likewise immaterial, 
though a document was optionally registrable, if it fell under Section 54 
of that Act and if there was no delivery of the property affected by it. 
When the unregistered document is compulsorily registrable, its registra¬ 
tion is of the essence of the transaction and when it falls under Section 54 
of Act IV of 1882, a registered sale deed or delivery of the property sold is 
the only recognized mode of transfer. Again, Sections 59, 107 and 127 of 


Act IV of 18S2 prescribed rules for determining how far registration is a 
pre-requisite in the case of valid mortgages, leases and gifts, while Section 
107 declared in what cases an oral agreement is permitted. These sections 
were declared by Act III of 1885 to form part of the Registration Act. 
The policy indicated by them consisted in abolishing optional registration 
in cases falling under Section 54, and declaring that an oral agreement is 
no evidence of a valid transaction, except as specified in Section 107. 
That policy is explained with reference to Section 59 in these terms in the 
third Report of the Select Committee, dated 11th March 1881. “ We agree 
with the Law Commissioners that the requirement of registration will not 
[168] only discourage fraud and facilitate investigations of title, but 
44 t^&t it will also preclude some difficult questions of priority. A majority 
of us > however, think that where the principal money secured is less than 
44 ^ s - 100, the assurance need not be registered and we have altered the 
44 bill accordingly. Our colleague, Mr. Stokes, dissents from this alteration, 
,, as his opinion all encumbrances should appear on the Register, those 
41 ^yho mortgage their property for small amounts, as a rule, require protec* 
4i ki°n from fraud more thaD those who mortgage for large amounts, and 
<< changes impending on the working of the law will deprive the 
requirement of registration of all hardship even in the pettiest cases.” 
On the other hand, the equitable doctrine that the taking of a legal estate 
after notice of a prior right is a species of fraud, rests on the basis that: 
unregistered conveyances are sufficient of themselves to create titles and 
that they are invalid as secret conveyances only as against those who are 
not aware of their existence. There is thus this essential difference in 
the mode ip which registration is enforced in this country, viz., that notice 
is immaterial wherever compulsory registration is prescribed or an un- 
legistered document is declared insufficient to create a valid transfer. 
Hence it was also presumed in the later cases that the legislature would 
have expressly revived the doctrine of notice if they bad intended to 
revive it or referred to notice as they have done in the Specific Relief Act 
and the Indian Trusts Act. 

Thei course of decisions is, however, open to this objection, viz., that 
transactions resting on documents which are optionally registrable and 
which are accompanied with or followed by possession are held liable to 
be superseded by a registered transaction, whilst oral agreements followed 
by possession are expressly saved by Section 48 of the Registration 
Act. It is also open to the remark, that, by prescribing compulsory 
registration and thereby rendering notice immaterial, the legislature 
denoted the class of transactions in which alone the temptation to the 
commission of forgery and perjury was strong, and it was intended that 
the effect of registration should be independent of notice. This view 
leceives corroboration from the distinction made by Section 54 and 
Section 59 of Act IV of 1882 in the case of optionally registrable instru¬ 
ments, and it may well be that as regards small transactions creating limited 
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interests in immoveable [169] property the temptation to perjury was not 
considered to be strong, and registration was left to be enforced regarding 
them in the same way in which it is enforced in England. On recon¬ 
sideration, it seems to mo that the principle laid down in Wyatt v. 
Barwell (1), and approved by the House of Lords in the case of the Agra 
Bank (Limited ) v. Barry (2), was not intended to be ignored in the case 
of transactions in which the requirement of compulsory registration was 
deemed to be a hardship, and it was considered suflicient to permit 
optional registration subject to the rule of priority. For, it is Dot correct 
to say in the absence of express provision to the contrary that an Act of 
the legislature designed to prevent one species of fraud was designed to 
let in another. As pointed out in the last-mentioned case, the authori¬ 
tative canon of interpretation with reference to the rule of priority is that 
the object of the Registration Act, so far as it relates to priority, “is to 
“ take care that, by the fact of deeds hemg placed upoo a Register, those 
“ who come to register a subsequent deed shall be informed of the earlier 
“ title, and the end and the object of the Act is accomplished if the person 
“ coming to register the deed has, aliunde , though not by means of the 
“ Register, notice of a deed affecting the property executed before his 
"own.” This is consistent with the intention of Section 48 to respect 
titles completed by transfer of possession, although such titles might rest 
on mere oral agreements and with the intention to confine the policy of 
the Acts of 1843 to important transactions by repealing those Acts and 
substituting therefor a system of compulsory registration. In the light 
thrown by the decisions of the other High Courts referred to by 
Mr. Justice Parker and of the English decisions already cited, I think 
that the sound rule of interpretation is that indicated in the Agra Bank 
(Limited) v. Barry (2). 

I am, therefore, of opinion that the doctrine of notice is applicable 
in all those cases io which its operation is not excluded by a special 
provision of the Indian legislature to the effect that an unregistered docu¬ 
ment shall not generate a right. Here I may observe that all the decisions 
of the other High Courts, to which our attention has been drawn, are 
decisions on documents which were optionally registrable and sufficient, 
when they were executed, to create a title or a right.They were all executed, 
prior to 1882[l70]and before Section 54 of Act IV of 1882 virtually abolish¬ 
ed optional registration in the case of sales of immoveable property for less 
than Rs. 100. See Dinonath Ghose v. Auluck Mom Dabee(3),Narain Chunder 
Chuckerbutty v. Dataram Roy (4), Nani Bibee v. Hafizullah (5), Bhalu 
Roy v. Jakhu Roy (6), A bool Hossein v. Raghu Nath Sahu (7), Shivram 
v. Gemt{8), Dundaya v. Chcnbasapa( 9), Ram Autar v. Dhanauri (10). In 
most of these cases, the title under the unregistered documents was also 
completed hv transfer of possession. Moreover, the recognition of the 
doctrine affords a basis for reconciling Section 48 with Section 50, for, in 
most cases, possession is very cogent evidence of notice, if not notice of 
itself. The result is that, when the prior unregistered document was 
sufficient at the date of its execution, to create a title to or interest in 
immoveable property or when possession was transferred under it, notice 
would be material as disclosing an intention to defeat a pre-existing right 
and that when such is not the case, notice would not be material, because 
there was no prior title nor right to defeat. 

(1) 19 Ves. 439. <2) L-R- 7 E & Ir. App. 135. (3) 7 C. 753. 

(4) 8 C. 597. (5) 10 C. 1073. (6) 11 C. 667. (7) 13 C. 70. 

*8) 6 B. 615. (9) 9 B. 427. (10) 8 A. 540. 


i4892 

DEG. 16, 

Full 

Bench. 

16 M. 148 

(F.B.) = 
3M.L.J. 54. 


M V—104 


825 



16 Mad. 171 INDIAN DECISIONS, NEW SERIES 



3 


1892 

Dec. 16. 


Full 

Bench. 

16 M. 148 


(F.B.) = 
M.L.J. 54. 


I would, therefore, answer the first part of the question referred to us 
in the negative and say that notice saves the prior title or interest. 

As regards tho second part of the question, it is not clear that it arises 
from the facts of the case as stated in the order of reference. If it is, 
however, desirable to answer it, I would answer it also in the negative, 
provided, as sts.ted in the question, that the prior unregistered document 
was at the date of its execution valid , that is to say. sufficient to create an 
interest in immoveable property. 

Parker, J.:—The facts found in the present case are that defend¬ 
ants Nos. 1 and 2 executed to the plaintiffs' father on November 
3rd, 1877, an usufructuary mortgage bond for Rs. 99 and placed him 
in possession. The bond was not registered. Subsequently on February 
25th, 1883, defendants Nos. 1 and 2 executed to third defendant an 
hypothecation bond upon the same property which deed was registered. 
In execution of a decree obtained upon this bond, the third defendant 
brought the property to sale. The plaintiffs sued to establish their rights 
under the usufructuary mortgage of 1877, but the District Munsif held that 
[171] their deed had been defeated by the subsequent registered hypothe¬ 
cation under Section 50 of the Registration Act. The District Judge 
reversed this decision holding that, as third defendant had notice of the 
previous mortgage to plaintiffs’ father and possession thereunder, his 
acceptance of the subsequent hypothecation deed was tainted with fraud, 

The question now referred for the decision of the Full Bench is 
whether when it is proved that a subsequent encumbrancer under 
a registered conveyance had notice of a valid prior unregistered encum¬ 
brance and of possession thereunder, or had notice of such conveyance 
without possession the Courts are bound to interpret Section 50 of the 
Registration Act so as to defeat the title of the prior encumbrancer. By 
the expression valid unregistered encumbrance ” I understand the 
learned referring Judges to mean an encumbrance which by law is 
optionally registrable. 

It is conceded that the course of decisions in the Madras Presidency 
since 1882 has been adverse to the prior unregistered encumbrancer. It 
has been held (Nallappa v. Ibram (1;, Kondayya v. Guruvappa (2)), that 
it was the deliberate intention of the legislature to allow a subsequent 
registered conveyance to defeat a prior unregistered one,—although such 
prior conveyance was in itself a ,‘perfectly valid deed—and that the fact 
that the subsequent encumbrancer had notice of the earlier unregistered 
deed was immaterial and did not affect the question of priority. It has 
further been held that even notice and knowledge of possession under the 
earlier deed were not sufficient grounds for holding the subsequent deed 
fraudulent (Narasimulu v. Somanna (3).) 

I do not think it necessary toexamine in detail the different Madras 
cases in which the above doctrines have been laid down. They are set out 
in the order of reference, and there is no dispute as to their general tenor 
and effect. But these decisions all refer to and follow the leading case of 
Nallappa v. Ibram (1), and the contention which has led to this reference 
to the Full Bench is that the ratio decidendi in Nallappa v. Ibram (l) has 
been based upon a misapprehension. It is, therefore, necessary to examine 
that decision to see whether this contention can be supported. 

The conclusion arrived at in Nallappa v. Ibram (l) was that Section 
50 of the Registration Act rendered the effect of registra-[172] tion 


(1) 5 M. 73. 


(‘2) 5 M. 139. 
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altogether independent of notice. The ground of decision was that 
whereas the earliest registration law in this Presidency (Regulation XVII 
of 1802) expressly recognized the doctrine of notice (Section G, Clause 3) 
such doctrine had been expressly abolished by legislation in 1813 (see 
Act I and Act XIX of 1813) and had never since been exnressly revived. 
The doctrine is not referred to in the later Registration Acts XVI of 18G4, 
XX of 18GG, VIII of 1871, and the present Act III of 1877 ; hence it 
was held that the Courts could not import a doctrine which the 
legislature had once prohibited and had never revived, and the effect of 
which might be to render the policy of the legislature to a great extent 
inoperative. 

Against this it is urged that the doctrine of notice is an equitable 
doctrine which exists altogether independently of statutory sanction, and 
will continue to exist so long as it is not expressly prohibited by law. 
Acts I and XIX of 1813 which contained the prohibition were repealed 
by Act XVI of 1864 ; hence the doctrine revived of itself, being no longer 
held in abeyance by a statutory prohibition. 

It appears to me there is considerable force iu this contention. It 
is true, no doubt, that the repeal of the Acts of 1813 will not revive 
Section 6, Clause 3, of Regulation XVII of 1802 (see Section 3, Madras 
General clauses Act I of 1867), so that the doctrine of notice will no longer 
rest upon specific enactment, but the doctrine may well be justified upon 
grounds of justice, equity and good conscience according to which the 
Courts are enjoined by the legislature to act. 

If Section 50, Registration Act, were to be construed as a categorical 
direction to give prior effect to a registered document in all cases, it would 
follow that a registered document obtained by fraud, coercion, or from a 
minor or insane person would have to be given effect to in preference to a 
perfectly valid prior deed though unregistered. The Courts can hardly 
presume that the legislature would have enacoed a direction so unreason¬ 
able, and I cannot but believe that, in enacting Section 50, it was intended 
to provide for cases of competition between innocent and bona fide 
purchasers, of whom the one had taken the precaution to resister his 
conveyance, while the other had neglected that precaution. The whole 
object of registration is to give security and to enable intending purchasers 
and mortgagees to ascertain whether [173] property is already encumbered. 
It is not unfair that a person who, by omission to register, neglects to 
give warning of his claim shall be liable to find that claim defeated in 
favour of a subsequent innocent purchaser who has presumably been 
induced bo give valuable consideration through the neglect of the first 
encumbrancer to give public notice of his claim. 

That the legislature does not regard the equitable doctrine of notice 
as altogether defunct is apparent from the Specific Relief Act I of 1877, 
Section 27, and the Indian Trusts Act II of 1882, Section 91, the former 
Act having been passed in the same year as the present Registration Act. 
The effect of the doctrine in a case arising under Section 50 of the Registra¬ 
tion Act was referred to in Radar v. Ismail (1), in which I took part. The 
legislature must be credited with consistency and unity of design and we 
can hardly suppose that an equitable doctrine was deliberately recognized 
in the Specific Relief Act and Indian Trusts Act,—but treated as defunct in 
the Registration Act, because nob expressly mentioned therein. The effect 
of holding otherwise would lead to the curious result that as against a 
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subsequent registered purchaser a person in possession under an oral 

agreement would, under Section 48 of the Registration Act, be in a 

better position than a person in possession under an unregistered 

conveyance. The policy of Sections 48 and 50 of the Registration 

Act may, however, be reconciled by giving effect to the doctrine of notice, 

since actual possession—if not itself notice—is at all events cogent evidence 

of notice. See Narain Chunder Chuckerbutty v, Dataram Boy (1). This 

view is not inconsistent with Section 4, Clause (c), of the Specific Relief 

Act, which only deals with the operation of the Registration Act on 

documents independently of the intention and mind of the person. I am 

sensible of the gravity of overruling a long course of decisions. But in 

the present case it not only appears that the leading case which those 

decisions followed was based upon a misapprehension, but the case is in 

conflict with the course of decisions in England, in the other High Courts 

in India, and also (it appears to me) with that justice and equity which 

the Courts are bound to administer. With the greatest respect, therefore, 

fortnelearned Judges who decided Nallappav. Ibram (2), lam of opinion 

that that decision [174] should be overruled and that our answer to the 

questions referred by the Division Bench should be in the negative Agra 

Bank (Limited) v. Barry (3) Wyatt v. Banoell (4), Dinonath Ghose v. 

An luck Mom Dabec (5), Narain Chunder Chuckerbutty v. Dataram Boy (1), 

Nani Bibce\. Hafizullah (6). Bhalu Boy v. Jakhu Boy (7), Abool Hossein 

v. Baqhn Bath Sahu (8), Woman Bamchandra v. Dhondiba Krishnaji ( 9), 

Shivram v Genu (10) Dundaya v. Chenbasapa (11), Bam Autar v. 
Dhanaun (12). 


WILKINSON, J. : —The question referred to the Full Bench for deter¬ 
mination is whether, when it is proved that a subsequent encumbrancer 
unrfer a registered conveyance had notice of a valid prior unregistered 
conveyance, and of possession by such encumbrancer, or of such convey- 
ance without possession, the Courts are bound to interpret Section 50 

of the Registration Act strictly so as to defeat the title of the prior 
encumbrancer. 

< Section 50 of the Registration Act is as follows : “ Every document 
. fche k, ? ds mentioned in clauses (a), (b), (c) and (d) of Section 17, and 
, Uauses [a) and (b) of Section 18, shall, if duly registered, take effect 
i * s le § ar( 3s the property comprised therein, against every unregistered 
, emeument relating to the same property, and not being a decree or order, 
^ whether such unregistered document be of the same nature as the 
registered document or not.” 


In the P resent case the conflict is between two deeds of mortgage, 
the earlier deed of November 1877, the registration of which was optional, 
being unregistered and the latter deed of February 1883 being registered. 
Ihe earher deed was followed by possession, and the District Judge found 
that the second mortgagee was, at the time when he took his mortgage, 
aware of the prior mortgage, and on the authority of Narasimulu v. 
bomanna (13) he held that such knowledge amounted to fraud which de¬ 
prived an unregistered deed of priority. 

In second appeal it was argued that such knowledge as the second 
mortgagee had of the prior encumbrance would not, according to the 


(1) 8 C. 597. 

(4) 19Ves. 438. 
(8) 13 G. 70. 
(12) 8 A. 540. 


(2) 5 M. 73. 
(5) 7 C. 753. 
(9) 4 B. 126. 
(13) 8 M. 167. 
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course of decisions in this Court, deprive the registered [175] deed of the 
priority conferred upon it by Section 50 of the Registration Act. 

The leading case upon the point is that of Nallappa v. Ibram (l). 
In that case it was held that transactions evidenced by unregistered 
instruments which it is optional, as well as those which it is compulsory to 
register, are rendered of no effect, by the subsequent execution and regis¬ 
tration of a document relating to the same property ; that Act XIX of 1843 
did away with the doctrine of notice, which has never since been expressly 
revived and that, therefore, knowledge or notice of a prior encumbrance did 
not bar the operation of Section 50 of the Registration Act. 

The first legislative enactment on the subject of registration in this 
Presidency was Regulation XVII of 1802, which enacted that registered 
conveyances and other instruments affecting titles to land should take 
precedence of unregistered instruments in all cases, except those in which 
the party registering had knowledge that the property had been previously 
sold or mortgaged under an unregistered deed. By Act 1 of 1843, however 
the Governor-General in Council repealed all the provisions in Regulation 
XVII of 1802, touching knowledge or notice of previous unregistered 
conveyances, and it was enacted that unregistered titles should be void 
as against any person claiming under a subsequent registered title, not¬ 
withstanding notice of the prior unregistered title. 

This Act was repealed by Act XIX of 1843, except so far as it 
repealed the provisions in Regulation XVII of 1802 touching knowledge 
or notice of the existence of unregistered instruments, and the provision 
that knowledge or notice of a prior unregistered encumbrance by a party 
to a registered deed should not invalidate the priority of the registered 
deed was re-enacted. 

From that year (1843) down to 1864 the equitable doctrine of notice 
was not available as a ground of defence. But in the latter year Act XVI 
was passed, which repealed Regulation XVII of 1802, Act I of 1843 and 
Act XIX of 1843 without re-enacting the provisions of the two latter Acts 
as to the ineflicacy of notice. While, therefore, it is true, as remarked by 
the learned Judges in Nallappa v. Ibram (l) that the doctrine of notice 
has never been expressly revived, it must not be overlooked that the 
legislature have not, since Act XIX of 1843 was repealed, expressly 
[176] enacted that a registered instrument shall take effect against an 
unregistered instrument, notwithstanding that the party to the registered 
deed had notice or knowledge of the prior unregistered conveyance. If it 
had been the intention of the legislature that Section 50 should have the 
effect of conferring absolute priority on a registered instrument, knowledge 
or notice of a prior tide notwithstanding, it must be presumed that the 
legislature would have said so; and in the absence of any express enact¬ 
ment I cannot see why we should import into the section words which 
are not to be found there. Moreover it was held by the Privy Council 
Sreenath Bhuttacharjee v. Ramcoviul Gunqopadya (2) that even under 
Act XIX of 1843 a registered deed was liable to be deprived of its priority 
if tainted with fraud. 

Now, as remarked by Story (Equity Jurisprudence), it would be 
gross injustice to allow a person who takes a transfer of property, with 
full notice of the legal or equitable title of other persons to the same 
property to defeat the just rights of others by his own iniquitous 
bargain. He becomes particeps criminis with the fraudulent grantor, and 

(1) 5 M. 73. (2) 10 M.I.A. 220, 
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1892 it is a rule of equity as well as of law Dolus et fraus nemini patrocinari 
Dec. ig. debent. 

- This principle was acted on by this Court in the case of Narasimulu v. 

Full Som&nn& (1). In that case the conflict was between two documents, the 
Bench, registration of which was optional. The Court (Turner, C.J., and 

Muttusaini Ayyar, J.) held that the plaintiffs’ instrument which was 
16 M. US followed by possession conferred acomplete title, that the defendant’s instru- 
(F.B.) = men fc which was executed collusively and fraudulently could not prevail 
54, over it, and that participation in fraud bv the person claiming under the 
registered instrument will deprive him of the benefit of Section 50. It 
having been thus admitted that fraud will deprive a person of the benefit 
of Section 50, I do not see how the decisions that registration protects an 
encumbrancer who takes with notice or knowledge of a prior title can be 
maintained ; for, as remarked by Lord Hardwicke in the leading case of 
Le iScve v. Le Neve (2) fraud or mala tdcs is the true ground on which 
the Court is governed in cases of notice. “ The design of a Registration 
' Act is,” the learned Judge observed “ to give parties notice who might 
otherwise without such registry be in danger of being [177] imposed on 
“ by a prior purchase or mortgage which they are in no danger of when 
“ they have notice thereof in any manner, though not by the registry. 
“ The taking of a legal estate after notice of a prior right makes a person 
a mala fide purchaser. It is a species of fraud and dolus mains itself.” 
The judgment of the House of Lords in the case of the Agra Bank (set 
out in the order of reference) is to the same effect. 

The Courts of this country are required, in cases where no specific 
rule of law r exists, to act according to justice, equity and good conscience 
(Act III of 1873, Section 16). (c), and so long as the principles of equity are 
not declared by express legislative enactment (as in the years 1843—1864) 
to he of no avail as a defence to an action, the Courts are bound not to 
decide cases on inequitable principles. 

The principles of equity which apply to cases like those under consi¬ 
deration were very clearly stated by Wood, V. C., in Benham v. Keanci 3). 
lie said : The whole doctrine of notice proceeds on this :—where a man 
ba9 created a charge affecting his estate, he is not at liberty to enter into 
4 _ any new contract in derogation of the interest which he has created. 
^The Court will not allow him to do the wrong himself, nor will it suffer 
4( any third person to help him to do it. No one will be permitted to enter 
knowingly into a contract with a person so situated, which would 
tt redound to his benefit at the expense of the prior encumbrancer... The 
|( conscience of a purchaser is affected through the conscience of the person 
,, through whom he buys ; that person is precluded by his previous acts 
from honestly entering into a contract to sell; and therefore any one 
ti purchases with the knowledge that his vendor is precluded from 
celling is subject to the some prohibition as the vendor himself.” 

It cannot be contended that registration can confer validity upon an 
instrument which is ultra vires , or illegal or fraudulent. The law of 
registration was designed to prevent and not to aid fraud, but if the true 
construction of Section 50 is that a person by registering his document, 
whether such document is optionally or compulsorily registrable, shall 
be entitled to oust the title of a prior encumbrancer, notwithstanding that 
be took with knowledge or notice of such prior encumbrancer’s title and 
possession, then the law is in my opinion a direct incentive to fraud. 


Full 


(F.B.) = 


(1) 8 M. 167. 


(2) II White & Tudor, p. 35. 

830 


(3) J. & H. 702 



Y] 


KRISHNAMMA V. SURANNA 


16 Mad. 179 


[178] I think Section 50 must be interpreted as having been intended 
to apply to the case of two innocent purchasers or mortgagees, and as gi ving 
the preference to the one who took the precaution to secure his title by 
registration, but not as intended to apply to the oase of a subsequent regis¬ 
tered purchaser or mortgagee who, at the date of his purchase or mortgage, 
had notice of a prior unregistered purchase on mortgage. The words of 
Lord Redesdale in Latouchc v. Lord Dunsany (1) are directly in point. Ho 
said: “ The intention was to make priority of registration the criterion of 
“title to all intents and purposes whatever, but this does not exclude any 
“ thing which affects the conscience of the party himself who claims under 
“ the registered deed ; it never was the intention of the legislature to give 
“ priority of right to commit a fraud, but its meaning was that, parties 
“ dealing fairly, priority should be given to him who had the registered 
“ instrument." 

That it was not the intention of the legislature in this country to do 
away with the doctrine of notice and to encourage fraud is apparent from 
other legislative enactments subsequent to the Registration Act. Section 
27 of the Specific Relief Act, which came into force in the month following 
Act III of 1877. provides that specific performance of a contract shall not 
be enforced against a transferee for value, who has paid his money in 
good faith and without notice of the original contract. In one of the 
illustrations to that section possession is represented as sufficient to 
affect the subsequent purchaser with notice of the interest of the person 
in possession. In Section 91, Act II of 1882, it is enacted that where a 
person acquires property with notice that another person has entered 
into an existing contract affecting the property, the former shall hold the 
property for the benefit of the latter, and finally in Section 53, Act IV of 
1882, it is enacted that every transfer of immoveable property made with 
intent to defraud prior transferees is voidable at the option of the person 
defrauded. 

But, before answering the questions (there are really two) referred 
to us, it is necessary to take into account the provisions of Section 49 
of tbe Registration Act as well as of Section 54 of the Transfer of Property 
Act. According to the former no document, [179] the registration 
of which is compulsory, shall affect any immoveable property comprised 
therein, or be received as evidence of any transaction affecting such pro¬ 
perty unless duly registered. Section 54 of the Transfer of Property Act 
virtually abolishes optional registration so far as deeds of sale are con¬ 
cerned, for it enacts that no transfer can be made by an instrument of 
sale in writing unless it is registered ; but it also provides that in the case 
of tangible immoveable property of a value less than Rs. 100, a valid 
transfer by way of sale may be made by delivery of possession. The 
answer, therefore, seems to me to be this :— 

(a.) In tbe case of sales of immoveable property no conflict can 
arise under Section 50 of the Registration Act, because by an unregistered 
instrument no conveyance is effected. 

(6) As in the case of mortgages registration still remains optional, 
the title of the registered purchaser or mortgagee prevails notwithstand¬ 
ing the propriety in time of the unregistered instrument, provided there 
is do notice of the prior title from which fraud can be inferred. 

Handley, J.:— I would point out that the question referred is not 
of so much importance as would appear at first sight, because all transfers- 
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1892 of immoveable property byway of sale or mortgage executed since 1st 
Dec. 16 . July 1882, the date on which the Transfer of Property Act came into 
force, if by writing, must be by a registered instrument whether the value 
FULL of the property or amount of the mortgage be or be not less than Rs. 100. 
BENCH. (Sections 54 and 59, Transfer of Property Act). In fact the Transfer of 

16 M 148 Pr °P 0rfc y Acfc has - as observed by Sir Richard Garth in Narain Chimder 
F B . Chuckcrbutty v. Dataram Roy (l) virtually abolished optional registration. 

3 M L J 54 When therefore the prior unregistered mortgage was executed since 1st 
' ‘ ‘ July 1882 the question referred cannot arise, for there can be no valid 
encumbrance created by unregistered deed, and an encumbrance created 
only by transfer of possession is protected by the exception to Section 48 
of the Registration Act. The question referred must, however, be 
answered as to cases like the present when the prior unregistered mortgage 
was executed before the 1st July 1882. I agree to its being answered in 
the negative on the understanding that it relates only to cases when the 
nrior instrument of mortgage is one, the registration of which is optional. 
[180] The question implies this by the use of the words “ valid prior 
unregistered encumbrance.” But our answer should, I think, make the 
matter quite clear. All the Madras decisions relate to cases when the 
registration of the first document was optional. When the registration of 
the prior instrument is compulsory no valid encumbrance is created, for 
by Section 49 of the Registration Act, the instrument being unregistered 
does not affect, nor can be received as evidence of any transaction affecting 
the immoveable property comprised in it. 

Subject to the foregoing remarks I agree to the question referred 
being answered in the negative. It appears to me that when once this 
Court admitted, as the later Madras decisions have done, that fraud would 
disentitle the subsequent purchaser or mortgagee by registered document 
to the priority given him by the Registration Act, it practically abandoned 
the principle of the decision in Nallappa v. Ibram (2). For the doctrine of 
notice, which that decision declared to be inapplicable to the case of a 
contest between a registered and an unregistered instrument is founded, 
as I understand it, upon the principle that Courts of equitv will not 
allow fraud to be perpetrated under cover of a statute if they can help it. 
And it is difficult to conceive how it can be anything else but a fraud for 
a person with knowledge that another has advanced money on the faith 
of having a security upon certain property, to seek in collusion with 
the person who has received the money to make use of the Registra¬ 
tion Act to deprive the lender of his security. In Le Neve v. Le Neve (3) 
Lord Hardwicke expressly puts the right to relief in such cases 
on the ground of fraud. He says, afterd'seussing the cases, “consider, 
i( therefore, what is the ground of all this and particularly of those 
“ cases which went on the foundation of notice to the agent. The 
“ ground of it is plainly this : That the taking of a legal estate, after notice 
C| a prior right, makes aperson a mala fide purchaser ; and not that he 
t( is n °t a purchaser for valuable consideration in every other respect. 
it This is a species of fraud and dolus vialus itself : for he knows that 
(( ^6 first purchaser had the clear right of the estate, and after knowing 
, that he takes away the right of another person by getting the legal 
l€ estate.” And after quoting the Roman law of dolus malus he goes on 
Fraud or mala fides therefore is [181] the true ground on which 
the Court is governed in the cases of notice.” And the language 

(1) 8 C. 597. (2) 5 M. 73. (3) II White & Tudor, p. 35. 
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of Sir William Grant in the case of Wyatt v. Baricell (l) referred 
to in the order of reference shows that he also considered the 
doctrine of notice to rest on fraud. I take the explanation of the 
decisions upon this Question by Lord Cairns in the case of The Agra 
Bank ( Limited ) v. Barry (2) quoted in the order of reference to mean that 
such was the way in which the Courts considered that they were able to 
give relief in cases of notice without contravening the Registration Act. 
But the foundation of the decisions was the determination not to allow 
fraud to prevail if the Court could prevent it. And in mv opinion the 
Courts of this country, which are bound to decide according to equity 
and good conscience, cannot do otherwise than follow the long series of 
decisions wherein the most eminent of English Judges have expounded 
the principles upon which Courts oi equity should so administer the 
registration laws as not to allow them to be made the instrument of 
fraud. The case would be different if the legislature bad expressly declared 
by positive enactment that the principle of the English decisions upon this 
question was not to be followed by the Courts here. But I am not 
prepared to follow Nallappa v. Ibram (3) in holding that the mere jepeal 
by Act XIX of 1843 of the provision of Regulation XVII of 1802 
relating to notice and the sileoce of subsequent Registration Acts upon 
the question of notice are sufficient on the part of the legislature to sweep 
away the doctrine of notice as far as the Courts of this country are 
concerned. That doctrine has been well established by a long series of 
decisions of the Courts of highest authority in Great Britain as an integral 
part of the principles of equity, and ought therefore still to be maintained 
byCourts judging according to equity and good conscience, even though it 
has lost the sanction it once possessed of legislative enactment. I am fully 
conscious of the inconvenience of overruling a long course of decisions of 
this Court beginning with Nallappa v. Ibram (3), but, looking at the much 
longer series of decisions of the highest tribunals in Great Britain and to the 
fact that the Registration Acts in respect of which those decisions were 
passed were in their terms as stringent as, or more stringent than the 
Indian Registration Acts, I think the time has come to [182] place this 
Court in accord with the other High Courts of India upon this question. 

I would put the decision upon the ground that Section 50 of the Regis¬ 
tration Act contemplates a conflict between two bona fide transactions 
relating to the same property, and not a case where a subsequent pur¬ 
chaser or mortgagee having notice that there is a bona fide and valid 
encumbrance on the property seeks to make use of the Registration Act to 
avoid it, thus making an enactment intended to prevent fraud an instrument 
of fraud. 

This second appeal then came on for final disposal before Collins, 
C.J. and Wilkinson, J.. and the Court delivered the following judgment. ' 

JUDGMENT (FINAL, OF THE DIVISION BENCH) 

It having been decided by the Full Bench that the second mortgagee, 
taking with notice of a prior mortgage, is not entitled to priority, "the 
second appeal fails and is dismissed, but without costs. 


(1) 19 Ves. 438. 
M V—105 


(2) L.R. 7 E. & Ir. App. 135. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

In Appeal No. 153 of 1890. 

Peria Ammani (Defendant No. 5), Appellant v. Krishnasami 

( Plaintiff ), Respondent. 

In Appeal No. 166 of 1890. 

Adinadha (Defendant No. 6), Appellant v. Krishnasami and OTHERS 
{Plaintiffs and Defendants Nos. 2 to 5), Respondents * 

[3rd, 4th, 7th and 8th, 9tb, 10th March and 10th November, 1892.] 

Hindu haw—-Jains of Southern India—Personal law—Adoption—Proof of custom — 
Will of a Jain widow. 

In a suit to declare plaintiff's right as the adopted son of a Jain (deceased) and 
as a beneficiary under the will of the adoptive mother, it 'appeared that tbe 
plaintiff had been taken In adoption by the widow without authority from her 
husband or consent of his kinsmen : 

Held, that it lay on the plaintiff to prove by evidence that the adoption was 
valid and that he was entitle! to take under the will according to the custom 
governing the family, and 

[183] Held, on the evidence, that the plaintiff had failed to prove this. 

Per BEST, J.—If a Jain widow succeeds to her husband’s property absolutely 
and has the right to dispose of it as she likes, the adoption of a son to herself 
who may succeed to such property would be valid. 

Observations of Holloway, J., in Rithcurn Lallah v. Soojun Mull Lallah 
9 Mad., Jur , 21) distinguished, on tbe ground that there was no reason for 
supposing that the parties to the present suit were other than natives of Southern 
India whose ancestors had been converted to Jainism. 

[R., 32 A. 247 (P.C.) =7 A.L.J. 349 (354) = 12 Bom. L.R. 402 = 11 C.L.J. 454 = 14 
C.W.N..545 = 6 Ind. Gas. 272 = 20 M.L.J. 439 = 8 M.L.T. 3; D., 27 C. 379 ] 

CROSS appeals against the decree of K. R. Krishna Menon, Sub¬ 
ordinate Judge of Tanjore, in original suit No. 28 of 1887. 

Suit for declaration that the plaintiff was the adoptive son of one 
Ramasami Mudaliar, deceased, and for a declaration of his rights as 
beneficiary under a will made by the widow of Ramasami Mudaliar, dated 
20th August 1883. 

The parties were Jains: tbe alleged adoption was made by the widow 
without the authority of her husband or the consent of his kinsmen. 

The Subordinate Judge upheld the adoption and the will and passed 
a decree for the plaintiff. 

These appeals were preferred by defendants Nos. 5 and 6, respectively. 
Rama Rau, Sadagopnchariar and Kothandarama Ayyar , for appellant, 
in appeal No. 153 of 1890. 

Bhashyam Ayyangar and Pattabhirama Ayyar, for respondent. 

Mr. Gantz, Ramasami Raju, Ramachandra Rau Saheb and Tyagaraja 
Ayyar , for appellant, in appeal No. 166 of 1890. 

Rama Rau , for respondent No. 5. 

Bhashyam Ayyangar and Pattabhirama Ayyar , for respondent No. 1. 

JUDGMENT. 

Best, J.—In appeal No. 153 of 1890, the appellant is a sister of one 
Ramasami Mudaliar, deceased, the respondent being a boy adopted by the 
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widow of the said Ramasami Mudaliar. The parties are Jains. The 
questions for decision are (1) whether the adoption of the respondent 
made by the widow, admittedly without authority from her husband or 
consent of his kinsmen, is valid ; and (2) whether the will (Exhibit A) 
-executed by the widow is valid. 

In the Lower Court, the factum of the adoption and genuineness of 
the will were both denied and so also in the memorandum of appeal; but 
at the hearing the appellant’s vakil has with-[l84]drawn the objection 
to the Lower Court’s finding that the adoption was in fact made and the 
will executed by the widow of Ramasami Mudaliar and has confined his 
arguments to the question of their validity. 

The Jains are seceders from Brahmanical Hinduism and their 
religious tenets have more affinity to the precepts of Buddhists than to 
feh ° s ° ° f fche Brahmans. They do not accept the Vedas of the Brahmans 
and differ from the latter in their conduct towards the dead omitting all 

obsequies after the corpse is burnt or buried. They have neither Tithi 
nor Shraddha. 

“ With the Jains the dead are forgotten almost as soon as they are 
buried, and, in three days after the funeral, there is no further mention 
of them.” Abbe Dubois, pp. 562-3, Ed. of 1817. They do not make 
offerings to their dead in the Shraddha ; they say “of what use is it to 
pour oil into the lamp after the wick is burnt to ashes.” Their belief is 
that the future births of men are regulated by present actions Ward’s 
History of the Hindus,” pp. 229-30. They retain, however, many of the 
-customs of orthodox Hindus and it was held in Chotay Lall v. Ghunno 
LalL (1; that where a custom different from the ordinary Hindu Law is set 
up as prevailing among Jains, the burden of proving such custom is on those 
who allege it, and in the absence of such proof the ordinary law must 
prevail. The strict scrutiny which evidence of a custom opposed to the 
ordinary law and usage of the country demands, will not be relaxed in 
favour of Jains, where a right of adoption beyond that allowed by precedent 
and text law to Hindus at large is set up, the Jains not believing in the 
spiritual necessity or advantage of adoption. 

The only cases brought to our notice in which adoptions by a widow 
without the authority of her husband or consent of his kinsmen have 
beenoupbeld are Maharajah Govind Nath Roy v. Gulal Chand (2), Sheo 
Singh Rai v. Mussumat Dakho (3), Lakhmi Chand v. Gatto Bai (4 ),'Manik 
Chand Golecha v. Jagat Settani Pran Kumari Bihi (5). 

In three of these cases—the first, second and fourth—the special 
^ustom was expressly found to be proved, and in the other case 
U8SJ also there appears to have been evidence on the point considered, 
namely, the validity of a second adoption by the widow. It does not 
appear what was the authority on which the learned Judges there proceed¬ 
ed in saying “ it is true that the powers of a Jain widow in the matter of 
„ ^option are of an exceptional character, namely, that she can make an 
i, adoption without the permission of her husband or the consent of his 
heirs and that she may adopt a daughter’s son.” It may be that the 
Above point was conceded in that case on the authority of Sheo Singh Rai 
v. Mussumat Dakho (3), to which reference is also made in the judgment 
But as was observed by Oldfield, J., in Bachebi v. Makhan Lai (6), “ a 


S„ (2) - 6 8el - BaP- 276 = 7 I.D. .0.8.) 578. 

H,0E *' 883 i on aPP*”* 1 6 LA - 8 ?- (4) 8 A. 319. 

(6) 17 0. 618. (6) 3 A . 56> 
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“ custom established among one sect of Jains may not necessarily prevail 
among another, siaee the Jains are divided into numerous sects.” ■ • 

The statement of the Subordinate Judge that the decision of the 
Calcutta High Court in Lalla Mohabeer Pershad v. Mnssamut Kundun 
Kooivar (1) to the effect that Jains are governed by the Hindu law of 
inheritance applicable in the part of the country in which the property 
is situated was virtually overruled by the subsequent decision of the 
Allahabad High Court in Sheo Singh Rai v. Mussumat Dakho (2) is 
incorrect. The latter case went on appeal to the Privy Council and was 
upheld on the ground that the special custom was proved by the evidence 
given in the case. As was explained by their Lordships of the Privy 
Council in a later case, Chotay Lall v. Chunno Lall (3) the decision in 
Sheo Singh Rai’s case (2) “ did no more than adopt and affirm the law 
to be deduced from a long roll of cases in India, that when the customs 
of the Jains are set up they must be proved like other customs varying 
the ordinary law, and that, when so proved, effect should be given to 
them.” 

Equally unfounded is the Subordinate Judge’s remark that Bhagvana- 
das Tejmal v. Rajmal (4) is “ in favour of the widow’s power of adoption.” 

There can be no doubt that in the present case it is incumbent on the 
plaintiff to prove the special custom set up on his behalf, and the question 
" has it been proved ” must, I think, be answered in the negative. No 
doubt a number of witnesses have deposed [186] in support of plaintiff's 
contention as to the widow’s independent power of adoption and disposal 
of her late husband’s property. The number of such adoptions spoken to 
by the witnesses examined by the Subordinate Judge himself is twenty- 
seven as shown in the list attached to the judgment of the Lower Court. 
There is, however, rebutting evidence given on the other side, as noticed in 
the same list, with regard to twenty-two of those cases and the Subor¬ 
dinate Judge has only treated the other five as proved, and this on the 
simple ground that there is “ no reason to disbelieve plaintiff’s witnesses 
in the absence of any rebutting evidence.” Of the five cases thus 
accepted as proved, No. 15 is spoken to by only one witness—plaintiff’s 
17th witness—who merely says it took place 40 years ago. Nos. 21 and 
22 are also spoken to by a single witness—plaintiff’s 26th witness—who 
says he was himself the subject of adoption No. 21. He does not know, 
however, whether there was, or was not, permission given by the deceased 
husband of his adoptive mother for the purpose. It is urged on behalf of 
appellant that the evidence in support of these cases was such as nob to be 
worth rebutting. So also with regard to the alleged adoption No. 12 the 
only witness to which is No. 14 who deposes to having heard that his 
grandfather’s lather was adopted by the latter’s aunt. Moreover, the witness 
is the natural father of the plaintiff. He is also one of the three witnesses 
who speak to the adoption No. 11, an adoption by one Vedattammal of her 
daughter’s son which is said to have taken place 35 years before, when 
witness was a boy aged 14 years. The other witnesses for plaintiff who 
speak to this adoption are Nos. 17 and 24, the former of whom is the 
paternal uncle of Jaoadas Mudaii, the next friend of the plaintiff in this 
suit; while 24th witness is the son of another brother of the L7th witness, 
that brother being no other than Purnachandra Mudaii who is alleged to 

have been adopted by Vedattammal (adoption No. 11). 

_ 1 '■ ■_ . _- L .. _:- -■---- 

• * 

(1) 8 W.R. 116. (2) 6 N.W.P.H.C.R. R. 382 ;Pon appeal 5 I.A- 87. 

(8) 6 I.A. 15. .. (4) 10 B.H.C.R, 241. 
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The 1.7th witness (whose age is 58 years) says an adoption took place 
35 or 38 years ago. This witness’s only reason for saying that the adop¬ 
tion was made by Vedattammal without permission is because “ Puma- 
“ ohandra Mudali was my younger brother and Vedattammal asked that he 
“ should be given in adoption and conducted the adoption.” The age of 
plaintiffs 24th witness is only 25 years. He has of course no personal 
knowledge of the adoption. He says “ my father stated that [187] 
“ Vedattammal had adopted him without the permission of her husband 
“ and dayadis, when he gave evidence as a witness in the execution pro¬ 
ceedings in suit No. 14 of 1881 on the file of this Court,” but no such 
deposition has been produced. Exhibit H no doubt shows that Purna- 
cbandra Mudali described himself as the son of Anantappa Mudali (the 
husband of Vedattammal), but there is nothing in it to show that an 
adoption was made by the widow without authority from her husband or 
kinsmen. 

Plaintiff’s 14th witness referred to above also speaks to the 4th and 
5th adoptions—not however in his examination-io-chief, but in cross- 
examination on being asked to give instances of adoptions by widows with¬ 
out special authority. Both these adoptions Nos. 4 and 5 had previously 
been spoken to by plaintiff’s 9th witness, Raiarama Mudali, the natural 
father of the boy the subject of adoption No. 4. He says be gave his son in 
adoption to his (witness’s) youDger sister Dbanapati Ammal 12 years ago 
and that neither Dhanapati Ammal’s husband nor his dayadis gave author¬ 
ity for the adoption. The adoption wa9 oral. In the only document on 
record which relates to the boy, Exhibit XXXV—which is an extract from 
the Register of the College at Tanjore which he attends—in the column 
headed “ Father’s or guardian’s name ” is entered the name of this 
witness. It is admitted that there are three brothers living of the 
alleged adoptive father, but none of them has been examined and though 
those brothers admittedly own house property, the alleged adopted son of 
the brother, it is admitted, has no share in the house. The 9th witness also 
speaks to the alleged adoption No. 5, i.e., the adoption of one Appandai 
Mudali by one Ratnattammal, wife of AiyaDa Mudali. "Witness was 
admittedly not present at the adoption. There are dayadis of Ratnattam- 
mal’s husband, but none of them has been examined. Appandai Mudali 
examined as plaintiff’s 15th witness also speaks to the adoption of himself 
by Ratnattammal, wife of Aiyana Mudali. He is also the eldest son of 
his natural father and as in the case of No. 4, so here also all that the 
adopted son got by the adoption was moveable property. His natural 
father is alive ; so also all his natural and adoptive mothers; but not one 
of these persons has been examined. There is thus only the evidence of 
the ]5th witness, himself admittedly a boy of 10 years at the date of 
adoption, that the widow adopted “ without the permission of anyone." 

[188] Plaintiff’s 8th witness alone has spoken to the adoptions Nop. 1, 
2 and 3, of which No. 2 is alleged to have been made by the witness’s own 
older brother's widow. Witness was 19 years old at the time (his present 
age is 52). He admits that he objected to the adoption and that the 
adopted son died in three years. Witness says he then purchased the 
property, but no deed of sale was executed. Witness’s brother was a cart- 
driver. No document of any sort is produced. 

The witnesses’ evidence as to the adoptions Nos. 1 and 3 is no more 
satisfactory ; in any case it is not sufficient to show that those adoptions, 
if 'made, were made without authority. 
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1892 The only person who speaks to adoption No. 6 is the plain tiff’s 10th 

witness. The witness is the son of Appavu Nainar who is alleged to have 
a ppwr adopted by one Ulagammal. The witness was admittedly not born 

at the time of the adoption and is not therefore in a position to know 
LATE whether it was made with or without authority. 

Civil. The same witness also speaks to adoptions Nos. 7, 8 and 9. He 

id iTVqo_ admitted[ y does not know whether for No. 9 the widow Ramammal had 
» m r i inn ^ Uthoricy from ber husband though he says there was no such authority 

• in the cases Nos. 7 and 8 ; his evidence is far from conclusive on the 
point. 


Plaintiff s 12th witness also speaks to four adoptions Nos. 7, 8, 9 and 

10. He says he only heard of the last (No. 30). but that he personally 

knows of the other three and that they “were made with the permission 
of dayadis and relations.” ' 

No other witness has spoken to adoption No. 10, Nos. 11 and 12 have 
already been considered. 

u *°' ^ s s P°ken to by plaintiff’s 16th witness. The adoption wa 9 
by the witness s paternal uncle’s widow, when witness was 15 years old. 
Assuming that what the witness has said is true, his evidence shows that 
the adoption was made with the consent of witness’s father and the 
latter s other surviving brothers. He says the lady before making the 
adoption asked if she might do so, when witness’s father replied she might. 
He says three were born with my father. That lady asked the three 
<. perso ,? s other fchau fc he oue deceased if she may adopt and they said she 


Adoption No. 14 is spoken to by plaintiff’s 17th witness alone, 
whose evidence with regard to adoptions Nos. 11 and 15 has [189] been 
considered already. The adoption No. 14 admittedly took place prior 

6 '' ltn0ss s birth and he does not say that the widow acted without 
the authority of her husband or dayadis in making it. 

Ihe adoption No. 16 is spoken to by two witnesses, the 19th and 
St 8 ; Wlt 1 aesses * Witness 19 also speaks to adoption No. 17 and witness 
o a option No. 18. The former witness merely “ guesses (supposes) 

^!_ e W f S u° p0rm * 8s * on f° r the adoption by the widows in the cases 
spoisen to by him, and witness 21 admits that he does not know whether 

N D °iq U ^ tntr,ad s husband and dayadi gave permission for the adoption 

iNO. 18, and he does not prove that there was not permission for the 
adoption No. 16. 


l th o e ° t J ber ad0 ' lti0 - No,. 19 to 27 is spoken to by a single 

of The 22nd and 25th witnesses who speak to adoptions Nos. 19 
m. .^jespectwely do not say that they were made without permission. 
±ne Abth witness who speaks to adoptions Nos. 21 and 22 does not know 
whether there was or was not permission for No. 22 ; nor does he know 
Were was do permission for his own adoption No. 21. Though he at 

rsc said that the woman who adopted him subsequently told him there 
was not, id his cross-examination by the 4th defendant he has said he did 

I n ls , a ° 3otber whether there was permission and that he 

y said that she did not get permission from her husband because she 
had wept saying her husband had died suddenly.” 

vr 0 ., ? evi dence of plaintiff’s 27th witness who speaks to the adoption 
wli.fD mOSt unsatisfactory. He says that Padmavati Ammal, the 

° eru u l * 3 * * * * 8 al Nainar adopted odo Apoandai Nainar, as advised by the 

8 h ?f’ because * her dayadis were troubling her.” He does 
not snow which dayadi was troubling her. Padmavati is alive and also the 
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man who is alleged to have given the boy in adoption, but neither of them 1892 
has been examined. Nov. 10. 

Plaintiffs 31st witness who speaks to tbe adoptions N 09 . 24 and 25 is — 
oareful to say that a Jain widow has power to adopt without thepermis- Appel- 
sion of her husband only if he were a divided member,” tbe reason being LATE 
that two brothers of the witness are dead leaving widows. He says '* my CIVIL. 

brothers and I were undivided; therefore their widows cannot adopt.” - 

Finally he [190] admits that he was not present at the making of the * 82:= 
adoptions spoken to by him. His evidence is therefore merely hearsay. 8 M.L.J. 109, 

Adoptions Nos. 26 and 27 are spoken to by plaintiff's 32nd witness. 

As to No. 26 he explains that his reason for saying that permission was 
not given for that adoption is that the husband of the woman who made 
that adoption ‘ became unable to speak as soon as he was attacked with 
“paralysis and died after two days’ illness;” and as to No. 27 he admits 
that ‘ even if no adoption had been made it is only the said boy that 
“ Bhould enjoy tbe properties.” Finally he admits that he “ does not 
“ know whether or not it is customary that either the husband or the 
‘ dayadi should have given permission for the adoption by a widow.” 

Of the eleven adoptions spoken to by witnesses examined in Mysore, 

No. 1 is spoken to by plaintiff's 33ra, 34th and 40th witnesses. Though 
the first of these began by stating that tbe boy adopted in this case was 
the son of the adopting widow’s younger brother, he has subsequently 
admitted that such was not the case, but that the boy was the son of the 
widow’s late husband’s brother, and so also says the 34th witness. The 
witnesses do not say that the boy’s natural father did not authorize the 
adoption, and even if they did say so, it could not be believed. 
Anantammal, who is alleged to have made the adoption, is admittedly 
alive, but has not been examined. Tbe presumption in this case is that 
the adoption, if made, was made with the consent of a dayadi, if not 
under authority given by the adoptive father. 

Adoption No. 2 is spoken to by plaintiff’s witnesses 33 and 38. The 
former has expressly stated that he does not know if Payamma who made 
that adoption had authority from any body to make it. 38th witness is 
the son of the alleged adopted son of Payamma and has no personal 
knowledge of the matter ; he has merely heard that his father was adopted 
by Payamma. Payamma is admittedly alive but has not been examined. 

Both these witnesses gave evidence for plaintiff in tbe former suit No. 14 
of 1881 where the only issue was as to the genuineness of a will. 

The witnesses who speak to the adoption No. 3 are plaintiff’s 
witnesses Nos. 34 and 38—the former of whom also spoke to No. 1 and the 
latter to No. 2. Neither of the witnesses says the adoption was made 
■without authority. As the 34th witness was at the time of the 
alleged adoption “ reading in school,” the 38th [191] witness, who is his 
junior by 16 years, can have no personal knowledge of the adoption. 

The same 34th witness also speaks to the alleged adoption No. 4. 

He is the ODly witness who speaks to it; and he says nothing about its 
being made by the widow without authority, whereas, according to his 
evidence, the boy adopted was related to Dharanappa, by whose widow 
the adoption is alleged to have been made. 

Adoptions Nos. 5 and 6 are spoken to by plaintiff’s 35th witness 
alone, and this only in his cross examination. As to No. 5 he merely 
.Bays that about 9 or 10 years ago Chikkanappa’s wife (widow ?) adopted 
A boy. He does not know bow the boy was related to Chikkanappa, nor 
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1892 does he say that the adoption was not authorized by Chikkanappa or 
Nov. 10. his brothers who are alive but not examined. 

„ As fco N ?- 6 be merely says one Padmavatamma adopted. He does 

A not know if the elder and younger brothers aDd the dayadis were or 

late were not there.” This witness also gave evidence for Lakshmimati 

Civil. Ammal in the suit of 1881. Adoption No. 7 is spoken to by the same 

1R iTTr 9 - d , 5tb wifcn . ess aod aIs0 by loesses 36 and 37. Not one of them says 
bm. is the adoption was made without authority. 

M.L.J. 109. go also with regard to adoption No. 8 which is spoken to by the 

above 36th witness alone, and adoptions Nos. 9 and 10 to which plaintiff’s 
39fch witness alone has spoken, and No. 11 as to which the only witness 
is No. 40. These last two witnesses also gave evidence in original suit 
No. 14 of 1881 for Lakshmimati Ammal, by whom plaintiff claims to 
have been adopted. 

As to the absence of rebutting evidence with regard to these alleged 

Mysore adoptions, one of the grounds of appeal is that appellant “ was 

not allowed sufficient facilities to examine her witnesses on commission 

in the Mysore territories and from the order directing return of the 

commission, dated 13th September 1889, it is seen that appellant asked 

r a ° adjournment in consequence of the non-appearance of the witnesses 

(tor the summoning of whom batta had been paid on 12th August), but 

the request was not complied with on the ground that the “ Subordinate 

Judge, Tan]ore, has requested to expedite the execution of the com- 

,4 m,ssl ?° and return of the same, as the suit could no longer be post¬ 
poned. 

Under these circumstances the appellant would have been 
en i e even now to an opportunity of examining her witnesses,were there 
any real necessity for it, but the evidence of the plaintiff being what it is 
and altogether insufficient to prove the special custom set up,"there is no 
necessity for further evidence on the side of the defendant (appellant). 
Ihe witnesses examined on behalf of the appellant as 5th defendant in 
tffis suit before the Subordinate Judge of Tanjore and on behalf of plaint¬ 
iff in original suit No. 7 of 1888 (which it was agreed should be consi¬ 
dered as evidence also for this suit) swear that among Jains in South 

India widows have no greater powers in regard to adoption and aliena¬ 
tion of their husband's property than is possessed by widows under the 
or loarv 1 ° (AU Law, and many of these witnesses seem to be entitled to 
more credit than those examined on the other side, who start by claiming 
m general terms unrestricted powers for the widow, but have failed to 
establish ,he special instances of the exercise of such power. 

o - Wl , fcb f? f ^ 0 ? C0 fc ° fcbe remarks of Holloway, J., in Rithcnrn Lallah v. 
Soojun Mull Lallah (1), which have been quoted by the Subordinate Judge, 

,, s ° 0 obsei ved that from the names of the parties to that suit it is clear 
that they were immigrants from the North, and it may be that their 
ancestors seceded from orthodox Hinduism centuries before the text of 
Vasishta, Let not a woman give or accept a son unless with the assent 

° v, 1 ? 1 US .e a ° ’ be ® ame a part of the Hindu Law. But thei e is no reason 
w a ever or supposing that the parties to the present suit are other than 
natives of South India whose ancestors were converted to Jainism. It is 
clear from the evidence of respondent’s own witnesses that they still 
o serve many of the customs of the Hindus—including Homams at 
marriages and Upanayauams—though according to Wilson “ the Homan; 


(1) 9 Mad. Jur, 21. 
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is an abomination ” to Jains. Religions of the Hindus, page 287. There 
are also gotrams which are changed on marriage or on adoption. Though 
some of the witnesses deny division into four castes, others admit it. Also 
ceremonies are performed for the dead similar to those performed by 
orthodox Hindus. See the evidence of plaintiff’s 18th witness who speaks 
of Pindam being offered and Masiam or the monthly ceremony being 
performed, as also Tithi or the annual ceremony. [193] There is no 
reason for supposing that this witness wishes to favour the defendant, 
now appellant, yet he has expressly stated that “ widows should not 
adopt. They should not give property to any one by a will.” 

As has been remarked by Colehrooke in his “ Observations on the sect 
of Jains”—Asiatic Researches, Volume 9, p. 288, though the Jains are 
seceders from Brahmanical Hinduism, they nevertheless constitute a sect 
of Hindus differing indeed from the rest in some very important tenets, 
but following in other respects a similar practice and maintaining like 
“opinions and observances.” As observed by West and Buhler, p. 952, 
3rd Edition, they generally submit to the Hindu Law of adoption, though 
denying important doctrines—“ their capacity to adopt is therefore 
governed by the ordinary rules.” As is seen from Volume II of Punjab 
Customary Law, p. 154, even among the Jains of that province, the birth¬ 
place of Jainism, the consent of husband or kinsmen is necessary for 
adoption by a widow except in a few specified tribes. 

Exhibit XXXVIII which is a deposition given by Laksbmimati 
Ammal (plaintiff's adoptive mother) in 1869 shows that she then stated 
that she was entitled to the property of her deceased husband “ under 
Hindu Law,” and in the will which is filed in this suit as plaintiff’s 
Exhibit A, one of the objects of adopting plaintiff is stated to be that he 
should “ perform all the rites incidental to religious matters for the 
enjoyment of spiritual welfare of my husband and myself, ” which is 
more in accordance with Brahmanical Hinduism than with the doctrines 
of Jainism. 

At the close of his work on Buddhism, Monier-Williams has stated 
that Indian Jainism “ is gradually drifting back into the current of Brah¬ 
manism which everywhere surrounds id.” Buddhism, p. 536. Be this 
as it may, it is open to question whether among the converts to Jainism 
in the southern districts of this Presidency—to which the parties to this 
suit belong—there was any drifting away from Hinduism as far as the 
law regulating the devolution aod alienation of property is concerned, and 
with regard to the powers of a widow to alienate property or to make an 
adoption to her husband without authority from her husband or his 
kinsmen, which are the questions tor decision in this appeal. I am of 
opinion that the evidence adduced by plaintiff is altogether insufficient to 
prove the special custom. 

[194] As to the application of the maxim cessante ratione leg is cessat 
ipsa lex, it certainly does not strengthen the plaintiff’s case. As adoption 
among Hindus rests on the advantage of having a son to perform funeral 
rites, and as the Jains deny this advantage, there ceases to be any reason 
for allowing a Jain widow to make an adoption to her husband. Of course, 
if she succeeds to her husband’s property absolutely and has the right to 
dispose of it as she likes, the adoption of a son to herself who may 
succeed to such property would be valid. But some of plaintiff’s own 
witnesses deny the right of a widow to alienate such property and 
defendants’ witnesses are unanimous on the point. 
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Such being the case, I would allow the appeal and setting aside the 
Lower Court’s decree direct the plaintiff’s next friend to pay the appellant’s 
costs in this Court and in the Lower Court. 

Appeal No. 166 of 1890 follows, but each party to that appeal will 
bear his own costs. 

Muttusami Ayyar, J.—I concur. 

16 M. 1B2 = 

3 M.L.J. 109. 16 M. 194. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


1892 

Nov 10. 

Appel 

late 

Civil. 


Vythilinga and another ( Plaintiffs ), Appellants v. 

Venkatachala and OTHERS ( Defendants Nos. 2 to 9 and 
Representatives of Defendant No. 4), Respondents* 

[oth October and 2nd November, 1892.] 

Evidence Act Act I of 1872, Section 13 '—Ejectment—^Notice to quit. 

In a suit for possession of land, the plaintiffs claimed title under a lease from 
thei sbrotnemdars of the village where the Jaod was situated. The defendants who 
had obstructed the plaintiffs from taking possession of part of the land, 
claimed to have permanent occupancy rights, and asserted that the shrotriemdars 
were entitled not to the land itself but to melvaram only. To meet this allegation 
the plaintiffs tendered in evidence documents executed' by other tenants in the 
same village showing that they were purakudis merely. The defendants had 
received no notice to quit before suit: 

[195] Held, (1) that the documents above referred to were admissible under 
Evidence Act, Section 13 ; 

... that the plaintiffs were entitled to eject the defendants 

without proof of notice to quit, as it did not appear that the latter were in 
possession as tenants at the time when the suit was filed. 

[Appr,, 5 C.L.J. 55; R., 24 B. 591.] 

. Appeal against fcbe decree of H. H. O’Farrell, District Judge of 
Tnchinopolv, in original suit No. 23 of 1889. 

The facts of the case appear sufficiently for the purposes of this report 
from the following judgment of tbe High Court. 

Issues 3 and 4, referred to in the judgment, were framed as fol¬ 
lows :— 

,, . {3) Are plaintiffs entitled to possession of the plaint lands as 

against contending defendants?” 

“ a ^ 4 re entitled to the kudivaram of tbe plaint lands 

and are the defendants kudivaramdarg or tenants at will ?” 

The plaintiffs preferred this appeal. 

Sankaran Nayar and Sankara Narayana Sastri, for appellants. 

Parthasaradhi Ayyangar, for respondents Nos. 1, 2 and 4 to 8. 

JUDGMENT. 

The plaint sets forth that plaintiffs Nos. 1 and 2 and defendant No. 1 
have taken on lease certain lands in the shrotriem village of Kolathanganu- 
nullur from the shrotrieradars and have been put into possession of a 
great portion of the lands comprised in the said lease, but that defendants 
Nos. 2 to 9 obstructed plaintiffs in obtaining possession of the suit 


* Appeal No. 167 of 1891. 
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lands, notwithstanding that they have been warned not to do so by the 
shrotriemdars. Hence this suit for possession. 

Defendants Nos. 2 to 9 olaimed to be in possession and enjoyment of 
the suit lands under tenancy rights derived from their ancestors, and 
contended that the shrotriemdars, as grantees of the village from the 
Udayarpalliem Zemindar, are entitled to the melvaram on the lands only, 
but not to the lands themselves. 

Four issues were framed, but the District Judge states that issues 
1 and 2 were dropped and that the suit was fought out on issues 3 and 4. 
On these he found that defendants Nos. 2 to 9 were raiyats with rights 
of permanent occupancy and that the shrotriemdars and therefore their 
lessees (the plaintiffs) were not entitled to the lands themselves. The suit 
was therefore dismissed with costs and the plaintiffs appeal. 

An objection was first taken that defendant No. 1. had not been made 
a respondent in the appeal, but on our intimating that [196] all that 
was needful was to add him as a formal respondent the objection was 
not pressed. He was examined as a witness in tbe Court below and 
intimated that he would have joined plaintiffs in bringing the suit but 
for his temporary absence from the district. 

Tbe real point in the case is whether the shrotriemdars are the 
owners of the village or onlv entitled to the melvaram. In addition to 
the oral evidence the plaintiffs rely upon two classes of documents, viz .— 

(1) Documents executed by the predecessors in title of defendants 
Nos. 2 to 9 showing that the executants were purakudis and not occupancy 
raiyats. 

(2) Documents executed by other tenants in the same village which 
show that they were purakudis. 

The District Judge doubted (paragraph 17 of the judgment, whether 
documents of this latter class were admissible in evidence, but we have no 
doubt that they may properly be considered. The defendants are not of 
course concluded by them, but the documents are relevant evidence under 
Section 13 of the Evidence Act as showing the tenure on which the village 
is held. See Ramasami v. Appavu (l) and Jianutullah Sirdar v. Romoni 
Kant Roy (2). 

Exhibits F, J and N are documents of tbe former class; Exhibit F 
was executed by the ancestor of fourth defendant, Exhibit J by tbe ances¬ 
tor of defendants Nos. G and,7, and Exhibit N by the ancestor of defendants 
Ncs. 2 and 3. These documents relate to the plaint lands. They are 
cultivation muchalkas for two years each and Exhibit J contains a clause 
for surrender at the expiration of that time. 

These documents are spoken to by tbe fifth witness for the defendants. 
Their general tenor is no doubt against the existence of occupancy rights, 
but the District Judge accounts for this by observing that the raiyats 
were in poor circumstances and that pressure was brought to bear in 
order to make them execute the documents. We may point out, however, 
that this was no part of the defence set up, and though tbe fifth defence 
witness does make such a statement, it was in answer to a question put 
by tbe Judge himself at the close of the case and was not elicited by the 
[197] pleader for the defendants. This witness was formerly a karnam 
in the service of the shrotriemdars and was dismissed by them. 

Turning to tbe oral evidence the first plaintiff was the first witness 
for the plaintiffs. He is one of the lessees and has been agent to the 

(1) 12 M. 9. (2) 15 C. 233. 
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shrotriemdars for twenty years, so that he has certainly had full oppor¬ 
tunity of ascertaining the tenure of the village before taking his lease. He 
deposed that 211 cawnios of the land leased was in possession of the 
lessees and that it was only the 35 cawnies now sued for of which they 
had failed to obtain possession. 

Witnesses were also called to prove that the defendants had only 
been cultivating the lands for four or five years, the lands having been 
previously let to kallars from Polurgudi. Against this oral evidence the 
defendands have nothing (except the dismissed karnam), but four raiyats 
who are still in possession of their holdings and who clain occupancy rights. 
It is not shown that their lands are included in the lease to plaintiffs, 
and on cross-examination they admitted they had no pattas and could 
not produce any partition deeds, sale-deeds, &c., or documentary evidence 
ofsany kind which would show that they had dealt with the lands as 
possessing the kudivaram right therein. 

The Judge refers to the loam register Exhibit II as corroborating the 
defendants’ case. In our opinion the reverse is the inference. These 
high rates are inconsistent with occupancy rights. The facts (1) that the 
shrotriemdars are the grantees under a Zemindar, (2) that the Inam title- 
deed is for the land itself, (3) that no pattas have ever been given, (4) the 
absence of any documentary evidence of sale or mortgage, (5) that the 
shrotriemdars have rented the lands themselves at high rates, all go to 
show that the shrotriem is not the melvaram, but the land itself. We 
think the evidence altogether fails to prove that the individual defendants 
have been for along term of years in possession or that they have 
inherited or acquired occupancy rights. 

It was finally objected that in any case the defendants were entitled 
to-notice to quit. The cases cited by the learned pleader refer to suits 
in ejectment brought by the landlord. Here, however, the evidence fails 
to prove that the defendants were in possession as tenants at the date 
when the suit was filed, and no issue was taken on this point though it 
was expressly stated in the plaint that the shrotriemdars had warned 

.... » j obstruct. The plaintiffs as lessees are clearly 

entitled to bring the suit See Achayya v. Hanumantrayudu (1). 

On these grounds we must reverse the decree of the District Judge 
and decree plaintiffs possession of the lands sue3 for with costs in both 
Couits against defendants Nos. 2 to 9, who have made a joint defence. 
The first defendant will bear bis own costs in the Lower Court. 


(1) 14 M. 269. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice, 

and Mr. Justice Wilkinson . 


KRISHNABHUPATI (Plaintiff), Appellant v* RAMAMURTI 
AND ANOTHER ( Defendants ), Respondents , v [24bh March, 1892.J 

Civil Procedure Code, Section 154 —‘Fraud—Suit to set aside decree on ground of fraud 
and collusion. 

A Judge cannot dispose of a suit at the first hearing if a party appears and 
objeots to the adoption of that procedure. 

Decrees having been passed against the present plaintiff's father and his agent 
respectively, property claimed by the present plaintiff was attached. He filed 
two suits by his next friend to have the attachments set aside, but these suits 
were dismissed. He now sued to have set aside the decrees dismissing these 
suits, alleging that his father's agent, defendant No. 2, had colluded with the 
decree-holder, defendant No. l.and given false evidence and that the decrees 
had been obtained thereby : 

Held, that the plaint disclosed a good cause of action. 

[R., 12 C.P.L.R. 82 ; S Ind. Cas. 614.] 


Appeal against the decree of H. R. Farmer, District Judge of 

Vizagapatam, in original suit No. 37 of 1890. ^ ., 

The plaintiff sued bv bis next friend praying the Court to set aside 

the decrees passed in original suit No. 13 of 1887 and original suit No. 19 
of 1888 on the file of the District Court of \izagapatam. 

• The first of these decrees dismissed a suit brought by the present 
plaintiff to cancel an attachment of certain property (claimed by the 
plaintiff) in execution of a decree in original suit; No. 374 of 1885 on the 
file of the District Munsif of Vizianagram obtained [199] by the present 
defendant No. 1 against defendant No. 2 who was the agent oi the plaint¬ 
iff's father. As to this part of the case paragraphs 3 and 11 of the plaint 


stated as follows : 

“ Evidence is forthcoming to show that second defendant, Ramayya, 
“ Who has, bv virtue of a regularly executed and registered Muktyarnama, 
“ acted as plaintiffs Muktyar and administered the affairs of the lands 
“ comprised in the deed of gift and settlement mentioned m the first 
“paragraph of this plaint, colluded with first defendant on the under- 
“ standing that the latter would nob execute against him the decree in the 
“ said original suit No. 374 of 1885 of the District Munsif of V.zianagram, 
“ and gave such improbable and palpably untrustworthy testimony as is 
“ mentioned in the above transcribed paragraph 14 of the judgment in 


“original suit No. 13 of 1887. 

“ The judgment and decree in original suit No. 13of 1887 are tainted 
“ with fraud and mala fides, inasmuch as tney were obtained by collusion 

“ and misrepresentation of facts which will be proved. 

The second of the decrees sought to be set aside dismissed a similar 
suit brought by the present plaintiff to cancel another attachment of the 
same property in execution of a decree obtained by the present defendant 
No. 1 against the plaintiff's father. This was dismissed for the reason 
that it was governed by the decision in the other case. _ 

* Appeal No. 144 of 1891. 

845 


1892 

March 24. 

Appel¬ 

late 

Civil. 

16 M. 196. 


« 


16 Mad. 200 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 

March 24. 

Appel¬ 

late 

Civil. 


16 M. 198. 


4 4 


4 < 


4 ( 


4 ( 


. ? h t^!f fc Tu Judge held fcbafc fcbe suit was not maintainable, observing 

that to bold otherwise would render nugatory the provisions of CivU 

“ appears to me that an action to set aside a decree on the 

ground of fraud can be brought only m those cases when, under Section 

44 Indian Evidence Act, a party may show that the decree was obtained 
by fraud or collusion. 

There is no allegation of collusion between the parties in obtaining 

«, fcke decrees DOW lm Peached and as regards fraud. I take it that fraud in 

.. ; uch Ca ^, m I\ 8fc be n whafc w^soribed in the case of Ahmedbhoy Hubib- 

u hoy ., v ; C ^ ssu ^°y (1) a * bilateral fraud. In the present case 

unilateral fraud is alleged.” 

Th ® district Judge disposed of the case at the first hearing, [200] 
although the plamtitf s pleader objected to the adoption of this procedure, 
and he passed a decree dismissing the suit. 

The plaintiff preferred this appeal. 

Ramachandra Rciu, S ciheb, for appellant. 

Mahadeva Ayyar , for respondents. 

to naraeranh S°nf S fh , tbe ar £ ument Collins, C.J., said, with reference 

was held nor l h 9 E. lamt above set ‘hat if the nature of the fraud 
was held not to be sufficiently pleaded, the plaint should be amended. 

JUDGMENT. 

it is aTZd^thafZ T ra d^ keD t0 thS d6 ° ree ° f the DIsMot Jad t*e. First, 
it is ar G ued that the Judge was wrong in disposing of the case at the first 

of the Civd Procedu tbe „ pla, ° t,ff j? uleader ob j ected (Section 154 proviso 

p^o? is P ^Z. C ^ see T ^o X ‘hould fofa^ 

atssfiarsr* •-*- ,h “ ~ 

action 6 m We r \ h hTnrfh 9 f d fK- th - attheP l alnt discloses a sufficient cause of 
11 it appears S .°' Eeadlng together paragraphs 3 and 

obtained rdecrt 6 S'wTmZ 
^^rcre/bv^ffi" 6 "*> bi “hto tooSS 

false. There k T'J e f vldau f, which plaintiff is in a position to prove 
' the decree in th^ fn U&S 10n judicata if the plaintiff can prove that 

Section 44 of theVvTd Gained by fraud and collusion and 

by the Judge EvldeDC9 Aot doea not bear the construction put upon it 

' decre^of^h^DilT 10 . 9 ? n “ Se ° f action ' and we “>ust set aside the 

determined on iff . ''I* and remand the sui ‘ to be heard and 
determined on its merits. Costs hitherto incurred to abide result. 


(1) 6 B. 703. 
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V.] KUNHACHA UMMA V . KUTTI MAMMI HAJEE 16 Mad. 202 

16 M. 201 (F.B.) =»2 M.L.J, 226. 

[201] APPELLATE CIVIL—PULL BENCH. 

Before Sir Arthur J. H. Collins, Kt ., Chief Justice , Mr. Justice 
Muttusami Ayyar, Mr. Justice Parker and Mr. Justice Wilkinson. 

KUNHACHA Umma (Appellant in appeal against Appellate Order 
No. 22 of 1890), Appellant v. Kdtti Mammi Hajee 

{Respondent in ditto) Respondent .* 

[5th and 11th February, 9fch August and 13th December, 1892.] 

Jdalabar Law—Gift oj land to a wife and her children—Incidents of tarwad property. 

Land, whioh originally belonged to one Tavurai, was given after his death to 
one of his wives and her children in accordance with a wish orally expressed by 
him. He had not expressed any intention as to how it should be held by the 
donees. It appeared that they were subject to the Marumakkatayam law : 

Held, by the Fall Bench, that they took th3 land with the incidents of 
property held by a tarwad ; 

Held, by the Division Court, accordingly, that a decree against the assets of 
one of the sons could not be executed against the land as a whole or against his 
share in it. 

{Appr., 22 M 357 ; 28 M. 182 (194) = 14 M.L.J. 415 (427) ; R.. 17 M. G9 (72) ; 20 M. 
421 (432) ; 25 M. 149=11 M.L J. 353 ; 29 M. 62 ; 29 M. 322 ; 31 M. 228=18 
M.L.J. 16; 34 M. 215 (246) = 5 Ind. Cas. 928 = 20 M.L.J. 369 = 7 M.L.T. 180; 
34 M. 387 (393) =5 Ind. Cas. 671 = 20 M.L.J. 269; 35 M. 648=12 Ind. Cas. 
492 = 22 M L.J. 23 (27t=l0 M.L.T 399 = (1911) 2 M.W.N. 487 ; 4 Ind. Cas. 
90 = 20 M.L.J. 134 (135) = 6 M.L.T 373; 6 Iod. Cas. 1017 (1018) =7 M.L.T. 
273=1910 M.W.N. 124; 15 Ind. Cas. 17 (20) =23 M.L.J. 168 = 12 M.L.T. 

293.3 

Appeal under Letters Patent, Section 15, against the order of Shep¬ 
hard, J. That order dismissed an appeal against an order of J. P. Fiddian, 
ActiDg District Judge of North Malabar, which modified an order made 
by the District Munsif of Pynad. 

The appeal which came before Mr. Justice Shephard and also the 
appeal under the Letters Patent were preferred by one who bad preferred a 
petition, objecting, under Civil Procedure Code, Section 278, to the attach¬ 
ment of certain land in execution of the decree in original suit No. 485 
of 1888. The petitioner’s father (deceased) had been the owner of the land, 
but it appeared that it had been transferred, in accordance with a wish 
orally expressed by him to one of his wives and her children, including 
the petitioner and her brother Uthotti (deceased). The above-mentioned 
-decree provided for the payment of the judgment debt out of the assets of 
Uthotti. The petitioner’s family were admittedly governed by Marumak¬ 
katayam law, and the Munsif held that the property which was comprised 
in the gift should be regarded as property of a tarwad within a tarwad, 
And consequently was not liable to [202] satisfy the decree. The District 
Judge held that it was liable to the extent of Uthotti’s share. 

Sankaran Nayar , for appellant. 

Ryru Nambiar t for respondent. 

Best, J.—The following are the facts of this case : 

The present respondent obtained a decree for money to be paid “ out 
of the assets of the deceased Uthotti ” in the hands of defendants 2 and 3 
in original suit No. 485 of 1888, on the file of the District Munsif of 

* Letters Patent Appeal No. 13 of 1891. 
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Badagara. In execution of that decree property was attached, and the 
present appellant objected to the attachment under Section 278 of the 
Code of Civil Procedure. 

• 

The property so attached consisted of seven items. The Munsif 
allowed the appellant’s objections with regard to all seven. The District 
Judge, on appeal, modified the Munsifs order to “the extent of making 
‘ the judgment-debtor’s share in Nos. 2 to 6 liable.” He did this on the 
2 M.L.J. 226. authority of the decision in Narayanan v. Kannan (1). This decision of 

the District Judge was upheld on appeal to this Court by Shephard, J., 
who further referred to the decision in Parvathi v. Koran (2). Hence 
the present appeal, in which it is contended (l) that the properties in 
dispute are not [203] assets of the judgment-debtor, and (2) that even in 
his lifetime the judgment-debtor had not in these properties an interest 
liable to attachment and sale. 

It is admitted on both sides that the properties in question belonged 
to one Taruvai, the father of the judgment-debtor Uthotti and also of the 
present appellant. As is seen from Exhibit D, the truth of the statements 
contained in which is admitted by the respondent, these properties were 
given after Taruvai s death to bis first wife Ayissumma and her children 
m accordance with his orally expressed wish. ‘ The appellant and Uthotti 
are two of the children of Ayissumma. Other properties were, at the same 
time, given to Taruvai’s second wife and her children. 

Appellant s contention is that the property thus given to Ayissumma 
and her children was given to them as joint tenants; that they thus 
became wirh regard to this property a separate tarwad ; and that the pro- 
perty was held by them subject to the incidents of tarwad property, and 
that it is consequently non-partible, and, therefore, not liable to attach¬ 
ment oi sale in satisfaction of a decree obtained against one of the 
members of the tarwad. 


1892 

Dec. 13. 

Full 

Bench. 

16 M. 201 

<F.B.) = 


(1) 7 M. 315. 

(2) S A. No, 106G of 1S89. Before COLLINS, C.J-, and SHEPHARD, J.: — 

JUDGMENT. 

7 V/v^ here 1S mate / r I ' a r 2, lfference between the facts in this case and those in 
^ Qr ^ Qn unison (lnlj R. t 7 Mad., 315). Here a decree having been obtained against 
J?® fi i 8 i and S f ° , de i endau,s ’ certain Property was sold as being the share of the 

f ' n l ands gl , ven by bis father t0 him and his sisters. The plaintiSs 

being the children o one of those sisters, now deceased, charge that the second 

6h ^ e ln t . be esUte '? not capable of being sold. According to the decision 
atote cited, a share of property if obtained by a gift made to persons who are members 

of one tarwad, and even .1 made with the intention that the property, should be impar¬ 
tible descending to the heirs in the female line as tarwad property it may be sold in 
10n i° a 0c f ee . against one of the donees. Whatever may be the intention of 
in 9 ]Xl . our alter the fact that property acquired by gift is not 

the ^ Ig r ld ° neeS ancestr *l property to which the incident of itnpar- 
: kw GS ' Tbe deciSlon ,n Narayanan v. Kannan (I.L.R., 7 Mad., 315) was 
tn lav T \ 0ran J S - A - No - 1328 of 1887. unreported), and it is not correct 

p D ' nC ii UOg xT° bserves * that a different view of the matter was taken in 
R * man (S A -No. 708 of 1884, unreported;, for in that case an entirely 
fc q ^ estlon aros . e - ,, The question then was whether the children of one of several 
»u 81IQ1 f r ^ to tbat . l n t * ie P re3ent case, was entitled to challenge ft 
oki ^ ? ^hose of the surviving donees which was found to be merely colour- 

, f C ° U u S1Ve - was be ^ t ^ at tbe ^ were so entitled, because a gift had been made 
to their mother and her brothers and sisters as to a tarwad. There was no decision. 

The i, ne Tv SS ?^ y A fc ? deci<3e * as to bhe nature of the interests of the survivors, 

with costs ° f the D,stric ’' Ju(J g e Is right, and we must, therefore, dismiss the appeal 
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Od the other haad, respondent's vakil refers to Narayanan v. Kannan 

(1) and to Parvathi v. Koran (2) as authorities justifying the dismissal 
of this appeal. 

Parvathi v. Koran (2) merely follows the decision in Narayanan v. 
Kannan (1) and the correctness of this latter decision has been questioned 
in Moidin v.Ambu (3) by Muttusami Ayyar, [204] and Shephard, JJ., 
who have pointed out that the decision Narayanan v. Kannan (1) appears 
to be in conflict with the principle laid down in Sreemutty Soorjeemoney 
Dossee v. Denobundoo Mullick (4), Mahomed Shumsool v. Sewakram (5). 2 

The principal reason assigned by the learned Judges who decided 
Naray an v. Kannan (1) for arriving at the conclusion come to by them, 
namely, that the right of partition is “an incident of the estate given by 
Hindu law,” is inapplicable to an estate under the Marumakkatayam law 
—of which estates impartibility and not partibility is the legal incident. 

The case of Renaud v. Tom any can (6) also referred to in that 
decision, is no doubt authority for holding to be invalid an absolute pro¬ 
hibition of alienation, e.g., in the case dealt with in Narayanan v. Kannan 
(1), a prohibition of alienation by the tarwad itself, or by its karnavan 
acting on behalf of the tarwad ; but it seems hardly authority for the 
proposition that in the case of property devised (as that was^ to be held 
under the usual custom of Malabar, a prohibition of alienation of the 
share of any member (except with the consent of the tarwad or by its 
karnavan) is not valid against a creditor seeking to proceed against one 
member’s interest in the joint property. 

Finally, the mere fact of the property having been such that the 
grantor could have dealt with it as if it had been his self-acquisition, 
appears to be an invalid reason for holding it to be partible after it has 
been devised to a definite branch of the family for the purpose of being 
held jointly by that branch. 

It is true that in the present case there is no express prohibition 
against alienation, nor is it stated in so many words that the property 
was to be held by the grantees as their tarwad property ; but taking into 


(l) 7 M. 315. 


(2) See 16 M. p. 202 


16 M. 203 N. 


(3) S.A. Nos. 647 and 648 of 1890. Before Muttusami AYYAR and SHEPHARD. 

JJ.:— 

JUDGMENT. 


The question argued in these appeals had regard to the nature of the title 
created by Mayan Kutty and others in favour of the plaintifl’s father, Kathir 
Kutty. It was argued, on the one hand, that Kathir Kutty and the fellow donees took 
the property as tenants-in-common, each being entitled to deal with bis own share of it, 
and in support of that view the case of Narayanan v. Kannan (I.L.R., 7 Mad. 315) 
and cases following it were cited. On the other hand it was contended that the Subor¬ 
dinate Judge was right in holding that the donees taking under Exhibit I took the pro¬ 
perty as tarwad property and that, therefore, no one of them could deal with any part 
of it as his own. We are disposed to think that the principle laid down in Sreemutty 
Soorjeemoney Dossee v. Denobundoo Mullick (6 M.I.A. 526) and Mahomed Shumsool v. 
Shewakram (L.R., 2 I. A. 7) is applicable to the present case. The decision, however, 
in I.L.R., 7 Mad. appears to be in conflict with that principle, and we reserved judg’ 
Went in order to Bfee whether a reference to the Pull Bench was necessary, but we think 
that the appeal may be disposed of without any Buch reference. EveD assuming that 
Katbir Kutfci did take a sharo in the property which it was competent to him to deal 
with individually, his sons, claiming by gift under him, could not recover in the present 
jwt, inasmuch as it is not in the nature of a partition suit, and the co-donees of Kathir 
Kutty are not joined. 

We dismiss these appeals with costs. 

(4) 6 M.I.A. 526. (5) 2 LA. 7. (6) L R. 2 P.C. 4. 
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consideration what are known to be the ordinary notions and wishes of 
persons in Malabar in the position ofTaruvai, the grantor of the property, 
and also the ordinary incidents of property in the same district, and also 
bearing in mind that other [205] property was similarly granted at the 
same time to the second wife and her children, there can be no doubt, I 
think, that the intention was that the property should be held by the 
grantees as joint tenants. The four unities of a joint tenancy are all 
found in this case, namely (l) of possession, (2) of interest, (3) of title, and 
(4) of the time of commencement of such title. 

I would, therefore, allow this appeal were it not for the decision in 
Narayanan v. Kannan (1). 

As the correctness of the decision in that case has been questioned 
by MUTTUSAMI AYYAR, J., one of the learned Judges who was party to 
it, and ulso by SHEPHARD, J., who was a party to Parvathi v. Koran (2) 
in which it was followed, I am of opinion that the reference to the Full 
Bench contemplated in JSIoidin v. Arnbu (3) (but subsequently found to 
be unnecessary in that case) should now be made, as the allowance or 
disallowance of the present appeal depends upon the correctness or 
otherwise of the decision in Narayanan v. Kannan (1). 

SUBRAMANIA Ayyar, J.—I concur in making this reference to a Full 
Bench. Narayanan v. Kannan (1) was decided in March 1884. Krishna 
v. Raman (4), which came from South Malabar, was decided in February 
1885. There, a question similar to that raised here was considered. 
The finding in that case was that the gift was to a woman, her sisters 
and brother. It was contended that the donees did not take the property 
as tenants-in-common. With reference to his contention MUTTUSAMI 
Ayyar and Brandt, JJ., stated that “In the absence of any direct evidence 
“ that the intention of the donor was otherwise, we are of opinion that it 
“ is consistent with the custom in such cases in Malabar ; and that we 
“ must assume that the gift was a gift to i he brother and sisters consti¬ 
tuting them, as such, a tar wad, and rendering the property conveyed 
“ by the gift subject to the ordinary incidents of property held by a 
“ tarwad.” 

This question which I propose to refer is whether Ayissumma and 
her children took the properties in question with the incidents of property 
held by a tarwad. 

This appeal came on for hearing before the Full Bench (COLLINS, 

C.J., Muttusami Ayyar, PARKARand Wilkinson, JJ.) 

[206] Govinda Menon , for appellant, argued that the intention of the 
donor must be presumed to have bean that the donees should take the 
property jointly as tarwad property, and that accordingly the attachment 
was illegal. 

Mr. Wedderburn and Ryru Nambiar , for respondent. 

The reference by Best, J., to the incidents of joint-tenancy is 
misleading, for, in the present case, the question is nob as to a right of 
survivorship in the English sense, but as to the indidents of tarwad 
co-parcenary. No doubt the case must be determined according to the 
principles laid down in Mahomed Shumsool v. Shcivakram*'{5), so far as 
they are aoplic ible ; bub here there is no special circumstance from which 
the intention which the appellant argues should be presumed to have been 
that of the donor can be inferred. For it appaars that he was a 

(ll 7 M. 315. (2) See 16 M. p. 202. (3) See 16 M. p. 203. 

(4) Second Appeal No. 708 of 1884, unreported, (6) 2 I. A. 7 (14.) 
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Muhammadan, and I am instructed that be was governed by Makkatayam 
law, while the wife and childern were undoubtedly subject to tbe 
Marumakkat&yam rule. Moreover they formed part of a tarwad to 
which the wife’s sisters and their children also belong. Tbe donor 
cannot be presumed to have desired to benefit the whole of that tarwad, 
for that would diminish the benefit to be derived by his own wife 
and children ; and it is submitted that the Court should so give 
■effect to tbe gift as to benefit them as far as possible. The idea of 
separate self-acquired property has long been familiar in Malabar, 
and here the donees, if they took tbe proDerty as self-acquisition, would 
be better off than if the gift was such as to leave the property fettered 
in the manner, now so irksome to holders of tarwad property. Moreover 
the Court should be averse to extend further than th6 personal law of 
the parties clearly requires the stereotyped rule of impartibility which 
will govern this property if it is tarwad property. If the property was 
taken by the donees as self-acquired, each of them could deal freely with 
his share, and consequently the share of each would be liable for his 
debts, and consequently the present attachment was legal. 

JUDGMENT OF THE FULL BENCH. 

The properties in question originally belonged to one Taruvai. and 
they were given after his death to his wife Ayissumma and her children 
in accordance with his orally expressed wish. The question referred 
to us is whether Ayissumma and her children took the properties with the 
incidents of property held by [207] a tarwad. In the case before us the 
donor expressel no intention as to how the properties should be held by 
the donees, and in the absence of such expression, the presumption is that 
he intended that they should take them as properties acquired by their 
branch or as the exclusive properties of their own branch, with the usual 
incidents of tarwad property in accordance with Marumakkatayam usage 
which governed the donees. This view is in accordance with the principle 
laid down by the Privy Council in Sreemutiy Soorjeemoney Dossee v. 
Denobundoo Mullick (1) and Mahomed Shumsool v. Shewakram (2). The 
decision in Narayanan v. Kannan (3) was not followed in Moidin v. Ambit 
{4), and it appears to us to be in conflict with tbe rule of construction 
indicated by the Privy Council. 

We answer tbe question in the affirmative. 

This apneal cams on for final disoesal before the Division Beach, and 
the Court delivered the following judgment:— 

JUDGMENT OF THE DIVISION BENCH. 

Following the decision of the Full Bench we set aside the orders of 
the District Court and of the learnel Judge of this Court and restore that 
of tbe Court of First Instance. 

There having been conflicting rulings on the subject, we make no 
order as to costs. 



(1) 6 M.I.A. 526, 


(2) 2 I. A. 7. (3) 7 M. 315, (4J See 16 M. p. 203. 

851 


1892 

DEC. 13. 

Full 

Bench. 

16 u. 201 

(F.B.) = 
M.L.J. 226. 




1892 

APRIL 15. 

Appel¬ 

late 

Civil. 

16 M. 207. 


16 Mad. 208 Indian decisions, new series [YoL 

16 M. 207. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

RAMACHANDRA JOISHI (Respondent in Appeal against Order No. 

99 of 1890), Appellant v. Hazi KASSIM {Appellant in Appeal against 

Order No. 99 of 1890), Respondent .* [29fch February and 

15fch April, 1892.] 

Civil Procedure Code—Act XI V of 1882, Section 5 62—Act VII of 188ft, Section 49 — 

Power of Appellate Court to remand suit—Preliminary point—Report of Select 

Committee referred to. 

It is competent for aa Appellate Coart to remand a case when the Court of 
First Instance records evidence on all the issues, and at the final hearing decides 
the suit [208] erroneously on some particular point without expressing any 
opinion on the other issues. 

A statement in a sale-certificate, granted by a Court, that the purchase is sub¬ 
ject to a charge, is not conclunve evidence against the purchaser, when it is 
sought to enforce the charge by suit. 

[F., 27 A. 691 = 2 A.L.-T. 685 = A.W N (1905) 159 ; 6 O C. 76 (78); Rel., 15 Ind. Caa. 5- 
<8)=15 0 C. 211; R., 19 M. 157; 19 M. 422 ; 20 M. 25 ; 22 M. 172; 8 C.L J. 
159 ; 12 C.P.L.R. 45 ; 12 C.P.L.R. 119 ; 9 Ind.Cas. 790 = 9 M.L.T. 373 = (1911) 

1 M.W.N. 199; 2 P.R. 1908 = 12 P W.R. 1908 = 96 P.L.R. 1908; 56 P.R. 1908 
= 107 P.W.R 1908 = 161 P.L.R. 1908; 27 P.W.R. 1907.] 

Appeal under Letters Patent, Section 15, against the judgment of 
Parker, J., io civil miscellaneous appeal No. 99 of 1890. That judgment 
reversed an order made by S. Subbayyar, Subordinate Judge of South 
Canara, in appeal suit No. 260 of 1889, whereby the decree of S. Raghu- 
natha Ayyar, District Munsif of Karakal, in original suit No. 13 of 1889 1 
was set aside and that suit remanded for disposal. 

Suit to recover Rs. 36-8-4 being the value of rice due to the plaintiff 
on account of puja performed by him on behalf of his brother Lakshmana 
Joishi. The plaint alleged that the sum sued for constituted a charge on 
certain land which was formerly the property of Lakshmana Joishi, but 
had been sold in execution of a decree obtained against him and purchased 
by defendant No. 1. It apoeared from the sale-certificate that the land was 
sold subject to the plaintiff's “right to recover rice muras 4 annually on the 
“responsibility of the lands.” 

The District Munsif held that there was no charge on the land in 
favour of the plaintiff and dismissed the suit without trying any other 
issues. 

The Subordinate Judge on appeal made an order setting aside the 
finding of the District Munsif on the abovementioned issue, and remanding 
the suit for disposal. PARKER, J., reversed this order on the two grounds- 
that the Subordinate Judge should not have remanded the suit under Civil 
Procedure Code, Section 562, but should have called for finding on tho 
other points which arose, and that the finding of the Subordinate Judge on 
the point determined was nob based on the due consideration of the docu¬ 
mentary evidence. 

The plaintiff preferred this appeal. 

S undara Ayyar , for appellant. 

Narayana Rao, for respondent. 


• Letters Patent Appeal No, 16 of 1891. 
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JUDGMENT. 

MOTTUSAMI Ayyar, J.—This is an appeal preferred under Letters 
Patent against the order of Mr. Justice PARKER. In the suit to which it 
relates, three issues were raised for decision’ viz, (l) whether the plaintiff 
performed puja to certain idols, [2093 (2) wherher the rice claimed in 
connection with it was a charge on the land mentioned in the plaint, and (3) 
what was the price of such rice. The parties to this appeal adduced evi¬ 
dence on all the three issues and though the District Munsif recorded it, 
yet he held on the second issse that the rice claimed was not a charge on 
the land and dismissed the suit without determining the other issues. 
On appeal the Subordinate Judge determined the second issue in the affirm¬ 
ative and remanded the case. Mr. Justice Parker considered that the 
decision on the second issue was not a decision on a preliminary point, 
and that the order of remand was illegal. He was also of opinion that 
neither the partition deed nor the sale subject to the plaintiff s claim creat¬ 
ed a charge, and set aside the order of remand and directed the Subordi¬ 
nate Judge to replace the appeal on bis file, to come to a revised finding 
on the second issue after considering Exhibits A and B, and to dispose of 
the case in accordance with law. Two objections are taken to this decision, 
viz., (1) that the order of remand was legal, and (2) that as the respondent 
purchased subject to the charge claimed by tbe plaintiff, the decision of 
the Subordinate Judge on the second issue was correct. 

As regards the first objection, it must be observed that the District 
Munsif recorded evidence on all the three issues, and even assuming that 
the decision on the second issue was one on a preliminary point, it was 
still not such a decision as excluded evidence on the other issues and 
■created a necessity for the investigation of the merits. The order of the 
learned Judge is quite correct according to Section 562 of the Code of 
Civil Procedure as it stood prior to the Amending Act VII of 1888. 

The real question is whether the amendment made by the last 
mentioned Act makes any difference. The amendment consisted in the 
omission from Section 562 of the words "so as to exclude any evidence 
“ of fact which appears to the Appellate Court osseDtial to the determina¬ 
tion of the rights of the parties" and in the substitution at the end of the 
section of the word “ determine ” for the word "investigate." Tbe condition 
necessary to justify a remand consisted prior to Act VII of 1888 in the ex¬ 
clusion of evidence of a material fact, or in the omission to investigate the 
merits as the consequence of the decision on a preliminary question which 
the Appellate Court could not uphold. The condition necessary [210] to a 
remand after the date of the Amending Act is the omission to determine the 
merits. Further, it seems to me that the expression “ preliminary point" 
was used in Section 562 not in the sense of some point collateral to the 
merits, but of some point preliminary to a general investigation of the 
merits. Thi 9 is the sense suggested by the context of the Section. If it is 
taken in tbe sense of a point not relating to the merits at all, there will be 
no power of remand when the Court of First Instance, owing to an 
erroneous decision on some point of law under Section 146, or on imperfect 
view of the evidence under Section 154 does not investigate the rest of the 
merits. In this view the words '* preliminary point" must be taken after 
the amendment to refer to some point either collateral to the merits which 
precluded their determination altogether, or some particular question 
which though relating to the merits precluded their general determination. 
The intention which the amendment suggests and which is confirmed by 
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the report of the Select Committee was not unduly to limit the discretion 
of the Appellate Court as was found to have been done by Section 562 as 
it originally stood. 

It would, therefore, be competent, I think, for the Appellate Court 
after the amendment to remand a case when the Court of First Instance 
mechanically records evidence on all the issues and at the final hearing 
decides the suit on some particular issue without expressing any opinion 
on the other issues, if in the circumstances of the case the Appellate Court 
considers a remand desirable. The contention, therefore, that the Subor- 

* ^ power to remand after the date of the 

Amending Act and that his order was legal must prevail. 

As for the second objection, I see no reason to think that the learned 
Judge was in error in calling upon the Subordinate Judge to re-consider 
his finding on the second issue. The decision of that issue must depend 
on the question whether what respondent actually bargained and paid for 
was the land burdened with a charge of 4 muras of rice to be paid to 
appellant every year or the land affected only with notice of a claim to 
that effect. The sale certificate D which is statutory evidence of his title 
describes the land purchased as being subject to the charge, but this cannot 
of itself be treated as conclusive. If as observed by the learned Judge the 
order on the claim petition C was made without any [21 lj enquiry 
as to whether, the claim was well founded, and if there is no legal basis 
on which to hold that there was a charge, a presumption might arise that 
what the purchaser intended to buy and did buy was the land itself 
though with notice of respondent’s claim, and that the description in 
Exhibit D was erroneous. Whether it was a misdescription or Dot, is a 
question of fact which it was for the Subordinate Judge to determine. 
His remark that Exhibit D is conclusive, and that no other circumstance 
needs be considered cannot be accepted as sound. Moreover his decision 
is that there is a chargp only in regard to the amount now claimed, but 
not necessarily so in regard to payments which may hereafter become 
clue is not intelligible since, if there is A charge in the one case, there 
must be a charge in the other also. We are not referred to any evidence 
showing that the order on the claim petition C was made after an 
enquiry a,s to whether there was really a charge. The partition deed did 
not, admittedly, create a charge and the Subordinate Judge did not con¬ 
sider Exhibits A and B. He held apparently that the purchaser was not 
entitled to show that there was a misdescription in the sale certificate, 
and I agree with the learned Judge that this view cannot be supported. 
If, as observed by him, the order on C was passed without any enquiry 
and if there was no other legal foundation for a charge, I am not pre¬ 
pared to say that the order in requiring the Subordinate Judge to consider 
Exhibits A and B and to come to a fresh finding on the second issue is 
open to question. I would, therefore, set aside the order of the learned 
Judge so far as it declares that the Subordinate Judge was not competent 
to remaud the case and otherwise confirm it. I wouid direct each party 
to bear his costs of this appeal. 

Best, J. The learned Judge has set aside the order of the 
Subordinate Judge (which remanded the suit for trial by the District 
IVTunsif) on the ground that though the District MuDsif decided the suit 
„ u P°n the second issue, he did not decide it upon a mere preliminary 
point,’ and that therefore the Subordinate Judge should not have 
remanded the suit under Section 562 of the Code of Civil Procedure, but 
should have called for findings upon the other points which arose. 
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On behalf of the appellant it is contended that the Subordinate 
Judge’s order remanding the suit was right, as th6 District [212] Munsif 
had dismissed it upon a “preliminary point,” and the decree upon such 
preliminary point was reversed in appeal. 

The first question is therefore as to the meaning of the phrase 
“ preliminary point” as used in Section 562. 

For the respondent it is contended that it means some point, such as 
limitation or res judicata which can be decided without in any way 
entering on the merits of the case. I am however unable to find in the 
wording of Section 562 any thing warranting this limited construction of 
the words. There might have been ground for thus narrowing the 
meaning of the section prior to its amendment by Act VII of L888, when it 
“ contained the words so as to exclude any evidence of fact which appears 
“ to the Appellate Court essential to the determination of the rights 
“of the parties.” But these words were removed for no other reason 
than that they were “ found to limit unduly the discretion of Appellate 
Courts.” See Report of the Select Committee, published in the Gazette of 
India, dated 10th March 1888. However, even prior to this enlargement 
of the scope of the section, the opinion was expressed by Mahmood, 
J„ that the expression “ preliminary point,” as used in the section, 
“ is not confined to such legal points only as may be pleaded in bar of 
“ suit, but comprehends all such points as may have prevented the Court 
“ from disposing of the case on the merits whether such points are pure 
“ questions of law or pure questions of fact.” See Sheoambar Singh v. 
Lallu Singh (1). Cf. also "judgment of Edge, C.J., and Mahmood, J., in 
Muhammad Allahdad Khan v. Muhammad Ismail Khan (2), I take it 
that a suit is disposed of on a preliminary point within the meaning of 
Section 562 when by reason of the decision on one or more of the issues 
recorded in the case, there has been no necessity for the consideration of 
the other issue ; and that if in such a case the Appellate Court finds that 
the issues considered have been wrongly decided, and the suit in conse¬ 
quence wrongly dismissed, and that a consideration of the other issues is 
necessary for a proper disposal of the suit, a remand is allowable. Nor 
do I see any good reason for putting a narrow construction on the wording 
of the section, as none of the parties to the suit can be prejudiced by 
sending the ca c e back to the Original Court for disposal of the case after 
[213] deciding the issues which it has not considered in consequence of 
its decision on other issues which have been found od appeal to have been 

wrongly decided. . 

In the present case there has been no decision by the District Munsif 
on the first and third issues, which refer respectively to the performance 
of puja alleged by.plaintiff and to the price of the rice claimed, a decision 
on these points having been considered unnecessary by reason of the 
finding on the second issue in the negative and in favour of the defendant 
as to the chargeability for the rice of the land in defendant’s possession. 
In my opinion on the Subordinate Judge’s finding in appeal that the 
decision on this second issue was wrong, he bad a discretion to remand 
the suit for disposal by the District Munsif on the other issues. 

But was the Subordinate Judge right in holding that the second issue 
bad been erroneously decided? As observed by the learned Judge of this 
Court the mere fact of the sale certificate D reproducing the order passed 
on the claim petition, that the nroDerty is sold with n otice of the claim 

(2) 10 A. 289. 
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that it is liable to a charge will not make such charge binding on the 
purchaser if the claim has in fact no legal foundation; and as the Subor¬ 
dinate Judge had accepted the statement in D as conclusive and conse¬ 
quently did not consider the other evidence on the point, I concur in 
upholding the order so far as it remands the case for restoration to the 
hie of the Subordinate Judge for re-consideration of the second issue and 
disposal according to law, and also in its direction as to costs; and I 
agree with mv learned colleague in directing each party to bear his own 
costs of this appeal. 


16 M. 214 = 3 M.L.J. 89. 

[214] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best . 


Kanara Kurup ( Plaintiff), Appellant v. Govinda Kurup 
( Defendant), Respondents * [5th and 12th April, 1892.] 


Transfer of Property Act—Act 
Time for redemption. 


IV of 1882, Section 93 — Redemption decree—Appeal — 


In a suit on a kanora or usufructuary mortgage brought by the mortgagor a 
decree was passed on 16th March 1889. whereby it was only directed that on 
payment by the plamtiff of a certain sum within six months the defendant 
should surrender the mor-gage premises to him. Against this decree an appeal 
was filed objecting both to the direction for surrender of the mortgage premises 
and also to the sum fixed as the amount payable by the mortgagor. On 21st 
August 1889 the appeal was withdrawn so lar as concerned the first of these 
matters: as to the second the Appellate Court heard the appeal in June 1890 
and merely confirmed the original decree. In February 1890 the plaintiff 
applied for execution and tendered the amount mentioned in the decree staring 
that he would have paid it before but for the appeal. The Court of First 
lostance made an order as prayed, and the mooey was paid to the mortgagees, 
and the morfgige premises were surrendered to the plaintiff. On appeal by the 

mortgagees against this order: 

-Sefd. that the appeal should be dismissed on the grounds that the mort- 
gagee bad never obtained an order for sale under Transfer of Property Act, 8ec- 

fw ♦?’ and the morfc 8 a 8°r’s equity of redemption had not become extinct, and 
that the necessity for a sale was obviated by payment before any order was 
made under that section. J 


[R., 28 B. 102 : 19 M. 40 (P.B.); 25 M. 300 (FBI- 
(458); 11 C P.L.R. 115 (119) ; D., 19 A. ISO.] 


17 C L J. 120=17 C.W.N. 457 


Appeal under Letters Patent, Section 15, against the order of 
PARKER. J., on apoeal against appellate order No. 59 of 1890. confirming 
the order of J. P. Eiddian, Acting District Judge of North Malabar, dated 
doth July 1890, and made on miscellaneous petition No. 140 of 1890, 
reversing the order of C. Gopalan Nayar, Subordinate Judge of North 

^a abar, dated 25th February 1890, and made on execution petitions 
Nos. 104 and 176 of 1890. 

. fcwo options in the Subordinate Court were presented by the 
plaintiff and defendant No. 1 in original suit No. 41 of 1888 on the file 
o that Court. That suit was brought on a usufructuary mortgage by 
the mortgagor; and by the decree dated 16th March 1889 it was order¬ 
ed that on payment by [215] plaintiff into Court within six “ months 
fr om ^his date the sum Rs. 1,358-13-5 on account of bal-kanom 
and of the sum of Rs. 1,717-4-0 on account of value of improvements 


• Letters Patent Appeal No. 39 of 1891. 
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41 payable to several defendants .... the defendants do restore to 
plaintiff the parambas with their appurtenances; that of the sums so 
deposited, Rs. 1,358-13-5, be paid to first defendant after three months 
from date of such deposit, so as to allow time for the other defend¬ 
ants to establish their claims to the several amounts of such kanom, 

&c., payable to defendant and that the parties do bear their own costs.” 

An appeal was preferred against this decree. The appeal in the first - 

instance related both to the direction for the surrender of the land and 16 

also to the amount payable on redemption, but so far as it related to the 3 M.L.J- 89, 

first of these matters it was withdrawn on 21st August 1889. In June 

1890 the appeal was disposed of and the Appellate Court hereby confirmed 

the original decree. The plaintiff put in his petition above referred to on 

6th February 1890, by which he applied for execution of the decree and 

for an extension up to date of the time for payment into Court of the 

amount mentioned in the decree, which he therewith produced, stating 

that he would have paid it into Court before bub for the appeal. In the 

petition of defendant No. 1 the right of the plaintiff to the relief claimed 

by him was denied on the ground, among others, of the expiry of the time 

fixed for payment. 

The Subordinate Judge passed an order as prayed by the plaintiff 
bolding that his right to the relief sought by him could be extinguished 
only by an order under Transfer of Property Act. Section 93. 

The Acting District Judge reversed this order on appeal holding that 
Elayadath v. Krishna (1) was an authority governing the case. 

The plaintiff preferred an appeal to the High Court and it came on 
for disposal before PARKER, J , who dismissed it. He said : “ No decree 

"having been passed on appeal there i9 no possible ground for the contention 
that time should be reckoned from the date of the final order of the 
Appellate Court. See Patloji v. Ganu (2). The fact that the mortgage 
is usufructuary does not matter ; the question is one of execution.” 

[216] The plaintiff preferred this appeal under Letters Patent, 

Section 15. 

Sankara Menon , for appellant. 

Sundara Ayyar , for respondent. 

JUDGMENT. 

Best, J.—The case is not on all fours with Patloji v. Ganu (2) 
as supposed hy the learned Judge under the mistaken impression that the 
defendant’s appeal wa9 withdrawn on the 21st August 1889. It appears 
that only so much of the appeal as objected to the surrender of the 
property was withdrawn ; but so far as it related to the amount payable 
by plaintiff before he could redeem, the appeal was not withdrawn, but it 
was dismissed and the Lower Court’s decree affirmed on the 6th June 
1890. The plaintiff’s application for execution, which was made on the 
10th February 1890, was therefore during the pendency of the appeal. 

It was, however, after expiry of the six months allowed in the decree then 
under appeal, the date of which is 16th March 1889. 

It has been held by this Court in Manavikraman v. Unniappan (3) 
that the mere pendeooy of the appeal will not extend the time, and that 
though the decree passed on an appeal preferred by the defendant may 
give plaintiff a fresh starting point of time within which he may 
execute, it does not necessarily, unless the appeal decree so declares, give 


41 


41 


if 



(1) 18 M. 267. 


M V—108 


(21 15 B. 370 

857 


(3) 15 M. 170. 


1892 

April 12 . 

Appel¬ 

late 

Civil. 

16 M. 214 = 
3 M.L.J, 89. 


16 Mad. 217 Indian decisions, new series [Vol. 

• 

him an extension of the time daring which he must fulfil the condition 
precedent of making payment of the money within the time allowed or get¬ 
ting the time extended under the proviso to Section 93 of the Transfer of 
Property Act. 

It has been held in Elayadath v. Krishna (l) that this proviso “has'no 
application when the mortgagee does not apply for a foreclosure, or 
where the original decree does not contain the last clause mentioned in 
Section 92.” It is, therefore, inapplicable to the present case. 

As was observed, however, in Manavikraman v. Unniappan{ 2) inasmuch 
as the decree of the Appellate Court becomes the final decree in the suit, 
Section 92 imposes upon that Court the duty (if the decree of the first Court 
has not been executed) of prescribing a date within six months of the date 
of that decree within which plaintiff must pay the redemption money to- 
the defendant or into Court. 

The course adopted in that case was to set aside the orders there¬ 
tofore passed and to remand the application for execution to [217] the 
Court of First Instance, “ for disposal after giving plaintiff time to apply to 
l4 kbe District Court (which passed the final decree in the suit) for amend- 
mentof the decree in accordance with the statutory directions contained 
in Section 92.” 

In the present case, I do not think it necessary to adopt that course, 
because defendants have accepted the money paid by the plaintiff, and the 
latter is already in possession of the land. By accepting the money tendered 
by the plaintiff, the defendants must be held to have waived their right to 
object to the same as paid out of time. 

I would, therefore, set aside the orders of the District Judge and also 

that of the learned Judge of this Court confirming the same, and direct 

each party to bear his own costs in this Court and in Lower Appellate 
Court. 

MUTTUSAMI Ayyar, J.—I am also of opinion that the order appealed 
against cannot be supported. The decree sought to be executed was 
passed in original suit No. 41 of 1888 for the redemption of a kanom or an 
usufructuary mortgase. It directed surrender of the property demised on 
kanom UDon payment of the kanom amount and the value of improve¬ 
ments within six months from the date on which it was passed, viz., the 
IGth March 1889. It did not, however, contain a direction, as required 
by Section 92 of the Transfer of Property Act, that on default of payment 
on or before the day fixed by the Court, the property should be sold. The 
defendants (mortgagees) appealed from the decree so far as it directed 
surrender of the kanom property and related to the amount payable to them 
prior to redemption. In August 1889, they waived the objection they took 
against the direction to surrender and to that extent withdrew tbeir appeal. 
The remainder of the appeal was heard and the original decree was confirm¬ 
ed in June 1890. Though the six months fixed by that decree had then 
expired, the Appellate Court did not direct that the period be computed 
from the date on which the appellate decree was passed. Nor did it add 
to the original decree with reference to the last clause of Section 92 that 
on default of payment within six months the kanom property be sold.” 
In February 1890 when the appeal was pending, tbe mortgagor applied 
for execution of the original decree producing in Court the amount 
which he had to pay under it prior to redemption and alleging that he had 
not tendered payment within six months from the date of the original 

(I) 13 M. 267. ( 2 ) 15 M. 170. 
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[218] decree, as the defendants had appealed against it, and praying that, 
if necessary, the said period of six months be extended and the decree 
executed. The defendants opposed this application and objected to the 
extension of time. The Subordinate Judge who passed the original 
decree held that, if necessary, it was competent to him to extend the time, 
but that the plaintiff’s right to execute the decree continued to subsist 
notwithstanding the expiration of six months until, after default, the de¬ 
fendants applied for sale and an order was made for sale under Section 93 
of Act IV of 1882. On this view, he held that the original decree might 
be executed if the kanom amount and the value of improvements were 
deposited in Court by 3 o’clock P.M. next day. The amount was accord¬ 
ingly deposited and paid out to the defendants and the kanom property was 
placed by process of Court in plaintiff’s possession. Though the defend¬ 
ants received the kanom amount yet they appealed to the District Court 
against the order of the Subordinate Judge. In July 1890, the District 
Judge set aside the order on the ground that a Court executing its decree 
was bound to construe it strictly and was not justified in extending the 
time fixed therein. The plaintiff appealed to the High Court against 
this order, and Mr. Justice Parker dismissed the appeal. The learned 
Judge observed that the appeal preferred against the original decree having 
been withdrawn and no decree having heen passed on the appeal, there 
was no ground for the contention that six months should be reckoned 
from the date of the final order of the Appellate Court. Hence this 
appeal under the Letters Patent. It seems to me that the real question 
for determination is whether on the expiration of six months, the right 
of redemption became extinct under Act IV of 1882. 

The mortgage of which redemption was decreed was a kanom or 
an usufructu ary mortgage and under Section 92, the decree could only 
direct the sale of the kanom property on default of payment within the 
time fixed by the decree. Such being the case, the mortgagee could 
only claim, on default, an order under Section 93 that the property should 
be sold. It is no doubt true that according to the former practice in 
England, the decree for redemption directed that on failure of the plaintiff 
to pay the amount on the due date, the suit do stand dismissed and 
that such dismissal was held to operate as a judgment of foreclosure. 
But under the Conveyancing and Law of Property Act, 1881, 44 and 
[219] 45 Viet., Cap. XLI, Section 25, the Court was at liberr.y to order a 
sale in a suit for redemption and the provision for sale contained in 
Section 92 is apparently taken from the last-mentioned statute. 

Thus the scheme of tho Transfer of Property Act appears to be this : 
where the mortgage decreed to be redeemed is an usufructuary mortgage, 
the Court is to fix a time for payment of the mortgage debt, and make an 
order under Section 92 for the sale of the mortgaged property in default 
of payment on the due date ; the mortgagee is to obtain an order under 
Section 93 on default being made that the property be sold ; and the 
mortgagor’s right of redemption is to cease then to be enforceable. Before 
however the property is actually sold, it will still be open to him, as judg¬ 
ment-debtor if not as mortgagor, to obviate the necessity for the sale 
by paying what is due in Court. In the case before us, the mortgagee 
never obtained an order for sale under Section 93 and the mortgagor’s 
right of redemption never became extinct, and the necessity for the 
sale was obviated by payment before any order was made under Section 93. 
It maBt also be remembered that all that the mortgagee could claim by 
reason of the sale, permitted by Act IV of 1882, Section 92, is so much of 
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the sale-proceeds as is sufficient to pay what is due to him. The District 
Judge is in error in not taking the whole scheme of the Transfer of Property 
Act into bis consideration. The order made by Mr. Justice PARKER 
proceeds on the view that the appeal preferred from the original decree 
was wholly withdrawn and that there was no appeal decree at all, whilst 
in fact there was an appeal decree and that decree simply confirmed the 
original decree as in the case cited before us Manavikraman v. Unni - 
appan (1). 

The order of the Subordinate Judge anpears to me to be correct even 
on the view that he could not extend the time. On this ground I concur 
in the order proposed by my learned colleague. 


16 M. 220 = 3 M L J. 33. 

[220] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

Venkata ( Defendant No. 1), Appellant v. Parthasardhi 

( Plaintiff ), Respondent [5th and 25th October, 1892.] 

Limitation Act—Act XV of 1877, Section 19— Acknowledgment in writing—Deposition 

signed by a witness. 

In a suit brought in 1890 to recover the principal and interest due on a bond, 
dated 1st Seprembor 1879, which provided ior the repayment of the debt secured 
thereby within six months from the date of its execution, it appeared that the 
obligor had made a part payment of Rs. 60 on the -24th July 1882, which was 
endorsed on the bond. No other payments bad beon made, but the plaintiff 
pleaded in bar of limitation that the debt h-td meanwhile been three times 
ncknowledg<d in writing. One of the acknowledgments relied upon was said to 
be contained in a deposition given by the obligor and signed by him, as a witness 
in a suit to which he wa3 not a party. 

Held, tha* an acknowledgment in order to satisfy the requirements of 
Limitation Act. Section 19,must beau acknowledgment of the debt as such and 
mu<st involve an aImission of a subsisting relation of debtor and creditor, and 
an intention to continue it until it is lawfully d-termined must also be evident. 

Semoleper Mzit'usami Ayyar, J. [Wilkinson, J , dissenting), that a deposition 
given and signed by a party as a witness in a suit is as much a writing contem¬ 
plated by Section 19, as is his written statement or a letter addressed by him to 
a third party. 

[Appr., 20 M 239 = 6 M.L.J. 266 ; R.. 30 C 699 (707); 10 Ind. Cas. 142 = 151 P.L.R. 
1911 = 194 P.W.R. 1911 ; 52 P.R. 1909.] 

Appeal against the decree of C. Ramachandra Ayyar, Acting District 
Judge of Nellore, in original suit No. 16 of 1890. 

Suit to recover principal and interest due upon a bond, dated 

1st September 1879, and payable with interest in six months from that 
date. 

The plaint was filed on 2nd April 1890. The plaintiff alleged in bar 
of limitation that the debt had been kept alive by acknowledgments 
contained in a deposition signed by the defendant and in other documents 
described in the following judgments of the High Court. The Acting 

District Judge held the suit was not barred and he passed a decree for 
plaintiff. 

Defendant preferred this appeal. 


* Appeal No. 172 of 1891. 
(1) 15 M. 170. 
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Seshagiri Ayyar , for appellant;. 

Rama Rau and Krishnamachariar, for respondent. 


JUDGMENT. 
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[221] MUTTUSAMI Ayyar, J.—The main question arising for decision 
in this appeal is as to limitation. The suit is one brought to recover a 
debt alleged to be due upon a bond, dated the 1st September 1879. The 
document provided for repayment of the debt within six months from the 
date of its execution, and on the 24th July 1882 the appellant paid 
Rs. 50 in part ard endorsed the payment on the bond. The suit 
was, however, not brought till the 2nd April 1890, and it would clearly 
be barred unless the debt was acknowledged to be a subsisting debt within 
intervals of three years between the 24th July 1882 and the 2nd April 
1890. The respondents case was that Exhibits G, D and E contained 
together three such acknowledgments, hut for the appellant it was 
contended that they were not sufficient to satisfy the requirements of 
Section 19 of Act XV of 1877. The Judge overruled the appellant’s 
contention and decreed the claim, but it is urged before us that the decision 
of the Judge is bad in law. 

Section 19 of Act XV of 1877 is in these terms : If, before the 
expiration of the period prescribed for a suit in respect of any property 
or right, an acknowledgment of liability in respect of such property or 
right has been made in writing signed by the party against whom such 
“property or right is claimed, or by some person through whom he derives 
“ title or liability, a new period of limitation, according to the nature of 
“ the original liability, shall be computed from the time when the acknowl- 
*’ edgment was so signed.” Explanation I states that for the purpose 
of this section an acknowledgment may be sufficient though it omits to 
specify the exact nature of the right, or avers that the time for payment 
has not arrived, or is accompanied by a refusal to pay or coupled with a 
claim to a set off or is addressod to a persen other than the person 
entitled to the debt. Exhibit C is copy of a deposition given by the 
appellant in original suit No. 937 of 1884 on the file of the District 
Munsif of Nellore and Exhibits D and E are copies of his written 
statement and deposition in original suit No. 121 of 1887 on the file of 
ths same Court. In connection with the language of Section ^19, two 
points arise for consideration, viz., (l) whether the expression writing 
“signed by the party” includes a deposition signed by him and 
(2) whether the debt now sued for was acknowledged in those exhibits 
as a subsisting debt which it was the appellant s intention to pay, 
adjust or satisfy. On the first point, I am of opinion that a [222] 
deposition given and signed by a party as a witness in a suit is as 
much a writing contemplated by Section 19 as is his written statement 
or a letter addressed by him to a third party. The form of the instru-. 
ment appears to me immaterial, provided that it is signed by the party 
concerned. The intention is merely to exclude oral evidence of the 

contents of the acknowledgment, and to declare that an oral admission 
of a debt without a new contract or consideration is not sufficient to 
prevent the operation of the Act of Limitation. It is true that a 
deposition contains a statement made under compulsion of law and 
recorded by a Court of Justice, but it is not on that ground the less a 
record of his voluntary acknowledgment, provided it is signed by him 
and contains a definite admission that the debt in question is a subsisting 
debt which it is his intention to satisfy. As in 9 Geo. IV, Cap. 14, 
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Section 1, the object was to render an acknowledgment by mere words 
only ineffectual for the purpose of saving the statute, but not to prescribe 
a special form of writing. In Daia Chand v. Sarfraz (1), the record of 
rights prepared at a settlement and signed by a mortgagee was considered 
to contain a sufficient acknowledgment. 

_ . As regards the second point, the acknowledgment must be such as 

16 M. 220= lead the court to infer an intention on the part of the writer to pay 
3 M.L.J. 33. ° r satisf > T fc he debfc - ' The rule ” in England, says Lord Justice Cotton in 

Green v. Humphreys (2), ‘ seems to be this, that if there is an absolute, 
unconditional acknowledgment, not controlled by any other language in 
the letter, then the Court comes to the conclusion that by that acknowl¬ 
edgment the party intends a promise to pay that which he acknowledges 

. fco be ^ ue .What I think we must find from the writing is not 

, merely an acknowledgment of such a state of circumstances as will 
throw a duty upon the writer to pay, but words of such a character 
that you may reasonably infer from the words a promise to pay. It 
may be put in this way, that on a fair construction of the language there 
must be an acknowledgment of the claim as one which is to be paid by 
the writer." Though under explanation I appended to Section 19, the 
acknowledgment may be accompanied by a refusal to pay or coupled with 
a claim of set off, yet it must be an acknowledgment of debt qua debt. 
Adverting to Section 4 of Act [223] XIV of 1859, this Court observed 
in Knstna Rmc v. Hachapa Sugapa (3) that the section requires the 
greater certainty of a written acknowledgment, but no particular form 
of words. It does not render it necessary that the writing should, 
in express terms, contain a direct admission that the debt or part 
thereof is due and it is left for the Court, to decide in each case 
whethor the writing, reasonably construed, c >ntains a sufficient admission 
that the debt or part of it is due. Again in Young v. Mangala Pilly 
Ltamaiya (4), this Court pointing out a distinction between the result of 
the decisions in England and the language of Act XLV of 1859 observed 
as follows : The admission will not be inoperative, because accompanied 

t , 1 ex P ie » s ions which prevent the inference of a promise to pay on 
,, request i the Act does not give a new action udoo the new promise, but 
c by viri.ue of the admission extends the period of limitation upon the 
.. ° 1 ; 1 P romiS0 and to have this effect, however, there must be a distinct 
admission of a debt.” Id is therefor i necessary that upon a reasonable 
construction of the language used by the debtor, in writing the relation of 
debtor and creditor must appear to be distinctly admitted, that id must be 
admitted also to be a subsisting jural relation, and that an intention to 
continue it until it is lawfully determined must also be evident. 

Before proceeding to examine whether Exhibits C. D and E contain 
an acknowledgment clear and unambiguous in the sense indicated above, I 
shah mfer to nhe circumstances ia which those exhibits weregiveo or filed. 
Ihe bond sued upon was executed in favour of the respondent’s brother 
Bagava Chan, who died on the 11th January 1884, leaving him surviving 
a widow named Amirthammal and a brother named Parthasaradhi 
Ayyangar who is respondent—plaintiff in this case. On the obligee’s 
eath, a disagreement arose between che survivors as to the right of succes- 
3100 to Ragava Chari’s property, and Amirthammal had then a brother 
named Narrainasami and a paternal uocle named Bhashika Charlu, who 


(l) 1 A. 117. 

(3) 2 M.H.G.R. 307 (310). 


(2) 26 Ch. D. 473. 
(4) 3 M.H.O.R. 308. 
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was at that time Sberistadar in the District of Nellore. These two gen¬ 
tlemen took the side of Amirthammal and resorted to two devices for the 
purpose of frustrating the brother’s claim so far as it related to the debt 
:Sued for. The first consisted in taking a fresh document from the appellant 
on the 22nd February 1884 in [224] the name of Narrainasami for Rs. 2,000 
■describing the debt falsely as one due upon a bond executed in favour of 

Bhashika Charlu. The intention was to represent the debt due to Ragava- 

Charlu as a debt due to Bhashika Charlu, and thereby to enable the 16 220= 

widow to exclude it from the list of debts due to her husband, for the 3 39. 

•collection of which she applied for a certificate on the following day 
under Act XXVII of 1860. The second device consisted in obtaining an 
agreement on tbe 3rd August 1884. whereby one Pattabi Rama Reddi 
And his sons undertook to pay on account of the appellant Rs. 2,000 to 
Bhashika Charlu in satisfaction of the debt sued for. Neither of those 
documents is now produced, but each was made the basis of a civil suit 
which failed. Amirthammal instituted original suit No. 937 of 1884 
against Pattabi Rama Reddi and his sons upon the agreement taken by 
her uncle Bhashika Charlu on her behalf in August 1884, and Pattabi Rama 
Reddi contended that that agreement was not completed. The appel¬ 
lant was not made a party to that suit, but was examined as a witness, 
and Exhibit C is a copy of the deposition given and signed by him on the 
14bh July 1885. The defence set up by Pattabi Rama Reddi was upheld 
and the suit was dismissed. In 1887 Amirthammal’s brother Narraina- 
sami brought original suit No. 121 of 1887 upon the bond executed in his 
name on the 28th February 1884 against the appellant, his defence inter 
alia was that the plaintiff was not entitled to recover and the suit was 
dismissed on the ground that Narrainasami was a mere name-lender. In 
this suit, however, the appellant tiled a wiitten statement on the 4th 
April 1887 and gave a deposition as a witness on 21st Febiuary 1888 
(Exhibits D and E). 

The first passage in Exhibit C to which the respondent’s pleader 
draws our attention is this : ‘ I owed a female namedTirumala Pitchamma. 

“ That lady had been indebted very much to others. She desired that for 
“ the debt due by me an assignment bond should be written in the name 
of Ragava Charlu and given to her. I accordingly wrote a document 
for Rs. 1,600 and handed it over to Pitchamma. The f=a ; d Ragava 
Charlu did not speak to me in regard to this matter. I did not at 
all see Ragava Charlu.” This passage discloses no distinct admission 
that any debt was due to Ragava Charlu even when the document now 
sued for was executed, but ignores, on the other hand, its delivery to 
Ragava Charlu or his connection therewith. The [225] appellant next 
referred in Exhibit C to two sums of Rs. 440 and Rs. 400 being due to 
him by Pitchamma, and this is not consistent with an intention to 
acknowledge any debt as due to Ragava Charlu, but implies, on the con¬ 
trary, a desiie to dispute the competency of Pitchamma to makeover the 
document to Ragava Charlu. Tne next passage relied upon on respondent’s 
behalf is as follows : “ After Ragava Charlu’s death, his junior paternal 
uncle’s son gave me notice for his debt thinking that I owed him. 

At 9 o’clock on the night of the 28th February of that year 
“Bhashika Charlu gob a document for Rs. 2,000 executed by me for 
“ the said document for Rs. 1,600 in the name of Narrainasami in the 
‘house opposite to that in which Bhashika Charlu resided. Pitchamma 
“was not present that day. Bhashika Charlu agreed that after that 
u Iftdy -came he would settle the dispute existing between me and her and 
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1892 return to me the document for Rs. 1,600.When the said 

Oct. 25. ;; document was executed it was said that Ragava Charlu’s wife had to put 

A _ " ln an applicatio nnext day for a certificate to collect the debts due to him, 

I4 ^ a separate document was executed for the said debt of Rs. 1,600, 
late ^ there would be no necessity for including it in the list of debts to be filed 

Civil. with her application, and that if it was included in that list her claim 
16 U 220 = «• migbfc be Questioned by others. Narrainasami caused it to be written 
3 M L J 35 “ document for Rs. 2,000 was due in respect of dealings with Bha- 

lt shika Charlu. Certain lands were mortgaged by the instrument. It was 
lt n °k registered. The dealings between me and Pitchamma were not settled. 
<t ^ aQ d that lady are not on speaking terms. Though Bhashika Charlu 
said he would settle he did not do so.” Neither does this passage show 
that the appellant acknowledged that any debt was due by him to Ragava 
Charlu. He distinctly states that be executed the document for Rs. 2,000 
in favour of Narrainasami to aid Bhashika Charlu in thwarting her rival 
claimant and misdescribed the debt as one due to Bhashika Charlu, and 
adds that it was executed on the assurance by Bhashika Charlu, that he 
would settle the account between him and Pitchamma, that the dispute 
between them was nob settled, and that the document which was compul¬ 
sorily registrable was Dot registered. 

The last passage in Exhibit C on which reliance is placed relates to 
the alleged undertaking by Pattabi Rama Reddi and [226] sons to 
pay Rs. 2,000 on account of this debt. In this again the appellant stated 
that Pattabi Rama Reddi’s undertaking was contingent on the appellant 
and his brothers executing him a document, that thev were willing to 
give such document ODly on a certain share in a salt factory being con¬ 
veyed to them in writing, and that no such share was conveyed. In the 
whole of Exhibit C there is no unqualified and unequivocal admission that 
the debt was due to Ragava Charlu’s widow. On the other hand, it 
discloses an attempt to repel the inference that the appellant owed money 
to him and to explain away the apparent effect of the bond being in the 
name of Ragava Charlu, of the endorsement of part payment by appellant 
and of the execution of fresh documents by which it was intended to be 
superseded and satisfied. If the explanation is rejected as false and worth¬ 
less, a state of circumstances might, no doubt, be disclosed which would 
throw a duty on the appellant to pay the debt, but the acknowledgment 
must be a matter of inference from the debtor’s statements, which must 
be taken as they appear whatever may be our impression as to their truth. 
Adverting to a similar state of facts Blackburn, J., said in Morgans. 
Rowlands UHhat the promise to pay must be inferred in fact and not 
y implied by law.” It was alse pointed out in Young v. Mangala 
Pui?/ Ramavya ( 2 , that an assertion that a sum of money will be pay¬ 
able on the accomplishment of a condition, that is, on the happening of an 
event future and uncertain is not an acknowledgment of a debt, but the 
allegation of incidents out of which a debt may sometime arise, whilst an 
admission of a debt coupled with the averments that it is not yet payable 
in point of time may be an acknowledgment of a debt. 

Passing on to Exhibits D and E, the appellant admitted in the former 
that he executed the document then sued on in favour of Narrainasami in 
renewal °f the one now sued upon, that the latter instrument was not 
then cancelled and that Ragava Gharlu’s widow having died, the present 
respondent was the heir to his property. Iu Exhibit E also the appellant 
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said, “ It is only for this bond (the bond now in suit;) I exeouted this 
“ document (then in suit) and that I myself wrote the endorsement 
“ regarding the part payment.” These statements disolose an admission 
that the bond in favour of Narrainasami was given in lieu of the 
£227] bond now sued upon and that he endorsed the part payment upon 
it. The natural inference is that the original document was superseded 
and that the new document was the only one alleged to be in force. 
Assuming that the repudiation of Narrainasami’s right to recover upon 
the new document as a mere name-lender affords ground for the inference 
that the debt due to Eagava Cbarlu was intended to be treated by the 
appellant as a subsisting debt due to his heir, still the suit would be 
barred unless Exhibit C also coutaiued a sufficient acknowledgment, which 
I think it does not. 

The result is that the appeal must be allowed, that the decree of the 
Judge reversed, and that the suit must be dismissed with costs throughout 
on the ground that Exhibit C contains no sufficient acknowledgment of 
the debt sued for and that it is barred by the Act of Limitations. 

WILKINSON, J.—The plaintiff sues to recover money due on a bond 
executed on 1st September 1879 by the first defendant to Eagava Charlu. 
The defendant admitted the execution of the bond sued on, but pleaded 
that the bond was executed collusively, and that the suit is barred. The 
District Judge found that the bond had been executed for good considera¬ 
tion and that, as the first defendant had on three occasions admitted 
his liability, the suit was not barred. He accordingly decreed for 
plaintiff and first defendant appeals. The only question for determination 
is whether there has been any such acknowledgment of liability on the 
part of the first defendant as creates a new period of limitation. 

The fir3t of such acknowledgments is said to be contained in a 
deposition made by the first defendant on the 14th July 1885 (Exhibit C). 

In one sense, no doubt, a deposition is a writing signed by the 
person making the deposition, but I am not prepared to bold that it is 
such a writing as was in the contemplation of the Legislature when 
framing Section 19 of the Limitation Act XV of 1877. As remarked by 
Mr. Justice West (Dharma Vithal v. Govind Sadvalkar (1)), the intention 
of the law is to make an admission in writing of an existing jural relation 
equivalent for the purpose of limitation to a new contract, and for this 
purpose the consciousness and intention must be as clear as they would 
be in a contract itself. But such consciousness and intention seem to me 
to be altogether [228] wanting when a witness is under examination and 
cross-examination in the course of a suit, and though the statement is 
made on solemn affirmation and is read over to and signed by the witness, 
I do not think it can be said that, in affixing his signature to the deposition, 
the witness does so with the knowledge that he is admitting his liability 
in respect of an existing right, and without such knowledge there can 
be no acknowledgment. 

I am also of opinion that there is not in Exhibit C a single expres¬ 
sion which can rightly be interpreted as containing an express or implied 
acknowledgment of an existing liability to discharge the bond of 1st 
September 1879. The first defendant admitted the execution of the bond 
in favour of Eagava Oharlu, but alleged the subsequent execution of 
another deed which practically superseded Exhibit A, as well as other 
transactions between himself and the widow of Eagava Charlu, which 
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1892 materially altered the relation of the parties. It has been held in Ram 
Oct. 25. Das v. Birjnundun Das (1) that an acknowledgment of this nature is not 

- a sufficient acknowledgment to create a new period of limitation. In an- 

Appel- other case [MylaporeIyasawmy Vyapoory Moodliar v. Yeo Kay (2), the Privy 
LATE Council remark that by the word liability is meant a liability to the 
CIVIL. person who is seeking to recover or to some person through whom he 

- claims. I do not find in Exhibit C any admission of liability to Ragava 

16 M. 220= Charlu or to Ragava Charlu’s widow, who had instituted original suit 
3 M.L.J. 35. N 0 937 Q f 1884 against one Pattabi Rama Reddy, in the course of 

which the deposition marked Exhibit C was given. The first defendant 
stated that it was at the request of his creditor Pibchamma that Exhibit 
A was executed and that he had nothing to do with Ragava Charlu, and 
that when after the death of Ragava Charlu, he, at the request of 
Bhashika Charlu, executed a fresh bond for Rs. 2,000 in favour of one 
Narrainasami ; he did so on the understanding that Bhashika Charlu 
would settle the dispute between him and Pitchamma and return the 
bond for Rs. 1,000. In the suit brought against him by Narrainasami 
(original suit No. 121 of 1887) on that second bond the first defendant 
denied all liability to Ragava Charlu. On the ground, therefore, that 
Exhibit C is not such a writing as is contemplated by Section 19 of the 
Limitation Act, and thac it contains no acknowledgment that any debt 
was due to Ragava Charlu or his heirs under the bond [229] executed on 
the 1st September 1879, I hold the suit barred and would allow this appeal 
and, reversing the decree of the District Judge, dismiss the suit with costs 
throughout. 

16 M. 229. 

APPELLATE CIVIL. 

Before. Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Parker. 

JAGANNADHA {Plaintiff), Petitioner v. GOPANNA AND OTHERS 

( Defendants ), Counter-petitioners.* 

[16th February, 1892.] 

Agency Rules 19 and 20— Agent to the Governor at Vizagapatam. 

The Agent to the Governor at Vizagapatam dismissed an appeal under the 
Agency Rules, No. 19. The appellant preferred a petition to the High Court 
against the order of the Agent: 

Held, that the High Court had no power to interfere. 

[DUs., 36 M. 128 (130) = 21 M.L.J. 387 (888) = 10 M.L.T. 261 =(1911) 2 M-W.N. 237.J 

Petition under the Agency Rules, ! Number XX, praying the High 
Court to revise the order by W. A. Willock, Acting Agent to the Governor of 
Fort St. George, in the Vizagapatam District, dated 20th September 1889. 

The above order was made in appeal suit No. 7 of 1889, in which the 
plaintiff appealed against the judgment of H. D. Taylor, Acting Special 
Assistant to the Agent, in original suit No. 29 of 1888. The order was 
as follows : 


• Civil Miscellaneous Petition No. 319 of 1890. 

tRules framed by Government for the guidance of the Governor’s Agents in 
Gaojam and Vizagapatam, respectively,;under Act No. XXIV of 1839. 

(1)9 0.616. (2) 14 0.801. 
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On perusal of the record of this suit and the petition of appeal, the 1892 
^ Agent sees no reason to doubt the correctness of the decision of the Feb. 16 . 

“ Lower Court and dismisses the appeal under Rule 18 of the Agency - 

“ Rules.” Appel- 

The plaintiff preferred the present petition. LATE 

Anandacharlu, for petitioner. CIVIL 

Mahadeva Ayyar for counter-petitioners. _* 

16 M. 229, 

JUDGMENT. 


The Agent having dismissed the appeal under Rule 18 of the Agency 
Rules, we have no power to interfere. [230] Rule 20 only applies to cases 
in which the Agent has passed a judgment under Rule 19. 

The petition must be dismissed. 


16 M. 230 = 1 Weir 733. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Queen-Empress v. Veerammal.* [30th March, 1892.] 

District Municipalities Act (Madras)—Act IV of 1884, Sections 180, 263, 264 —Municipal 
building license—Building in excess of license—Requisition to demolish building. 

A landowner in a Municipality, subject to Act IV of 1884 (Madras), applied 
for a building license under 8ection 180 of the Act. The Municipality having 
resolved that a portion of the land was required for widening a public lane, 
ordered the applicant to abstain from building on it, and granted a license for a 
building to be erected on the remaining portion. The landowner, however, 
erected a building upon the whole of the land. The Municipal Council then 
called upon her to demolish the building erected on the portion of the land 
which had not been licensed. This notice was not complied with. The land¬ 
owner was then prosecuted and convicted under Sections 180, 263 and 264 of the 
Act. 

Held, that neither of the abovementioned orders of the Munioipal Council 
were legal and consequently that no ofience had been committed by the 
landowner. 

Semble, Act IV of 1884, Seotion 264, does not empower a Magistrate to 
impose a fine prospectively in respect of the period during which one convicted 
of the ofience of omitting to comply with a notice to execute any work, may 
continue to leave such work unexecuted. 

[R.,27 B. 221 (233) ; 2 Bom. L.R. 572 (577J ; 171 P.L.R, 1903 = 13 P.R. 1903; D„ 21 
B. 187 (194).] 

CASES referred for the orders of the High Court under Criminal 
Procedure Code, Section 438, by S. H. Wynne, Acting District Magistrate 
of Madura. 

The facts of these cases are fully stated in the judgment of Mr. 
Justice Best. 

Counsel were not instructed. 


JUDGMENT. 

Best, J .—In Criminal Revision Case No. 95 of 1892, one 
Veerammal has been convicted by the Second-class Magistrate of Periya- 
kulam in the Madura District, of “ building contrary to the terms of a 
license ”—an offence punishable under Sections 180 and 263 of the Muni¬ 
oipal Act No. IV of 1884 (Madras), and [231] sentenced to pay a fine of 



Criminal Revision Oases Nos. 95 and 96 of 1892. 
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1892 one rupee, and further ordered to pay a fine of four annas for every day 
March 30. during which the offence is continued. 

- The Acting District Magistrate, being of opinion that the conviction 

APPEL- is illegal, has referred the case for the orders of this Court under Section 
LATE 438 of the Code of Criminal Procedure. 

CRIMINAL. The following are the facts of the case : The abovementioned Veeram- 

- mal being desirous of building a house on her own land applied to the 

If H. 230= Municipal Council at Periyakulam for a license as required by Section 180 
1 Weir 733. of the Act. The application was considered at a meeting on 10th March 

1890, when it was resolved that “ a piece of land (5233 feet) is required 
“ for widening the lane. Leaving this portion at the east side of the 
“ place on which the building is to be constructed, the remaining portion 
“ may be built; ” and an endorsement to the above effect was made on the 
petition. But the building was erected on the whole land. Hence the 
prosecution and conviction under Sections 180 and 263, notwithstanding 
an express finding by the Magistrate that the accused “ has really a right 
to the place.” The Second-class Magistrate was of opinion that, though 
the accused had this “ right to the place,” as “ the Municipality would 
not allow her to enjoy it,” the fact of her having constructed, “ whether 
“rightly or wrongly, contrary to the terms of the license” was sufficient 
to constitute the offence, and that she must seek redress “ by getting the 
“ order cancelled in appeal to proper authorities or by putting the Chair- 
“ man, or other authority responsible for the order, in the Civil Court for 
“ its cancellation.” 

As is correctly observed by the Acting District Magistrate with regard 
to this suggestion of the Second-class Magistrate, there is no appeal 
allowed by law ; and the Civil Courts cannot cancel a license, but can only 
award damages. 

The question is whether the Second-class Magistrate was right in 
declining to consider the legality of the order of the Municipal Council 
which was challenged by the accused. 

I am of opinion that the Magistrate ought to have considered the 
legality of the order and declined to convict on his finding it to be illegal. 

It is clear on a perusal of Section 180 that no power is thereby con¬ 
ferred on the Municipal Council of depriving owners of the legitimate use 
of their land. The object of the section is no other [232] than to ensure 
the safety and sanitation of buildings to be newly erected. What the 
Council has to consider under the section is the plan of the proposed 
building; and the grounds on which the same can be disapproved are 
such as are stated in Clause 4. 

I agree with the District Magistrate in finding that the order of the 
Municipal Council, on which the prosecution in this case was based, was 
not a legal order and that the conviction is therefore unsustainable. 

I would therefore set aside the conviction and sentence and order 
refund of the fine realized. 

MUTTUSAMI Aytar, J.— I concur. 

Best, J. — Criminal Revision Case No. 96 of 1892. This case also 
relates to the same Veerammal, who has been further convicted by the 
Second-class Magistrate of Periyakulam, of omission to comply with a 
notice given to her by the Municipal Council, under Section 263, Clause 2, 
of the Municipal Act (IY of 1884), to pull down within one week the 
building constructed on the portion of her land which had been reserved 
for the formation of a lane, when license was given to her to build on the 
rest of her land. The conviction is under Section 264 of the Aot, and 
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the sentence 41 a fine of Rs. five (5) for the offenoe, and a further fine of 1892 
Rs. two (2) for every day during with the said offence is continued. ” March 30, 

The notice given to Veerammal by the Municipal Council is as - 

followsOn your petition applying for permission to build a house, APPEL- 
“ endorsement No. 391, dated 24th March 1890, was given to you that, LATE 
“ as it had been resolved at the meeting to open a lane from Ellupottal to CRIMINAL. 
“ the Varahanadhi and as a space of 5 English feet east to west and 33 —— 

“ English feet north to south out of your house site in the eastern side 18 
“ would be required when the lane shall be opened, you might build your 1 ® eIp 
“house on the remaining portion, leaving the aforesaid space for the road. 

14 It having come to notice that you were building beyond the space 
mentioned in the license granted to you and on the portion required for 
“ the lane, you were prosecuted for having acted contrary to the terms of 
“ the license, and the Magistrate convicted and punished you under Section 
“263 (l) of the Municipal Act. You should, within a week, pull down 
“the building constructed on the ground without license and vacate it. 

“ This notice is [233] given under Section 263 (2) of the Municipal Act. 

“ If you do not act in accordance with this notice within one week, you 
“ will be prosecuted under Section 264 of the said Act.” 

This notice contains a distinct admission that the portion of land 
which the Commissionerg wished to be reserved for the lane which they 
had resolved to newly open, was a portion of Veerammal’s house site. 

As already observed in disposing of the connected case No. 95, 

Section 180 of the Municipal Act, gives the Municipal Council no power 
to deprive owners of the legitimate use of their land. What the Council 
has to consider when an application is made to it under that section is 
whether the proposed building is objectionable on any of the grounds 
stated in Clause 4 of the same section. If private property is required for 
any public purpose by a Municipal Council it must be acquired in a legal 
manner (cf. Act X of 1870) and not in the exercise of the power conferred 
on the Councils for the limited purpose of securing the safety and sanita¬ 
tion of towns. 

The or3er of the Council directing Veerammal to abstain from 
building on a portion of her land was therefore ultra vires ; and their 
further notice directing her to remove the building for no other reason 
than that it had contravened such order was illegal, and therefore not one 
that she was bound to obey. 

I would, therefore, set aside the conviction and sentence and direct 
that the fine realized be refunded. 

It appears that a sum of not less than Rs. 214 has been realized 
under that part of the Second-class Magistrate’s sentence which imposed 
a further fine of Rs. 2 for every day during which the said offence is 
“ continued.” Though Section 264 prescribes such further fine, I do not 
think it can b9 impose! prospectively. The proper course seems to me 
to be to institute further prosecution, if there is occasion for it, and allow 
the accused an opportunity of defending herself before the further fine is 
imposed. 

Muttosami Ayyar, J.—I concur. 
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[234] APPELLATE CKIMINAL. 

Before Mr . Justice Handley and Mr. Justice Best. 

Ponnammal, In re* [14th October, 1892.] 


16 H. 234 = 
2 Weir 252. 


Criminal Procedure Code , Act X of 1892, Section 488— Maintenance case—Failure topay 
process fees. 

An application for maintenance under Criminal Procedure Code, Section 488, 
should not be dismissed on the failure on the part of the applicant to comply 
with an order for payment of process fees. 

[F., 11 C.P.L.R. 14 (15) ; 4 Ind. Cas. 1045 = 6 M.L.T. 261 ] 


Case referred for the orders of the High Court under Section 438 
of the Criminal Procedure Code by H.M. Winterbotham, Acting District 
Magistrate of Tanjore. 

The case was stated by the District Magistrate as follows : 
lt The Head Assistant Magistrate has dismissed this application 
tl f° r maintenance under Section 488, Criminal Procedure Code, on the 
,, ground that the applicant failed to pay process fees as ordered. The 
,, record does not show what fees the applicant was called upon to pay, or 

,, ^ or w ^at purpose; but, presumably, it was for the issue of summons to 
the defendant. 

,, Neglect to maintain a wife is not an ‘ offence,’ and the rules made by 
„ fche High Court pursuant to Section 20 of the Court Fees Act (VII of 
,, 1870), to regulate the payment of process fees in the case of offences 
, ( °fch 01 ’ than offences for which the Police may arrest without warrant, do 
4I n °k» 1 think, apply to applications for maintenance. I suppose the 
, 4 ©xemption to have been intentional, as in many cases the woman apply- 
it a Magistrate for maintenance is a pauper, or not in a position to 

„ P a y process fees. I think the Head Assistant Magistrate’s order dismiss¬ 
ing the application is illegal and should be set aside.” 

Counsel were not instructed. 


JUDGMENT. 

We are of opinion that the District Magistrate is right. Section 20, 
Clause II of the Court Fees Act has reference only to fees for processes 
issued in the case of offences,” and it has been held that an order for 
payment of maintenance is not a conviction for an “offence.” See Queen 
v. Go lam Hossein Chowdhry (1); cf. Reg. v. Thakur Ira (2). 

[235] We, therefore, set aside the Head Assistant Magistrate’s order 
dismissing the application and direct the Magistrate to proceed with the 
inquiry and pass an order in accordance with law. 


(1) 7 W.R. Cr. 10. 


Criminal Revision Case No. 468 of 1892. 


(2) 5 B.H.C.R., Cr. 81. 
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Before Sir Arthur J. E. Collins , KtChief Justice , and 

* Mr. Justice Handley. 
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i - 

Queen-Empress i>. Govinda Pillar* fist September, 1892.] 

Penal Code, Act XLV of I860, Section 500— Defamation—Privilege of witness—Investi¬ 
gation by Police. 
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A statement made in answer to a question put by a Police officer under 
Criminal Procedure Code, Sectioa 161, in the course of investigation made by him 
is privileged, and cannot be made the foundation of a charge of defamation. 

£DiBB„ 13 Cr.L.J. 491 = 15 Ind. Oas. 494 = 5 P.R. 1913 (Cr.) = 244 P.L.R. 1912 = 31 
P.W.R. 1912. (Cri ; P., 28 C. 794 1795) =5 C.W N. 804 ; 9 Cr.L.J. 385 = 1 Ind. 
Oas. 799 = 19 M.L.J, 217 = 6 M.L.T. 15; R.. 36 M. 216 (2191 = 13 Cr.L.J. 275 
= 14 Ind. Oas- 659 (660) = 11 M.L.T. 416= (1912) M.W.N. 476; 3 L.B.R. 265 
(272); 3 O.C. 80 (82).] 


CASE referred for the orders of the High Court under Criminal 
Procedure Code, Section 438, by T. Weir, Sessions Judge of Madura. 

The case was stated by the Sessions Judge as follows:— 

“ The material facts are that in the course of an investigation by the 
‘ Police into a charge of murder, which was afterwards committed to the 
' Sessions Court for trial (Register Case No. 12 of 1891, Usilampatty 
‘Magistrate’s file or Sessions Case No. 99 of 1891) the said Govinda 
‘ Pillai, when examined by the Police Head Constable (third witness for 
‘ the prosecution), stated, in the presence of others, that he was keeping 
‘ the complainant, a married woman. When afterwards examined as a 
1 witness for the prosecution (eighth witness) before the Committing 
‘ Magistrate who held the preliminary enquiry into the murder case, he 

* repeated the same statement, and added that he was told by the com- 
‘ plainant that the deceased in the murder case, was mistaken by her 
‘ relations for him (Govinda Pillai defendant) and murdered under mistake, 
‘ their object being to kill him (defendant) for his criminal intimacy 
‘ with her. The Deputy Magistrate was of [236] opinion that the 
‘ information given by the defendant to the Police regarding his intimacy 
‘ with the complainant was untrue, that it offered no clue to the murder 
‘ then under investigation and was not made for the public good nor to 

* protect the defendant’s own interests, and he accordingly convicted the 
il defendant of an offence under Section 500, Indian Penal Code. 


if 

If 

II 

If 

If 

it 

If 



“ On a persual of the record I am unable to agree with the Deputy 
Magistrate. Although I am more than disposed to think that the 
Deputy Magistrate has not come to a correct finding on the evidence as 
a whole, I do not make the reference on this ground, but on the ground 
that the Deputy Magistrate has in my opinion, erred in law in not 
Holding that the communication was, in the circumstances in which it 
was made a privileged or protected communication. 

: “I understand it to be the law that a defamatory statement is 
protected, except for purposes of a prosecution for perjury, when thqugh 
'not made in good faith it is made in the course of judicial enquiry, and 
ie pertinent to the enquiry, or if it is made in answer to questions 
Which were allowed to be put and which the person making the 


Criminal Revision Case No. 248 of 1892. 
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“ statement was compelled to answer— Manjaya v. Sesha Shetti (1) and 
“ the English decisions therein referred to. 

“ In the present case it should be stated that the charge on which 
“ the accused has been tried and convicted is for sorpe reason or other 
“ founded on the statement made to the Police on the loth August 
“ (Exhibit B) and not on the more detailed statement to the same effect 
“ subsequently made on the 14th September to the Committing Magis- 
“ trate, and it may perhaps be suggested, having regard to the definition 
“ of the terms ‘ investigation ’ and judicial proceedings in the Code of 
Criminal Procedure that the statement was not one made in the course 
“ of a judicial enquiry. 

Such a construction would, however, in my opinion, be an unduly 
' narrow one and would defeat the object and intention of the law, 
“ inasmuch as all the reasons which justify the attaching privilege to a 
“defamatory communication when made in a Court of Justice exist in 
“ my oninion still more forcibly for attaching the privilege to such 
^statements made in this country to Police officers conducting an 
“ investigation. 

“ The pressure under which a statement is made to the Police [2371 
tt in this country is probably ordinarily greater than the pressure exercised in 
a Court of Justice. The witness, it is observed, is bound to answer the 
j( questions truly (Section 161, Criminal Procedure Code). No doubt an 
ti exception is made in favour of questions the answers to which would have 
a tendency to expose the witness to a criminal charge, but the witness, it 
may fairly be assumed, would not ordinarily be aware of this distino- 
“ tion. 

In the present case the evidence for the prosecution itself shows 
that the defamatory statement was made under pressure. The third 
witness’ (Head Constable) evidence on the subject is that be sent for the 
“ accused on information received and asked him. He said ‘ No.’ Then 
tt I insisted on his telling me the truth. Then he admitted he was keeping 
“ the woman. 

As to the pertinancy of the communication, there can, I think, be 
M no reasonable question. The Police were investigating a murder, and 
tt motive for the crime was obscure. The deceased, it should be 
fl mentioned, was killed, while being pursued after stealing betel-leaves 
tl (property of trifling value) from a garden, and the information that the 
deceased was killed in mistake for the present accused, against whom 
.< was sa ’d to be entertained on account of the alleged criminal 

|4 intimacy with complainant appeared to afford some reasonable motive 
' for the commission of the offence. 

4< The information, such as it was, was at any rate accepted and 
^pufc forward along with other matter by the Police as explaining the 
„ murder on their occurrence report of 15th August 1891, and it may here 
t be stated that the evidence of the accused as to this fact of motive 
wa9 only excluded by me at the Sessions trial, because his alleged infor¬ 
mant (the present complainant)had not been called or sent up as a wit- 
“ ness. 

4 , Ik may perhaps be suggested that the ground of public policy on 
M whioh the principle of protecting a defamatory statement made by a 
tt witness before a Court of Justice is based, viz., that it concerns the public 
and the administration of justice, that witnesses giving their evidence 


(1) 11 M. 477. 
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the account-sales for the consignments made through them, and they were ac¬ 
cepted without objection by the defendants. The business resulted in the de¬ 
fendants becoming indebted to the plaintiffs ; and about nine months after the 
date of the abovementioned agreement the defendants executed in favour of the 
plaintiffs a mortgage in which the then amount of their indebtedness was re¬ 
cited. The defendants became further indebted to the plaintiffs', and the 
plaintiffs haviog furnished them with an account of the transactions between 
them new sued to recover the balance due. The defendants admitted the 
correctness of the debit side of the account, but denied in general terms that 
of the credit side. Evidence was given by the plaintiffs of the receipt of the 
account-sales in the ordinary course of business and of the delivery of copies to 
the defendants from time to time, and they were filed as exhibits without fur¬ 
ther proof. It appeared that in t-bo account the defendants were charged on 
account of local exchange at a rate higher than that actually paid to the Bank, 
with which the plaintiffs had made a special arrangement without reference to 
the contract with the defendants. It also appeared that the plaintiffs, under an 
arrangement made with their agents at the ports of consignment, had received 
from them about 1 per cent, on the various consignments by way of return 
commission, and that this arrangement had not been communicated to the 
defendants: 


Held , (l) that the account-sales were prima facie proof of the transactions to 
which they related ; 

(2) that evidence of the contemporaneous oral agreement was admissible ; 

(3) that the defendants were not entitled tc the benefit of the special arrange¬ 
ment between the plaintiffs and the Bank. 

(4) that the plaintiffs were lia ble to the defendants for the amount received 
by them as return commission- 

[R., 7 A L.J. 459 (461) = 6 Ind. Cas. 126.] 


t x- AP T E A L , a ? aiDsfc ^ ecree of C. Gopalan Nayar, Subordinate Judge 
ot North Malabar, in original suit No. 35 of 1890. 

The plaintiffs made advances to the defendants and consigned goods 

to Europe for them on the footing of an agreement filed as Exhibit A. The 

defendants mortgaged certain lands to the plaintiffs to secure the repay- 

menb of the advance. The mortgage was dated 16fch December 1889 and 
was filed as Exhibit C. 

Exhibit A was as follows :— 
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Agreement entered into this 27th day of January 1889 between 
lAaruvandevalapil Mayen residing in Tellicherry of the [240] one part 
an " es8rs * Alston Low and Co., carrying on business as merchants at 
Tellicherry and elsewhere of the other part witnesseth that in considera¬ 
tion of the promises and covenants hereinafter set forth, the said 
Kaiuvandevalapil Mayen hereby promises and covenants with the said 
Messrs. Alston Low and Co., that he the said Karuvandevalapil Mayen 
will on the execution of these presents deposit with the said Messrs. 
Alston Low aod Co., all the deeds, documents and writings described 
m the schedule hereto attached as security for all or any sums or 
sum of money that is or may be due or owing to the said Messrs. 

an d Co., by him the said Karuvandevalapil Mayeo and 
that he the said Karuvandevalapil Mayen will on demand made by 
the said Messrs. Alston Low and Co., execute, register and deliver 
to the said Messrs. Alston Low and Co., all such deed or deeds 
o mortgage, assignment or assurance over the properties referred 
to in the said deeds and any other property in which ho the said 
Karuvandevalapil Mayen may be interested as to the said Messrs. 
Alston Low and Co., may seem necessary or advisable for the better 
security of all or any portion of such debt. And that he the 
said Karuvandevalapil Mayen will also on demand being thereto made 
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4 ' pledge or hypothecate to the said Messrs. Alston Low and Co., all coffee, 
pepper, timber or other goods or produce which he may be in possession 
“ of or entitled to for the securing of any monies that may at the time of 
“ the said demand be due to the said Messrs. Alston Low and Co., and 
“ place the said Messrs. Alston Low and Co., in possession of all such 
“ coffee, pepper, timber, goods or produce should possession thereof 
“ be demanded. And that he the said Karuvandevalapil Mayen will nob 
“ sell or dispose of the said coffee, pepper, timber, goods or produce without 
“ previously allowing the said Messrs. Alston Low and Co., an oppor- 
“ tunitv of purchasing the same. And that he the said Karuvande- 
“ valapil Mayen will grant to the 9aid Messrs. Alston Low and Co., 
“ formal promissory notes for all monies advanced to him under this 
“ agreement and will repay the said monies with interest on the same at 
“ such rates as may be fixed at the various dates of such loans, it 
“ being agreed that such interest is to be regulated by the then 
‘ prevailing rate at the office of the Bank of Madras at Tellicherry and 
“ bo be 2 per cent, less than the then current rate of the Bank on or 
“ before the 30th day of Judo next and that he the said Karu- [241] 
“ vandevalapil Mayen will not consign timber, goods or other produce 
“ for sale in Europe otherwise than through the said Messrs. Alston Low 
“ and Co., and will on all such consignment pay to the said Messrs. Alston 
“ Low and Co., in addition to the usual charges a commission of 1 per 
“ cent, for themselves and of 2^ per cent, for their agents at the port of 
“ consignment and that he the said Karuvandevalapil Mayen will deliver 
“to the said Messrs. Alston low and Co., for curing all such parchment 
“ coffee which may come into his possession or which he may influence, 
“ paying them the said Messrs. Alston Low and Co. the usual charges for 
“ such curing and that further that should he the said Karuvandevalapil 
“ Mayen require any advances on the security of such parchment coffee 
“ he will repay all such advances (which it is hereby agreed shall not 
“ exceed the rate of Rs. 10 per every bushel) with interest on the same at 
“ 8 per cent, per annum on such dates or within such time as may be 
“ agreed upon at the dates of the said advances and that he the said 
“ Karuvandevalapil Mayen will nob during the continuance of this agree- 
“ ment borrow any monies from any other person or persons or execute, 
“ draw, accept, endorse any bonds, bills, negotiable instruments or 

“ promissory notes in favour of any other person or persons making 

“ himself liable for payment of any sums of money to any such person 
“ or persons and that he the said Karuvandevalapil Mayen will in 
“ the case of all sales of produce made by him to outsiders give 

“ immediate information of the same to the said Messrs. Alston 

“ Low and Co., and pay in to them against advances made all 
“ monies that may come into his the said Karuvandevalapil Mayen’s 
“ possession on account of such sales and that he the said Karuvandeva- 
“ lapil Mayen will in case of breach of all or any of the above covenants 
“pay forthwith to the said Messrs. Alston Low and Co., on demand being 
“ made in addition to any damage they may have thereby suffered all 
‘such Bums of money as may be due or owing to them with interest as 
* above provided and the said Messrs. Alston Low and Co., do hereby 
“ covenant with the said Karuvandevalapil Mayen that they the said 
Messrs. Alston Low and Co., will advance to the said Karuvandevalapil 
Mayen such sums or sum of money as he may require such advances 
|( when made on the security of timber or other goods or produce other 
than parchment coffee not to exceed 70 per cent, of the market value of 
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J the said goods in the case of [242] parchment coffee at Rs. 10 per 

, 4 bushel and in other cases not at any time to exceed a lakh and that 

4 they the said Messrs. Alston Low and Co., will give him the said Karu- 

„ vandevalapil Mayen all such information as they the said Messrs. 

„ Alston Low and Co., may obtain as to the state and movements of the 
various markets. 

44 In witness whereof the said parties have hereunto set their hands 
the day and year first above written. 


“(Signed). ” 

44 “ Wq < Karuvandevalapil Mayen Karyaden Kunhi Yatuvan and. 

^ KaryadeD Kuttiassen, do hereby to acknowledge that the above agree- 

, 4 meat was entered into with Messrs. Alston Low and Co., by one of us 
l4 Karuvandevalapil Mayen for and on behalf of us all that all advances 
^ made under that agreement are to be looked upon as advanced to us 

„ fcbree and fc bat we are bound by the terms of the above agreement sub¬ 
ject to the following modifications :— 

44 That the said Messrs. Alston Low and Co. are not bound to provide 

4I Advances against produce for more than seven lakhs of rupees and even 

,, that amount is to be advanced by them only when they are satisfied that 

44 fc he value of the produce shows such margin as is provided for in the 

, 4 above agreement that after the 31st March 1889 the amount due by us 

44 to the said Messrs. Alston Low and Co., is to be gradually reduced and 

4I by the 30th June all advances with interest and commission will be 
cleared by us. 

44 That in case of sales of produce by us to local firms of standing they 
“ Messrs. Alston Low and Co., are bound to provide U 9 with funds 

„ sufficient to enable us to work such contracts of sale irrespective of the 
amount, then due by us to them. 

44 That we are not bound to consign any produce to Europe save and 
44 0 xcept kbe 100 tons which we have already consigned through the said 
44 Messrs. Alston Low and Co., and that we are at liberty to sell our produce 
44 according to our discretion without giving the said Messrs. Alston Low 
44 ana Co., any option of refusal provided always that in case of all such local 
<< sa [j s made the 26th February 1889 exclusive of sales of parchment 
44 °° ffee cured iafch0 works of Messrs. Alston Low and Co., and on which 
4 , they are not entitled any such commission we agree to pay them a 
commission of 4 annas per cent. 

44 That should we wish to consiga produce to Europe we are [243j 
44 bound to consign the same through Messrs. Alston Low and Co., alone, 

^ and that in the case of breach of this covenant we agree to pay them 

44 aI1 such L commission and profit as they would have made if the consign¬ 
ments had been made through them. 

“ • we are bpund to give the said Messrs. Alston Low and Co., 

^immediate information of any sales we may make locally and that we 
44 agree to allow them to keep a man on our premises at their expense to- 
^make a note of all produce received and despatched from our godowns and 
to prevent the same being removed therefrom without their knowledge. 
Dated this 18th day of March 1889. 

“ (Signed). ” 

The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment of Muttusami Ayyar, J. 
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The Subordinate Judge passed a decree for the plaintiffs and the 1893 
defendants Nos. land 3 preferred this appeal. Feb, 3. 

Bhashyam Ayyangar, Sankaran Nayar Narayana Ran, Govinda - 

Menon , Ryru Nambiar and Sesha Chariar , for appellants. AppeL- 

The Advocate-General (Honorable Mr. Spring Branson) and Mr. Norton, LATE 
for respondents. CIVIL. 

JUDGMENT. t6 

MuttusamI Ayyar J.—Messers. Alston Low and Co., plaintiffs, res¬ 
pondents, are merchants who carry on business as Commission Agents 
at Tellicherry and elsewhere. Appellants, first and third defendants, are 
Mappilla merchants who, together with second defendant since deceased, 


received advances from them from time to time on the security of produce 
to be collected and consigned through them for sale in Europe and Egypt, 
such as coffee, pepper, timber and other goods. During the year 1888, 
respondents dealt with appellants separately, each on his own account. 
In 1889 and 1890, the former carried on business with the latter in partner¬ 
ship, subject to the terms mentioned in agreement A, dated the 27th Janu¬ 
ary 1889. The first]appellant was the only party who first made the agree¬ 
ment, but on the 18th March next, the second appellant and the deceased 
second defendant who were first appellant’s partners also became parties to 
that document and adopted it as altered by the addendum. The business 
commenced in January 1889 and continued till June 1890. During this 
interval, respondents furnished to appellants copies of account-sales which 
they received from the consignees at the several places of consignment, 
[244] and on the 28th March 1889, the former sent to the latter a state¬ 
ment of account, which showed at that time a balance of Rs. 5,69,909 in 
respondents’ favour. On the 16th December 1889 appellants executed 
document C, mortgaging thereby certain properties as security for 
Rs. 2,50,000. The business ultimately resulted in a loss the prices 
realized in Europe being less than those paid by appellants in India, and 
on the 6th May 1890, respondents furnished an account which showed 
then a balance of Rs. 2,87,470. Appellants were since called upon to 
pay it and on their failing to comply with the demand, respondents 
brought this suit on the 5th September 1690, to recover that amount with 
interest thereon at 8 per cent, per annum. They also prayed for a decree 
directing the sale of the properties mortgaged by document C in default of 
payment of Rs. 2,50,000 and interest thereon. 

The issues fixed in this case sufficiently indicate the several grounds 
upon which appellants resisted the claim. The preliminary objection, 
that Nayan Vittil Assan ought to have been made a co-defendant as one 
of appellants’ partners, was given up at the final hearing in the Court 
below. On the merits, the Subordinate Judge determined all the issues 
in respondents’ favour and decree their claim. Hence this appeal. 

The questions raised by the tenth and twelfth issues are not argued 
on appeal. Nor is there any reliable evidence to show that document C 
was obtained by misrepresentation as alleged in appellants ’ written 
statement. For the sake of clearness, I proceed to consider the questions 
raised by the other issues under three general heads :— viz., (1) whether 
the account rendered by respondents is correct and complete so far as it 
relates to consignments sold and sale-proceeds realized, (2) whether the 
charges entered therein are correct, and whether respondents made any 
and what profit in the agency business for which they are liable to account 
to appellants, (3) whether respondents acted in contravention of their duty 
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as agents in regard to the sales of consignments and, if they did, whether 
any and what loss was thereby occasioned to appellants and whether 
such loss might be set off in this suit against respondents’ claim 

Before proceeding to deal with the questions mentioned above, 
I may state that beyond denying the correctness of respondents’ 
account and thereby raising the general issue, appellants neither sur¬ 
charged nor falsified specific items. Again, they did not plead [245] 
any set-off in their written statement not did they refer to any cross claim 
or demand as such and furnish a statement of particulars as required 
by Section 111 of the Code of Civil Procedure. Further, they admitted 
the debit side of the account furnished to them, bui impugned the 
credit side in t.oto. On the other hand, respondents, who admitted their 
liability to render an account, contended that they were not bound to prove 
in the first instance the credit side. 

The first question considered by the Subordinate Judge is as to onus 
of proof and his decision regarding it appears to be correct although some 
of the reasons assigned by him in its support convey the impression that 
the party bound to account is bound only to prove the debit side. There 
can be no doubt that where there is an obligation to render an account, it 
includes a duty to show prima facie that the account rendered is correct 
and complete and that that duty extends to both sides of the account. 
Sales of consignments entrusted to commission agents and particulars of 
those sales are matters which lie specially within their knowledge, and 
every contract of agency imposes on the agent the duty of rendering a 
true and complete account regarding the subject-matter of the agency, 
This, the Subordinate Judge admits at the close of paragraph 7 of his 
judgment, fie is clearly well founded in saying that so far as appellants 
impute to respondents’ misconduct or dereliction of duty, it is for the 
former to establish their case. The presumption is against such misconduct 
or violation of duty until it is proved by the party who makes the imputa¬ 
tion. The Subordinate Judge is also right in' holding that when the 
agent produces prima facie proof of his account, it is for the principal to 
surcharge or to show that more monies came into the agent’s hands than 
are acknowledged by him. 

Although the Subordinate Judge compares the credit side of the 
account to a list of payments made by a debtor on account of an admitted 
debt, he does so for the purpose of indicating the necessity that exists for 
surcharging or falsifying and not for the puroose of absolving respondents 
from their obligation to produce pnma facie proof. 

The substantial question, therefore, is whether there is prima facie 
proof of the account rendered to appellants. Exhibit K series consist of 
account-sales received bv Mr. Tathamf respondents’ local agent, from the 
consignees at the several ports of consignment in Europe in the ordinary 
course of business, and he has [246] given general evidence as to his 
having so received them and furnished copies of the same to appellants 
fiom time to time. He also appeared as a witness in the case and gave 
the appellants an opportunity of cross-examining him as to the general 
accuracy of the account, as to any discrepancy between it and the vouch¬ 
ers and as to any specific consignments in respect of which the quantities 
sold were considered by them not to correspond to the quantities consigned, 
or the prices stated in the account were believed to be less than what 
were actually realized. There is also the fact that the second defendant 
admitted the correctness of the account furnished by respondents on the 
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28th March 1889 and the explanation now offered by appellants, viz., 
that the second defendant did so because respondents refused otherwise 
to make further advances is not satisfactory. There is the further fact 
that in December 1889 appellants executed document Cas security for 
Rs. 2,50,000. On the other hand, appellants refer us to no specific 
evidence regarding the alleged mis-statements of prices and quantities, 
but only contend that the account-sales are not of themselves legal evi¬ 
dence, and that respondents were bound to have examined on commission 
their agents at the several foreign markets in Europe and Egypt and 
proved strictly each item on the credit 9ide. I do not think this contention 
is tenable. It was held by the High Court at Calcutta in Shearman v. 
Fleming (1) and by the High Court at Bombay in Hodgson v. Rupchand 
Hazarimal (2) that “ when goods are consigned to be disposed of in a 
“ foreign market, it must be considered that the consignor impliedly agrees 
u that the account-sales furnished by the correspondents abroad shall be 
“ taken as prima facie evidence of what the goods realized.” In the last 
“ mentioned case the learned Chief Justice said : “ It would cause great 
“ expense and inconvenience if the debtor, by merely objecting to the 
“ account, could compel the procuring evidence from abroad; and seeing 
li that in practice merchants are satisfied with the truth of the account- 
“ sales and ask for no further evidence, I think there is good ground for 
“ holding that there is such an implied agreement.” There is also a 
dictum of Justice Blackburn in Smith v. Blakey (3) that account-sales 
are prima facie evidence, subject to the right on the other side to 
surcharge or falsify. Seeing that the procuring of the evidence of cor¬ 
respondents at the several [247J foreign markets would occasion con¬ 
siderable delay and expense and tend to paralyze trade, I am of opinion 
that account-sales were properly admitted as prima facie proof. As for 
the objection that those furnished by Busch and Co. are not signed, 
it is sufficient to observe that signature is not indispensable, provided 
they were really received from them in the usual course of business. 
It is noteworthy that though copies of account-sales were furnished to 
appellants from time to time, they do not appear to have taken exception 
to them as they were received or within reasonable time after they were 
received. The only letters which the first defendant remembers to have 
written on the subject are Exhibits E, I and II. Exhibits I and II, which 
are dated April 1889, show only that appellants used to examine accounts 
and to obtain such information as they deemed necessary to render their 
examinations efficient. Exhibit E which was written in November 1889 
refers only to the rate of local exchange and to the charge made for curing 
coffee and there is nothing in these letters impugning the correctness 
either of the quantities of goods sold or prices realised. As observed by 
the High Court at Bombay in the case already cited, the law as to account- 
sales is that where an account between merchants in different countries 
is transmitted from one to the other, and no objection is made after 
several opportunities of writing have occurred, the account is deemed in a 
Court of Equity to be a stated account only to be re-opened when some 
cogent reason is shown. The first defendant states in his evidence that 
whilst business was being conducted under document A, we used to go 
to the plaintiffs’ office almost every day” and yet no objection appears to 
have been taken to account-sales until a disagreement arose between the 
parties. Upon the whole evidence I see no reason to hold that the- 

5|| (1) 5 B.L.R. 619. (2) 6B.H.0.R. O.C.J/39. (3) L.R. 2 Q.B. 326. 
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Subordinate Judge has nob come to a correct finding on the fourth and fifth 
issues. 

The next question which we have to consider relates to charges and 
profits forming the subject of the eighth, ninth and tenth issues. The only 
items finally disputed in the Court below are those of local exchange, 
sterling exchange, commission and brokerage, and on appeal, the objection 
to brokerage is not pressed upon us. 

As to the local exchange, the objection is that the rate at which 
respondents paid the local Bank was from 8 to JO annas per every Rs. 100, 
but that the rate at which they charged appellants [248] throughout 
was 12 annas. That there is this difference between the rates paid to the 
local Bank and those charged against appellants is admitted by 
Mr. Tatham, but his explanation is that the local Bank charged them the 
lower rate by reason of a special arrangement made with their firm, with¬ 
out reference to the contract of agency and that he is not bound to give 
appellants the benefit of the concession personal to his firm and antece¬ 
dent to the contract of agency. The learned Advocate-General contends 
on their behalf that the case is similar to insurance, and that the benefit 
of special insurance terms needs not be given up to constituents in the 
absence of an express provision to the contrary. On the other band, the 
learned pleader for appellants argues that an agent has no right to 
charge his principal more than what he actually pays, anyspecial advantage 
enjoyed by him being in part the inducement to his selection by the 
principal. Document A is silent on the subject, bub it is in evidence that 
when appellants did business with respondents in 1888. though not in 
paitnership, they were charged 12 annas per cent, for local exchange. 
In the account furnished the appellants in March 1889 and admitted 
by them to be correct, the rate entered was 12 annas and the first 
time they objected to it was in November 1889. The favorable 
rate charged by the local Bank is in its nature an advantage growing out 
of respondents’ position as merchants who habitually cash their bills at 
the local Bank and not dependent on contract of any particular agency. 
There was no express agreement to give the appellants the benefit of this 
favorable rate and not to charge them in a higher rate in common with 
their other constituents. Adverting to insurance, witness Zellweger 
states that he would not give his constituents the benefit of any special 
terms conceded for his firm. Having regard to the course of business 
between appellants and respondents in lo88 and 1889 and to the evidence 
of witness Zellweger relative to special insurance terms, I am not pre¬ 
pared to allow this objection. 

As regards the sterling exchange, two objections are taken on appel¬ 
lants behalf viz., (1) that the telegrams produced by Mr. Tatham are in 
cipher and (2) that the Subordinate Judge was in error in admitting a copy 
of the Madras Mail as evidence. As regards the first, it was appellants’ 
fault if they did not choose to ask Mr. Tatham to explain the telegrams 
and to verify his statement that the charge made was in accordance with 
the quotations contained therein. As for the second objection, I think 
it must [249] prevail, copy of the Madras Mail being no legal evidence. 
Apart from it, however, there is the evidence of Mr. Tatham that the 
charge is proper and that the telegrams produced are vouchers in its 
support. I do not consider that appellants ought now to be permitted to 
object to the charge on the ground that Mr. Tatham did not verify his 
statement by volunteering translations of the telegrams in cipher. It is 
not alleged even now that the charge is not borne out by the telegrams, 
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bub we are asked oifchoL* to strike out tho item or re-open the caso on the 
ground that it had nob been voluntarily verified. This I think wo must 
decline to do. 

As regards the commission, document A provides that appellants 
should pay respondents in addition bo the usual charges a commission of 
1 per cent, for themselves and of 24 per cent, for their agents at the 
ports of consignment. It is admitted by Mr. Tatham that by a special 
arrangement made with some of those sub-agents, they paid him back out 
of 24 per cent, commission fixed for them a return commission of 1 per 
cent, or so. It is also admitted tnat he never communicated this fact to 
the appellants. Nor does it appear that they were aware of it when 
document A was executed. The objection urged on appellant’s behalf is 
that the return commission or rebate as it is called is in the circumstances 
of this case a profit made by the agent in the agency business without tho 
knowledge of the principal and that it must be given up to the principal. 
On the other hand, it is argued on behalf of respondents that tho 
return commission is a payment made by consignees for employ¬ 
ing them as such and enabling them to earn a commission. I am of 
opinion that the objection taken by appellants must prevail and that 
the question is governed by the principle laid down in Morison v. 
Thompson (1), viz., that profits directly or indirectly made in the course 
of or in connection with one’s employment as agent without the sanction 
of the principal belong absolutely to the principal. The Subordinate 
Judge is in error in holding that the law in India is otherwise. The 
return commission was the result of a dealing in the business of tho 
agency on the agent’s own account without the knowledge of the princi¬ 
pal ; and to the benefit accruing therefrom, the latter must be taken to 
be entitled within the meaning of Section 215 of the Contract Act. The 
unreported case of Van Ingen v. Maclean 12) is not in point, for there, the 
agency ceased[250] when the horse was bought in and the subsequent sale 
of the horse took place after the aganey had terminated. The reason of the 
rule is not fraud or dishonest concealment but is, as stated by Lord 
Ellenbrough in Thompson v. Havelock(3 ), the conflict which would other¬ 
wise arise between the agent’s interest and duty. Again, if Mr. Tatham 
had communicated to appellants when document A was executed that he 
expected to get a return commission, they might not have agreed to pay 
34 per cent, commission on the whole, viz., 1 per cent, to respondents and 
24 per cent, to their sub-agents or consignees at the ports of consign¬ 
ment. I do not think that the rule can be ignored on the ground that 
notwithstanding this payment the sub-agents at the ports of consignment 
discharged their duty well and that appellants were in no way prejudiced, 
Dooument A, clause 4, of the addenda provides, no doubt, that in case 
appellants broke their covenant and consigned produce to Europe otherwise 
than through respondents, the former should pay the latter all such 
commission and profits as they would have made if the consignments had 
been made through them, but upon its true construction, the term profit 
cannot be taken to include profits made in breaoh of their duty. The Sub¬ 
ordinate Judge appears to infer from this clause that appellants were 
aware when they entered into agreement A that respondents were to receive 
this return commission, but there is no warrant for such inference. On 
the other hand, the evidence of the first defendant and Mr. Brown shows 
that when appellants pressed for the reduction of rate of interest, 

. (1)L.R, 9 Q. B. 480. (*i) Referred Case No. 74 of 1877. (3) Gamy, 527, 
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1893 Mr. Tatham said that all that his firm got was 1 per cent, commission. 

Feb. 3. Mr. Tatham himself does not state that appellants were aware of it. His 

~ evidence on this point is as follows : ** I wanted to charge a certain 

Appel- ^ rate of interest, probably 10 per cent. The first defendant probably 
LATE asked me to lower it. I think in all probability he asked me to 
Civil. 4j lower it to 8 per cent. It was finally agreed that we should charge 
i( 2 per cent, below the Bank rate fixed for natives. I do not certainly 
16 . 238- ^ recollect saying that I could not give a lower rate because 1 per cent. 

tt commission was all we got. I can swear positively that I never said 
|( so- I never told the defendants that any portion of the 2^ per cent. 
t commission fixed for the agents at the port of consignment ever came 
( to me. So far as I am concerned, defendants were not put [251] 
l4 upon notice of any repayment to me. I do not suggest that at 
tt kbe time of the execution of Exhibit A, defendants knew that any part 
of 2per cent, commission came back to me. I did know at the 
time that I would get certain rates of return commission if I consigned to 
ti certain firms at certain ports. So far as any action on my part is con- 
i( cerned, the defendants were not aware when they acknowledged my 

account to be correct that any part of thepercent, commission came 
fco me. 

It It is true that he adds : * Bub I knew from other sources that they 
tt wero already so aware. I say so because all these things are known in 
tl kh® bazaar among the traders and are no secrets. No trader told me 
, t khat the defendants were aware of this usage. I think all the other 
tt here, European and Native, do know the exact terms under which 

l4 one ^ rm deals with its correspondents abroad. I do not know the exact 
Cl * iei ' ms on which Volkart Brothers deal with Busch and Co. But I am 
4( perfectly certain that the latter do allow them a return commission if 
goods are consigned for sale.” 

Mr. Zellweger, the Agent of Volkart Brothers, does not speak of any 
return commission though he states that Bus<Jh and Co. did business for 
them in 1888 as consignees for i per cent, commission. Iam unable to hold 
that when it is incumbent on a party to prove notice or knowledge of a 
spocific fact, a vague suspicion of the kind mentioned by Mr. Tatham can 
be accepted as proof of knowledge aliunde. The conclusion to which I 
come is that the respondents are liable to appellants for whatever return 
commission they have received, and in this respect the decision of the 
Subordinate Judge must bo set aside. 

Objections to the other charges mentioned in the ninth issue are not 
pressed on appeal. The third question we have to consider is as to the al¬ 
leged breach of duty on the part of respondents in connection with the sale 
of appellants’ goods. It was first urged that respondents did not exercise 
proper skill and care and sell the goods to appellants’ advantage. There is 
not a particle of evidence to support this complaint. It was next contend¬ 
ed respondents did not comply with trade usages as other firms and that 
most of appellants’ goods were improperly sold on what are called landed 
and delivered terms instead of cost and freight terms. There is nothing in 
document A on this point and tbo ovidonce in tho case does not either 
establish a trade usage in appellants’ favour, or [2523 show clearly 
that sales on cost and freight terms are more advantageous than on landed 
and delivered terms. In one place the first defendant states in his evidence 
that ^ cost and freight terms are more profitable” and in another, he says 
that sales on delivered terms will fetch a higher price than those on cost 
and freight terms.” Mr. Tatham deposes that he could not have secured 
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cost and freight terms even if he had attempted to do so and that he never 
sold on such terms as a rule. Mr. Zellweger, who is in charge of the firm 
of Volkarb Brothers at Tollicliorry, does not give evidence regarding any 
trade usage although ho states that his firm sells always on cost and 
freight terms and does not consign. Mr. Brown, appellants’ second witness, 
a trader at Tollicliorry, said at first that cost and freight terms were more 
advantageous than landed terms, but since recalled that statement adding 
that it was not correct and that landed terms would fetch 7 francs more. 
The difference between these two modes of sale appears to consist in that 
when the sale is on cost and freight tonus, the seller is nob liable for the 
landing charges at the port of discharge, aud it is by no means clear that 
when the charges arc to he paid by the buyer the price will not be propor¬ 
tionately less. I cannot hold upon the foregoing evidence that there is proof 
of any trade usage as urged for appellants or that cost and freight terms 
are so beneficial as to exclude the discretion of the agent in the matter. 

The next ground of complaint is that respondents did not communicate 
to appellants the state of foreign markets from time to time and the result 
of the several sales as they were effected, sixth issue. Document A 
provides that respondents shall give the first appellant all such information 
as they may obtain regarding the state and movements of the various 
markets. On this point, Mr. Tatham states in his evidence as follows: 
“ We get almost daily quotations from Europe during the season and we 
11 also wire to our agents at the various places for opinion as to the future 
“ state of the market. All this information I gave the defendants. In 
“ fact I often showed them the telegrams. Every day one of the defendants 
“ or their clerks came to ms. Sometimes they came to my office two or 
“ three times a day. We kept defendants generally informed. ” On the 
other hand, the first defendant states that he never used to go to the 
plaintiffs’ office every day, but used to go there at times and that on some 
of such occasions Mr. Tatham [253] used to speak to him about the state 
of the European markets. lie added also that: “ Whenever we used to 
“ask Mr. Tatham he always gave us information as to the state?of the 
market.” This is all the evidence on this point and in my opinion the 
Subordinate Judge rightly decided the seventh issue against the appellants. 
As between Mr. Tatham and the first defendant, I agree in the opinion of 
the Court below that the evidence of the former is weightier than that of 
the first defendant. Document A contains no provisions about the result of 
each sale being communicated. The accounb-siles contain the informa¬ 
tion, and if information was in any case needed at once, it is clear on 
appellants’ own showing that there was no difficulty in their securing it 
by applying to Mr. Tatham. 

The next and the most important ground of complaint is that the 
sales were unauthorized and contrary to express instructions and it forms 
the subject of the second and third issues. It is in evidence that from 
April to June 1889 the coffee market in Europe was steady and the prices 
were high, but that towards the end of June it began to fall rapidly, and 
rose again from September next. Exhibits XXV and XXVI, dated the 7th 
and 19th June, show further that appellants were then under the impres¬ 
sion that tho market was rising day by day and likely to rise further and 
asked Mr. Tatham to hold their consignments and not to sell them with¬ 
out consulting appellants. In the reply which Mr. Tatham sent on 
the 29th June 1889 be stated that the market was falling instead of 
rising day by day as appellants alleged and added: “We must reserve to 
ourselves the right of dealing with your consignments as we think best,” 
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1893 Several consignments were sold in July and August before the market rose 
Feb. 3. in September and the appellants’ case is that if Mr. Tathamhad complied 

- with their instructions and waited till September, their consignments 

APPEL- would have fetched higher prices than were realized when the market 
LATE was low and depressed. 

CIVIL. The contention on respondents’ behalf is that as observed in Exhibit 

-xxix the sales were under their direction, that there was an express oral 

16 M. 238. agreement made to that effect when document A was executed and that it 

was on that understanding the business was carried on with appellants in 
1889 and 1890. The Subordinate Judge held that the oral agreement, 
set up by Mr. Tatbam was really made, and on referring to the evidence 
in this case, I see [254] no sufficient reason to come to a different conclu¬ 
sion. It was the case of both parties that there was some oral agreement, 
the only question being whether according to that agreement, the sales 
were to be under Mr. Tatham’s or appellants’ direction. On this point, 
the only positive evidence on record is that of Mr. Tatham and of the first 
appellant and although they contradict each other, there are several circum¬ 
stances which turn the scale in respondents’ favour. As already observed, 
Mr. Tatham’s testimony is weightier than that of the first appellant who, 
as remarked by the Subordinate Judge, has made several mis-statements 
in his evidonco. Again, appellants did not refer to the agreement set up by 
them either in their letters XXV and XXVI or in the reply which they sent 
to Mr. Tatham’s letter of the 99th June or 1st July, 1889, or in the letter 
which they again addressed on the subject on the 8th July, 1889 (Exhibits 
XXviii and xxix). The tenor of those letters is compatible with 
respondents’ rather than with appellants’ case. This view receives an 
accession of strongth from the fact that document C was executed in 
December 1889, and that the evidence discloses no objections taken at that 
time to the sales in July and August. It is no doubt true that in 1888 
Mr. Tatham obtained second defendant’s permission previous to the sales 
of his consignments, but as pointed out by Mr. Tatham, he expressly 
undertook to do so and wrote a letter to that effect in that year. The 
business which has given rise to this litigation is not part of that business 
but a new business carried on by appellants and second defendant in 
partnership and the large advances made by respondents to appellants in 
connection with it probablize Mr. Tathara’s version of the matter. The 
only circumstance in appellants’ favour is that document A is silent on 
the subject, but I do not consider it sufficient to counteract the other 
evidence and to warrant my disturbing on appeal the finding of the 
Original Court. 

It is next urged by appellants’ pleader that agreement A is a formal 
document and that no evidence of a contemporaneous oral agreement is 
admissible for the purpose of varying its contents under proviso 2 of 
Section 92 of the Indian Evidence Act which directs that the Court shall 
in such cases have regard to the degree of formality of the document. In 
the case before us, agreement A was no doubt drawn up by the High 
Court Pleader Mr. Eozario and on a subsequent occasion a foot-note was 
appended to it whereby its terms were revised. That there was an inten¬ 
tion to [2553 reduce to writing the terms subject to which the business 
was to be carried on and to give to that writing the character of a formal 
document is clear from the nature and contents of the document itself. 
According to Mr. Tatham he attached importance to securing a right to 
deal with appellants’ consignments in consequence of the mode in which 
the seoond defendant interfered with the sales of consignments in 1888. 
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Again, the illustration to the second paragraph of Section 92 is also in 
favour of appellants’ contention. Further, this illustration is in conformity to 
the course of decisions in England according to which this rule of exclusion 
applies not only to records, deeds. wills and other documents required bv 
law to be in writing, but also to every document which contains the terms 
of a contract between two parties and is designed to be the evidence of their 
final intentions (see Taylor on Evidonce, Yol. II, 8th Edition, page 9G3). 
I would uphold the objection if there was nothing more than a contem¬ 
poraneous oral agreement, but I observe that the agreement in question 
is a mercantile contract and the course of business between the parties 
throughout the years 1889 and 1890 was in accordance with the 
oral agreement. The evidence does not show that appellants’ permission 
was obtained in 1889 previous to the sale of each consignment as 
was done in 1888 in regard to the sale of second defendant’s consign¬ 
ments. When the appellants asked respondents in June 1889 not to 
sell their consignments on the ground that they hoped that the market 
would rise, they did not complain of any departure from the usual course 
of business. Nor did they do so sinco prior to the suit. Again, 
document A is silent on several matters connected with the busi¬ 
ness such as the rates of local exchange, sterling exchange and the 
nature of sales on cost and freight terras or on landed and delivered 
terms. It could not have been the intention of the parties to exclude 
the course of business between them from being treated as part of 
document A so far as it relates to matters on which it is silent. On the 
ground, therefore, that the course of business between the parties was 
in accordance with the oral agreement I disallow this objection. 

Another contention is that sales of consignments contrary to ex¬ 
press orders amount to a breicb of duty on the part of respondents to 
use their discretion to the best advantage of appellants. Exhibit XXVII 
shows that Mr. Tatham had information when he wrote it that the market 
was falling and not rising as appellants [256] stated in Exhibits XXV 
and xxvi and there is no evidence that Mr. Tatham s statement is not 
corrector that he could have then foreseen that the market would rise 
again in September. The evidence is consistent with an honest belief on 
his part that appellants were speculating for large profits on erroneous 
information, and that it is not their interest to hold all their consignments 
for an indefinite length of time. It is conceded by appellants’ pleader 
that if the oral agreement set up by Mr. Tatham is true and admissible 
in evidence, their objection to the sales must fail. It is, therefore, not 
necessary to discuss for the purposes of this appeal either the question 
whether the loss, if any, arising from the sales in July and August 1889 
ought to be set off against respondents’ claim in this suit or whether the 
Subordinate Judge is correct in holding that no loss was sustained. 

The result is that the decree appealed against must be modified so as 
to give credit to appellants for the return commission received by respon¬ 
dents and confirmed in other respects. The costs of this appeal must be 
assessed proportionately on the extent to which the appeal is allowed and 
disallowed. 

WILKINSON, J.—The plaintiffs are a firm of English merchants 
trading at Tellicherry and London, their business at the former place 
being managed by their agent Mr. R. Tatham. In January 1889 they 
entered into an agreement with the defendants, a firm of Mapilla 
merchants residing at Tellicherry to make advances upon produce shipped 
to Europe by the defendants’ firm. They now seek to recover from the 
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defendants and by sale of the properties mortgaged the sum of Rs. 2,83,377 
and interest due thereon as per schedule B. 

^ defendants admit the dealings between themselves and the 
plaintiffs’ firm and the correctness of the debit side of the accounts filed 

hv the plaintiffs, but take exception to certain entries on the credit side 
of the account. 

The Subordinate Judge in an able and exhaustive judgment has gone 
fully into the arguments on both sides and the evidence, and his finding 
on each and every issue is in favour of the plaintiffs. 

The defendants appeal against the whole decree. The first question 
argued before us is as to the burden of proof, the defendants contending 
that it is not enough for the plaintiffs to put in the account-sales received 
by them from the Euronean firms which disposed of the defendants’ 

_ » ,. . . i ^ prove by evidence aliunde that the 

amounts realised in the various markets, the amount charged by the 

different firms for brokerage, commission, Ac., were the actual sums 
entered m the accounts. 

The question is really one not of the onus of proof but of the 
sufficiency of proof. The plaintiffs were the agents of the defendants for 
the sale of certain produce shipped to Europe. Such produce was disposed 
of by plaintiffs sub-agents at various markets. The sub-agents submitted 
their accounts to the plaintiffs showing sums realized by sale of produce 
and the local charges. There are 133 of these account-sales put in and 
marked k. It is argued on behalf of the defendants that these account- 
sales are not admissible as prima facie evidence, but can only be used as 

6 u C8 corioborative of the statements made by persons who incurred 

e c arges and that in the absence of such evidence these accounts are 

inadmissible. No authority is quoted in supnorb of the defendants’ 
argument. 

On behalf of the respondents it is contended that the account-sales 

are admissible in evidence, that they are prima facie evidence of the 

transactions referred to therein, and that it lies upon the defendants who 

question the correctness of the accounts to prove their case. 

, Subordinate Judge was of opinion that the account-sales were 

admissible in evidence under Section 32 of the Evidence Act as written 

statements of relevant facts made by persons whose attendance could not 

be procured without an unreasonable amount of delay and expense, such 

statements having been made in the ordinary course of business and 

1 * i 1 in commerce written or signed by the persons 

making them. 

In paragraph 526 of his work on Equity Jurisprudence, Story thus 
states the rule as to what constitutes a stated account: “Between merchants 
. afc home - an account which has been presented, and no objection made 
, thereto a f ter th 0 lapse of several posts, is treated under ordinary 
, Clr0 urastances, as being, by acquiescence, a state 1 account. Between 
, merc . an ts different countries, a rule founded in similar considerations 
, P r0vai ls. If an account has been transmitted from one to the other, 

, anc * no objection is made after several opportunities of writing have 
, occur red, it is treated as an acquiescence in the correctness of the account 
transmitted; and, therefore, it is deemed a stated account. An 
, accoun t rendered shall be deemed an account [ 258 ] stated from 
the presumed approbation or acquiescence of the parties, unless objection 
is made thereto within a reasonable time. Upon like grounds, a fortiori , 
a settled account will be deemed conclusive between the parties unless 
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“ fraud, mistake, omission or inaccuracy is shown. The Court will not 
“ generally open the account, but will only grant liberty to surcharge and 
falsify.” The question now in issue was considered by the Court of 
Queen’s Bench in Smith v. Blakcu (l), and was thus disposed of by Black¬ 
burn, J.: u As to the argument that there ought to have been a non-suit, 
viz., that plaintiffs had made out no case, as they could not recover 
unless they made out affirmatively what were the proceeds of the sales 
by strict legal evidence, and uhat the account-sales were no evidence, the 
answer is this—where there is a consignment of goods which are to be 
sent to a different country for sale, it may well be that there is an implied 
agreement by the consignor that account-sales sent from abroad shall 
be good prima facie evidence of the proceeds until the contrary be shown, 

51 leaving it open to the consignor to surcharge and falsify.” The law as 
to account-sales contained in the above extracts was followed b\ Couch, 
C. J., in Hodgson v. Rupchand IIazarimal{ 2), who added : ‘It would cause 
" great expense and inconvenience if the debtor by merely objecting to the 
account could compel the procuring evidence from abroad ; and seeing 
that in practice merchants are satisfied with the truth of the account- 
sales and ask for no further evidence there is good ground for considering 

that there is an implied argeement.” 

Now, what are the facts of this case ? The first defendant as well 

as the second and third defendants had dealings with the plaintiffs’ firm 
in the year 1888. The first defendant admits that he accepted all the 
account-sales rendered of such dealings and took no objection to them. 
The account-sales in the present case were in due course presented to the 
defendants and no objection was taken to them until the written 
statement in this case was filed and even then no specific objection was 
raised The defendants have not been able to point out any one entry as 
incorrect or erroneous. It is, however, now urged that the account-sales 
submitted bv Messrs. Busch and Co. are not signed, [259J but no such 
objection was raised in the Lower Court. Mr. Tatham was examined 
about them and stated that he had been accustomed to see the farm sign 
in the way the accounts filed are signed for 8 years. He further stated 
that he had been in constant correspondence with the firms who sub¬ 
mitted the account-sale 3 marked K, and had received betters and papers 
signed by them, and that the signatures appended to the several papers in 
Exhibit K are the signatures of the several firms. He also deposes that 
in the case of consignments to Europe the results of sales are according 
to the usual mercantile custom communicated in the form of such docu- 

No cause has been shown why these stated accounts should be 
opened. The defendants impliedly agreed that the account-sales fur¬ 
nished by the correspondents abroad should be taken as prima facie 
evidence of what the goods realized. The onus was clearly on them to 
surcharge and falsify the account and this they have entirely failed to do. 

The next question argued was the right of set-off. The Subordinate 
Judge was of opinion that the claim for set-off could not be gone into m 
the suit. He did however go into the question of damages and found 
that the plaintiffs were not liable in damages to the defendants. 

In my opinion there is no question of set-off strictly so called in this 
suit. Set-off has been well defined as a mode of defence by which the 
defendant acknowledges the justice of the plaintiffs demand, but sets up 


(1) L.R. 2 Q.B. 326. 


(2) 6 B.H.C.R.O.C.J. 39 
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a demand of his own against the plaintiffs to counterbalance it, in whole 
or in part (Barbour on Set-off). There is a difference between what is 
styled by American lurists reduction on the one hand and set-off on the 

the latter the ground taken is that defendant may owe plaint- 
iff what he seeks, but that a part or the whole of this amount is in reason 
and justice discharged by the debt which plaintiff owes to defendant 

It is admitted that Section 111 of the Code of Civil Procedure has no 
apphiatiou, but It IS argued that Section 111 is not exhaustive of the 

If". and * l J a ‘ as b °th claims arise out of the same transaction 
tliei defendant is entitled to set-off his claim against that of the plaintiff. 

There are three answers to this. (1) The defendants have no claim 

against the plaintiffs. They do not say “ you owe us so much and 

.. ‘ hat sum set-off against our [260] debt,” but “ if the accounts 

" Z!!? 1 ? ' ‘ f had "°J sold contrary to our express instructions, the 

notofd!im 0ar |»W(j ? Ve b60n larger -'' That is matter of evidence, 

not of c lairn_ 2) If defendants are entitled to a set-off they are bound to 

The ^ the fl,Uest J 5a i'ticuIars thereof and this they have not done. 

cliim K2te 0 ly S v e ag°ue. ,DUSt r0aS ° Dab ' y C6rtain ' Tha def9ndants ' 

to the v»te l ’ S h SP0C i fi r C Obieot , ion tak9D to th9 Plaintiffs’ accounts relates 
nHinff fs r if local exchange. The defendants’ nlea is that as 

more banTh 9 fh" - a8< T S hey W0re nt>t 0ntitled *° charge defendants 
more than they themselves were charged by the local Bank viz 8 or 10 

“exc 0 ban e : fc - Wh”!' Wr WaS D ° a S—* as fc ' 0 The rates of 
"I iant h f s ha j ¥ r - Tatham says on the point is as follows : “If 

" fc °T? T V ‘n® , de ° m ants 1 givo them a cheque on the Bank of 

" dm wn w ? U0S th6 Madras Bank here (m- Tellicherry) 

, * as ^change Banks, they charge me 6 annas per cent; 

o cheques on Exchange Banks in Bombay the charge is 8 annas. This 

" Toinoho'’ 0013 ! ar *; aQ g emenfc between us and the Madras Bank at 

f! t,Sr oase 1 a,wa y s charge 12 annas to all natives and to 

renntstion ^hat isourcustom.” The plaintiffs having a well-established 
leputation and an account with the Bank can get better terms from the 

anZsfT a nat,ve “O'obant. They offered to cash the bills for defend- 

to NnvAmh Sa foQo a a e ? aS , th6y charged others, and during 1888 and up 
o November 1889 defendants acquiesced in the charge. It was no part 

to ‘^ 9a S lee I m ( f t between plaintiffs and defendants that the former were 
give the latter the benefit of their arrangement with the local Bank. 

nIaintiff? efi £T S pe . r3 °° aI i° the fi rm. The Bank were willing to give 
P "a a g A er pn f 9 for the Bl113 of Ex °bange than they would give to 
tffnooc M ^analogous case is that of insurance and defendants’ own 
... , r ", ettwoffer asserts that his firm would not give to their 

benefit of the uniform rate of insurance for which they 
have contracted In April 1889 defendants admitted the correctness of 
t le accounts submitted up to March and they cannot now olaim to repudiate 

exchange" th ° 3e aC00UQts m which 12 annas P er cent, is charged for local 

storlJoV 8 n0t u very olear on what groc“ d objection is taken to the rates of 

r e n, g f u aD8 !u In . aup P 0 rt of the charges made on [261] this 
account we have the evidence of Mr. Tatham and the telegrams put in by 

i, j 0 sa V s ■ or our daily quotations of foreign exchange we had 

“ TVpZf ramS T f fi 0m j ° Ur b / okers in B o m bay and we also wired at times to 
.. as ’ 1 “* ed “y foreign exchange with the defendants on the basis 
of such quotations. This was elicited in cross-examination, defendants’ 
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counsel did not a9k Mr. Tatham to produce the telegrams he referred to, 
but on re-examination ho was questioned about them and produced them 
[FF]. No objection was then taken to them, but appellants’ pleader 
now points out that they are in cipher and therefore unintelligible. 
The objection is too late. If Mr. Tatham had been asked to translate 
them when he put them in, he would doubtless have been able to do so, 
but he was not asked a single question about them. Moreover he deposes 
that he gave every information to the defendants during the continuance 
of the business showing them the telegrams received from Europe and 
from plaintiffs’ agents at various places. The first defendant admits that 
he must have had conversation about the rates of European markets, but 
conveniently forgets whether Mr. Tatham spoke to him and his partners 
about the rates of European exchange. There is no evidence on the 
defendants’ side. The objection to the rates of foreign exchange was taken 
for the first time in the written statement. The file of the Madras Mail 
and the account (P) prepared therefrom were not put in to prove that 
proper rates had been charged, but merely to show that the defendants 
had been charged very favourable rates. The defendants having failed to 
prove that the rates charged for foreign exchange were incorrect, their 
objection was rightly overruled. 

With reference to the sales in Europe there are only two questions 
to be considered : (l) Was there, as contended by plaintiffs, a special oial 
agreement that such sales should be absolutely at plaintiffs discretion ? 
(2) Is evidence of such oral agreement admissible ? With reference 
to the second question it is provided by Section 92 of the Evidence Act 
that the existence of any separate oral agreement as to any matter on 
which a document is silent, and which is not inconsistent with its terms, 
may be proved. Admittedly Exhibit A is silent as to the mode of sale, 
and the agreement that the discretion of the plaintiffs should be unfettered 
is in no way inconsistent with any of the terms of the agreement. Evidence 
therefore is admissible. The only evidence is that of [262] Mr. Tatham 
and his evidence is as follows: “ In 1889 when second defendant 

" became a partner with the first defendant I varied the old system of 
“ trading with second defendant whereby I took his instructions before 
“ selling his goods. I did so because second defendant gave me immense 
“ trouble the previous year and I saw the danger I ran. The second 
“defendant was a tricky man. I did not consider it necessary to reduce 
“ the new condition into writing or to add it to Exhibit A, as the arrange- 
u ment was already made with first defendant. I pointed out (to defendants) 
“ that I would not work in the same way as with second defendant in the 
“ previous year, as he had given me very considerable trouble in regard 
“ to the sale of his produce consigned through us, and I insisted that if 
“ consignments were made through us, which they had the option of doing 
11 or not, the sales must rest in our hands. This was agreed upon. 
“ When'defendants Nos. 2 and 3 signed the agreement A the arrangement 
“ was that we should have sole discretion in the matter of sales. All 
“ the three defendants must have certainly understood so.” The appel¬ 
lants’ pleader can assign no valid reason why Mr. Tatbam’s evidence 
should be discredited. The evidence of the first defendant on the point is 
uncertain and contradictory. He cannot positively swear that Mr. 
Tatham told him consignments would not be sold without their (defendants ) 
instructions. Here his pleader puts his case thus there was no agree¬ 
ment one way or the other, but the defendants were under the impres¬ 
sion they would be consulted. The second defendant has not come 
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forward for examination and I concur with the Subordinate Judge that 
hrst defendants evidence is unreliable. The probabilities are all in 
favour of plamtififs case. It is hardly probable that a man of business 
ike Mr. Tatham, wouid, after the experience he had had in 1888 have 

left himself entirely at the mercy of the defendants. He was bound to make 
advances against produce to the extent of 7 lakhs of rupees, if satisfied 
that the value of the produce showed a margin of 70 per cent., but the 
^efendants were not bound to consign any produce at all to Europe. 

| lh .rfr °'! 0S , Pontiffs a lien on the goods for the advances made, and it 
is difficult to believe that Mr. Tatham would have consented to give defend- 

nnf ro n ° W !1 ° f . C .? ntr ° T g and virtually cancelling that lien by agreeing 
not to sell without their orders. In March, April and Mav some 30 or 40 

r °% ad ta !en p!a . ce w , lthout the defendants being consulted. No objec- 

that he and V ht " ‘i Uken a° theSe sales ’ Tha first defendant admits 
that he and his partners used to go to the plaintiffs’ office every day, that 

send theTn 6 C ° ( . afldea f ! n 5 Ir - Tatham, and that Mr. Tatham used to 
send them accounts regularly one shortly after the other.” Not one of 

the rle? 0S l WaS r ? pudlated although they were all made without consulting 

rumour thafc n fche E U °“ h ® J‘ h Ju ? e the defend ants having heard a 
nlaTnHffs h fc „ th E “ ropeiin oottee “arket was likely to rise wrote to the 

them ThU let? S r n 0t 9611 fcbeir coasi g p “ents before consulting 
tnem. This letter was followed by one written from Bombay bv second 

hrLTbufd " i JUne , i0 fchG Same effecfc -. The 

“selves the rilhf- f ® is falling not rising, we reserve to our- 

Nothin. h I i u h ‘ , 0f dea!mg w,tb your consignments as we think best." 

T,a trl C n °l. n, ®T t a l fcMs ’ yetthe dp f- d aM S did not repudiate 

firm If here h d l ° ha : Ve aDy further dealin gs with ^e Plaintiffs’ 

nhintiffs J hai i b ° 8 ill o? SU L ch aSreement as is spoken to by Mr. Tatham, 

tcordin. to t l t dly haV ® b c 0en b0Und t0 induct the busine 9 ; 

Stiffs el fl LeH fn reQ ,°. nS I g 1 lV0 , n by fcbe d0f s pd aots, but the fact that 

best o W ® r '? ht ° f daaImg with “’0 P>-’° d u<=e as they thought 

best offers strong corroboration of the agreement. 

. , bei ”? f oen d that the plaintiffs were at liberty to sell accordin'* to 

oons l enu V e D nce S of e H ° n t® de . f ® ndanfcs ' contention that they suffered loss in 
maintamah!e f Th w! ^ ^ coas ’S omeots « a falling market is not 
“cth October 18RU1 n ° f ., M f ss f s - Bp s<=h and Co. (Exhibit V, dated 
according to fheir^’ sb °ws that the sales were conducted by that firm 
to sell fchfl on 'a 0S Figments. It-was the plaintiffs’ own interest 

reason o donh fw®“in 'u th ° highesfc market ’ apd ‘here appears no 

reasonable dili’genceind skiffi 8111083 ° f th ® ag ® n ° y WaS conducted with 

havin^sold^fhe*'. 61 b ( b ® p ^ a ' nt;I '^ s are liable to account to the defendants for 
of on° o “ the produce consigned on landed instead 

to show that f-ho a*?*- u observe fc bere is no certain evidence 

t6rmS WOuld have b00n mora advan - 

Admittedlv thoro^ ° ^ ^ Q def0ndanfcs fc ^an the delivered or landed terms. 

denoses fh a h £° agr00menfc as ^ the terms of sale and Mr. Tatham 

eposes that he could not have got cost and freight terms if he had 

[2641 cost f S u\T na WltD0SS Mr * Br0WD afc first stated that sale by 
but subsermonf-1 161gbfc . fc0r “ s was more advantageous to the consignors, 
ants’ third wif ^ a AT mi ^ ed ^ ba ^ statement was incorrect. Defend- 
SLeous to^th«r. S * Mr * Zellwe ^' *ot a ®ked which was most advan¬ 
ce C T? fc and freighfc orlanded terms, but stated that 

he prefeued the former. It appears, however, that he has no experience 
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of landed terms, for he deposes that his firm always sell cost and freight 
and never consign. It dues nob appear that the defendants ever suggested 
that they wished thoir consignments sold on cost and freight terms, and 
they have failed to show that cost and freight terms were so manifestly 
in favour of the consignor as to throw upon the agent the onus of getting 
cost and freight terms in every case. It was agreed that tho sales of 
produce consigned should he left absolutely in the control and at the 
discretion of the plaintiffs and the defendants caunob now complain 
because the consignments were sold oo landed terras. 

The only other matter which has to be dealt with is that of the com¬ 
mission allowed to the plaintiffs by the firms to whom defendants’produce 
was consigned. In Exhibit A it was stipulated that defendants should on 
all consignments pay to Messrs. Alston Low and Co., in addition to the 
usual charges a commission of 1 per cent, for themselves and 2-1 per cent, 
for their agents at the port of consignment. Mr. Tatharn deposes that 
Beam and Co. of Marseilles, Perdomo and Co. of Havre and Carr Brothers 
of Genoa allowed them a commission of lh per cent, while the London 
firm, Busch and Co. of.Havre, and Macke and Bohamar of Hamburg allow¬ 
ed 1 per cent. It is contended on behalf of the defendants that Mr. Tatham 
fraudulently concealed from the defendants the fact that he was to get a 
commission from the sub-agents, and that as in connection with trans¬ 
actions which plaintiffs had with the European firms they were acting as 
plaintiffs’ agents they are liable to account to defendants for whatever 
Drofib they made by way of commission. The Subordinate Judge found, 
and I think rightly, that there was do dishonest concealment or wilful 
misrepresentation on the pait of Mr. Tatham. I do not believe that 
Mr. Tatham ever represented that no part of the 2^ per cent, would ever 
come back to the firm in the shape of commission. He states that he 
did not know at the time whether or not ho would get any, and if so what, 
commission from the firms to whom produce was consigned. In fact 
Mr. Tatham did not know at the time when the agreement [265] was 
entered into to what European ports consignments would be made. It 
was not therefore in his power to inform defendants then that his firm 
would obtain a commission from the European firms as a consideration 
for placing business in the bands of such firms. The same rate had been 
charged and paid without demur in 1888, and I see no reason to doubt 
that the consent of the defendants to pay 2-V per cent, for the agents at 
the port of consignments was given freely and not in consequence of any 
misrepresentation or fraud on the part of Mr. Tatham. But there remains 
the further question whether the plaintiffs are entitled to retain such 
commission. The Subordinate Judge was of opinion that they were. 
He found (but he does not say on what evidence) that the plaintiffs 
received defendants’ sanction to receive this commission. No evidence 
in support of this fielding has been brought to our notice. It may be 
that the Subordinate Judge implied consent from the former transac¬ 
tions. He admitted that the general principle was that in all cases 
where a person is, either actually or constructively, an agent, all profits 
and advantages made by him in his business, beyond his ordinary 
compensation, are made for the benefit of the principal. But he thought 
that the law in India, as contained in Sections 215 and 216 of the Con¬ 
tract Act, did not contain any corresponding rule, and that as the plaintiffs 
had not dealt on their own account in the business of the agency, the 
plaintiffs were not bound to pay to the defendants sums received on their 
plaintiffs’ own account. The case quoted by the Subordinate Judge Van 
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Ingen v. Maclean (l) is not in point, because it was held that that case wag 
■ governed by Section 215. not Section 216 of the Contract Act and defend- 
. ple f der contends that Section 216 is applicable to the present case, 

lhat section deals with the case of an agent who, without the knowledge 
of his principal, deals in the business of the agency on his own account 
instead of on account of his principal, and the question is whether the 
l aece Ptance of a commission from the sub-agents at the ports of consign¬ 
ment amounts to a dealing in the business of the agency. On behalf of 
the plaintiffs the learned Advocate-General contends that the arrangement 
made by the plaintiffs was entirely distinct from the agenev. that as mer- 
chants plaintiffs were in a position to make consignments and that they are 
entitled to retain any [266] commission which the European 6rms may 
have been willing to pay to plaintiffs to influence consignments in their 
favoui. I am unable to concede this. Mr. Tatham states that when he sent 
the consignment he wrote to the firm to whom the goods were consigned 
demanding the grant of a percentage which was granted and that “ out of 

X s ^ a ?, na « oount °f fc he plaint dealings with" the defendants " the 
plaintiffs got some Rs. IS,000 return commission more or less." In 
other wm-ds, the plaintiffs obtained a profit by consigning the goods of the 
defendants to firms of their own selection. I think that this must be 

w n s no O ro 9 li ea ; n !', nth0 business °f the agency. and as such dealing 
the il^f behalf of the principal and was never disclosed to the principal, 

t™ 6n ™. tled to claim whatever benefit the agent has gained bv the 
lansaction. Tne general principle of all such cases is thus stated by 

“ lij ' j . 1 ° a ' ,e I' w,1en a P ero °n >3 an agent for others all profits 

.. aD ,. advantages made by him in the business beyond his ordinary compen- 

was em 'I™ ‘a u 0 ben0fit of his employers.” The plaintiffs’ firm 

d^n D ^ T\ b « de 0ndants to dispose of their consignments. In so 
hv the fi pla " tlff0 “ ad ® certain profits in the shape of a commission paid 
lJu id.,! ^ whom the consignments were made. Such profits must 
be held to have been made for the benefit of the defendants. 

oh V ' Garden L ord Justice .Tames (then Vice-Chancellor) 

“ • ; P 0lson who is dealing with another man’s money ought to 

" an V vtl^ e „ tr “ eS !u aCC ° U . nfc ° f '! bat h0 bas don0 ' and ought not to receive 
" ui l Ju 0 nafcu f e °t a Present or allowance without the full 
know ledge of the pnncmal that he is so receivin'* ” 

The commission paid to the plaintiffs in this case mav be regarded as 

hiisino e =“ fc i° r fh l0 u roa u Ce ™ adet ° ‘he plaintiffs’ firm at Tellicherry for putting 
own nlfif f 0 lu C - 9 Eur °P e '* n firms, who of 'course make their 
a prtmm' -° U 4 ° sueh business and are therefore ready and willing to pay 

Murine 1013 tha Te ' 1,chorl >' firra for. as the Advocate-General puts it, 

of V* S:a , r ? ued ^hat ^he Payment of this commission is a usage 
intorlfwa! a °f k hat ’V- OQ90Ql ' qnce of the arrangement made plaintiffs’ 

T ^ b I? Ug m ? C ° nfliCfc With h ’ S ddfcV ' [267] There IS DO 

Mr r ’ ^atham s assertion as to its being a trade usage. 

Cn f a • ° *1 g,V6S evldei J 00 as to the commission charged by Busch and 
firm Th IIlg busmess f o r his firm not of any commission allowed to his 
d ffL, 7 b arrangement was one made between Mr. Tatham and the 

been ne id fi hv l a ° n aven lf - SUcb oommisai °u had as Mr. Tatham asserts 
tha defend , arlous consi gnees for many years, it does not appear that 
the defenda nts were aware of it. Mr Tatham admits that he never 


(1) Referred Case No. 74 of 1877. 


(2) 39 L.J. Ch. 331. 
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mentioned it to thorn. It is not always easy to say whotl.or tho interest of 
the agent was ad verso to his duty, but in Mormon v. Thompson^ (1) Lord 
Cookburn stated in those terms tho result of tho authorities : An agent 

is bound to account to his principal for all profits made by him in the 
course of his employment, and is compelled to account in equity. At 
the same time there is a duty, which we consider a legal duty, incumbent 
upon him, whenever any profits so made have reached his hands, to pay 
over the amount as money absolutely, belonging to his employer, unless 
there is an account remaining to be taken between him and his 
1 * 1 

° m i hold, therefore, that tho plaintiffs are bound to account to defendants 
for whatever sums they have received from the consignees as commission 

on the sales made on beball of the defendants. 

In this respect I would modify the decree of tho Subordinate Judge 
which in other respects is confirmed. Respondents are entitled to then- 
costs of the appeal, but must pay appellants’ costs on tho amount here¬ 
after found duo as commission. 

Tho Court then made the following 

ORDER. 

We shall therefore call upon the Subordinate Judge to submit a 
Boding as to the actual amount ot return commission received by respond¬ 
ents from their sub-agents in the matter oi appellants consignments 
within three weeks from the date oi receipt oi this order and seven days 
after the posting of the finding in this Court will bo allowed lor tiling 

] Fresh evidence may ho adduced by either party. 

In compliance with the above order tho Subordinate Judge submitted 
his finding as to the amount of the return commission When the appeal 
came on for final disposal, this finding fc \vas accepted by their Eoidships 

and -judgment was delivered accordingly. 

Wilson and King, Attorneys for respondents. 

16 M. 268 (P,C.) = 20 I.A. 9 = 17 Ind. Jur. 106 = 6 Sar. P.C.J. 270. 

[268] PRIVY COUNCIL. 

Present: 

Lords Hobhousc, Macnayhlcn , Hannan and Shand, Sir B. Couch 

and Sir E. Fry. 

[On appeal from the High Court at Madras .J 

a ,. T r vKSHill NAKAYANA Ananga GAHU (Defendant) v. 

Sei DuilGA Madhawa DliO Gaku (Plaintiff.) [25th November, 1802.] 

Augment to maintain Zemindar's collateral relations-Const,-uetion-Char.je on estate 
—Impartible Zentindari. 

The holder of an impartible zemindar! estate, in an agreement with the eldest 
vonneer brother, settling family disputes, used words to this efleot. 
■■°i n hive agreed to giie you, through the Collector, every month Re. 300, on 
“ account of the maintenance of yourself, your younger brothers, three m all, 

“ and the rest of your family.” 

The son of the youngest brother now sued the son and successor of that 
Zemindar for maintenance accor ding to the agreement: __ 

~ ^ (1) L.R. 9 Q.B. 480. 
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Held, that the payment was not limited to the life of one, or all, of the 
brothers, but that the issue of each of the three were included, and that main 

oh^gfon the e r stac°e. t ' 0nate ““ ^ b ° SU rightIy de0reed to the as » 

Appeal from a decree (28feh March 1890) of the High Court 
modiiymg a decree (28th November 1887) of the District Judge of Ganjam. 

The appellant, the Zemindar of Pedda Kimedy, in the Ganjam district, 
was defendant in a suit brought by the respondent, a minor, through 
his mother and guardian, for Ks. 4,180, as arrears of Taoji, or allowance 

'las?' 1 '!’» Da inA dU0 f ° 1 ', 22 m0nths ' hom *’ eb ruary 1885 to December 
; Rs - 199 a month, and for a declaration tha the was entitled to 

r ,r d0 a ™ onth thenceforward. He claimed through his father, Kamala 
jochana Deo, under an agreement, for maintenance, of the year 1835, 
oxeouted oy the defendant’s father,Pitambara Deo, the then Zemindar, in 
favour of Jogi Deo, elder brother of the plaintiff's father. The agree¬ 
ment, which is set forth in their Lordships' judgment, referred to three 
biotheis, of whom the plaintiffs father was the youngest, and who were 
the sons of Parasurama Deo, brother of Pitambara. [269] the contracting 
Zamindar. Kamala Lochana died on the 9th May 1885, and from that 
date no further payments under the agreement of 1835 were made. The 
p aiotitt contended that, on its true construction, he wa 3 included in its 

makfnZf H The defendan ‘'. 3 written statement, while admitting the 
making of the instrument, disputed this construction, and denied that he 

was a son o Kamala Lochana. This last question, however, was not in 

rannZhZ h" 8 appea !; both th ® Courts below having found, in eoncur- 

h , 6 Was ' The amount of maintenance paid had been, after 
the deaths of some who shared in it, proportionately reduced. 

of m.inf, D,Strlct Jddg f decreed, in favour of the plaintiff, Es. 760, arrears 
2bl ^ee owing to Kamala Lochana at his death, and since then 

Z t ew , dlSm, , 3Sed th0 ,? sfc of the 0,aim - In his judgment he took 

n ° olalm eould be set up by Parasurama’s family except 
ZZ? agreement of 1835, which, in his opinion, applied only to those 

a Rench 7 m 77 t0 a' n0t exteadia B to their descendants. On appeal, 

awfrded h to?h U tl l S Z-V Ayyar ” nd BeSt ' 33) rever9ed this decree and 
and deelZ 7 P al u.‘ ff ( mam tenance from the death of Kamala Lochana, 
and declared bis right for the future, to be paid Ks. 173 a month. Tbev 

intended 777 7 ’° di P g that the provi9 >on for maintenance was 

consMei “Zat R, 9 6 l7 0m e 7.° f th0family tben aUv0 ' Tbey did not 

“ Lochana's ta^ch ” a “ W “ 6XCe3SiV9 all ° waQ00 for Kamala 

that the tvtianr lR , ay ”f- aDd , M u' G P - Johnstone, for the appellant, argued 

familv -,f To7 7 Tu u °L the Whole Yemeni of 1835 was that only the 
entitled fn ©p» th© brother with whom the agreement was made, were 

hroihZ 4 7 ™ a ‘° taQanc0 mentioned, not the families of all the three 
j t . As t0 , the CODStruofcl °n of a grant for maintenance, in regard to 

w “ “ a ” “ «“»* *» * 

The lespondent did not appear. 

Thoii Lordships judgmont was delivered by Lord HOBHOUSE :— 

JUDGMENT. 

imno T Hi!i defeacla m. fc a ° d . a PP ellanfc is the Zemindar of Pedda Kimedy, an 
th« P ^l b 6 ra l* T ^ e plamfcltf belongs to a branch of the same family, and 
the sole question is, whether the plaintiff is entitled to be paid out of the 
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revenues of the zemindari fcho amount of a charge created by an agree¬ 
ment made between the defendant’s father, Pitambara Deo, who was then 
Zemindar of [270] Podda Kimcdy, and Jogi Doo, the eldest son of 
Pitambara’s younger brother, and the uncle of the plaintiff. According to 
the agreement there seem to have been disputes between the elder and 
younger branches of the family, and the agreement is in the following 
terms :—Pitambara agrees “to give (you)”—that is, Jogi Deo- presently 
Rs. 10,000 (ten thousand), so that neither you nor your younger brothers 
‘‘ nor the members of your family may make any demand in future in 
“ respect of the household articles, jewels, Ac., or anything, or in respect 
“ of the debts incurred by your deceased father, Parasurama Deo Gam.” 
Their Lordships do not know the meaning of the expression “the debts 
incurred by your deceased father.” Whether “ incurred ” is a wrong word 
used in the translation, or whether the deceased father may have incurred 
debts in such circumstances as would give a claim against the estate of the 
elder brother, their Lordships cannot tell; hut it is quite clear that there 
were substantial disputes respecting a substantial property. 

The next paragraph of the agreement is as follows: “To givo (youj, 
“ through the Collector, every month Rs. 300 on account of the main- 
“ tenance of yourself, your younger brothers, three in all, and the rest of 
“ your family. As we hereby agreed that you, your younger brothers, and 
“ the other members of the family shall have no concern whatever 
“ henceforward in the said zemindari, or any other thing, you should eojoy 
“ the said Taoja" that is, allowance. Jogi Deo and his two younger brothers 
are now dead, and the plaintiff is the son of the youngest of them, 
apparently the only issue of the three. It is contended, on behalf of the 
defendant, that the payment of Rs. 300 a month was only to endure for 
the life of Jogi Deo, or, at the most, for the lives of the three brothers. It 
is immaterial which of those constructions is put forward. Either of them 
seems to their Lordships to be directly at va riance with the terms of the 
agreement. It cannot be reasonably suggested who is to be included in 
the expression “ the rest of your family,” unless the issue of the three 
brothers are to be included. It seems clear to their Lordships that the 
respondent, as the issue of one of the brothers, is to be so included, and 
that is the view taken by the High Court whose judgment is now appealed 
from. With respect to the amount of the maintenance, it seems to have 
been altered from time to time, but no question is now brought befoie 
their Lordships in regard [271] to the exact amount which has been decreed 
by the High Court. Their Lordships see no reason for interfering with 
the decree of the High Court, and they will humbly advise Her Majesty to 


dismiss the appeal. 

Appeal dismissed. 

Solicitor for appellant: Mr. R. T. Tasker. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Vencata Mahalakshmamma ( Plaintiff ), Appellant v. 

Ram A JOG i ( Defendant ), Respondent .* 

[18th October and 23rd December, 1892.] 

Rent Recovery Act-Act VIII of I8G5 (Madras), Section U-Ejectmcnt-Occumncu 
rights —“ Onus probandi.” a 

A zomindarni having given to the defendant, who was a cultivating raiyat in 
the zemindari, a notice to quit, now sued to eject him from his holding. The 

defendant pleaded that he and his ancestors had been jirayati raiyats from time 

immemorial and it was found that their holding had lasted at least 150 years. 

The defendant had executed and delivered to the plaintiff a muchalka for one 
year, and he had made no default in payment of rent: 

Held, that the plaintiff having failed to prove that the defendant’s tenancy 
had commenced under her or her ancestors, the suit should be dismissed. 

Chockalinga Pillai v, Vythealinga Pundara Sunnady (6 M.H.C.R. 164) dis- 
tinguished. 9 

Second appeal from tho judgment of H. R. Farmer, District Judge 
of Vizagapatam, in appeal No. 148 of 1890, confirming the decision of tbo 
District Munsif of Yellamanchiii in suit No. 471 of 1889. 

Suit in ejectment by a zemindarni against a cultivating raiyat on her 
estate. The defendant claimed a right of permanent occupancy alleging 
that he and his ancestors had been in possession as jirayati tenants from 
time immemorial. Tho plaintiff did not prove that the defendant’s 
tenancy had commenced under her or [272] her ancestors and the suit 
was accordingly dismissed by the District Judge. The plaintiff preferred 
this second appeal. 

The Advocate-General (Hon. Mr. Spring Branson) and Pattabhirama 
Ayyar, for appellant. 

Ramachandra Rau Sahib, for respondent. 

JUDGMENT. 

The appellant is the zamindarni of Kasimkota and respondent is 
a raiyat in the zemindari. In fasli 1298 the former gave the latter 
notice to quit, and there is no dispute as to the sufficiency of the 
notice. The respondent, however, denied that he was a tenant from year 
to year and contended that he had occupancy right. Both the Courts 
below dismissed the plaintiff’s suit. The District Munsif considered that 
it was for the plaintiff to show that defendant was a tenant from year 
* y®* 1 ’ liable as such to be ejected after due notice. On appeal 
the District Judge held that, as between the zemindar and the raiyat, 
the former was merely the assignee of land revenue, whilst the latter 
was puma facie the owner of the soil, and that the zemindar was not 
entitled to eject the raiyat. For the appellant it is contended that it was 
for the raiyat to establish his occupancy right, and that, as he failed to do 
so, the zemindar was entitled to a decree. The facts found by the 
District Judge are that defendant’s family has been in possession for 
about 120 years, that about sixteen years ago defendant repaired an old 
well and formed a mango tope, that he executed the muchalka (Exhibit C) 


• Becond Appeal No. 1967 of 1891. 
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for one year only, viz., for fasli 1298, and that plaintiff has not proved 
■that the tenancy commenced under him or his ancestors. The question 
is whether upon these facts the zamindar is entitled to determine the 
;tenuia bv no uce to quit and to object tVi3 detendant. We have been referred 
to the decision in second appeals Nos. 1627 and 1834 of 1888 and also to 
the decisions in Chockalinqa Pillaiv. Vytkcalinga Pundara Sunnady (1), 
Krishnasami v. Varadaraja (2), Thiaqaraja v. Guyana Samba nd ha Pundara 
Sannadhi{ 3) and Baba v. Vishvanath Jos hi (4). It is clear from those deci¬ 
sions that in each of the cases the defendant conceded that the plaintiff or 
his ancestor was the original ownerof the land. In the first case Chockalinqa 
Filial v. Vythcalinqa Pundara Sunnady (l) it was admitted that the land 
was the property of the Mutt, and that the tenancy commenced under a 
muchalka executed [273] by the defendant’s father in August 1837. In 
Krishnasami v. Varadaraja (2) the land was admitted to be the property of 
the temple. The same was the case in Thiaqaraja v. Giyana Sambandha 
Pundara Sannadhi( 3), and the tenancy commenced under the temple in 1827. 
Similarly, in the case of Baba v. Vishvanath Joshi (4; the plaintiff’s title 
as owner was admitted and the tenancy set up was one which commenced 
under him. They are clear authorities for the proposition that when the 
plaintiff’s family is acknowledged.to be the owners of the land, and the 
tenancy set up is one which commenced under him or h»s ancestors, the 
onus of proving the perminency of the tenure is on the tenant, and that 
neither the Regulations nor Act VIII of 1865 operates to extend a tenancy 
beyond the period of its duration secured by the express or implied terms 
of the contract creating it. In second appeals Nos. 1627 and 1834 of 
1888 the defence was an alleged grant from a former zamindar of Jalantra, 
and the fact that the zamindar’s ancestor was the owner when the defend¬ 
ant’s holding commenced was admitted. 

In the case before us, however, there is no such admission, the defence 
•being that defendant and his ancestors have been jirayati raiyats from 
time immemorial. The ffnding of the Judge isthat the duration of the hold¬ 
ing is at least 120 years, and it is quite possible that the holding was as old 

as the zamindari itself. We do not consider, in cases in which the raivats' 
holding is not shown to have commenced subsequent to the permanent 
settlement, and when upon the evidence it is possibly as ancient as the 
zamindari itself, the principle laid down with reference to tenancies which 
admittedly commenced under the zamindar has any application. It may be 
that the raiyat was in possession when the zamindari itself was created, or 
that the zamindar, as pointel out by the Judge, was a mere farmer of the 
revenue. In such cases it is Dot unreasonable to hold that the onus of 
showing that the tenancy commenced under the plaintiff or his ancestors 
rests on the zamindar, and that until he shows it, the zamindar may be 
fairly presumed to have been the assignee of Government revenue, and 
the tenant liable to pay a fair rent and entitled to continue in possession 
as long as he regularly pays rent. 

As regards the muchalka executed in 1298 there is nothing in [274] 
it inconsistent with the defendant’s contention. Neither a patta nor a 
muchalka granted or executed under Act VIII of I 860 during the continu¬ 
ance of the holding is conclusive evidence that the holding is a tenancy 
from year to year. A patta or muchalka is ordinarily nothing more than 
a record of what the tenanthas to pay for a particular year with reference to 
it he pre-existing relation of landlord a nd tenant. We must also observe that 

(1)6 M.H.C.R. 164. (2) 5 M. 345. (3) 11 M. 77. (4) 8 B. 228. 
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the term tenant is defined in Act VIII of 1865 only for the purposes of that 
Act and means nothing more than that the holding is subject to the payment 
of rent. It does not necessarily imply that the tenant was originally let 
into possession by the plaintiff's ancestor, and it may be that the payment 
was due in consequence of the status of the zamindar as the farmer of public 
revenue. Under the circumstances we are not prepared to reverse the 
decrees of the Courts below and we dismiss the appeal with costs. 


16 M. 274. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Saminadiia ( Plaintiff ), Appellant v. S AMR AN ( Defendant ), Respondent .* 

[29th February and 14th and 15th July, 1892.] 

Limitation Ac !— Act .VI of 1377, Section 14 —Previous suit—Deduction of time. 

In August 18S5 the plaintiff and defendant entered into an agreement of part- 
□ersh p in a certain venture. On the 2nd September 1687 the plaintiff filed a 
suit against the defendant in a District Munsif’s Court to recover,his share of the 
profits under the agreement. In his evidence the plaintiff stated that there had 
been a settlement of the accounts between himself and defendant. The suit was 
thereupon dismissed as being cognizable by the Court of Small Causes, and the 
pi ain t was returned on the 1st March 1889. On the 27th the plaint was filed in 
the Court of Small Causes, an addition having been made to it. The Court held 
that the addition was irregular and on the 19th November permitted the plaintiff 
to withdraw his suit with permission to bring a fresh one. He accordingly 
instituted the present suit on 6th December 1889. 

Heli. that in compiling the period of limitation, the period from 2nd Septem¬ 
ber 1987 to 1st March 1889 should be deducted under Limitation Act, Section 14. 

Appeal uuder Letters Patent, Section 15, against the order of 
Mr. Justice Parker made on civil revision petition No. 228 of 1890, [275] 
confirming the decree of T Ramasami Ayyangar, Subordinate Judge of 
Negapatam, in small cause suit No. 1276 of 1889. 

The plaintiff sued to recover Rs. 174-14-0 as bis share of profits 
realized under an agreement of partnership, dated the 20th August 1885, 
and made between the plaintiff and defendant. Within three years of 
the date of the agreement- proceedings had been instituted by the plaintiff 
agaiust the defendants in respect of the plaintiff’s claim under the agree¬ 
ment. The nature of these proceedings appear sufficiently from the 
judgment of the High Court. 

The Subordinate Judge dismissed the suit as being barred by limita¬ 
tion, and the civil revision petition above referred to, which was presented 
against his decree, was dismissed by Mr. Justice Parker. 

The plaintiff preferred this appeal under the Letters Patent. 

Mr. Subramanyam and Panc'hapaqesa Sastri , for appellant. 

Krishnasaini Ayyar . for respondent. 

ORDER : It is contended that if the periods during which suits were 

pending in other Courts be deducted, the suit would be within time. There 
is an allegation in the plaint that such suits were instituted. The Subordi¬ 
nate Judge has not noticed this. We shall, therefore, a 9 k him to return 
a finding as to whether plaintiff is entitled to any deduction of time on 
this account, and, if so, how much, aod would such deduction save the 
suit from the limitation bar ? Oae month’s time is allowed for submission 


* Letters Patent Appeal No. 43 of 1391. 
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of the findings and seven days will be allowed for filing objections. The 
necessary evidence may be admitted on either side.” 

The Subordinate Judge then submitted his finding which was to the 
effect that the plaintiff was not entitled to any deduction of time on 
account of the previous suits. 

He referred to the following cases :— Chunder Madhub Chuckerbutty v. 
Bissessurce Debea (1), Nobin Chunder Kurr v, Rojomoye Dossec (2), Jibunti 
Nath Khan v. Shib Nath Chuckerbutty (3), Nonoo Singh Monda v. Anand 
Singh Monda (4). 

The appeal having come on for final disposal, the Court delivered 
judgment as follows : — 


JUDGMENT. 

The question is whether the suit has been rightly dismissed as being 
out of time. The facts are as follow : 

[276] The appellant, claiming to be entitled to a sum of Rs.174-14-0 
as his share of moneys realized under an agreement, dated 28th August 
1885, entered into between himseif and defendant for taking emigrants to 
Burrnah, instituted against defendant on the 2nd September 1887 original 
suit No. 91 of 1888 on the file of the District Munsif of Negapatam. That 
suit was pending on the Negapatam Munsifs file till 5th March 1888, 
when it was transferred to the District Munsif of Tiruturaipundi. The suit 
as brought was silent as to any settlement of accounts and if there had 
been no such settlement, it was properly instituted as a regular suit aud 
having been brought within three years from the date of commencement 
of the partnership was well within time, even if the date of the agreement 
be taken as that from which the period of limitation should he calculated. 
But in the course of his examination as a witness in the Tiruturaipundi 
MuDsif's Court plaintiff stated that there had been a settlement of 
accounts between himself and defendant after the latter’s return to this 
country from Rangoon in June-July 1887. In consequence of this 
alleged settlement the suit was one triable in a Court of Small Causes. It 
was, therefore, dismissed and the plaint returned to the appellant for 
presentation in the proper Court. This was on the 1st March 1889. 

On the 27th idem appellant filed his suit in the Subordinate Court at 
Negapatam—on the Small Cause side—having added to the plaint that 
there had been a settlement of accounts in August 1887 when the balance 
of Rs. 174-12-0 was found against the defendant which the latter agreed 
to pay within one- week. Objection was then taken on behalf of defendant 
that as by these additions the nature of the suit had been altered, ” it was 
‘"not competent for him (plaintiff) to use the Court fee already paid on 
the plaint ”—the meaning of which appears to be that the original plaint 
which had been returned for the very purpose of presentation in a Court of 
Small Causes was no longer available for the purpose, because of the 
addition thereto of the clause showing how the suit came to he one 
cognizable by such a Court! However, the objection was allowed to prevail 
and plaintiff allowed to withdraw the suit “with permission to bring a 
fresh suit writing the plaint on a new stamp.” This was on the 19th 
November 1889, and the new suit was filed on the 6th of the following 
month. 

[277] Under these circumstances, is plaintiff entitled to a deduction, 
Under Section 14 of the Limitation Act, of the period from 2nd September 

• (1) 6 W.R. 184. (2) 11 C, 264. (3) 8 C. 819. • (4) 12 C- 291. 


1892 

July 15. 

Appel¬ 

late 

Civil. 

16 M. 274. 


899 




16 Mad. 278 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 

JULY 15. 

Appel¬ 

late 

Civil. 

16 M 274. 


1887 to 1st March 1889, during which his original suit No. 91 of 1888 
was pending on the files of the District Munsifs of Negapatam and Tiru- 
turaipundi ? It must here be observed, however, that even without this 
deduction the suit is within time if the cause of action be taken to have 
been in August 1887, when according to the plaint a settlement of accounts 
took place. It is only in case of the cause of action being held to have 
arisen in June 1885 that the deduction in question is necessary; and if 
the suit is one that is otherwise maintainable in a Court of Small Causes, 
we are of opinion that plaintiff is entitled to a deduction of the time 
during which his regular suit was pending on the files of the District 
Munsifs of Negapatam and Tiruturaipundi. 

The cases referred to by the Subordinate Judge are not in point. 
There was in neither of those cases a suit pending in a Court which was 
unable to entertain it “ from defect of jurisdiction or other cause of a like 
nature ”—and we do not think there is ground for holding the appellant 
to have been wanting in due diligence. We allow this appeal therefore 
and setting aside both the learned Judge’s order and the Subordinate 
Judge’s decree, remand the suit lor replacement on the file and disposal on 
merits. 

Respondent should pay appellant’s costs of this appeal and also of 
revision petition No. 228 of 1890 and bear his own costs in both the cases 
before this Court. 

The other costs will be costs in the suit. 


16 M. 278 = 2 M L.J. 247. 

[278] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best , 

Anantayya and others ( Plaintiffs ), Appellants v. Padmayya 

AND OTHERS (Defendants), Respondents * 

[17th August and 13th December, 1892.] 

Legal practitioners' Act — Act XV111 of 1879. Section 28— Agreement between pleader 
and person retaining him—Promissory note not filed —“ Quantum meruit.” 

The defendants’ brother engaged a vakil (since deceased) to defend certain suits 
on their behalf and made and delivered to him a promissory note for an agreed 
sum in respect of bis fee. The note was not filed in Court snd it exceeded in 
amount the vakil’s regulation fee. The defendants subsequently made a promis¬ 
sory note in substitution for the above and the vakil’s representatives now 
brought a suit upon the last-mentioned note : 

Held, (1) that the agreement with the defendants’ brother was invalid by 
reason of Legal Practitioners’ Act, Section 28, and the plaintiffs were not 
entitled to recover the amount of the note ; 

(2) that the plaintiffs were entitled to recover in this action the amount 
due to the vakil independently of that agreement. 

fN.F.. 15 0 L.J 660. (662) = 17 C.W.N. 45 (46) = 13 Ind. Cas. 43; R„ U.B.R, (1897-1901) 
203.] 

SECOND appeal against the decree of W. J. Tate, District Judge of 
South Canara, in appeal suit No. 341 of 1889, confirming the decree of 
S. Raghunathayya, District Munsif of Karkal, in original suit No. 304 
of 1888. 


Second Appeal No. 1015 of 1891. 
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Suit on a promissory note. The note sued on was made in substitu¬ 
tion for a note of which the maker was one Gummanna, the brother of 
the defendants. The holder of the note was a vakil (since deceased) who 
had been retained by Gummanna to defend certain suits on behalf of 
the defendants. The plaintiffs were the sons and widow of the deceased 
vakil. 

It appeared that Gummaona'a note had not been filed in Court, and - 

that its amount exceeded the regulation fee ordinarily payable to the *6 M. 278 = 
vakil. 2M.LJ.247 

The District Munsif dismissed the 9uit on the ground that the note 
had not been filed in Court in accordance with Legal Practitioners’ 

Act, Section 28; and on appeal the District Judge affirmed his decree. 

The plamtiffs preferred this second appeal. 

[ 279 ] Patiabhirama Ayyar , for appellants. 

Ramachandra Ran Sahib , Ranga Rau, for respondents. 


ORDER. 

The first contention on behalf of the appellants is that Section 28 of 
the Legal Practitioners’ Act is inapplicable to this case in that 
Gummanna Heggade by whom the original promissory note was executed 
was not a party to the suit in which plaintiffs’ father acted as pleader on 
behalf of the defendants. The section is, however, too comprehensive to limit 
it to agreements entered into by pleaders with the parties themselves. 
Thewords include all agreements entered into by a pleader with “ any person 
“ retaining or employing him in respect of business done or to be done by 
“ such pleader.” The consideration for the plaint promissory note is 
merely the previous note, Exhibit A, which was executed by Gummanna 
when employing plaintiffs’ father as pleader for the defendants in the suits 
which they were defending. Such being the case, the Lower Courts are right 
in bolding the agreement to be invalid under Section 28 of the Act by 
reason of its not having been filed in Court. 

The next contention is that, even if the agreement is invalid, plaintiffs 
are entitled to a decree for the legal fee, or at least for the amount 
admitted by defendants to be due ; aDd in support of this contention refer¬ 
ence is made to Krishnasami v. Resava (1). 

As was observed by Straight. J., in Razi-ud-din v. Karim Bakhsh (2), 
the object of Section 28 is “to protect necessitous, improvident or careless 
“litigants from being taken advantage of by unscrupulous legal advisers ; 
“ and provision is, therefore, made for agreements for remuneration in 
“ excess of and apart from the amount allowable in taxation of the costs, 
“ whereas Section 29 recognizes the right of a pleader to recover the 
“ amount due to him, independently of such agreement, for the costs, fees, 
“charges and disbursements in respect of the business done.” 

The District Judge must, therefore, be asked to find what is the 
amount legally due to the late Kristna Poi, pleader for the defendants, 
independently of the promissory notes, Exhibits A and B. 

In compliance with the above order, the District Judge submitted his 
finding which was accepted when the case came on for final disposal and 
judgment was delivered accordingly. 


(1) 14 M. 63. 


(2; 12 A. 169. 
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[280] APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Best. 


Ram\krishna ( Plaintiff), Appellant v. UNNI Check ( Defendant ), 

Respondent. ' [6bh and 8th September, 1892.] 

Easements Act — Act V of 1882, Sections 52, 5G— License— Permission to capture elephants. 

The owDec of a forest, io 1883, executed an instrument whereby he gave to 
the other pirty thereto permission to trap fifty elephants in the forest, and 
stipulated for a certain pavment io respect of each elephant which was captured. 
In 1884, without the knowledge of the owner of the forest, the other party, by a 
similar instrument, gave permission to the defendant to trap ten elephants, 
dhe instrument of 1883 was expressed to be in force for six years, that of 1884 
frr four years. The latter instrument was not ratified by the owner of the 
forest, who, in 1885, granted the exclusive right of trapping elephants to the 
plainr.jff. The plaintiff now sued th.e defendant for possession of two elephants 
which had been captured bv him : 

Held, that the instrument of 1883 was a license merely, and that, sinoe the 
owner of the forest had never consented to or ratified the instrument of 1884, 
the plaintiff was entitled to a decree. 

[R., 23 B. 397.] 

Second appeal against the decree of Lewis Moore, District Judge of 
South Malabar, io appeal suit No. 51 of 1891, confirming the decree of 

E.K. Krishnan, Subordinate Judge of South Malabar,in original suit No. 38 
of 1889. 

Suit to recover possession of two elephants captured by the defendant 
in 1886 and 1887 in forests belonging to the Edarnaoa Tirumalpad, who 
had granted to the plaintiff the exclusive right of capturing elephants 
there for three years from 10th November 1885. It appeared that in 1883 
the Tirumalpad had executed in favour of a Nambudiri an instrument, 

filed as Exhibit III, which was (omitting formal portions) in the following 
terms : 

(( 4 Permission is hereby given to you for digging 50 elephants’ pits from 

,, this day by speod'ng your money in anv place in the hills whose boun- 
l4 claries are mentioned in the subjoined schedule which are the jenm cf the 
lt sa ^d Kovilakam and in its possession for removing and taking the elephants 
4| from kh 0 pits at your expense when they fall into them and for felling 
the trees necessary for taking the elephants out of the Dits, and for 
;; [261] covering up the pits. But you shall pay as a jenmabhogam of 
4i one-sixth of the value, then estimated by four persons, of each of the 
(( elephants that fall into the pit, and take receipt. This agreement shall 
tj be io force and in effect for six years from this date, and it will become 
invalid subsequently.” 

On 13th January 1884 the Nambudiri executed in favour of the 
defendant an instrument, field as ExhibitVII, which was (omitting formal 
portions) in the following terms : 

4t Permission is given to you hereby for digging 10 elephants’ pits in 
„ an y places you please by spending your money in the hills mentioned in 
4| the subjoined schedule and included in the muktiar karar registered as 
t No. 266 of 1883, in the Sub-Registrar’s Office of Vandur, on 20th Menom 
, 1058 (1st Amdl 1883) granted by Kutfci Etan alias Vikramanichau Third 
Raja, guardian and brother of Sri Devi Lakshrai Kolapad (minor) of 


* Second Appeal No. 1639 of 1891, 
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Edamaunakovilakam for removing and taking the elephants at your 
expenses, if elephants are drappsd and for felling from the hills the 
* trees necessary for removing these elephants and for closing the pits. 

‘ But you shall pay me as jenmabhogam one-fourth of the value, estimated 
1 then by four persons, of each of the elephants falling in those pits, and 
1 take receipt. This agreement shall be in force and effect for four years 
“ from this date, and it will be invalid subsequently." 

The defendant pleaded that, in capturing the elephants in question, 
he was acting within his rights under the above instruments. 

The Lower Courts adopted the view that Exhibit III was not a mere 
license and dismissed the suit. 

The plaintiff preferred this second appeal. 

Sundara Aifijar, for appellant. - 

Sankaran Nauar and Achyutha Mcnon, for respondent. 

JUDGMENT. 

We are of opinion that the Courts below are in error in holding that 
Exhibit III is more than a license. The ground of decision apparently is 
that, whereas the grant of the right to trap elephants upon the plaintiff’s 
land is a mere license, the right to carry awav the elenhants and reduce 
them to possession is something more. In coming to this conclusion, the 
Court have, we think, overlookei the definition of “ license " contained in 
Section 52 of the Indian Easements Act. The right granted is not move 
than a license, unless it amounts to an [282] easement or an interest in 
the property, i.e., in the immoveable property. The right to carry away 
the elephants and reduce them to possession is not an interest in immove¬ 
able property, nor does it amount to an “easement” as defined by 
Section 4, since it is not attached to the ownership of any immoveable 
property for the better enjoyment of that property. 

In Doe v. Wood{\), it was held in a case of grant of mining rights 
that the grant of a power to search for and get and carry away tin within 
a certain term was a mere license, no more than the grant of a right to a 
personal chattel, and that it did not amount to a grant of an estate or 
property in the lan 1 itself or any part of the ore or metals ungot therein. 

The licensee may have a right under Section 50 of the Easements 
Act to employ his servants to dig the pits and aid in capturing the 
elephants, but this will not carry with it; the right to transfer his license 
or any part of the rigiits contained therein. 

It was found by the Subordinate Judge that the sub-karar VII had 
been executed by the licensee with the knowledge and consent of the 
plaintiff. The District Judge gives no finding upon this point, but 
observes that Exhibit IV shows that the Tirumalnad made no objection to 
the transfer of his rights by the licensee to the defendant. In this observa¬ 
tion we are not able to concur. Exhibit IV nnkes no mention of the 
sub-karar, but is a receipt given to the Nambudiri. It is true that it 
mentions the elephants were in possession of Unni Check and were caught 
in pits dug by him, but this is consistent with the defendant having acted 
as an employee under the Nambudiri. There is no finding on the evidence 
that the plaintiff either consented to or subsequently ratified the sub- 
karar VII. 
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We must, therefore, reverse the decree of the Lower Appellate Court? 
and remand the appeal for rehearing. The appellant is entitled to the 
costs of this second appeal and the costs in the Courts below will abide 
and follow the result. 


16 M. 283. 


16 M. 280 = 
3 M.L.J. 27. 


[283] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Channamma AND ANOTHER ( Plaintiffs ), Appellants v 
Ayyanna and another {Defendants), Respondents * 

[3rd October, 1892.] 


Contract Act—Act IX of 187*2, Section 2 —Proposal—Promissory note—Stamp. 

A letter, reciting a request fir a loan, calling on the addressee to pay the 

amount to the bearer of the letter, and oontinuiog “ this sum I 3 ball repay with 

interest .... and get back this letter:! request you will not neglect to 

pay the amount on the strength of this letter.” is a promissory note and not a 
mere proposal for a loan. 


[Overruled. 27 M. 1=14 M. L.J. 65; Dies , 23 M. 
Bom.L R 912 3 


156 (F.B.) =7 M.L.J. 220; F., 4 


t a S E ^2 ND ’, a ?P ea * against the decree of S. Subbavyar, Subordinate 
Judge or South Canara, in appeal suit No. 45 of 1890, confirming the 

deeree of S Raghunathayya, District Mansif of Karkal, in original suit 
JNo. 216 of 1889. 

i • ?*<L-- fc prlnc 'P a ^ anc * interest due on account of money lent by the 
plamtifl s husband, deceased, to the defendant. The plaintiff tendered in 
evidence a letter to her deceased husband from the defendant, of which 
the material portion was the following: 

.u ' I , pel ' sona 1 1| y asked you for a loan of Rs. 500 in order to pay oflf 
the debt due by me to Cherdappa Shanbhoga on the mortgage of the 
property 1 purchased from him ; pay the sum to the bearer of this letter, 
INarayana, on my account and obtain a receipt from him. This sum I 
shall repay with interest at 12 per cent, per annum within 30th 
Phalguna of this year and get back this letter. I request you will not 
neglect to pay the amount on the strength of this letter, 8th Bhadrapada." 
It pore an unstamped receipt endorsed in it as follows : 

Keceived on account of Ayyanna into my hands according to his 
letter, Rs. 500-0-0. 9th Bhadrapada Sbudha.” 

r> ,>. T D e lj Uer ^ a , S D0 , t stam P ed a °d the District Munsif referring to 
oie iv. Velayadasivan (1), held that it was a promissory note and 

L°, r t £ a £ ™. asOD inadmissible in evidence, and he dismissed the suit. 
Ihe Subordinate Judge confirmed his decree. 

[284] The plaintiff preferred this second appeal. 

Pattabhirama Ayyar , for appellants. 

Narayana Ran , for respondent No. 2. 

JUDGMENT. 

It is argued that the letter, Exhibit A, contains merely a proposal to 
bQrrow and does n ° fc amount to an unconditional undertaking to pay and 

• Second Appeal No. 1859 of 1891. 

(1) 10 M. 94. 
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we have been referred to a case Dhondbhat Narharbhat v. Atmaram 
Moreshvar (l). That case is not in point, because the document did not 
contain, as Exhibit A does, any words indicative of the writer’s intention, 
that if the addressee consented to make the loan the letter itself should 
operate as a security for repayment. The use of the words I will ob¬ 
tain back this letter ” and “ you will lend on the strength of this letter, 
indicate the intention of Ayyanna that the document should be retained 
by plaintiff’s husband, if he sent the money as an unconditional under¬ 
taking to pay back the money on a certain date. The case is similar to 
one, in which a promissory note is sent along with a letter applying for a 
loan with the intention that the promissory note should be retained if 
the loan is made. The mere fact that the intention that the document 
should operate as a promissory note only in case the laon is made does 
not deprive Exhibit A of its character as such when the loan is actually 
made. In Nandan Misser v. Cliatterbati (2) the use of the words take 
back ’ were held sufficient to indicate an intention that the document 
should operate as a security for repayment. We see no reason to interfere 
with the discretion of the Courts below as to costs. 

Both second appeal and memorandum of objections are dismissed 
with costs. 
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[285] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Ayyanna AND another (Defendants), Appellants v . 
NAGABHOOSHANAM (Plaintiff No. 2, Respondent. ' 

[13th aDd loth September, 1892.) 

Civil Procedure Code-Act XIV o/1882, Sections 2, 541. 582-Orcter rejecting an appeal 
— Vakalatnama executed in favour of two vakils accepted by only one-Present, 
ation of appeal under such vakalat. 

An intending appellant executed in favour of two vakils a vakalatnama; it 
was accepted only by one of the vakils and he presented the appeal. The appeal 
was placed on the file by the District Judge, but on its coming on for disposal 
before the Subordinate Judge, he held that it had not been duly presented and 
made an order rejecting it : 

Held, (l) that an appeal lay against the above-mentioned order ; 

(2) that the appeal had been duly presented. 

[F., 22 M. 155 ; R.. 27 M. 21 = 13 M.L.J. 300.] 

SECOND appeal against the order of M. B. Sundara Rau, Subordi¬ 
nate Judge of Ellore, rejecting appeal suit No. 422 of 1890, preferred 
against the decree of Y. Jaoakirama Ayyar, District Munsif of Ellore, in 
original suit No. 324 of 1889. 

The above appeal was presented by a vakil, acting under a vakalat¬ 
nama, executed in favour of himself, together with another vakil who did 
not accept it. The appeal was placed on the file by the District Judge ; 
but it came on for disposal before the Subordinate Judge, who held, in 
view of the circumstance above mentioned, and with reference to the 
circular of the High Court, No. 2074, dated 26th August 1889, that the 

• Sapopd No. 1667 of 1891. 

(1) 13 B. 669. (2) 13 B.L.R. App. 33. 
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appeal had not been duly presented, and he accordingly made the order 
now appealed against rejecting the appeal. 

Sioaynana Mudaliar, for appellants. 

Parthasaradlii Ayyangar , fcr respondent. 

JUDGMENT. 

It is contended for the respondent that no appeal lies to this Court 
rom the order rejecting the appeal. We are unable to accede to the con¬ 
tention. An order rejecting a plaint is treated by Section 2 of the Code of 
Ciwl Procedure as a decree arid we are of opinion that the order rejecting 

w lso J 2863 be fcreated as a decree under the provisions of 
ia We observe that the Subordinate Judge rejected the appeal 

tn dn tT* been h ? d , b ^, fct ! e Diatriefe Judge, which he was not at liberty 

this cV J he T I ? rincip 6 ^ in Gidab Eai v. Mangli Lai ( 1) governs 

this cabe The preliminary objection is disallowed. 

tilAd i! u lU p ed ° n , b f ba,f , of fche appellants that, though in the vakalat 
led in tne Court below the names of two vakils are entered, and though 

the vakalat was accepted only by one of them, yet the presentation of 

0 «.i eader \ W ^° accepted the vakalat, is a sufficient 
Plantation within the meaning of Civil Procedure Code, Section 541. It 

o d°n U nn ! SS , a t f ner f'. rUle tbat when aQ authority is given to two persons 
•° ° j? e f , ae . t . ,a valld . 60 b,Dd th e principal only when both concur 

domg it and that the authority must be construed strictly. The rule 

?V“ Hon «f a fL OD 1S ' h0 T V f r ; not 80 ri " id as to overcome 'the obvious 
,, , , e principal, if the words in which the authority is given are 

either nf 0 /h^ elt !. 8 , sc \ c ° Qstrued as '0 amount to an authority to bother 
wts iT , <5 ! 3 thS par , t,t!ular act - In the case before us the vakalat 

h 0 ^ y - by , 0ne0,t . he vakils ‘ aDd not by both, and until it is 

fntende ''u ° 6S n0t - be , oome a i°‘ Qt au ^ority. Again the rule is 

ha - re in r i uf 1 in Pi’inciDal. and it does not apoeartbat the principal 
LtV» lh d e V he done on his behalf in this case. Moreover, the 

fdin fof rg d al 'f 6 pre3entati ° n a ° d prosecution of the appeal, and the 
a i f aP ?, 8a , ,s aQ ac6 necessary to the preservation of the right of 

is P mtended T that . 8 ‘' 0, ™ d beaeHBial to the appellant. The circular order 
541 f i regulate the practice of the Courts under Sections 541 and 

authnriii i l0 ! S QOt r? CUle the m ' inci P al fr °m insisting either that the 
hi- J y o° 110 "5 spbsfcalace . a lomt authority or that he has not forfeited 

vakalat “ 6 “ Williag CO abide b >' ifc and to amend the 

anne^h/ro ° f tha Sub:, r d in a t9 Judge and direct that the 

of thii !„ 'a, 1° hlS h ‘ e aDd ad i ud 'oated upon on the merits. Costs 

ot this appeal will be provided for in the revised judgment. 



(1) 7 A.;42, 
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16 M. 287 = 3 M L J. 25. 

[287] APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins , Kt., Chief Justice , and 

Mr. Justice Wilkinson. 


VlRARAGHAVA AND ANOTHER {Defendants Xos. 1 and 3), 
Appellants v. VENKATA ( Plaintiff ), Respondent . Y 
[29th April and 1st August-, 1892.) 


1892 

AUG. 1. 

Appel¬ 

late 

Civil. 

16 M. 287 = 
3 M.L.J 29. 


Civil Procedure Code—Act XIV of 1882. Sections 244,294 -Order cancelling an execu¬ 
tion sale of land— Subsequent suit for possession brought by judgment-debtor, 

A decree-holder attached land of his judgment-debtor and brought it to sale 
and himseif became the purchaser in execution of his decree. The purchase 
having been made without the permission of the Court, the sale was set aside on 
the application ol judgment debtor, who now sued to recover possession of the 

land : 

| Held, that tbc suit was not maintainable under Civil Procedure Code, Section 
244. 


[F 


23 A 478; R., .21 0. 789; 13 M L.J. 354; D.. 18 M. 13 
P.W.R, 1907 = 23 PL.R. 1903.] 


5 P.R. 1907 = 40 


SECOND appeal against the decree of J. A. Davies, District -Judge of 
Tanjore, in appeal suit No. 85 of 1891, reversing the decree V. Srinivasa 
Charlu, Subordinate Judge of Kumbakonara, in original suit No. 31 of 

1890. 

Suit for possession of Dnd which had been brought to sale and 
purchased by the defendant and delivered to him in execution of a decree 
which be had obtained against the plaintiff in original suit No. 104 of 
1876, on the file of the Subordinate Court of Kumbakonam. The above 
purchase had been made without thi ojnnissiou of the Court, and on this 
ground an order was made cancelling the sale on the application of the 
judgment-debtor who now sue l as above to recover possession of the land 

in question. . ... 

The Subordinate Judgi held that the suit was not maintainable with 

reference to the provisions of Civil Procedure Code, Section 844. The 

District Judge held otherwise and pished a decree as praved. 

The defendant preferred this second anneal. 

Bhashyam Ayyanyar and Gopnlasami Ayyangar , for apoellant. 

Pattabhirama Axyyar , for respondent. 


JUDGMENT. 

[288] The suit is one to recover posession of land with mesne profits. 
Veeraragava Ayyangar, the first defendant, obtained a decree for money 
against; the plaintiff, Venkata Chari, in original suit No. 104 of 1876. In 
execution of that decree,heattached and brought to sale the plaint and other 
lands. In July 1878, at the Court auction, first defendant himself purchased 
the plaint land and was put in possession. Plaintiff thereupon filed a suit to 
set aside the sale on the ground that first defendant had purchased without 
the permission of the Court. It was held in second appeal (Viraraghava 
v. Venkata{ l)) that a suit would not lie and that plaintiff s remedy, if any, 
was in execution. Plaintiff then applied to the Subordinate Court 
which passed orders cancelling the sale. Plaintiff now brings a suit for 

• Second Appeal No. 1657 ol 1891. 
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possession. The Subordinate Judge was of opinion that, as the matter is 
one which arises in the execution of the decree, the suit is barred by the 
provisions of Section 244 of the Civil Procedure Code. On appeal, the Dis¬ 
trict Judge held that the order cancelling the sale was not a decree and was 
therefore not capable of execution, and that as Section 294 contained no 
provision for giving possession. Plaintiff’s only remedy was by suit. 

On second appeal it is argued that no suit would lie. Plaintiff’s 
remedy, if any, being in execution. 

In Viraqhava v. Venkata (1) the learned Judges held that the question 
whether the sale could be impugned on any ground was a question relating 
to the execution of the decree, and therefore a question which the parties 
were prohibited from raising by separate suit. If, they went on to say, 
the decree-holder purchased without having obtained leave to bid, the 
Court executing the decree would, on that ground, be bound to declare the 
sale void. Application was then made to the Subordinate Court to declare 
the sale in execution void, and in September 1882 the Subordinate Court 
cancelled the sale. Instead of applying for possession, the plaintiff has filed 
this suit. But the same objection appears to us to be valid against this 
suit, as was held to be valid against the former suit. In execution of 
the decree in a suit to which both plaintiff and first defendant were 
parties, first defendant obtained possession of the land. The question 
as to first defendant’s right to hold the land appears to us to be a 
question relating to the exe-[289]cution of the decree. The Court 
executing the decree has already declared the sale void and it is 
that Court which must replace plaintiff in possession. The decree in 
original suit No. 104 was satisfied by the amount of the first defendant’s 
bid having been set off against the amount due by th e plaintiff. That 
satisfaction having now been cancelled by the order of the Court executing 
the decree, the question as to defendant’s possession is [one arising 
between the parties to the suit relating to the execution and satisfaction 
of the decree, and therefore one which must be disposed of under Section 
244 and not by separate suit. 

Oq behalf of the plaintiff-respondent it is argued that, as an order 
under Section 294 is appealable under Section 588 (16), the provisions of 
Section 244 do not aoply to this case This is the argument adopted by 
the District Judge. He says that the question is how, when the sale 
has been set aside, is the person in whose favour the order is made to 
get re-delivery. The answer appears to us to be clear ; the Court which 
did the erroneous act, that is, which put the first defendant in possession 
must undo it, and that is the Court executing the decree. The fact that 
an appeal is provided against an order passed under Section 294 in 
no way bars the applicability of the general principle laid down in 
Section 244. According to what appears to us to be the proper cons¬ 
truction of that section, the only Court which can grant the relief which 
the plaintiff seeks is the Court executing the decree and a suit for 
possession will not lie. 

The decree of the District Judge must be reversed, and that of the 
Subordinate Judge restored with costs in this and the Lower Appellate 
Court. 


(II 5 M. 217. 
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[290] APPELLATE CIVIL. 

Before Sir Arthur J. If. Collins , Kt., Chief Justice , and 

Mr. Justice Handley. 


Rama KURUP ( Plaintiff ), Appellant v. SRIDEVl and OTHERS 

{Defendants Nos. 3,1 and 2), Respondent.* 

[lsfc March and 29th April, 1892.] 

Civil Procedure Code—Act XIVof 1882. Section 317 —Fraud—Benamee 'purchaser at 
execution sale for judgment debtor—Remedy of subsequent purchaser for value. 

In a suit to redeem a kanom brought by the plaintiff who had purchased the 
land in execution of a decree against tbe jenmi, it appeared that the land had 
previously been purchased in the name of one who was joined as a supplementary 
defendant with the fuods of the jenmi’s tarwad, and with the object of defraud¬ 
ing the creditors of that tarwad. A decree for redemption was passed, which was 
reversed on appeals filfd by supplementary defendant and the kaoomdar respec¬ 
tively. The plaintiff preferred a second appeal against the decree in the first 
mentioned appeal, joining the kanomdar as respondent. But it was held that 
the plaintiffs could not succeed, as tbe kanomdar was not a party to the appeal 
against which the second appeal was preferred; 

Semble. apart from the above objection, the plaintiff was not entitled to a 
declaration that the purchase by a supplementary defendant was benami for tbe 
tarwad of the original jenmi and consequently invalid as against plaintiff. 
Kenizak Sukina v. Monohur Das, 12 C. 204, dissented from. 

fDlBB.. 21 0. 519 ; R , 21 A. 238 ; 17 M, 282 ; 20 M. 349 (353); 20 M. 362 ; 9 C.P.L R. 
55 ; 9 M L. J 298 ; 8 O.C. 306 (311).] 

SECOND appeal againt the decree of J. P. Fiadian, District Judge 
of North Malabar, io appeal suit No. 89 of 1890, reversing the decree 
of V. Kelu Eradi, District Munsif of Paynad, in original suit No. 61 of 
1889. 

Suit to redeem a kanom. Defendants Nos. 1 and 2 were the 
kanomdar and his tenant. Tbe plaintiff had purchased tbe land in execu¬ 
tion of a decree against the jenmi in 1883. Defendant No. 3 had 
previously purchased it, and it appeared that the purchase had been 
effected with funds supplied by the jenmi’s tarwad in order to defraud its 
creditors. This defendant was brought on to the record after suit filed 
on the plaintiff’s application. 

The District Munsif passed a decree for redemption against which 
defendants Nos. 1 and 3 preferred separate appeals, and the District 
Judge in each appeal reversed the decree. 

[291] The plaintiff now preferred this second appeal joining all three 
defendants as respondents against the decree passed by tbe District Judge 
on the appeal of defendant No. 3 in which defendants Nos. 1 and 2 were 
not brought on the record. 

Bashyam Ayyangar and Sankara Menon, for appellant. 

Sankaran Nayar, for respondent No. 1. 

JUDGMENT. 

It is tbe case for all parties that the land sued for originally was the 
jenm of Thekkadath Nair. Plaintiff's case is that it was demised to first 
-defendant’s tarwad in 1038 (1862-63) on a kanom of Rs. 65, that the jenm 
right was sold in 1883 in execution of a decree against the Thekkadath 

Second Appeal No. 479 of 1891. 
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1892 Nair and purchased by Raman Nambiar irom whom it was purchased by 
APRIL 29. plaintiff. Hence plaintiff sues to redeem the kanom and recover the land 

- from first defendant and this tenant, second defendant. 

APPEL- The first defendant denies that he holds under the kanom sued on 

LATE and alleges that prior to the purchase by Raman Nambiar the jenm right of 
PTVTT the Thekkadath Nair had been sold in execution of a certain decree against 

- the jenm and purchased by Sridevi Ammal, a female member ol the 

J6 M. 290= tarwad of tho Thekkadath Nair, reserving a kaDom right of Rs. 325 in 
2 M.L J. 173. favour of defendant No. 1, which was subsequently renewed for Rs. 525. 

Sridevi Ammal was made defendant No. 3 and supported defendant No. 1. 

The Munsif found that the purchase by defendant No. 3 was made 
in her name with funds supplied by her tarwad in order to defraud the 
creditors of the tarwad. Plaintiff agreed to redeem the kanom of Rs. 325 
set uo by defendant No. 1, and the Munsif accordingly decreed for surren¬ 
der of the plaint lands by defendants to plaintiff on his paying defendant 
No. 1 the kanom amount R*. 325 and ordered that first and third defend¬ 
ants should pay plaintiff’s costs. Defendant No. 3 appealed to the 
District Court in appeal No. S9 of 1S90 and defendant No. 1 in appeal 
No. 117 of 1890. Defendant No. 2 did not appeal. 

The District- Judge in appeal No. 89 of 1890 concurred in the finding 
of the Munsif as to the nature of the purchase by defendant No. 3, but 
held that the suit was barred by Section 317 of the Civil Procedure Code 
and accordingly passed a decree in that appeal, reversing the decree of the 
Munsif and dismissing the suit, but without costs. In appeal No. 117, 
the District Judge for tho same reasons as in appeal No. 89 reversed the 
original decree [292] and dismissed the suit without costs. Both appel¬ 
late decrees wore passed on the same day. 

In second appeal No. 479 of 1891 plaintiff appeals against the decree 
in appeal No. 89 making all three delendents respondents. First and second 
defendants' names must be struck off the record as respondents, as the} 
were no parties to the appeal out of which this second appeal arises. 
Piaintili has not appealed against the decree in appeal No. 117. The suit, 
therefore, stands dismiss©.! without appeal against defendant No. 1, 
plaintiff cannot obtain the only relief he sought, viz., a decree for redemp¬ 
tion on payment of the kanom amount to first defendant. This seems 
sufficient to dispose of this second appeal; for even if we were of opinion 
that the District Judge was wrong in his view of the effect of Section 317 
of the Civil Procedure Code, we could not give plaintiff the decree be a^ke 
for. But it is urged that defendant No. 3 having been made a party a 
the intance of plaintiff, and plaintiff having asserted as against her tha 
her purchase was made benamee for the tarwad and therefore could do 
defeat plaintiff's title, plaintiff was at least entitled as against her to a 
declaration to that effect. We doubt whether such a declaration could e 
made in this suit; but assuming for the sake of argument that it cou ’ 
we think Section 317 would clearly be a bar to plaintiff’s obtaining i 
Treated as a suit against defendant No. 3 for a declaration that her pur 
chase was made benamee for her tarwad, the case comes exactly within e 
very words of the section. It is a suit against the certified purehaser 1 on 
the ground that the purchase was made on behalf of another person an 
section says that such a suit shall not he maintained. W6 cannot agree w 
the decision in Kanizak Sukina v. Monohur Das{ l) which seems, o ^ 
to contravene the clear meaning of the section. It is not in our op inion 


(1) 12 C. 204. 
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sufficient reason for not carrying out the express terms of the section, that 
to do so would be to allow a fraud to be perpetrated. The person in whose 
name a purohase has been made for the benefit of and with the money of 
another, of course, commits a fraud in claiming the property as his own. 
Nevertheless the law says that a suit shall not bo maintained against him 
on the ground that the purchase was benamee and thus provides that his 
fraud shall prevail. The object of the section, we [293] consider, was to 
put a stop, bo benamee purchases at execution sales, and this object can only 
be carried out by enforcing it in all cases without regard to consequences. 
In any view therefore we think the second appeal must fail and dismiss it 

with costs. 

There is nothing in the memorandum of objections and we dismiss it 
with costs. 
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16 M. 293. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Srimana VIKRAMAN and another (Plaintiffs Nos. 1 and 2), 
Appellants v. Rayan and others (Defendants Nos. 1 to 3 and 5 to 8), 

Respondents'" [I9th September, 1892.] 

Civil Procedure Code—Act XlV of 1882, Section 541 —Appeal by tiro iwsons— With¬ 
drawal of one appellant from appeal—Reversal of decree on appeal. 

A decree was passed for the plaintiff in a suit to redeem a kanom brought 
agiiust various pdrsous mjst of wiiom disclaimed all interest. An appeal was 
preferred by one of the deleuJauts who claimed to be the jenmi of the premises 
comprised in the kanom and another who held a kanom from him. The first 
mentioned appellant withdrew from the appeal which, however, was prosecuted 
by the otner and the Appellate Court reversed the decree : 

Held, chat siuce th? appellants were the only substantial defendants the Appel¬ 
late Court was right in allowing the appeal to proceed. 

[R., 30 M. 470 = 17 M.L.J. 119 = 2 M.L T. 104.] 

SECOND appeal against the decree of E.K. Krishnan, Subordinate Judge 
of South Malabar, in appeal suit No. 756 of .1890, reversing the decree 
of A. Annaswami Ayyar, District Munsif of Ernad, in original suit No. 419 
of 1889. 

The facts of this case appear sufficiently for the purposes of tbis 
report from tbe following judgment of the High Court. 

The plaintiffs preferred the second appeal. 

Sankaran Nayar, for appellants. 

Byru Nambiar , for respondent No. 8. 

JUDGMENT. 

The only point urged is that the Subordinate Judge was in error in re¬ 
versing the whole decree when only two [294] of the defendants appealed, 
one of whom withdrew from the appeal and reliance is placed on the word¬ 
ing of Section 544, Civil Procedure Code, and a case reported Boydonath 
Surmah v. Ojan Bibee (1). That case is not on all fours with the present. 
The ground common to all the defendants was that the plaintiff was not 

• Second Appeal No. 1567 of 1891. 

(1) 11 W.R. 238. 
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the jeomi and that defendaats Nos. 1 and 2 never held under him. The 
first and second defendants disclaimed all interest. The third defendant 
claimed to be the jenmi and the eighth defendant, the appellant in the 
Lower Apoellafce Court, claimed as kanomlar unler the third defendant. 
The decree of the District Munsif proceeded on the ground that the plaint¬ 
iffs were the jenmis and that defendants Nos. 1 and 2 held under them. 
The defendants Nos. 1 and 2 having disclaimed all interest, the only sub¬ 
stantial defendants were the third and eighth. We cannot, therefore, say 
that the Subordinate Judge was wrong in reversing the decree of the Court 
of first instance on the appeal of one of the defendants alone. The second 
appeal is dismissed with costs. 


16 M. 294 = 3 M L.J. 98. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

BALAKRISHNA ( Plaintiff ), Appellant v. THE SECRETARY OP 
State for India ( Defendant 1, Respondent * 

[23rd September, and 4th October, 1892.] 

Limitation Act—ActXVofV¥n, Schedule II, Articles 120, 131— Periodically recurring 
right—Denial of right. 

In a suit brought in 1889 by a landholder against the Secretary of State for a 
declaration of his rights agains. Government to have certain rsm'naiorM mtde 
in the sum to which he was annually a^sessel. no consequential relief was 
sought, and it appearel that the Dlaintiff's claim for the remission had been 
made in 1878 and had been refused by Government: 

field, that Limitation Act, 1877, Schedule II, Article 120, and not Article 131 
applied to the case and the suit was barred by limitation. 

SECOND apDeal against the decree of T. W. Best, Distriot Judge of 
Chingleput, in appeal suit No. 6 of 1891, confirming the decree [295] of 
C. Surv Ayyar, District Munsif of Chingleput, in original suit No. 482 
of 1889. 

The facts of this ctse appear sufficiently for the purposes of this 
report from the following judgment of the High Court. 

The Lower Courts passed decrees dismissing the suit: the plaintiff 
preferred this second appeal. 

Parthasaradhi Ayyangar , for appellant. 

Sundara Ayyar, for respondent. 

JUDGMENT. 

This was a suit brought by the appellant to establish his right to cer¬ 
tain yearly remissions and to have it declared that the Government is not 
entitled to levy full assessment without granting those remissions. They 
are called tiyagakari remission and varam remission under the orders of the 
Board of Revenue. The appellant rested his claim on a permanent cowle 
alleged to have been granted by theGovernment to his ancestors on the 29^ 
April 1785. He stated further that so long as theamani system prevailed, 
the Government paid to appellant’s family the excess kudivaram at the 
rates mentioned in the cowle and that, when the system of fixed money 
assessment was substituted for the amani system, the Government remitted 

• Second Appeal No. 1694 of 1891. 

912 



• f 

¥ 


TTJ 


SYED AMEER SAHIB V. VENKATARAMA 16 Mad. 296 


n portion of the money assessment at certain rates till 1878. It was con¬ 
tended for respondent that the Civil Courts had no jurisdiction to entertain 
a suit relating to the rate and amount of assessment payable to the Covern- 
rnent, and that the claim was birred by limitation. The only questions 
tried in this suit were those of jurisdiction and limitation. The District 
Munsif determined them both against the appellant and, on appeal, the 
District Judge considered it sufficient to decide that the suit was barred. 
It is urged before us that the right in question is one which recurs every 
year and that Article 131, second schedule of the Act of Limita¬ 
tion, is applicable to this case. We do nob consider, however, this 
contention to be tenable. Article 131 applies only to those suits in 
which a decree for consequential relief is asked for by virtue of the 
periodically recurring right, and, in the present case, no such relief has 
been asked, although the remission claimed has been refused from the 
year 1878. We must, therefore, hold that Article 120 applies to this suit 
which was brought to obtain a merely declaratory decree. It was held in 
Pachamuthu v. Chinnappan (I), that a suit for declaration of title to 
[296] land was birred by Article 120, and we observe that even according 
to Article 131, time begins to run from the date when the plaintiff is first 
refused the enjoyment of his periodically recurring right. 

As the present suit was Dot brought within six years from the date 
when plaintiff’s right was denied, and, as it is for declaration of title, it 

is barred. 

The second appeal is dismissed with costs. 


1892 

Got. 4, 

Appel¬ 

late 

Civil. 

16 M. 204 = 
3 M.L J. 98 


16 M. 296. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Syed Ameer Sahib and others {Plaintiffs ), Appellants v. 
Venkatarama and others (Defendants Nos. 2 to 5), 
Respondents* [31 sb August, 1892.] 


ijocal Boards Act—Act V of 1884 (Madras,) Sections 27, 128. 156 —Suit against Taluk 
Board -Suit framed erroneously—Error persisted in—Things done under the Act 
_ Special period of limitation. 

In a suit brought against, among others, the President of a Taluk Board con¬ 
stituted under Local Boards Act, 1884 (Madras), to recover land on which the 
Panchayat of a Union within the taluk had erected a public latrine, it was 
pleaded that the suit, as against the abovementioned defendant was wrongly 
framed and also that it was barred by the speoial rule of limitation contained 
in Section 156 of that Aot. The plaintiff asked for no amendment, but pro¬ 
ceeded to trial: 

Held, that the suitwa3 not maintainable under Local Boards Act (Madras), 
1884. 8ection 27,on the ground that it was not brought against the Taluk Board. 



Qucere, whether Section 156 is applicable to suite other than suits for compen¬ 
sation for wrongful acts committed under colour of the Act. 

IR 16 M, 317 ; 32 M. 371 = 4 Ind. Gas 32 '33) = 19 M.L J. 333 = 4 M.L T. 209 (F.B ) ; 
A.W.N. (1908j 165; 3 M.L J. 223; D.,.28 M. 551.] 

Second appeal agaio9fc bhe decree of P. Dorasaroi Ayyar, Subor¬ 
dinate Judge of Salem, in appeal suit No. 169 of 1890, affirming the 

* Second Appeal No. 1476 of 1891. 

.. . (1) 10 M. 218, 
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1892 decree of V. T. Subramania Pillai, District Munsif of Namkal, in original 
Aug. 3J. suit No. 164 of 1890. 

- Suit to recover possession of certain land on which a public latrine 

Appel- had been built by the Panchayat of the Sandamangalam Union, of which 
LATE defendant No. 1 was Chairman ; defendant No. 5 was the President of 
Civil. the Taluk Board. Both of these defendants [297] objected that the 

-' su it was not maintainable against them under the provisions of the Local 

16 M. 296. Boards Act (Madras). 1884. The name of the former was struck off the 

record by an order made by the District Munsif with reference to Section 
128, but the suit was proceeded with against the latter. The District 
Munsif dismissed the suit as being barred by limitation under Section 
166 of the Act. The Subordinate Judge affirmed his decree concurring 
in the above finding. He also referred with regard to the form of the 
suit to Section 27. 

The abovementioned sections are in the following terms : 

Section 27 : Every Local Board shall be a body corporate by the name 
of the Local Board of the local area for which it shall have been establish¬ 
ed and over which it has authority, shall have perpetual succession and 
a common seal, with power to acquire and hold property, both moveable and 
immoveable, and, subject to such rules as may, from time to time, be 
prescribed by the Governor in Council, to transfer any property held by 
it, and to contract and to do all other things necessary for the purposes 
of its constitution, and may sue and-be sued in its corporate name. 

Section 128 : (l) Every Panchayat shall, subject to the provisions of 
this Act, be the agent and under the control of the Taluk Board ; (2) and 
the Taluk Board, and not the Panchayat, may sue and be sued in respect 
of any act or omission of the Panchayat, giving rise to a cause of action. 

Section 156 : No action shall be brought against any Local Board, or 
any of their officers, or any person acting under their direction, for any¬ 
thing done or purporting to be done under this Act until the expiration 
of one month next after notice in writing shall have been delivered, or left 
at the office of the Local Board, or at the place of abode of such person, 
explicitly stating the cause of action and the name and place of abode of 
the intended plaintiff ; and, unless such notice be proved, the Court shall 
find for the defendant ; and every such action shall be commenced within 
six months next after the accrual of thecause of action, and not afterwards ; 
and if any person to whom any such notice of action is given shall, before 
action brought, tender sufficient amends to the plaintiff, such plaintiff 
shall not recover more than the amount so tendered, and shall pay all 
costs incurred by the defendant after such tender. 

[298] The plaintiffs preferred this second appeal. 

Bhashyam Ayyangar and Tiruvenkatachariar, for appellants. 

Pattabhirama Ayyar, for respondent No. 4. 

Subramania Ayyar , for respondents Nos. 1 to 3. 

JUDGMENT. 

It is contended in the first place that the Lower Courts were in error- 
in holding that the suit was barred by limitation and that the specia 
limitation of six months provided by Section 156, Act V of 1884, is no 
applicable to the case. The suit was one in ejectment brought on the groun 
that the land upon which the defendants had entered belonged to the 
plaintiffs. We do not think that Section 156 of the Local Boards Act 
applies to such a suit. As observed by Garth, C.J., in the Bull Bench case 
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(Ghunder Sikhur Bundopadhya v.Obhoy ChurnBaqchi (1), the section is only 
applicable to suits for compensation claimed for wrongful acts committed 
under colour of the Act. The decision in that case had reference to Sec¬ 
tion 87, Bengal Municipal Act III of 1864, but the language of that sec¬ 
tion was substantially the same as that of Section 156. The Bombay High 
Court have decided the question in the same way with reference to Bombay 
Municipal Act VI of 187*3 (Joharmal v.The Municipality of AJimednarjar (2).) 
The same view was also taken by the Allahabad Court with reference to 
a similar provision ( Municipal Committee of Moradabad v. Chatri SinghiS)) 
in Section 46, Act XV of 1873. The ruling however in Rathnasabapathi 
v. Vythilinga Pandara Sannidhi (4) is in conflict with the above decisions 
which, however, are not referred to in the judgment. If it were necessary 
to decide the question of limitation, we should be disposed to follow the 
judgments of the other High Courts, as we do not think that it could 
have been the intention of the legislature to allow local bodies to appro¬ 
priate the lands of private individuals otherwise than under the Land 
Acquisition Act, or to curtail the rights of such individuals to establish 
their claims within the time provided by the general law of limitation. 
But we are of opinion that the suit must fail on the ground that the Taluk 
Board was not sued as is required by Section 27 of the Act. It was the 
Board which was liable to be sued in its corporate capacity and not the 
President of the Board. It is argued that this is a mere error of form, and 
[299] reference has been made to an Allahabad case [Manni Kasaundhan 
v. Crooke (5),) in which it was held that where the Secretary of a Munici¬ 
pality bad been sued in place of the President, the error was one of form 
only. But we observe that in this case the fifth defendant called the 
attention of the plaintiffs to Section 27 at the outset, an 1 that the plaintiffs’ 
pleader was aware of the necessity of amending the plaint at the very 
first hearing. Not only was no applicatiou made to amend, but the error 
was persisted in even in the Appellate Court, and the grounds of appeal 
to that Court contained the mi9-statement that it was by the order of 
the Munsif that the fifth defendant bad been brought iD. We do not, 
therefore, consider that this was a case of a bona fide mistake. 

The second appeal fails and is dismissed with costs of fifth defendant. 


(1) 6 0. 8. (2) 6 B. 580. (3) 1 A. 269. 

(4) Second Appeal No. 976 of 1889, unreported. (6) 2 A. 296. 
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PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhouse, and Morris , Sir R. Couch , and the 

Honourable G. Denman. 

[Petition for special leave to appeal from a decree of the 

Hi(ih Court at Madras.] 


Venkata Varatha Thatha Chariar and others (Appellants) 

V. Anantha Chariar and others ( Respondents ).* 

[24th March, 1893.] 

Civil Procedure—Powers of an Appellate Court to remand for decision upon evidence— 

* Adherence to the Code. 

The sections in Chapters XLI and XLII, Civil Procedure Code, relating to 
the hearing of appeals, provide the only powers that can be exercised by an 
Appellate Court in remanding a suit foe the consideration of evidence by the 
Court from which the appeal is preferred. 

[R., 30 M. 153 = 17 M.L J. 1 = 2 M.L T. 69 ; 138 P.R. 1908 ; Cons., 17 M.L.J. 123.] 

Petition for special leave to appeal from a decree (28th July 1891) 
of the High Court, affirming a decree (24th April 1889) of the District 

Judge of Chingleput. 

This application was made by members of a sect of .brahmans in 
Coojeeveram in the Chingleput district, known as the Vadakatars Tatha 
Chariars, between whom and the respondents, members [300J of another 
sect of Brahmans known as the Tengalai Sri Vaishnava, a contest hadansen 
as to rights to recite muntras in temples at Coojeeveram and to receive 
the emoluments. The respondents, in their plaint filed on the 25th August 
1886 in the Court of the District Munsif of Chingleput against sixty-five 
defendants, asked for a decree declaring that they had the exclusive right to 
what was termed the Thodakka Adya Pakam Miras, the recitation which 
they claimed make, and that the defendants should not obstruct them. 
Some of the defendants denied the plaintiffs’right and alleged their own 

exclusive right. . 

On the 4th April 1888, the District Munsif decreed substantially in 

favour of the plaintiffs. An appeal to the District Judge was dismissed by 

him on the 24th April 1889. . . 

The petitioners then appealed to the High Court, drawing attention 
to some material documents. The High Court thereupon made an order 
in the following terms: "Without expressing any opinion as to the weight 
“ to be attached to the evidence, we must ask the District Judge to take 
" these documents into his consideration and to submit a revised finding 
“ within four weeks from the date of the receipt of this order. 

The District Judge, not the same officer, but another, who bad 
succeeded to the office in the interval, submitted a conclusion upon the 
whole evidence “ that the Adya Paka Miras belonged exclusively to the 
appellant Tatha Chariars he was of opinion that the right belonged to 
the present petitioners, an opinion the reverse of that of his predecessor. 
The first and fourth of the present respondents filed objections to this 
finding on the merits of the matter. The High Court, in its ludgment ot 
the 28th July 1891, after referring to the evidence, oral and documentary, 


N.B —For a report (in extenso) of this case, see 3 M.L.J. 150 ED. 
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including prior judgments that were relevant, declared that the Court 1893 
was “unable to accept” the revised finding and dismissed the appeal Ma rch 24 

with costs. 

The defendants applied, under Section 600, for a certificate that the 
case was a fit one for appeal to the Queen in Council, urging that, 
although the value of the suit was below Rs. 10,000, the decree affected 
a large section of the community and involved questions of law. This, on 
the 10th March 1892, the Court refused, aod the defendants now 

petitioned for special leave. e Bar. P.C.J, 

Mr. J. D. Nayne, for the petitioners, submitted that the case might be g a4 

viewed thus: The second, or revised, finding had taken [301] the place 
of the former judgment of the Lower Appellate Court, this being equiva¬ 
lent to a withdrawal of the first judgment. It was true that the High 
Court could not have overruled the former judgment on the facts, nor 
could they have substituted a judgment of their own. But, as the second 
finding stood exactly on the same footing as a finding in the District 
Judge’s first judgment, no other objection could be taken to it than 9uch 
as could be taken under Chapter XLII of the Code, on a second appeal, 
under Sections 584 and 585. 

Their Lordships intimated that the power of the High Court to 
remand for further consideration of the evidence was limited to, and 
defined by, the Code : that the second or revised judgment of the District 
Judge had been irregularly obtained, and bad Dot been obtained upon an 
order authorized by any one of the Sections 562 to 567 of the Code, 
and that the High Court had done right at last in rejecting it. 

The petition must be rejected on that ground. On a further objec¬ 
tion that the matter could hardly he considered the subject of a civil 
suit, it was observed that there was a question of emoluments, which 
could be preceded by a question of rituai without being barred by it. 

Petition rejected. 

Solicitors for the petitioners Messrs. Lawford , Waterhouse and 
Laivford. 


16 M. 301. 

APPELLATE CIVIL. 

Before Mr. Justice Muthisami Ayyar and Mr. Justice Wilkinson. 

Rajaram (Plaintiff ), Appellant v. Krishnasami and 
ANOTHER (Defendants Nos. 1 and 3), Respondents .* 

[3rd October, 1892.] 

Transfer of property Act—Act IV of 1882, Section 3 —Constructive notice—Notice of a 
deed, notice of its contents—Right of pre-emotion reserved in family partition deed — 
Covenant by guardian of infant coparcener - Tender of price. 

The plaintiff aod his step-mother, aB guardian of her son. defendant No. 1, then 
an infant, made a division of the family property uoder a deed of partition by 
whioh [302] inter alia a house was divided: the deed contained a covenant that 
if either ooparcener should desire to sell his share of the house, tbe other should 
have the right of pre-emption. Defendant No. 1, without the knowledge of the 
plaintiff, sold his share of tbe house to defendant No. 8 for Rs. 130 under a sale- 
deed whioh referred to the dead of partition. The plaintiff now sued to enforce 
his right of partition and in the course of the suit offered to pay Bs. 180 ; 

• Second Appeal No. 18‘iOof 1891. 
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Held, (1) that the purchaser had constructive notice of the covenant in the 
deed of partition ; 

(2) that the covenant was not invalid and that it was unnecessary for the 
plaintiff to prove tender by him of the purchase-money before suit. 

[Rel., 6 C.L J. 134 (139) ; 7 Ind. Cas. 218 (224).] 

SECOND appeal against the decree of V. Srinivasa Charlu. Subor¬ 
dinate Judge of Kumbakonam, in appeal suit No. 105 of 1891, reversing 
the decree of G. Ramaswarm Ayyar, District Munsif of Tanjore, in 
original suit No. 394 of 1689. 

Suit to enforce the plaintiff’s right of pre-emption. Plaintiff and 
defendant No. 1 were half-brothers. In 1878 a partition of the family 
property was made between the plaintiff and the mother and guardian of 
defendant No. 1 who acted on his behalf. The deed of partition contained 
the following provision : 

If either of us were to mortgage, hypothecate, sell or otherwise 
dispose of the said house including the nanjah land, such a disposition 
shall be made only between us two ; or one of us mav, with the consent 
of the other, make it to a stranger.” 

Defendant No. 1 sold part of a house, forming a portion of the family 
property which fell to his share on the above partition, to defendant No. 3 
under a sale-dead, dated 22ad August 1889, which recited the fact that 
the house was comprised in the deed of partition. The plaintiff now sued 
as above praying for a decree that; possession of the house be delivered to 
him on his paying such price as the Court might fix. la the course of 
the suit the plaintiff offered to pay Rs. 130 which was the consideration 
paid by defendant No. 3 on the sale. 

The District Munsif passed a decree as prayed adopting the valuation 
of Rs. 130. The Subordinate Judge reversed his decree, holding that the 
plaintiff had purchased bona fide without notice of the covenant in the deed 
of partition. 

The plaintiff preferred this second appeal. 

Pattabhirama Ayyar , for appellant. 

Ramachandra Ayyar . for respondent No. 2. 

JUDGMENT. 

The only question for determination is whether the defendant 
No. 3 took with notice of the plaintiff’s right of [303] pre-emption 
and of the necessity of his consent. The partition deed was the 
first defendant’s deed of title. By the partition he obtained a right 
to the specific portion of the house which he conveyed to the defend¬ 
ant No. 3. As remarked by Jessel, Master of the Rolls, in Patman v. 
Harland (1), constructive notice of a deed is constructive notice of its 
contents, provided that the deed is a deed relating to the title and forming 
part of the chain of title. Jones v. Smith (2), which is relied on by the 
respondent, wa3 referred to and it was held that that class of cases has no 
bearing at all on a case where the vendee knows that the deed of which he 
has notice is a deed affecting the land, and the question as to the extent 
to which it does affect the land can be ascertained only by looking at the 
deed itself. The third defendant’s attention was drawn bv the sale-deed 
to the deed of partition, and his omission to ascertain its contents must, 
with reference to the principle indicated in the remarks of the Master of 

(1) L.R. 17 Ch. D. 353. (2) 1 Hare. 43. 
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the Rolls in the above case, be construed as wilful abstention from an 

inquiry which he ought to have made. 

With reference to the question of tender, we observe that the 
plaintiff expressed his readiness to pay the price fixed by the Court and 
that he offered to pay the Rs. 130 paid by third defendant to first defend¬ 
ant. We cannot, therefore, concur with the opinion of the Subordinate 
Judge that the absence of tender deprived appellant of his right of pie- 

emption. ,. 

As for the contention of the respondents’ pleader that the bubordi- 

nate Judge recorded no finding on the first issue, " we observe that this 
point was not pressed upon him, although it was taken in the memoran¬ 
dum of appeal. Both Courts found that the covenant was beneficial to 
both parties, and we cannot, therefore, allow the contention that the 
covenant was not binding on first defendant because concluded by his 
guardian. We cannot adopt the suggestion that the covenant is binding 
only on the guardian, and it is clearly not in contravention of the rule 

against perpetuity. . 

The decree of the Lower Appellate Court is reversed and that oi 

the District Munsif restored with costs in this and the Lower Appellate 
Court. 


16 M. 304. 

[304] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Handley. 

Nagappa (Defendant), Appellant v. Subba and ANOTHER 
(Plaintiffs ), Respondents. 1 [6th September, 1892.] 

Easements Act— Act V of 1382, Section 15— Easement— Kumki right in South Qanara , 

The kumki right oflandhoHers in South Canara is not an easement, but a 
right exercised over Government waste by permission of Government and it does 
not entitle the landholder to a decree for possession. 

CExpl., 15 Ind .Cas. 278 (279).] 

SECOND appeal against the decree of W. J. Tate, District Judge of 
South Canara, in appeal suit No. 189 of 1890, modifying the decree of 
I. P. Fernandes, District Munsif of Kundapur, in original suit No. 316 

of 1889 

Suit for possession of land. The District Munsif passed a decree as 
prayed. The District Judge dismissed the claim for possession, but made 
a declaration of the plaintiff’s kumki right over part of the land. 

The defendant preferred this appeal, and the plaintiffs filed a memo¬ 
randum of objections. 

Pattabhirama Ayyar, for appellant. 

Ramachandra Rau Saheb, for respondents. 

JUDGMENT. 

Strictly speaking the suit should have been dismissed, as plaintiffs 
sued for possession of the land and fails 1 to make out any right to such 

•*« Whether the alienatioa made by defendant No. 1 to defendant No. 3 was made 
with the plaintiff's cbflsaut within the meaning of the terms alluded to ia the pleading*?" 
f 8eoond Appeal No. 1462 of 1891. 
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possession. But as the District Judge has given plaintiffs a decree- 
declaratory of their kumki right over the lands in question, we shall not 
interfere since it is found such right exists and defendant i9 not prejudiced 
by the declaration, because the decree exnresslv exempts from its operation 
the buildings with which alone he is concerned. 

There is no question of limitation, for the suit is brought within twelve 
years from the time of defendant’s interference with plaintiffs’ rights.. 
It is argued that kumki right is in the nature of an easement and,, 
therefore, the suit is barred by Section [305] 15 of the Easements Act. In 
our opinion, itisnotan easement, but a right exercised over Government 
waste by permission of Government. 

The second appeal fails and is dismissed with costs. 

As to the memorandum of objections the Judge was right in holding, 
that kumki right did not entitle plaintiffs to a decree for possession. It is 
a right to do certain things over Government waste. As to land No. 2, 
it is found to be more than 100 yards from plaintiffs’ warg and, therefore, 
they can have no kumki right over it. This is a finding of fact which is 
conclusive in second appeal, as there was evidence to support it. The- 
memorandum of objections is also dismissud with costs. 


16 M. 305. 

APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins, Kt., Chief Justice, 

and Mr. Justice Handley. 

Venkatavaraga {Defendant), Appellant v. The District Board 
of Tanjore in charge of the Nadar Chattram ( Plaintiff ), 
Respondent .* [5th and 22nd September, 1892.] 

Limitation Act—Act XV of 1877, Schedule II, Articles 110, 120 -Suit to recover custom- 
ary dues payable on account of a chattram —Rent. 

In a suit by the District Board in charge of a chattram to recover a certain 
sum as the arrears of various merais, being customary dues payable by the 
defendants for the benffit of the chattram on account of lands held by thorn the 
defendants raised no objection on tbe ground that there had been no exchange 
of pattas and muchalkas, but among other defences they relied upon a plea of 
limitation: 

Held , (1) that the defendants should be considered to have admitted tacitly 
that the exchauge of pattas and muchalkas had been dispensed with; 

(2) that the suit was governed by Limitation Act, Schedule II, Article 
120, and not by Article 110 as a suit for rent. 

SECOND appeal agaiust the decree of J. A. Davies, District Judge’ 
of Tanjore, in appeal suit No. 807 of 1890, confirming the [306] decree 
of S. Ramasami Avyangar, District Munsif of Tiruvadi, in original suit 
No. 132 of 1890. 

Suit by the District Board in charge of a certain chattram to recover 
certain sums of monies alleged to be tbe value of certain merais, called 
Easvaram Kovil merai, Kalvadi merai, Kanakkaruppu merai, water-shed 
merai and one-eighth share in Arthamania melvaram, besides ready- 
money payments for kattukarai theervah and kaval fees, alleged to be due 


• Second Appeals Nos. 1440, 1441 and 1548 of 1891 and Civil Revision Petition 
No. 379 of 1891. 
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by the defendants for faslis 1293 and 1294 in respect of the nimja and 
punja lands inoluded in defendant’s raerais. 

The defendants had executed no muchalkas and recovered no pattas 
ou account of the land in question, but they raised no objection to 
the maintainability of the suit on this account. It appeared that these 
dues had been collected on account of the cbattram as of right for many 
years, and the District Munsif passed a decree as prayed. The District 
Judge confirmed this decree, aod the defendants preferred this second 
appeal. 

Rama Ran , for appellant in second appeals N 03 . 1440 and 1441 ot 

1891. 

Pattabhirama Ayyar, for respondent. 

Parthasaradhi Ayyangar , for appellant in second appeal No. 1548 of 
1891, and civil revision petition No. 378 of 1891. 

Pattabhiravia Ayyar , for respondent. 

JUDGMENT. 
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The principal point argued in these appeals is limitation. For 
appellant it is contended that the amendment of the plaint ordered by the 
District Judge by which the District Board was substituted for the 
President of the L'cal Fund Board was in fact the substitution of a new 
plaintiff, and that, therefore, by Section 22 of the Limitation Act, the suit 
must be deemed to have been instituted at the date of the ordei, and at 
that date (12th March 1890) the suit was barred by limitation, being a suit 
for merais for faslis 1293, 1294 which ended 30th June 1885. The appel¬ 
lant’s vakil argues that the suit comes under Article 110 of Schedule II of 
the Limitation Act, suits for aureus of rent, and that the period of 
limitation is therefore three years. We think this is not a suit for arrears 
of rent. The merais or customary dues sued for are not claimed by 
plaintiff as landlord, but as due to the chattram by custom. There is no 
definition of the term rent in the Limitation Act, and we must construe 
it strictly in the case of a disenabling statute. So construing it we tbink 
it does not include customary [307] dues of the kind claimed in this suit. 
The relation of landlord and tenant does not exist between the plaintiff 
and defendants and we think there is a clear distinction between suits 
like the present and ordinary suits for arrears of rent, a distinction which 
is recognized by the Provincial Small Cause Courts Act by placing the two 
kinds of suits under different heads in the schedule (Articles 8 and 13 of 
Schedule II of Act IX of 1887). If the suit does not come under Article 110 1 
of the Limitation Act, it does not appear to fall under any other description 
of suits in the schedule, and fehere f ore is governed by Article 120 as a suit for 
which no period of limitation i9 provided elsewhere in the schedule and 
the period is six years. Even regarding the suit as instituted at the date of 
the District Judge’s order of 12tb March 1890 it i3 brought within six 
years from the date of the cause of action and i9 therefore nob barred. 

In this view it is unnecessary to consider the question whether 
Section 22 of the Limitation Act applies to the case, and we therefore- 
express no opinion upon it. 

Another point raised is that exchange of pattas and muchalkas was a 
condition precedent to the plaintiff's right to sue. This contention was 
Dot raised by the defendants themselves, and, we agree with the District 
Judge that this amounted to a tacit admission that pattas and muchalkas 
had been dispensed with by the parties. Lastly, it is argued that the 
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merais claimed are unreasonable. Both Courbs have found tbafc they are 
fair and reasonable and have been claimed as of right for a long period. 

The second appeals fail and are dismissed with costs. Civil revision 
petition No. 378 of 1891 is also dismissed with costs. 


16 M. 308 = 2 Weir 579. 

[308] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collin's, Kt., Chief Justice, arid 

Mr. Justice Wilkinson. 


Qcjeen-Empress u. Bartlett. "' [12th and 30bh August, 1892.] 

Criminal Procedure Code. Section 4^4 —European British subject — Relinquishment of 
right to be dealt with as such British subject—Trial by Second-class Magistrate. 

A European British subject was prosjeuted in the Court of a Second-class 
Magistrate, who was a Hindu, on a charge of mischief. The accused appeared 
and did not plead to th9 jurisdiction of the Magistrate, who proceeded with and 
disposed of the case : 

Held, that the Magistrate hid not ac‘ed ultra vires since the accused had relin¬ 
quished his right to be deilt with as a European British subject. 

[F., 37 C. 4G7 (518) = 14 C O, 1114 = 7 Ind. Cn. 359 (378)= 11 Cr. L.J. 453 ] 

Case referred for the orders of the High Court under Criminal Pro¬ 
cedure Code, Section 438, by J. Thompson, District Magistrate of 
Chingleput. 

The case was stated as follows: 

“ I have the honour to submit for the orders of the High Court, under 
“ Section 438, Criminal Procedure Code, the records in calendar No. 83 of 
1892, on the file of the Sheristadar Second-class Magistrate of Saidapet 
“ taluk. 

“ The defendant in the case, Mr. W. H. Bartlett, was accused under 
“ Section 429, Indian Penal Code, of mischief by killing a horse over 
“ Rs. 50 in value. The witnesses examined having failed to give evidence 
“ against him, he was discharged under Section 253, Criminal Procedure 
“ Code. 

“ I have no doubt, on perusal of the record and on hearing the station- 
“ house officer who is entered in the charge-sheet as a witness, but was 
“ not examined, that the case was compromised, a chief witness kept out 
“ of the way, and that the three other witnesses perjured themselves. 

“ The inquiry has been grossly gone about by the Magistrate ; bu 
“ apart from that, Mr. Bartlett being a European British subject, was 
“ not, under Section 443, Criminal Procedure Code, [309] triable by 
"this particular Magistrate, who is neither a Magistrate of the first class nor 
a European British subject. Mr. Bartlett waived his right to be spe- 
" cially dealt with, and the Second-class Magistrate considered he had 
" jurisdiction under Section 454, Criminal Procedure Code. That section 
apparently has reference to cases where the Magistrate has no reason to 
" consider that the accused is a European British subject and the accused 
is silent; but when th3 Magistrate was satisfied, as in the present case, 
his jurisdiction was ousted. 


• Criminil Revision Case No. 234 of 1892. 
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“ The whole proceedings appear, therefore, to bo void, and I request 
“ the orders of the Honorable the Judges that the proceedings held be 
quashed and the case be tried boforea competent Court.” 

Mr. R. F. Grant, for the accused. 

The Acting Government Pleader and Public Prosecutor (Subramanya 
Ayyar), for the Crown. 

JUDGMENT. 

We are unable to accept the view of the District Magistrate as to tbe 
interpretation of Section 454, Criminal Procedure Coda, which must, we 
think, be read along with Section 443. The Second-class Magistrate was 
disqualified to try the accused solely because the accused was a European 
British subject. When the accused appeared before the Magistrate he 
relinquished his right to be dealt with as such British subject and there¬ 
fore lost all the benefit of the special procedure laid down in Chapter 
XXXIII. This is the view taken of the law by both the Calcutta and 
Bombay High Courts, and we think it is the proper construction to be 
put upon Sections 443 and 454. 

We decline to interfere. 


16 M. 310. 

[310] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

BRAHMAYYA AND ANOTHER ( Plaintiffs ) V. LAKSHMINARASIMHAM 
AND ANOTHER [Defendants)* [29th August, 1892.] 

■Court Fees Act—Act VII of 1870. Section 7— Decree for rejectment and mesne profits— 
Court Jee on memorandum of appeal. 

A memorandum of appeal from a decree directing ejectment and awarding 

mesne profios is ohargeable wuh Court, fees calculated both on the land and on 

the mesne profits. 

23 M. 84.] 

Case stated under Civil Procedure Code, Section 617, by G. T. 
Mackenzie, District Judge of Kistna. 

The case was stated as follows : 

“ In suit No. 565 of 1890 on the tile of the District Munsif of Masuli- 
“ patam plaintiffs, who are agraharamdars, sued to eject a tenant. They 
“paid Rs. 30 Court fees on the plaint under Section 7, v (c) of the Court 
“ Pee 3 Act. The defendant pleaded permanent occupancy rights, but the 
“ District Munsif passed a decision ejecting him. Against this decision 
“the defendant appeals and contends that be has occupancy rights aod 
“ cannot be ejected. He has paid only 8 annas on his appeal under 
“clause v of Schedule II of the Court Fees Act and in support of this he 
“ cites Bibi v. Morfan (1). 

“ Such suite for ejectment in the Civil Courts of this district have 
become frequent. Hitherto they have been classed under Section 7, 
“ v ( c ) of the Court Fees Act, but my attention is now drawn to this decision, 
“ Bibi v. Morfan (1) classifying them under No. 5 of Schedule II with a 
fixed Court fee of 8 annas. 

• Referred Oase No. 11 of 1890. 

(1) 11 C.L.R. 91. 
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“ The present case is that of an appeal by a defendant, and he 
“ contends that his appeal has do concern with possession, because tbe 
“ land is in his possession. He contends that his appeal is to establish 
“ his occupancy right iD the words of Schedule II, 5. 

“ Section 7, xi (d) refers to suits to contest a notice of ejectment.. 
“ I do not understand what suits these can be. In [311] Mahomed 
v. Lakshmipathi (1) the High Court says that a' mere notice’ does not 
afford a cause of action.” 

Counsel were not instructed. 


JUDGMENT. 

The appeal is from a decree which directed ejectment and awarded 
mesne profits. Tbe Court fee should be calculated on the laud and the 
mesne profits which are the subject-matter of the appeal. 

The Judge is right in his opinion that Section 7 of the Court Fees 
Act is applicable to the case. 


16 M. 311 = 3 M L.J. 144. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


SUNDARAM ( Defendant ), Appellant v. SlTHAMMAL AND ANOTHER 
(Plaintitfs), Respondents * [19th July and 4th October, 1892.] 

Limitation Act XV of 1877. Schedule II, Articles 91, 144— Suit for land—Cancellation 
of instrument ajfectina the land by plaintiff. 

In a suit brought in 1889 to recover land, it appeared that the defendant had 
been in possession sin^e 1885, hiving obtained in 1883 a conveyance of tho land 
from one of the plainti9s. It was found on the evidence that that cmveyauce 
had been obtained by fraud and was supported by do consideration. The other 
plaintiff claimed under an instrument of 1884 which recited that of 1883 and 
wis executed by the same person The plaint contained no prayer for ibe 
cancellation of the conveyance of 1683 : 

Held , that tbe suit was not barred by limitation. 

[R., 22 B 1 ; 25 B. 76 ; 23 C. 460 ; 33 C. 237 = 1 C.L.J. 403 = 9 C.W N. 636; 17 M. 255; 
28 M. 338 1313); 28 M. 319=15 M L.J. 228; 24 M.L J. 592 (616) = 13 M.L.T. 
469=1918 M.W.N. 458; l O.C. 17S; 1 O C. 229; 11 O.C 346 ; 75 P.R 1896; 
84P.R. 1902 = 116 P.L.R. 1902; D. t 32 M. 72 = 5 M.L.T. 99.] 

SECOND appeals against th9 decree of C. Venkobachariar, Sub¬ 
ordinate Judge of Madura (West), in appeal suits Nos. 278 aud 280 of 
1890, confirming tbe decrees of T. Sadasiva Ayyar, District Munsif of 
Madura, in original suits Nos. 27 and 29 of 1889. 

Suit to recover possessioo of land. 

The fact, of these casss are stated suffi ciently for the purposes of this 
report in the judgmeot of MUTTUSAMI Ayyar, J. 

Tlie defendant preferred these appeals. 

Mr. K. Brown , for appellant. 

Subramany Ayyar, for respondents. 

JUDGMENT. 

[312] Muttesami Ayyar, J.— The second respondent is a person 
of weak mind, and the first respondent is his adoptive mother. The land 
in dispute originally belonged to the former, and on the 22n d December 

* Second Appeals Nos. 925 and 927 of 1891. 

(1) 10 M. 368. 
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1883, he executed a sale-deed (Exhibit IX) regarding it in appellant’s 
favour for Bs. 50. On the 9th February 1884, he conveyed all his 
properties, including the land in question, under document B to bis adoptive 
mother. In 1889 respondents brought this suit to recover the land with 
mesne profits on the ground that appellant took wrongful possession 
of it in 1885 and since continued to hold possession adversely to them. 
The plaint did not refer to the sale-deed (IX), nor did it pray that it should ] 
be cancelled or set aside, and the suit, as based on the averments in tbe^ 
plaint, was one brought t.o recover possession of immoveable property from 
appellant, who held it adversely to respondents, and as such, it would be 
governed by Article 144 of tbe second schedule of the Act of Limitations. 
For appellant it was contended that Exhibit B was obtained by fi aud,and 
that he was lawfully in possession as purchaser under instrument IX. It 
was further alleged that both respondents could not maintain the suit, 
and that tbe claim was also barred by limitation. The first and second issues 
fixed in the suit raised three questions, viz., whether the sale-deed (IX) was 
genuine, whether it was valid, and whether the suit was barred by limita¬ 
tion. As for the first and seco^ d questions the District Munsif found that 
appellant and three o 'hers had conspired together to deprive second respon¬ 
dent of his proDerties, that Exhibit IX was the result of such conspiracy, 
that it was either a forgery or at least a spurious document executed for no 

consideration, and that anpellant took wrongful possession of the land in 

dispute in the beginning of 1885. On appeal the Subordinate Judge 
concurred in the finding that Exhibit IX was the result of a conspiracy 
to defraud second respondent and Dot a bona fide transaction supported 
by consideration. As regards tbe genuineness of the document, however, 
he did not come to a clear finding, but observed that second respondent 
•denied his signature in Exhibit IX that the signatures did not correspond 
with his genuine signatures, and that much need Dot be said ahout it. 

The fact therefore, definitely found by both the Courts below is that 
Exhibit ’ IX was obtained by fraud and is supported by no con¬ 
sideration. As regards the question of limitation, the Subordinate 
Judge held that the sale being tbe result of fraud aud [313] based on 
no consideration whatever, it was void, and that it was not necessary 
for respondents to set it as'de before recovering possession, and that their 
claim was, therefore, not barred by Article 91, Limitation Act. He observed 
further chat even assuming that that article did apply, the sale-deed not 
being registered, respondents could not have known of its existence, and 
its production in Court might be taken as fixing them with notice of its 
existence Ic is contended on appellant’s behalf that respondents were 
bound to set aside the sale-deed (IX) before they could recover possession 
that a suit to set it aside for fraud would be barred by Article 91 of the Act 
of Limitation, and that on this ground the appeal must be decreed. In 
support of this contention appellant/* Counsel draws our attention to the 
decision of the Privy Council in Janki Kunwarv Ajit Singh (1) and Jaga- 
damba Ghoadhrani v. Dakhma Mohun Boy Chacdhn { 2). On the other 
hand it is argued on respondent’s behalf that they were at liberty to 
claim possession on title, that the sale evidenced by Exhibit IX was part 
of appellants case, that it was for him to show that it was true and valid, 
and that Article 91 did not apply to a suit to recover possession. Eeliance 
is placed in support of this contention on Boo Jinatboo v. Sha Nagar Valab 

Kanji (3). __ 

(1) 15 0. 58. (21 13 C. 308. (3) 11 B. 78. 
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1892 In Exhibit B a reference is made to Exhibit IX and the former being 

Oct. 4. dated 1884. Respondents must be taken to have been aware of its existence 
at least from 1884. The observation of the Subordinate Judge that respond¬ 
ents must be taken to have discovered its existence only when it was pro¬ 
duced cannot be supported. The substantial question is whether respond¬ 
ents are bound first to set aside the sale-deed (IX), and whether by omit- 
ting to do so they forfeited their title to the land, though twelve years had 
16 M. 311= D ot elapsed from the date of the sale, and though the document was really 
3 M.L.J. 144 obtained by fraud and there was no consideration for it. It is a clear rule 

of law that no party can recover property against bis own instrument 
without showing that such instrument is inoperative for fraud. It is also 
clear that title to land may continue to subsist, though a claim arising 
therefrom to a particular relief, such as a claim to rent in arrears for more 
than three years, may be time-barred. The real point lor consideration is 
whether the cancellation or setting aside of an instrument is, upon the true 
construction of [314] Article 91, a specific relief as contemplated by 
Section 35 of Act I of 1877 or a special transaction affecting the title to land. 
According to the general scheme of the Act of Limitations, title to land is 
acquired or lost only by adverse possession extending to twelve years or 
more. It is provided by Section 28 of that Act that at the determination of the 
period theseby limited to any person for instituting a suit for possession of 
any property, his right to such property shall be extinguished. There is hard¬ 
ly room for doubt that a suit to cancel or set aside an instrument is not a 


suit for possession of property since it is open to the party in possession 
to institute such suit. I am of opinion that Article 91 is not applicable 
to suits in which the substantial relief claimed is the recovery of land. A 
reference in such suit to an instrument obtained by fraud is necessary 
only by way of confession and avoidance and not as part of the 
relief claimed. This is also the view taken by the High Court at Bombay 
in Abdul Rahim v. Kirparam Dc.ji(l), in Boo Jimatboo v. Sha Nagar 
\ alab Ranji{2). In the former the suit was brought by a person who 
claimed under the 'ady who executed the instrument which was impugned 
as fraudulent, and it was held that Article 95 did not bar the suit to recover 
his share in her estate. In the latter, the document impugned was 
executed by one of the plaintiffs, and it was yet decided that Article 92 
was not applicable. This was also the op : nion expressed by Straight, J., 
in Bazari Lai v. Jadaun Singh{ 3). The remarks made in with reference 
to Article 92 are equally applicable with reference to Article 91. The 
learned Judges observed there that if it were possible for the Court 
to award to the plaintiffs’ possession of the land and bold that the 
defendants had no right to keep the same without declaring the bonds 
to be void, the plaintiffs would hardly care much whether the bonds 
were cancelled or not, whilst in order to bring the case under Article 
92, Schedule II of the Limitation Act there must be a bare declaration 
asked regarding the cancellation of the bonds. Again Article 91 describes 
the suit to which it is applicable as one in which the relief claimed is the 
cancellation or the setting aside of an instrument, and does not in terms 
apply to a suit for possession in which an averment regarding an outstand¬ 
ing instrument is made by way cf confession and avoidance in order to 
prevent the defendant from [315] setting it up as an answer to the claim. 
Such an averment, it seems to me, cannot alter the nature of the suit. 
The appellant’s Counsel draws attention to the decision of the Privy 


(1) 16 B. 1186 (89). 


(2) 11 B. 78. 
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Council in Janki Kumvar v. Ajit Singh (1). But the plaintiffs in that case 
asked for a deoree for their property being restored upon their paying to 
defendants so muoh of the consideration as might be found to be justly 
due under the sale-deed which was impugned for fraud. The prayer for 
the cancellation of the instrument and for the declaration that it created 
only a charge for the amount actually paid, was essential part of the 
relief claimed in the plaint. 

Another case on which appellant’s Counsel relies is Unni v. Knnchi 16 — 

Amma{ 2). The decision in that case proceeded on the ground that the 3M • IJ • , • ‘ 
cancellation of the instrument was not an essential part of the relief 
claimed in the plaint. It is true, as observed there, that, as a matter of 
substantive law, the party seeking to recover property against his own 
instrument must show that it is void for fraud for the obvious reason that 
as long as an instrument creating a later title is not invalid, his prior title 
cannot prevail. It i9 also true that so long as the prior title is not ex¬ 
tinguished by twelve years’ adverse possession, his right to avoid the later 
instrument bv confession and avoidance exists. Otherwise there would 
be this anomaly. Suppose that the party executing a fraudulent sale-deed 
is in possession of the property notwithstanding the sale, and that the pur¬ 
chaser brings a suit after the lapse of three years, there must, in that 
case, be a decree in his favour on the ground that, notwithstanding his 
possession, the vendor cannot set aside the deed under Article 91. Thus 
the purchaser would acquire a valid title to land in the fourth year, though 
the sale-deed might be fraudulent, whilst according to Section 28 of the 
Act of Limitation, title to immoveable property is not lost unless there has 
been adverse possession for more than twelve years. 

I would dismiss these appeals with costs. 

Best, J.—The parties to these two appeals are the same, and the 
question for decision in both is also the same, Damely, whether the suits 
(instituted by the respondents) are barred by Article 91 of Schedule I of 


the Limitation Act. 

As the sale-deeds relied on by the appellant are dated so far [316] 
back as 1883 and 1882, aud these suits were not instituted till 1889, 
they are clearly time-barred if Article 91 is applicable. 

In support of appellant’s contention that the article referred to above 
applies, reference has been made to a dictum of a Bench of this Court in 
Unni v. Knnchi Amma (2), which is as follows : “ There can be no doubt 
“ that when a person seeks to recover property against an instrument exe- 
“ cuted by himself or one under whom he claims, be must first obtain the 
“ cancellation of the instrument and that the three years’ rule enacted by 
“ Article 91 applies to any suit brought by such person.” Janki Kunwar 
v. Ajit Singh (l), which is referred to as authority for the above dictum,, 
was a suit in which plaintiffs came into Court expressly asking that a deed 
admittedly executed by one of them should be set aside on the ground of 
its having been obtained by fraud and undue influence, and further praying 
that the property be restored to them “ upon their paying to the defendant 
'■ so much of the consideration money as might be found to be justly due.” 
The case was thus one in which the conve>ance was not only admittedly 
executed, but had also admittedly had operation given to it, so as to 
affect the property, and, as was observed in Raghubar Dyal Sahu v. Bhikya 
Lai Misser( 3), it is difficult to see how a person who omitted or neglected 
to have such a conveyance set aside within the time allowed for a suit for- 



(1) 16 G. 69. 


(2) 14 M. 26. 


(3) 12 C. 69. 
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1892 doing this can afterwards challenge its operation or effect and recover 
Oct. 4. property, " the title in which it, if valid, operated to transfer, such 

- “ transfer being further actually carried out.” In the cases now under 

APPEL* appeal, however, the finding of the Lower Appellate Court is that neither 
LATE was their consideration for the documents on which appellant relies nor 
Civil. did possession of the property pass unier them, but that appellant subse- 
— quenbly got possession of the laods by persuading the tenants to join him 
16 M. 311= t0 defeat the plaintiff’s title. Such being the case, appellant’s possession 
3 M.L.J. 144. mus t be held to be that of a trespasser and consequently these suits 

brought within twelve years from such possession being taken are not 
time-barred. 

I concur therefore in dismissing both these appeals with costs. 

16 M. 317 = 3 M.L.J 12. 

[317] APPELLATE CIVIL. 

Before Sir Anhur J. H. Collins, Kt., Chef Justice, and 

Mr. Justice Parker. 

President of the Taluk Board, Sivaganga, and another 

( Defendants ), Appellants o. NaRAYANAN ( Plaintiff), Respondent ." 

[7th November, 1892.] 

Local Boards Act [Madras)—Act V of 1884, Sections 27, 156— Notice of action—Form 
of suit—Injunction against Taluk Board. 

Tbe plaintiff built a wall on his land situate within the limits of the Siva¬ 
ganga Taluk Hoard. The Local Board called upon him to remove the wall as 
constituting an obstruction, and gave him notice that in deiault of h;s doing 
so it would be demolished by the authorities. The plaintiff now brought a suit 
against the President of the Taluk Board and the Chairman of tbe Union, 
within the limits of which tbe land-was situated, for an injunction restraining 
tbo defendants from interfering with the wall. No Dotice of action was given 
under Local Boards Act, Section 156. In the Courts of first instance and first 
appeal no objection wap taken to the frame of the suit with reference to tbe 
provisions of Section 27 : 

Held, <1) that the defendants sh mid nob bs permitted on sacood appeal to 
raise such objection to the frame of the suit; 

(2) that previous notice of action under Saction 156 was not Decessary 

[F., 16 M. 474: R., 22 B. 289 (F.B); 22 3. 636; 25 B. 142 ;35 B 362 = 13 Bom. L R. 273 
(276) = 10 Ind. Cas. 639; 32 M. 371= 4 Ini. Cas. 32 = 19 M.L.J. 333 = 4 M.L.T. 
202 ; 4 M.L.T. 209 (F.B) ; D., 28 M. 551] 

Second appeal against the decree of T. Weir, District Judge of 
Madura, in appeal suit No. 63 of 1891, confirming the decree of S. Dora- 
sami Ayvangar, District Munsif of Sivaganga, in original suit No. 455 or 
1890. 

Suit against the President of the Taluk Board, Sivaganga, and the 
Chairman of a Union within the taluk, for a permanent injunction 
restraining tbe Taluk Board and the Union in question from in any man¬ 
ner interfering with a wall erecte 1 on certain laud, described in the plaint, 
which was the property of the plaintiff. No notice of the claim was 
given under Local Boards Act, Section 156, which is in the following terms: 

No action shall be brought agiinsi any Local Beard, or any of 
“ their officers, or any person acting under their direction for anything 
“ done or purporting to be done under this Act until the expiration of one 
“ month next after notice, in writing shall [ 318 ] have been delivered 

* Second Appeal No. 319 of 1892. 
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“ or left at the office of the Local Board, or at the place of abode of such 
*' person, explicitly stating the cause of action and the name and place of 
“ abode of the intended plaintiff; and, unless such notice be proved, the 
“ Court shall find for the defendant; and every such action shall be com- 
“ mencei within six months next after the accrual of the cause of action, 

“ and not afterwards ; and if any person to whom any such notice of action 
“ is given shall, before action brought, tender sufficient amends to the = 

“ plaintiff, suob plaintiff shall not recover more than the amount so tender- * 12 

“ ed, and shall pay all costs incurred by the defendant after such tender. 

The District Munsif passed a decree as prayed, and it was confirmed 
on appeal by the District Judge. 

The defendants preferred this second appeal stating, among other 
grounds, “ the plaintiffs suit ought to have been dismissed also on the 
“ ground that the suit ought to have been brought against the Taluk Board, 

“ Sivaganga, as provided by Section 27 of the said Act and not against 
“ Messrs W B Avling and Ramasami Ayyar. 

Bhashyam Ayyannar , for appellants. 

Bamachandra Rau Saheb, for respondent. 

JUDGMENT. 

Both Courts have found that the land in dispute is the private 
property of the plaintiff and that finding must be accepted in second 

aPP6 We do not think Section 156, Madras Act Y of 1884, applies. The 
cases contemplated in that section are suits for compensation and for 
■damages, and the principle is to allow public bodies time for tender of 
amends to the parties as to avoid litigation -see Chundsr Sikhur Bundo- 
vadyav Obhoy Churn Bag chi { l) followed in Syea Ameer Sahib v. Ven- 
kataravia (2), Price v. Khilat Chandra Ghosei 3), Sorabji Nassarvanji v. 

The Justice of the Peace for the City of Bombay (4) and Joharmal v. The 

Municipality of Ahmednagar (5). ....... 

This principle cannot apply when the object of the suit is to obtain a 

declaration of title to immoveable property and for an injunction to res¬ 
train interference with immoveable property. No [ 319 ] question as to 
misdescription or defect of parties was taken in the Courts below, and the 
point does not affect the merits of the case. The second appeal is dis¬ 
missed with costs. 


16 M. 319. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


MALLIKARJUNA ( Plaintiff ), Appellant v. Pullayya AND OTHERS 
( Defendants ) Respondents .* [23rd December, 1892.] 

S'ivil Procedure Code—Act XIVof 1882, Section 53— Amendment of plaint-Substitu¬ 
tion of legal representative for deceased defendant. 

A suit waa brought to recover arrears of rent. The persons whose names were 
entered on the record as defendants were in faot dead when the suit was institut¬ 
ed. The suit was dismissed. The plaintiff appealed, and sought leave to amend 

• Referred Cases Nos. 36 and 41 of 1892. 

(1) 6 0. 8. (2) 16 M. 296, (297). (3) 5 B.L.R. App. 50. 

(4) 12 B.H.O.R. 250. (5) 6 B. 580, 
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the plaint by substituting for the names of the dead men those of their legal 
representatives, as against whom the suit would then have been barred by 
limitation : 

. Held, that the amendment should not be allowed. 

[R.. 18 M. 33: 31 M. 86 = 17 M.L.J. 551 = 3 M.L.T. 12 ; 9 Ind. Cas. 760 = 9 M.L.T. 
347 = (1911) 1 M.W.N. 181 (182) ; 10 Ind.Cas. 218 (219) =21 M.L.J. 475 = 9 M. 
L.T. 499 ; 1 N.L.R. 117 (120) ; 2 N.L.R. 79 ; 103 P.L.R. 1902.] 

Cases referred for the decision of the High Court under Civil 
Procedure Code, Section 617, by G. T. Mackenzie.District Judge of Kistna. 

The case was stated as follows : 

” The Zamindar of Challapalli filed these two suits before the 
“ District Munsif of Masulipatam to recover rent due by tenants. The 
“ tenants had died before tho suits were filed, but the zamindar’s office 
“ was not aware of that. The District Munsif dismissed the suits. On 
appeal it is contended that plaintiff ought to be permitted to amend the 
“ plaint by substituting for the names of the dead men the names of 
“ their sons. The sons have been served as respondents and appear at 
the bearing of the appeals. 

“ It is contended for plaintiff that a fresh suit against the sons is 
“ time-barred and that a refusal to permit the amendment of the plaint is 
“ a denial of justice. It is contended that the father and son are one- 
“ legal and continuous persona, and that this amendment does not 
“ change the nature of the suit. Especially [320] may this be contend¬ 
ed in the case of tenants under a zamindar, who enjoy, if not permanent 
“ occupancy right, at least an hereditary tenure from year to year, 

“ which can be terminated only under Section 12 of Act VIII of 1865. 

“ I have yielded to his argument in a revenue appeal, where a patta 
“ was tendered to a father and a suit to enforce acceptance was filed after 
“ his death. In that case I substituted the son’s name, because it appeared 
“ to me that tender and suit were one continuous legal process. But I 
“ am unable to extend this to a suit in a Civil Court to collect rent. Such 
“ a suit commences with the plaint, aDd if the defendant is dead before the 
“ plaint is filed I think that plaintiff must file a fresh suit against the heirs. 

“ There is some force in the argument about the hereditary tenanoy, hut I 
“ think that this does not sufficiently differentiate this case from the case 
“ of any other Hindu father and son. 

“ Holding this view, I was disposed to confirm the decision of tho 
“ District Munsif and to dismiss these appeals, but the plaintiff repre- 
“ sented that there is no second appeal and asked that a reference might 
“ be made, because the question is of importance to him, as it is impossible 
“ that his central office should have immediate information of the death 
“of every raiyat who dies on the estate.” 

Pattabhirama Ayyar , for appellant. 

The respondents were not represented. 

JUDGMENT. 

It does not appear that leave to amend was asked for in the Court 
of First Instance before decree. We do not think that an amendment 
ought to be allowed on appeal; if by so doing the defendant is likely to bo 
precluded from pleading limitation. Weldon v. Neal (1). 

Upon the faots stated, therefore, we are of opinion that the 
amendment asked for should be refused and the plaintiff left to his 
remedy by a regular suit. 

(1) L.R. 19 Q.B.D. 394. 
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[321] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Ramalakshmi {Claimant), Appellant, v. The Collector of 

KiSTNA, Respondent * 

[22nd December, 1892 and 8th Eebruarv, 1893.] 

Land Acquisition Act-Act X of 1870, Section 55-Reference by a Collector—Jurisdiction 
of a District Court. 

A Collector is not competent to refer nor a District Judge to decide any ques¬ 
tion arising under Land Acquisition Act, Section 55. 

CASE referred for the orders of the High Court under Civil Procedure 
Code, Section 617, by G. T. Mackenzie, District Judge of Kistna. 

The case was stated as follows : 

“ XJmmanedi Ramalakshmi owns a house and compound at Bezwada. 
“ The railway took up a portion of her compound and she accepted the 
“ Collector’s offer of compensation. The railway now requires another 
“ strip of her compound, extent 40f square yards. The Collector offers ten 
“ annas a yard. Claimant does not objeot to this valuation, but she con- 
“ tends tbat under Section 55 of Act X of 1870 the Collector must take 

the whole house and compound. ^ , 

“ The Collector, thereupon, referred the matter to the District Court. 

Claimant relied upon Khairati Lai v. The Secretary of State for 

India il). The Government Pleader, on the other side, cited Taylor v. 

The Collector of Purnea (2). 

“ I held that my duty was merely to value the land actually taken 

■« up> that I had no power to compel the railway to acquire the whole 

“ house and compound, that the remedy under Section 55 must be by a 

“ suit, and that, on the merits, Section 55 would not apply to this case. 

“ As there is no dispute about the valuation of the land taken up, I 

“ approved the Collector’s offer. At claimant’s request I now state the 

“ dispute regarding Section 55. . . 

" There seems to be no appeal. Under Section 28 my decision on 

11 this point of law is final. I do not understand how [322] there 

was an appeal to the High Court in Khairati Lai v. The Secretary of State 

“ for Indiail). 

“ In Taylor v. The Collector of Purnea (2) the High Court set aside 
“ the District Judge’s order under Section 55 as ultra vires. 

“ appears to me that the view taken by the Calcutta High Court 
“ is correct. When the Collector makes a reference to the District Court 
“under this Act, the District Court derives its jurisdiction from the 
“ reference and its powers are limited to settling the amount of compensa- 
“ tion for the land actually taken up or apportioning that compensation, 

“ Kharshedji Nasarvanji Cama v. Secretary of State (3) was a suit to 
“ compel a railway to take up the whole of a mill after they had taken the 
“ we u w hence water was obtained for the mill. It was under Section 32 
“ of Act VI of 1857, which was in the same words ae is Seotion 55 of the 
present Act. This shows that a suit is the correct remedy. 


1893 

Feb. 8 . 

Appel¬ 

late 

Civil. 

16 M. 321 = 
3H.L.J, 188 




(( 


U 


41 


<4 


(1) 11 A. 878 




* Referred Case No. 87 oi 1892. 

(2) 14 0. 423- (3) 6 B.H.O.R.O.O, 97. 

931 


46 Mad. 323 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1893 

Feb. 8, 

Appel¬ 

late 

Civil. 

16 M. 321 = 
3 M.L.J. 188. 


“ If the point can be decided by the District Court on a reference, 
‘ then, upon the merits, I think that the claimant’s contention must fail. 
‘ The land acquired is a portion of the compound in front of the house. 
' The house will be habitable as before and this appropriation of 40 square 
‘ yards of compound in front of it will make little difference. Claimant 
' relies upon the decision in Khairati Lai v. The Secretary of State for 
‘ India (1) and upon the English decisions under Section 92 of the Land 
( Glauses Consolidation Act of 1845. I admit that these decisions are in 
claimant ’3 favour, but I doubt if they will be followed in the Madras 
‘ Presidency where compounds are so large. A compound in front of a 
‘ house is not a necessity; many houses have a frontage immediately on 
“ the street. 


Also, I do not understand bow claimant’s contention regarding 
“ Section 55 can be reconciled with the third clause of Section 24 which 
contemplates damo.ges for severance. 

I have therefore the honour to submit the following questions : 

(fl) Can a District Court, on a reference from the Collector under 
i( Act X of 1870 regarding the amount of compensation for part of premises 
taken up, apply Section 55 and compel the Collector to take up the 
“ whole ? 

[323] (5) If so, in the present case, ought the Collector to acquire 

“ the whole house and compound ?” 

Pattabhirama Ayyar, for the claimant. 

The Acting Government Pleader ( Subramanya Ayyar) for the 
Collector. 


JUDGMENT. 

As observed by the Calcutta High Court in Taylor v. The Collector of 
Purnea (2), the Collector is not comptent to refer and the Judge is not 
Competent to decide any question arising under Section 55 of the Act. 
The Act confers only a special and limited jurisdiction to the Judge to 
deal with two classes of questions, viz., the award of compensation and 
its apportionment among several claimants. When there is a difference 
of opinion as to whether the whole house should be taken up by 
Government or not, the proper course for the party is to institute a regular 
suit. 

We are of opinion that the view of the Judge is correct. 

The costs of this reference will be the costs of the cause. 


16 M. 323 = 3 M.L.J. 131. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , and 

Mr. Justice Parker. 


Rajah of Venkatagiri (Defendant No. 1), Appellant v. 

Yerra Reddi ( Plaintiff), Respondent * [HLh January, 1893.] 

Rent Recovery Act ( Madras)—Act VIII of 1865, Section 49 —Suit for restoration of specific 
moveable property. 

A raivat brought a suit in the Court of a Deputy Collector as under the Rent 
Recovery Act, praying for the release from attachment and the restoration to him 
of certain moveable property and for some other subsidiary relief: 


(1) 11 A. 378. 


* Seoond Appeal No. 7 of 1892. 

(2) 14 C. 423. 
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Held, that the Deputy Collector had no jurisdiction to entertain the suit under 
Rent Recovery Aot, Seotion 49. 


1893 

JAN. 10. 


SKCOND appeal against the deoree of 0. Ramachandra Ayyar, 
AotiDg District Judge of Nellore. in appeal suit No. Ill of 1891, L324J 
reversing the decision of T. Jagannatham, Deputy Collector of Nellore, in 

summary suit No. 2 of 1891. ^ , 

In this suit, brought before the Deputy Collector under the Kent 
Recovery Act (Madras), the plaintiff sought to recover crops of the value 
of Rs. 260, alleged to have been wrongfully attached for arrears of rent 
by defendant No. 1 and to be at the time of suit in possession of defendants 
Nos. land 2. The decree of the Acting District Judge was passed m 


Appel¬ 

late 

Civil. 

16 M. 323 = 
a M.L.J. 131. 


favour of the plaintiff. 

Defendant No. 1 preferred this second appeal. 
Bashyam Ayyangar , for appellant. 
Ramachandra Rau Saheb , for respondent. 


JUDGMENT. 

We are of opinion that the suit is not sustainable under Section 49 of 
the Rent Recovery Act. The prayer of the plaint is not for damages, but 
for the release and restoration of specific moveablo property, together with 
some other subsidiary relief. The Revenue Court in which the suit was 
instituted is one of special and limited jurisdiction, and no such suit as 

the present will lie under Seotion 49. . 

It might have been open to the plaintiff to prefer a petition under 

Section 32 for the release of the property, but in that case there would be 

n ° a The suit must, therefore, fail; but as this point was not taken before 
the District Judge, and on the facts found the conduct of the defendants 
has not been free from blame, we shall not award costs in their favour. 

The decree of the District Court must be reversed and the suit dismiss¬ 
ed, each party bearing his own costs throughout. 


16 H. 329. 

[325] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice , 

and Mr. Justice Parker. 

RAMASAMI ( Plaintiff ), Appellant v. BASAVAPPA ( Defendant ), 
Respondent * [14th and 16th March, 1893.] 

Civil Procedure Code , Sections 232. 462 Stile of deer ’«• holder* s interest under a decree 
_ Right of vendee when execution is refused. 

The assignee for value of a deoree obtained by two persona, of whom one was a 
minor, applied for execution of the decree, but bis application was refused under 
Civil Procedure Code, Seoi ion 232. He now sued to recover from his assignor the 
sum paid by him for the assignment: 

Held, that the plaintiff was entitled to recover. 

SECOND appeal against the decree of W. J. Tate, Acting District 
Judge of Salem, in appeal suit No. 222 of 1891, reversing the decree of 
J. S. Krishna Ayyar, District Munsif of Krishnagiri, in original suit No. 

22 of 1891. 


* Second Appeal No. 1064 of 1892. 
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JUDGMENT. 

In order to facilitate the realization by defendant of a judgment-debt 
and to procure the release of the judgment-debtor from jail, the plaintiff 
paid Rs. 1,000 and took a transfer of the decree from defendant. The 
decree was, however, in favour of a minor as well as of defendant, and 
the Court refused to [326] recognize the transfer. The plaintiff could 
not have appealed from an order under Section 232, as no appeal lies, and 
he was clearly entitled to be replaced in the same position as before. He 
could not anticipate that the Court would refuse to recognize the transfer, 
or that the transfer of the minor’s interest by defendant would be held to 
be void. The defendant could not enter into the agreement without the 
leave of the Court (Section 462, Civil Procedure Code); the contract was 
therefore, incomnlete, and the defendant failed to make in plaintiff’s 
favour a valid transfer. The case apoears to be within the rule laid down 
by the Privy Council in Seth Jaidyal v. Ram Sahae (1). 

The decree of the District Court may be reversed and that of the 
District Munsif restored. The plaintiff is entitled to his costs in this and 
in the Lower Appellate Court. 


The plaintiff was the assignee of a decree obtained by the defendant 
and an infant for whom he had been appointed guardian ad litem. The 
plaintiff paid Rs. 1,000 for the assignment of the decree to him. He was 
not, however, permitted to execute the decree, the Court considering, with 
reference to Civil Procedure Code, Section 232, that the interest of the 
infant decree-holder might be injured if effect ware given to the assignment. 
The plaintiff now sued for the recovery of the Rs. 1,000 paid by him, 
and the District Munsif passed a decree in his favour. This decree was 
reversed by the District Judge. 

The plaintiff preferred this second appeal. 

Subramanya Ayyar and Rajagopala Ayyar , for appellant. 

Subramanya Ayyar , for respondent. 


16 M. 326. 

APPELLATE CIVIL.. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

Vasudeva {Plaintiff No. 2), Appellant v. Madhava AND OTHERS 
(Defendants ), Respondents .* [29th September, 1892.] 

Court Fees Act—Act VII of 1870, Section 7, Clause 9— Civil Courts Act—Act III of 1873 
(Madras). Section 13 -Suits Valuation Act—Act VII of 1897, Section 11 —Valuation 
of mortgage suit—Appeal. 

In a suit in the Court of a Subordinate Judge to redeem certain land on pay¬ 
ment of Rs. 1,625, being a quarter of a debt for which it had been mortgaged 
together with other land, a decree was passed for redemption of part of the 
land, but the Court held that the plaintiff had not established his right to the 
rest. The plaintiff appealed to the High Court paying ad valorem Court fees 
computed on the value of the land exonerated only : 

Held, (1) that the ad valorem Court fees should be computed on one-fourth of 
the mortgage debt; 

(2) that the appeal lay to the District Court, and since Act VII of 1887, 
Section 11, did not apply to the oase, the petition of appeal should be returned 
for presentation in that Court. 

• Appeal No. 161 of 1891. 

(1) 17 C 432. 
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CR., 14 C.P.L.R, 154; 8 Ind. Cas. 973 (976) =5 L.B.R. 208 ; 11 Ind. Cas 742 (743) = 
U.B.R. (1911) 1st. Qr. 82 ; 23 P.R. 1909 = 197 P.L.R. 1903 ; 23 T.L.R, 123 
D., 30 M. 96 = 16 M.LJ. 458=1 M.L.T. 311.] 


Appeal against the decree of S. Subba Ayyar, Subordinate Judge of 

■South Ganara, in original suit No. 40 of 1889. 

[327] The facts of this case appear sufficiently for the purposes ot 

this report from the following judgment of the High Court. 

The plaintiff preferred this appeal. 

Narayana Ban , for appellant. 

Pattabhirama Ayyar , for respondents Nos. 3, 4, 6 and 7. 


JUDGMENT. 

Two preliminary objections are taken to the hearing of this appeal 
(i) that the appeal has not been properly stamped and (ii) that the appeal 

lies to the District Court and not to the High Court. 

The appeal is from a decree for the redemption of one-fourth of the 
property in the schedule on payment of one-fourth of the mortgage-debt. 
The Subordinate Judge held that 151 padipads claimed by defendants 
Nos 3 to 18 as their jenm were Dob liable to the mortgage-debt and 
belonged to the defendants Nos. 3 to 18. He decreed redemption of one- 
fourth part of the remainder of the property mortgaged. Plaintiff appeals 
on the ground that the decision of the Subordinate Judge so far as it 
relates to the 15| padipads was erroneous. Instead of valuing the appeal 
as reauired by Section 7. Clause 9 of the Court Fees Act at one-fourth of 
the mortgage-debt, he has fixed an arbitrary value of Rs. 200 on the 15i 
padipads and paid Rs. 15 only. No explanation is given why this arbitrary 
value was fixed. The proper stamp duty payable is Rs. 110 and the 

appellant must pay the difference. ^ 

With reference to the second objection, we have no doubt that the 

appeal does lie to the District Court and not to the High Court. Under 
Section 13 of the Civil Courts Act, this Court has appellate jurisdiction in 

cases heard by a Subordinate Judge only when the amount or subject- 

matter of the suit exceeds Rs. 5,000. In the present suit the value of 
the subject-matter is Rs. 1,625, the one-fourth of the mortgage-debt. Our 
attention is drawn by appellant’s pleader to Section 11 oi Act VII of 1889, 
and it is argued that the entire mortgage-debt, which was taken by the 
Subordinate Judge to be the value of the suit for the purpose of jurisdic¬ 
tion, must be taken as the value which regulates the appeal. That sec- 

tion only applies to cases in which the objection taken on appeal refers 

to the improper valuation of a suit by a.Court of First Instance or of 
appeal for jurisdictional purposes. It does not apply to a case like the 
present, in which we have to determine what was the real value of the 
subject-matter in the Subordinate Court. That was one-fourth of the 
mortgage-debt and not [328] the whole debt. The erroneous view taken 
.bv the Subordinate Judge is not rendered binding upon us by Section 11, 
because we are not now deciding whether or not he had jurisdiction, bub 
whether an appeal lies to this Court. The case Vydinatha v. Subramanya 
(1) has no reference to a suit for redemption of a mortgage. 

The appeal lies to the District Court. We order therefore that, on 
payment of the deficient stamp duty,the appeal be returned for presenta¬ 
tion in the proper Court. If the deficient stamp duty be not paid within 
one month from this date, the appeal will stand dismissed. 

The respondents are entitled to their costs in this Court. 


1892 

8EP. 29. 
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(1) 8 M. 236. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt., Chief Justice , 

and Mr. Justice Handley. 

Konna Panikar {Plaintiff), Appellant v. Karunakara 
AND OTHERS ( Defendants ), Respondents .* [15th August and 

5th October, 1892.J 

Evidence Act — Act I of 1872, Section 111 — Estoppel - Transfer of Property Act—Act IV 
o/l882. Section 60— Partial redemption—Indivisibility of mortgage — Civil Courts 
Act—Act III of 1873 (Madras), Section 14. 

The karnavan of a Malabar tarwad, having the jenm title to certain land and 
holding the uraima right in a certain public devasom to which other land 
belonged, demised lands of both de criptions on kanom to the defendants’ tarwad, 
and subsequently executed to the plaintiS a melkanom of the first-mentioned 
land and purported to sell to him the jenm title to the last mentioned land. In 
a suit brought by the plaintiff to redeem the kanom, and to recover arrears of 
rent: 

Held, (1) that, for the purposes of determining the jurisdiction of the Court of 
appeal, the value of the subject-matter of the suit was the aggregate value of th& 
two heads of relief ; 

(2) that the defendants were not estopped from denying the plaintiff’s 
right to redeem on the ground that ho did not represent the devasom ; 

(3j that the plaintiff who bad denied the title of the devasom in the Court 
of first instance, was not entitled to redeem the kanom as a whole, by virtue of 
his admitted title to part of the premises comprised in it. 

[R., 22 M. 209 = 8 M.L.J. 309 ; 14 C.P.L R. 154 (156) ; 17 Ind. Cas. 442 (444) =12 M. 
L.T. 493; 7 OC. 154 ; D., 19 M. 16 ] 

[329] Appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar at Calicut, in original suit No. 26 of 1889. 

Suit by the plaintiff as the karnavan of his tarwad to redeem a kanom 
comprising 26 parcels of land and recover arrears of purapad. 

The plaintiff claimed title for his tarwad to some of the parcels of 
land as purchaser and to the others as holder of a melkanom from the 
jenmi, viz., the Kolathill illom. Most of the defendants were the members 
of a tarwad of which defendant No. 1 was karnavan, namely, the kanom- 
dars under the kanom sought to be redeemed, and their tenants. The 
other defendants were members of the Kolathill illom. This illom held the 
uraima right in a public devasom to which belouged part of the property 
in suit, viz., those parcels of which the plaintiff claimed to be jenmi by 
right of purchase. 

The Subordinate Judge held that since the alleged purchase by the 
plaintiff passed to him no title to the last-mentioned parcels, be could not 
redeem them, and that since the kanom was indivisible, he could not 
redeem the other parcels alone, and accordingly be dismissed the suit. 
The plaintiff preferred this appeal. 

Bashyam Ayyangar and Govinda Menon, for appellant. 

Sankaran Nayar, for respondents Nos. 1 to 4. 

JUDGMENT. 

Mr. Sankaran Nayar for respondents raises the preliminary objection 
that the appeal lies to the District Court and not to this Court, as fch© 
value of the subject-matter of the su it does not exceed Rs. 5,000. 

* Appeal No. 79 of 1891. 
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We consider that there are two distinct causes of action in the suit, 
namely, the claim for redemption and that for the arrears of rent, and 
that, therefore, the value of the subject-matter of the suit is the aggre¬ 
gate value of these two beads of relief, i.e ., Rs. 5,000 for the suit to 
redeem and Rs. 122 for the claim for arrears of rent. 

We, therefore, overrule the objection and hold that this Court has 
jurisdiction to try the appeal. This is a suit brought by plaintiff as 
karnavan of his tarwad to redeem 26 parcels of land demised on kanom to 
the tarwad of which first defendant is the karnavan and defendants Nos. 2 
to 67 are members by the karnavan and two members of the Kolathill 

illom, aDd to recover arrears of purapad. 

[330] Plaintiff claims as melkanomdar of items 4, 5, y, lb, ZU, £6 

and 24 and purchaser of the jenm right in the other plaint items. 

Defendants Nos. 68 to 91 are persons in possession under first 
defendant and the ninety-second defendant was added as defendant as 
claiming that item 1 was the jenm of her Vennayur Devasom. Items 1, 

2 3 and 26 are admitted to be jenm of the Kolathill illom. The mam 
defence raised by defendants Nos. 1 to 4, who were the principal con¬ 
testing defendants in the Lower Court, and on appeal, was that items 6 
to 8, 10 to 15, 17 to 23 and 25 were the property of the Pisharikovil 
Bha'gavati Devasom of which the Kolathill iliom held only the uraima 
right, and therefore the sale of the jenm of these items to plaintiff s family 
was invalid and conferred no right to redeem. It is admitted that items 
4 5 9 16, 20, 23 and 24 are the property of the last-named devasom. 
IJpon these items plaintiff acquired only a melkanom right, which, it is 
conceded, would, subject to the question of splitting the kanom entitle 
him to redeem and place himself in the place of the kanomdar. Plaintiff 
denied the title of the devasom to the other items, and the issues chiefly 
fought in the Lower Court were the first and second relating to items 6, 

7, 8, 10 to 15, 17 to 23 and 25. 

Defendants Nos. 1 to 4 also set up an agreement to renew evidenced 
by a document (Exhibit I), but this was found by the Subordinate Judge to 
be a forgery. Upon the first two issues the Subordinate Judge found that 
the items to which they relate were the property of the devasom which 
was a public or quasi public devasom, and therefore the sale of jenm right 
in these lands to plaintiff was invalid and gave plaintiff no right to 
redeem them. As the mortgage-debt, which was a charge upon all the 
items, could not be split and plaintiff could not redeem these items, he 
could’not redeem at all and the suit was, therefore, dismissed. 

In appeal the findings of the Subordinate Judge as to the hems the 
subject of the first issue being the property of the devasom and as to the 
nature of the devasom were not disputed, nor was the finding as to the 
falsity of the document (Exhibit I), appellant’s vakil, in support of the 

appeal, relied chiefly on the following grounds : 

(1) That defendants who claim by mortgage under the Kolaihill illom 
cannot dispute their right, and the right of plaintiff as their assignee to 
redeem, whether their title be that of jenmis or uralars of the devasom. 

[331] (2) That plaintiff being admittedly entitled to redeem some of 
the items subject to the kanom has a right to redeem the whole kanom. 

(3) That the purchase by plaintiff was bona fide aod for the benefit of 
the devasom and is therefore binding upon it. 

We shall deal with these three points in order As to (l) the kanom 
deed to the first defendant (Exhibit V) describes all the 26 items as the 
property of the devasom. First defendant had therefore notice that the 
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Kolathill illom was merely trustee for the devasom, and was bound to 
see that the person seeking to redeem the property represented the 
devasom. Had he not done so be might be liable at the suit of 
the devasom to account over again for the arrears of purapad. It is 
argued that as the members of the Messad family, who represented the 
Kolathill illom, could have themselves brought a suit to redeem, so can 
plaintiff as their assignee. The answer to this is that the Kolathill illom 
could have sued to redeem, because they represented the devasom, whereas 
plaintiff not only does not represent the devasom, but denies the title of 
the devasom as to the items of property the subject of tbe first issue. 
We think defendants were entitled to question the right of plaintiff to 
redeem on the ground that he did not represent the devasom. 

As to (2), we observe that the point does not appear to have been 
argued before the Lower Court and is not distinctly raised in the grounds 
of appeal to this Court. The argument is this: plaintiff is admittedly 
owner of the items 1, 2, 3 and 26, which were the jenm property of the 
Kolathill illom. He is also entitled to redeem the items 4, 5, 9, 16, 20, 
23 and 24 by virtue of the melkanom. He canqot redeem these items 
without offering also to redeem all the other items subject to the kanom 
(Transfer of Property Act, Section 60). He is, therefore, entitled to redeem 
all the items subject to the kanom. In support of this position appellant’s 
Vakil relies on the case of Hall v. Heward (l). In that case real and 
personal estates were mortgaged together and the mortgagor died, leaving 
a will as to his personal estate, hue intestate as to his real estate. It was 
not known who was the heir-at-law, and the mortgagee took possession. 
The executrix of the [332] mortgagor sued to redeem the whole pro¬ 
perty mortgaged, and it was held that she was entitled to a decree subject 
to the equities of the other persons interested. The Court, however, 
distinctly held that the heir-at-law, if known, ought to have been made 
a party. We think that the principle laid down in this case, and that of 
Pearce v. Morris (2) which it followed, has no application to the present 
case. Plaintiff did not frame his suit as owner of part of the mortgaged 
property and therefore entitled to redeem the whole. If he had done so, 
he must have made some person a party to represent the devasom which 
has been found to be the owner of part of the property. He could not 
have so framed his suit, for to do so would have been inconsistent with 
his case which was a denial of the title of the devasom as to the items tbe 
subject of the first issue. 

It is not a case of unknown persons interested in the equity of 
redemption as in the English cases, but of a known person interested in 
the equity of redemption, whose title plaintiff denies; to allow plaintiff, 
having failed in his case as originally set up, to fall back upon his right 
to redeem as part-owner of the mortgaged property would be to allow 
him to succeed on a case different from and inconsistent with that set up 
in his plaint. It is urged that some persons representing the devasom 
might now be made a party. Plaintiff never applied for this to the 
Lower Court, indeed he could not well have done so considering what his 
case was, and we do not think this indulgence should be granted to him 
at this stage of tbe suit. As he failed in his case as originally put for¬ 
ward in his plaint, the Subordinate Judge was, in our opinion, right in 
dismissing the suit. It is to be noted that plaintiff does not mention the 
devasom in tbe plaint even as owner of the items subsequently admitted 

(1) L.R. 32 Ch. D. 430. (2) LR. 5 Ch. App. 227. 
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to be its property. He must have known of the title of the devasom 
at least to these items, for his melkanom deed (Exhibit D) recites it. 
This and other circumstances in the case point rather to a collusive 
attempt between him and his vendors to defraud the devasom. 

As to the third point taken by appellant’s Vakil it is open to the same 
objection that it was not raised in the Court below and is inconsistent 
with plaintiff’s case. No issue was raised upon it, and the case was 
fought out in the Lower Court upon entirely [333] different questions. 
We must decline, at this stage, to allow the question to be raised. 

No good reason has been shown for interfering with the decision of 
the Lower Court, and we confirm it and dismiss the appeal with costs. 

Defendants Nos. 1 to 4 putin a memorandum of objections against 
the disallowance of their costs. They set up a deed of agreement, to 
renew which was found to be a forgery, and the Subordinate Judge was 

quite right iD disallowing their costs. 

The memorandum of objections is dismissed with costs. 


1892 

OCT. 5. 

Appel¬ 

late 

Civil. 

16 H. 328. 


16 M. 333 =2 M.L.J. 279. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


RAMACHANDRA ( Defendant No. 1), Appellant v. NARAYANASAMI 
AND ANOTHER (Plaintiff’s Representative and Defendant No. 2), 

Respondents .* [2nd September, 1892.] 

Irrigation channels-Power of Collector to regulate water-supply. 

In a suit between raiyats holding lands under Government, in which th 
Collector of the district was joined as second defendant, it appeared that the first 
defendant, in pursuance of an order of the Sub-Collector, made on a petition 
preferred by him, had opened a new irrigation channel, thereby materially 
diminishing the supply of water necessary for the cultivation of the plaintiff’s 
land and causing damage to him. The Lower Court passed a decree for damages 
and issued an injunction directing that the channel be closed : 

Held, that the order of the Sub-Collector was in excess of his powers. 

f-R 24 M 36: 28 M. 72 = 15 M.L.J. 32; 31 M. 171 = 18 M.L.J. 178 = 3 M.L.T. 273; 

” 34 M 82 ( 881=6 Ind. Cas. 73L = 20 M.L.J. 869 = 7 M.L.T, 397 = (1910) M.W-N. 

207 • 34 M. 366 (372) = 8 Ind. Cas ;357 = 9M.L.T. 47 = (1911) 1 M.W.N. 119 (123); 
14 M.L.J. 350 (354); 5 M.L.T. 143.] 

SECOND appeal against; the decree of T. Ramasami Ayyar, Subor¬ 
dinate Judge of Kumbaconam, in appeal suit No. 331 of 1890, confirming 
the decree of A. Kuppusami Ayyangar, District Munsif of Kumbaconam, 
in original suit No. 312 of 1886. 

Suit for an injunction and damages. The plaintiff and defendant 
No. 1 were raiyats holding land under Government. The plaintiff alleged 
that he had suffered loss by reason of the act of defendant No. 1 in 
making an irrigation channel and diverting of water from his land to that 
of defendant No. 1. It appeared [334] that the channel had been made 
in pursuance of the order made by the Sub-Collector of Kumbaconam on 
a petition of defendant No. 1 and dated 30th September 1885. Defendant 
No. 2 was the Collector of Tanjore. 

The District Munsif passed a decree for damages, and also issued 
an injunction that defendant No. 4 should close the new channel. This 


* Second Appeal No. 1488 of 1891. 
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decision was affirmed on appeal by fche Subordinate Judge, whose findings- 
of fact appear sufficiently for the purposes of this report from the following 
judgment. 

Defendant No. 1 preferred this appeal. 

Sulramanya Ayyar , for appellant. 

Pattabhirama Ayyar , for respondent No. 1. 

The Acting Government Pleader (Subramanya Ayyar), for respondent 

No. 2. 

JUDGMENT. 

The Subordinate Judge has found that the channel in dispute 
was newly dug; that appellant’s statement that an old channel had 
existed is not proved ; that the diversion of water from the Pattatbaram 
channel caused a material d minution in the supply necersary for the 
cultivation of plaintiff’s lands, and that actual damage was sustained in 
consequence in fasli 1295. Upon these facts it is clear that the order of 
the Sub-Collector was in excess of the power possessed by him for the 
regulation of the supply of water for irrigation purposes among raiyats 
holding lands under Government. As observed in Krishna Ayyna v. 
Vcnkatachella Mudali{\), the Government ha9 an undoubted right to distri¬ 
bute the water of Government channels, but that power does not include 
the power to disturb existing arrangements to the prejudice of any tenant 
during the continuance of the tenancy. This is also the view taken by 
the Bombay High Court in The First Assistant Collector of Nasik v. 
Shamji Dasrath Patil (2). 

As regards the direction that appellant should pay the costs of the 
second defendant (the Collector) in the Court of first instance, we cannot 
disturb the same, as appellant did not make him a party in the Lower 
Appellate Court. 

The appeal fails therefore aud is dismissed with costs—two sets. 


16 M, 335 = 3 M.L.J. 141, 

[335] APPELLATE CIVIL. 

Before Sir Arthur T. H. Collins, Kt., Chief Justice and 

Mr. Justice Handley. 

Nanu ( Plaintiff ), Appellant v. RAMAN AND OTHERS 
(Defendants Nos. 1 to 11), Respondents.* 

[6tb October and 10th November, 1892.J 

Mo v tqage-deed passing possession of certain parcels of land and hypothecating others — 
Remedy of mortgagee—Previous decrees tor rent obtained against mortgagors —Res 
judicata. 

The obligee under an instrument, dated 1878, by which certain land was 
usufruotuarily mortgaged and other land merely hypothecated to him, having 
obtained against the mortgagors decrees for rent due on part of the land under 
the terms of pittamchits executed bv them on the date of the mortgage, now 
sued to recover the principal and interest due under that instrument: 

Held , that he was not precluded from obtaining a decree by reason of his 
previous suits, and was entitled to a decree for the amount due, and in default of 
payment for the sale of the mortgage premises. 


• Appeal No. 101 of 1891. 

(1) 7 M.H.C.R.60. 
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(2) 7 B. 209. 
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IF., 36 M. 151 (156) = 13 Ind. Cas. 458 = 22 M.L.J. 231 = 11 M.L.T. 63 — (1912) M.W. 1892 
N. 59.] NOV. 10. 


Appel¬ 
late 
Civil. 

16 M.838 


Appeal against the decree of V. P. de Rozario, Subordinate Judge of 

South Malabar at Palghat, in original suit No. 1 of 1890. 

Suit to reoover principal and interest due on an instrument of mort¬ 
gage, dated 28th April 1878, and executed on behalf of the tarwad of the 

defendants in favour of the plaintiff. ... . !««*• — 

The material part of the instrument, which was filed as Exhibit A, was 3 M LiJ> 141 

as follows:— , . „„„ 

“ The amount received by us from you by conveying to you on usu- 

“ fructuary mortgage Villen Kandam and fourteen other items of property 

“ at Kolaparoth Padom which are our jenm and are mentioned in .he 

“subjoined schedule and by hypothecating the jenm right over items 

“ 16 to 20 after reserving Puvakkurisi Kunneth Raman Menon s kanom 

“ 0 f 740 fanams over items 16 to 19 and Kalakkattil Kalaproth Kummini 

“ Amma’s kanom, of 260 fanams over land No. 20, for the purpose of 

“paying off the Panayom claim of Palathal Nambudn and for paying 

“ off the encumbrances on other properties is 14,000 fanams equivalent to 

“ Bs.4,000. For this sum of Rs. 4,000, you shall hold possession of pro- 

“ perties Nos. 1 to 15 which have been made over to you and [336J you 

“ shall appropriate annually the paddy fixed as rent for the said properties, 

“ viz., 780 Vadippens of paddy (by the Vadippen of 40 nalies) made up of 

“ 630 Vadippens of paddy being the interest on the 14,000 fanams 

“borrowed from you at the rate of 41 Vadippens for 100 fanams and of 

“150 Vadippens of paddy for 150 fanams, the Government revenue 

“of the said properties, you shall from this day take possession of 

“ and hold properties Nos. 1 to 15 and appropriate interest after paying 

“ Government revenue and surrender the properties together with the 

title-deeds on pavment of your mortgage amount. It is further hereby 

agreed that we all shall neither jointly nor any of us severally raise any 

‘amount either by hypothecating the jenm right over properties Nos. 1 to 

‘ 15 which have been made over to your possession or over and above the 

“ existing incumbrance on propertiesNos. 16 to 20 till your mortgage claim 

“ is paid off. If this stipulation is violated, such amount will be paid by us 

“ personally. It will not, on the other hand, be charged on the jenm right 

“ over these properties, and it will be no hindrance to the realization of your 

“ mortgage amount from these properties as well as other properties of 


44 


It 


4 1 


'O 

44 l) 

ours. 


The plaintiff had recovered certain sums on account of rent accrued 
due uader pattamchits relating to part of the mortgage premises, and on 
this ground the Subordinate Judge held, with reference to Gurusami v. 
Chinna Mannar (1), that his remedies were exhausted and accordingly 

dismissed the suit. 

The plaintiff preferred this appeal. 

The further facts of the case appear sufficiently for the purposes of 
this report from the following judgment of the High Court. 

Sankaran Nayar , for appellant. 

Sankara Menon , for respondents Nos. 5, 6 and 8. 

JUDGMENT. 

In 1878 the then karnaven of defendants’ tarwad and the anan- 
dravens, including defendants Nos. 1 to 5 and 8, borrowed Rs. 4,000, from 


(1) 5 M. 37. 
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1892 plaintiff and executed a mortgage-deed (Exhibit A), mortgaging with pos- 
Nov. 10. session items 1 to 15 of the plaint lands and hypothecating items 16 to 20. 

- As to the fifteen items the mortgage purports to be a usufructuary 

Appel- mortgage, the surplus income after payment of Government revenue to be 
LATE taken by plaintiff as interest. Actual possession of items 1 to 15 was not, 
CIVIL. [337] however, given to plaintiff, as they were under mortgage to a third 

- party, but the karnaven and two of the anandravens executed a pattam- 

16 M. 333= e bit on the date of the mortgage agreeing to rent the lands from plaintiff. 

3 M.L J. 141. Plaintiff sued the executants of the pattamchit in original suit No. 308 of 

1881, Nedunganad District Munsif’s Court, for the rent for the years 
1054, 1055 and 1056 and obtained a decree. He again sued for the rent 
for the years 1057 and 1058 in original suit No. 445 of 1883 in the same 
Court, and also for possession of the lands demised, and obtained a decree 
in execution of which he subsequently obtained possession of items 1 to 
15. In execution of the decree in original suit No. 308 of 1881 plaintiff 
caused to be attached certain of the tarwad properties. Present defendants 
Nos. 4, 5 and 8 presented a claim petition which was allowed and the 
attachment dissolved. 

Plaintiff then filed original suit No. 146 of 1886 in the same Court 
for a declaration that the lands which had been attached were liable to 
be sold in execution of the decree in original suit No. 308 of 1881. That 
suit was dismissed on the ground that the defendants in original suit 
No. 308 of 1881 had not been impleaded as representing the tarwad, and 
therefore, according to the decision of the Full Bench in Ittiachan v. 
Velappan (l), the tarwad property could not be made liable for the decree. 
Plaintiff now sues for recovery of the principal and interest up to the time 
when be recovered possession of the lands, items 1 to 15, by sale of the 
mortgaged properties and from defendants personally. The Lower Court 
has dismissed plaintiff’s suit for the principal of the mortgage on the 
ground that the mortgage is a usufructuary mortgage, and therefore a 
suit for recovery of the mortgage-debt or for sale of the mortgaged 
property will not lie, there being no covenant for payment of the debt. 
He also disallows the claim for interest on the ground that plaintiff 
having sued for it in the form of rent in original suits Nos. 308 of 1881 
and 445 of 1883 has exhausted his remedy and caDnot sue again for it as 
interest. Plaintiff appeals. 

The mortgage-deed was executed before the Transfer of Property Act 
came into force, and therefore by Section 2 (c) of that Act its provisions 
do not affect the rights or liabilities of the parties to the mortgage or the 
relief in respect of such rights or liabilities. [338] But it is argued 
for respondents that the law as to usufructuary mortgages was the same 
before the Transfer of Property Act as is laid down by that Act. This 
question has never been decided by this Court, and is by no means free 
from doubt. But we do not think it necessary to decide it in this case, as 
we are of opinion that the mortgage cannot be treated so far as the rights 
and liabilities of the mortgagors and mortgagee under it are concerned as a 
usufructuary mortgage. As to items 16 to 20 it is only a hypothecation, 
and as to these items therefore there is nothing to prevent plaintiff from 
suing for the mortgage-debt or for sale of the mortgaged property. 
But he cannot split the mortgage, and it follows, we think, that, in order 
that he may obtain his legal rights over the hypothecated items he must be 
allowed to bring the whole property to sale. He would at least be entitled 


fi) 8 M. 484 (488). 
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under his hypothecation to a deoree for the mortgage-debt, and for the 
above reason, we think he is al30 entitled to a decree for enforcing the 
same by sale of the mortgaged property. 

As to the reasons given by the Lower Court for disallowing the inter¬ 
est claimed, we think they also are unsound. The suits 308 of 1881 and 
443 of 1882 were suits against the executants of the pattamchit for 
recovery of rent and possession. The defendants in these suits were not 
sued as representing the tarwad and therefore, as decided in original suit 
No. 146 of 1886, the decrees in these suits could not be executed against 
the tarwad property. The present suit is against the tarwad on the 
mortgage. The cause of action is not the same as that in the former suits, 
and therefore the decision in Gurusami v. Chinna Mannar (1) relied on 
by the Subordinate Judge does not apply. The obligation sought to be 
enforced in this suit is not the same obligation as that which was the 
foundation of the former suits. Neither is the decision in Ittiachan v. 
Velappan (2) quoted here in point. That case, which was the authority 
on which original suit No. 146 of 1886 was decided, only decides that a 
decree against a karnaven and some members of a tarwad in a suit in 
which they were not impleaded in a representative character cannot be 
executed against the tarwad property. There is no question in the 
present suit of executing a decree obtained against individual members 
of the tarwad against tarwad property, but of enfoicing a moitgage 
[339] against the mortgagees and the mortgaged property. On the other 
hand, Govinda v. Mana Vikraman (3) is a direct authority for giving 
plaintiff the relief claimed in this suit. The decree of the Lower Court 
is reversed, and there will be a decree for plaintiff for recovery of the 
amount claimed from defendants Nos. 1 to 5 and 7 and 8 personally and 

by sale of the mortgaged property. 

Appellant is entitled to his costs in this and the Lower Court. 

16 M. 339. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

AMUTHU {Defendant), Appellant v. MUTHAYYA ( Plaintiff ), 

Despondent:' [15th November and 23rd December, 1892.] 

Limitation _ Account settled but not signed—Oral promise by debtor to pay balance — 

Commencement of limitation. 

The plaintiff and the defendant, who was his agent, examined the account 
between them on 13th July 1887 and a balance was found due by defendant, 
who orally promised to pay it in one month. The account was not signed. 
The plaintiff sued on 10th July 1890 to recover the amount, and it appeared 
that the last item in the account to the debit of the defendant was dated 
28th May 1887: 

Reid, that the suit was barred by limitation. 

TF 6 Ind. Oaa. 719=7 M.L.T. 372 ; R., 32 M. 284 = 4 Ind. Gas. 38 = 19 M.L.J. 372 
'* (381) =6 M.L.T. 351; D., 21 M. 366 ] 

SECOND appeal against the decree of J. A. Davies, District Judge of 
Tanjore, in appeal suit No. 194 of 1891, confirming the decree of V. Nara- 
yana Rau, District Muosif of Negapatam, in original suit No. 219 of 
1890. 


• Second Appeal No. 1906 of 1891. 

(2) 8 M. 484 (488). (3) 14 M. 284. 
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16 M. 335 = 

1 M.L.J. 141. 
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Suit filed on 10th July 1890 for money due on a settlement of 
account between plaintiff and defendant. The plaintiff employed the de¬ 
fendant as caotain of a vessel, and kept a running account with him. 
The account, in which the last entry to debit of the defendant was dated 
28th May 1887, was examined on 13th July 1887, and it was ascertained 
that a balance of Rs. 642-5-6 was due thereon by the defendant to the 
plaintiff. The plaint alleged that the defendant orally promised to pay 
this amount in one month, and the date of the accrual of the cause of 
action was 13th July 1887. The defendant raised the plea of limita¬ 
tion. 

[340] The District Munsif passed a decree as prayed. On appeal 
the District Judge referred to Diikhi Sahu v. Mahomed Bikhu (l), but held 
that that authority was r.ot applicable to the present case. He said ; 

11 Had the defendant in this case merely admitted the correctness of the 
“ account, that case would apply to this; but here not only the allegation, 

“ but the proof by plaintiff’s witness was that the defendant made an 
“ express promise to pay the balance, and that being so, a new contract 
“ was thereby entered into, and taking either the date thereof or its breach 
“ as the starting point of limitation, this suit was brought within three 
“ years and was therefore in time.” 

He accordingly confirmed the decree of the District Munsif. 

The defendant preferred this second appeal. 

Bhashyam Ayyangar and Seshachariar, for appellant. 

Besides ihe case mentioned in the judgment, Mirada Karibasappah 
v. Gadigi Muddappa (2) was referred to on the part of the appellant. 

Rama Rail, for respondent, supported the judgment on the grounds 
stated by the District Judge. 

JUDGMENT. 

It has been found that there was a settlement of accounts between 
plaintiff and defendant on 13th July 1887, and that defendant promised 
to pay Rs. 642-5 6, the balance struck, with interest at 12 per cent, per 
annum, within one month. The suit was instituted on the 10th July 1890. 
The question is whether the promise to pay amounted to a new contract. 
On behalf of the defendant-appellant it is argued that the agreement was 
void as made without consideration. 

The learned Judge appears to have misapprehended the remarks of 
Garth, C.J., in Dukhi Sahu v. Mahomed Bikhu (l). An account stated is 
only a substantive cause of suit in itself when it is in writing signed by 
the defendant or his agent duly authorized in this behalf. As remarked by 
the learned Chief Justice, a promise to take a debt out of the opera¬ 
tion of the Limitation Act must be in writing. The promise in the present 
case waj only oral and amounted to no more than an admission of the debt 
due. It is, however, argued for the respondent that the giving a month s 
time amounted to consideration. No case has been cited in support of this 
contention, nor do we think it can prevail. The [341] transaction did not 
amount to a new contract extinguishing the old cause of action. If the de¬ 
fendant had given a promissory note for the amount found due, it would 
have been different, but a mere oral promise to pay is not sufficient to take 
the case out of the statute. The decrees of the Lower Courts must be 
reversed and the suit dismissed with costs throughout. 


(1) 10 G. 294 (296). 
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APPELLATE CIVIL. 


1893 

FEB. 21- 


Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 


VENKATASAMI ( Defendant ), Appellant v. KllISTAYYA ( Plaintiff ), 

Respondent .* [2nd and 21st February, 1893.] 

Registration Act—Act 111 of 1877, Sections 36, 72 to 77 —Compulsory registration—Suit 
to compel registration. 


Appel¬ 

late 

Civil. 

16 H. 341 = 
3 M.L.J. 169. 


The plaintiff and defondant agreed that, in consideration of a sum of money 
already paid and of a further sum to be paid on tho completion of the transaction, 
the defendant should transfer a certain mortgage to the plaintiff, and an instru¬ 
ment of transfer was prepared and executed to give effect to that agreomont, but 
it was not registered. The plaintiff now suod for a decree compelling the 
defendant to execute and register that or a similar instrument: 

Held, that tho plaintiff was not entitled to a decree for compulsory registration, 
and should have proceeded under Registration Act, Sections 36, 72 to 77. 

[Disa., 12 C.L.J, 464 = 8 Ind. Cas. 794 (795); F., 6 M.L.J. 263; D., 20 M. 19 ; 20 
M. 25C ; 16 Ind. Cas. 433 (434) = 12 M.L.T. 301.] 


Second appeal against the decree of H. G. Joseph, Acting District 
Judge of Ganjam, in appeal suit No. 141 of 1891, affirming the decree of 
K. Ramalinga Sastri, District Munsif of Chicacole, in original suit No. 29 

of 1891. 

The plaintiff alleged that it had been agreed between him and the 
defendant that the defendant, for consideration received and a further 
sum to be paid when the transfer should be completed, should transfer 
to him a mortgage deed executed to the defendant by certain persons on 
18t‘h August 1887 ; it was further alleged that a deed of transfer had been 
prepared accordingly, but not registered ; and he now prayed for a decree 
directing the execution and registration of a deed of transfer, to effectuate 
the above agreement. The defendant pleaded that the plaintiff bad failed 
to carry out bis part of the contract. 

[342] The District Munsif passed a decree that the defendant do 
execute and register a deed of transfer and that the plaintiff do pay to the 
defendant the consideration remaining unpaid. This decree was confirm¬ 
ed on appeal by the District Judge, aud the defendant preferred this 
second appeal. 

Srirangachariar , for appellent. 

Seshagiri Ayyar , for respondent. 

JUDGMENT. 

The relief asked for in the plaint is a direction “ that the deed of 
* transfer (Exhibit A) or any other document that may be caused by the 
“ Court to be written by defendant in the manner the Court thinks proper” 
be registered by him and handed over to plaintiff. There is also a prayer 
for delivery of possession of the lands, the mortgage of which is the subject 
of the transfer deed (Exhibit A). The Lower Courts have refused this 
latter relief, but have given plaintiff a decree directing defendant to execute 
a fresh transfer deed to plaintiff on the terms of Exhibit A at his own 
expense and present it for registration and on his part do all that is 
necessary to get it duly registered. 

The question is whether plaintiff is entitled to that relief or any other 
relief in this suit. 


/ 


• Second Appeal No. 661 of 1892. 
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Tho lirst prayer of tbe plaint, viz., for compulsory registration 
of the document A, clearly cannot be complied with. We agree with the 
decision of the Calcutta High Court in Edun v. Mahomed Siddik (1), 
approved of in Kunhivuuu v. 1 lyyathamma (2), that independently of the 
provisions of Section 77 of the Registration Act, no suit to compel registra¬ 
tion of a document will lie, and dissent from that of the Allahabad High 
Court reported in Ham Ghulam v. Chotey Lal{ 3), which is practically over- 
16 M. 341= ruled by Bhaywan Snujh v. hhuda Bahah{±). One fatal objection to such a 
3 M.L.J. 169. suit is that the document sought to be registered caonot, except under the 

special provisions ot Section 77, be received in evidence, and therefore the 
Court cannot ascertain that there is a document requiring registration. 
Another objection is that by Section 23 of the Registration Act, subject 
to tbe provisions ot Sections 24, and 25 and 26, no document other than 
a will shall be accepted for registration unless presented for that purpose 
within four months Irom date oi execution. Unless, therefore, the decree 
compelling [343j registration were passed within four months from the date 
of execution of the document, or at least within the additional four months 
to which the Registrar may extend the time, the decree of the Court would 
bo a nullity, lor the registering officer could not be compelled to do that 
which tho law torbids him to do. Moreover, we think that such a suit will 
not ho upon the general principle that, when a statute creates a right cr 
an obligation and provides a method of enforcing it, that method, and not 
the remedy at common law, must be followed. 

The District Judge is in error in supposing that in the present case no 
action under the Registration Act could have been taken by plaintiff. He 
seems to have omitted to notice that documents can be presented for regist¬ 
ration not only by the executants, but also by any person claiming under the 
document. Plaintiff, therefore, who had possession of the document 
within the time allowed for registration, could have presented it lor 
registration and obtained a summons for defendant’s appearance under 
Section 36. If defendant had appeared and admitted execution, the document 
would have been registered. If he had appeared and denied execution, 
registration would have been refused and plaintiff would have been 
entitled to an inquiry betore the Registrar under sections 73 to 76. If 
dotendant did not appear, plaintitl might have proved execution of the 
document, and on such proof would have been entitled to registration. 
If the registering officer was not satisfied with his evidence of execution 
and refused to register, an appeal would have lain to the Registrar under 
of Section 72. 11 the decision oi the Registrar under Section 72 or 76 had 
been adverse to plaintiff, he would have had a remedy by suit under 
Section 77 of the Act. Plaintiff had therefore a complete remedy under 
the Act, and not having chosen to follow it, has only himself to blame that 
the efficacy of tbe document has not been completed by registration. 

There remains the question whether plaintiff can have a decree such 
as the Lower Courts have given him for execution and registration of 
another document. In our opinion be is entitled to no such relief. Tho 
fallacy of the Lower Courts consists in treating the document (Exhibit AJ 
as evidencing merely an agreement to transfer the mortgage, whereas 
it purports to be an operative transfer of the mortgage. If it had been 
merely an agreement to transfer contemplating a future lormal deed of 
transfer L344j it would not have required registration, Section 17 ( h). 
The agreement to transfer the mortgage was so tar carried out that the 


11; y 0. l&O. 


\2) 7 M, 535. 


(3) 2 A, 46. 


U) 3 A, 897. 
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deed of transfer was oxoouted and no suit will lie to compel defendant to 1893 
do that which Lio has already dene. The cnly act wanting on his part to Feb. Ul. 

complete the contract was to register the deed of transfer, and this act, as - 

we have shown, he could oniy he compelled to do by the proper proceed- APPEL- 
ing under the Registration Aot, followed by suit under Section 77, if LATE 
plaintiff failed to obtain his rights by such proceedings. CIVIL. 

We must reverse the decrees of the Courts below and dismiss the suit - 

throughout, but without costs, as it has been found that defendant was 18 M. 341 = 
not justified in his refusal to register the document. 3 M.L J. 169. 


16 H. 344 = 2 M.L.J. 215. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Kasi Doss (Plaintiff) v. Kassim Sait ( Defendant ).* 

[2nd and 5th May, 1892.1 

Civil Procedure Code-Act XIV of 1882, Section 113—Defence of minority-procedure 
on trial of preliminary issue. 

VYheu minority is pleaded as defence to au action, a guardian should be ap¬ 
pointed for the defendant and a preliminary issue should be framed and tried as 
to whether defendant is or is not a minor. 

Case referred for the decision of tho High Court by P. Srinivasa 
Rau, Second Judge of the Court of Small Causes, Madras, under Civil 
Procedure Code, Section 617, and Presidency Small Cause Courts Act, 
Soction 69. 

The case was stated as follows : 

“ In this suit the plaintiff sues for Rs. 550 as being the principal and 
“ interest due upon a promissory note alleged to have been executed to 
“ him by the defendant at Madras on the 5th May 1890. 

“ Mr. King, Attorney-at-law, appearing under a vakalatnamah 
“ granted to his firm by defendant, stated that the defendant [345] was a 
“ minor, and requested that a guardian might be appointed for him. 
“ Mr. Branson, the plaintiff’s attorney, Btated that the defendant was nob 
" a minor, and objected to the appointment of a guardian, unless the fact 
“of his minority was first proved. I held that thiB contention was 
“ correct under Seotion 443 of the Code of Civil Procedure. 

“ Then Mr. King requested that an issue might be framed for proof 
“ of defendant’s minority. Mr. Branson objected to the framing of an issue 
“ at this early stage. 

“ I think the objection is valid. If an issue be framed, the Court 
“ would be obliged to receive evidence on both sides and record a finding 
“ upon the question of defendant’s minority, a course which would be 
“ quite irregular, as the defendant, who is said to be a minor, cannot be 
“ considered to be properly represented in the suit until a guardian is 
“ appointed for him ; and there would,.therefore, be no person legally 
“ capable of joining issue with the plaintiff. Moreover no defence can be 
“ pub in until a guardian is appointed for the minor defendant under 
“ Section 443of the Code of Civil Procedure; and the framing of an issue 
“ before the defence is advanced is nowhere sanctioned in the Code. 

“ It is provided in Section 443 of the Code that the Court should be 
“ 1 satisfied of the fact of his (defendant’s) minority ’; but the procedure to 


* Referred Case No. 86 of 1891. 

947 





16 Mad. 356 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 ' ba adopted for the production of evidence is not prescribed. The proper 

May 5 course, I think, to be pursued under the circumstances is to adopt the 

-“ provision made in Section 456 for the verification of facts by means of 

Appel- “ affidavits. It is true that this section applies to the appointment of a 
LATE " guardian, and not to the question of minority itself; but I think that 
Civil. '* the application for the appointment of a guardian necessarily involves 

- “ the fact of minority also. If this is so, affidavits will have to be put in 

16 M. 344= “ by the defendant himself if he is sufficiently old to take an oath, and 
2 M.L.J. 215. “ also by the would-bo guardian, and such others as may be deemed 

“ necessary, subject to the provisions contained in Chapter XVI of the 
Code on affidavits ; and then the question of the appointment of a 
“guardian, as well as that of defendant’s minority, so far as it may 
“ concern the appointment of a guardian, would be summarily decided, 
“ and the further progress of the suit would abide by the result of such 
“ decision. 

[348] ‘ As the subject is not altogether free from doubt, and as the 
suit is for a sum above Rs. 500, the defendant’s attorney requires that 
ti I should state a case for the opinion of the High Court, and I respect- 
“ fully submit the following question accordingly : 

Whether an issue can be frame! for proof of defendant’s minority 
( before the appointment of a guardian and before the defence is put in; 
or whether the evidence of minority, so far as may be necessary for the 
appointment of a guardian, should be confined to affidavits.” 

Plaintiff was not represented. 

Mr. B.F. Grant , for defendant. 

JUDGMENT. 

A minor cannot be treated as if he was of full age during the investi¬ 
gation of auy material averment in a 3 uit. He must always be represented 
by a guardian, and no order made without his being so represented is valid, 
under Section 444 of the Code of Civil Procedure. The general rule is 
that though a minor may appear by an attorney or pleader, he can only 
plead or conduct the defence by his guardian. Section 443 is taken from 
Rule 11 of the Calcutta High Court, dated 10th June 1874, the words * on 
being satisfied of the fact of his minority ’ being added (1). The apparent 
intention is not to treat one who alleges that he is a minor as not being a 
minor and thereby to ignore the general principle that a minor cannot 
act for himself, but to indicate that a finding that he is really a minor is 
necessary to the appointment of a guardian for the suit and to act on 
bis behalf generally in the conduct of the case. No sufficient reason appears 
from the letter of reference for trying the question of minority, which is 
as material as any other question in the suit, by affidavits instead of in the 
regular way. We are of opinion that on minority being alleged and 
denied, a guardian should be appointed for the purposes of the inquiry 
contemplated by Section 443; that a preliminary issue should be recorded 
raising the question whether or no the defendant is a minor ; that id should 
be tried and adjudicated upon in the same way in which any other 
material issue is tried and decided ; that if the defendant is found to be 
a minor, a guardian for the suit should ba appointed for him ; and that if 
lie is found not to be a minor, the guardian appointed for [357] the inquiry 
indicated by Section 443 should cease to act, the defendant conducting his 
own case. 

Wilson and King , Attorneys for defendant. 

(1) See Belchamber, 570. 
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APPELLATE CRIMINAL. 


1898 

MAKOB 3. 


Before Sir Arthur J.H. Collins , Kt., Chief Justice, and 

Mr. Justice Shephard. 

Queen-Empress v. Konda.* [1st and 3rd March, 1893.] 

Criminal breach of Contract—Act XIII of 1859, Section 2— Limitation of civil 
claim— Order by the Magistrate for repayment of advances. 

In a prosecution for breach of contract under Act XIII of 1859, it appeared 
that the complainant had advanced certain sums of money to the accused, but 
that a suit to recover the same was barred by limitation ; and the Magistrate 
thereupon dismissed the charge : 

Held, that there was no reason why the Magistrate should not have ordered 
repayment to be made by the accused under 8ection 2. 
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CASE referred for the orders of the High Court under Criminal Pro¬ 
cedure Code, Sections 435 and 438, by J.D. Rees, District Magistrate of 
Nilgiris. 

The case was stated as follows : 

“ On the 13th April 1888 one Konda received an advance of Rs. 10 
“ from the complainant, Tanora maistry, and agreed in writing to work 
“ with one cooly on the Guynd Estate in the Ouchterlony Valley from 1st 
“ August 1888 to 31st March 1889, and it was further agreed that, in case 
“ of default in the due performance of the contract, the advancee should 
“ continue to work after the expiry of the term for as many days as he or 
“ his cooly should have neglected to work during the prescribed term. 

“ The complaint; in the case was filed before the Lower Court on 4th 
“ October 1892, i.e., more than three years after the expiry of the contract 
“ period. The Sub-Magistrate gives the following reasons for dismissing 
11 the complaint under Section 203, Criminal Procedure Code. 

[348] “ It is now more than four years that the advance was paid, 
“ and principal term of the contract expired some three years ago. There 
“ seems to be no limitation prescribed for proceedings to be taken under 
“ Act XIII of 1859 which is a quasi criminal and quasi civil law. The 
“ contract was, however, to do plantation work for eight months, such 
“ period toccmmence apparently at cr within a reasonable time after the 
“ date of contract, and it is now more than four years that the advance 
“ was paid. I do not, therefore, think it desirable to take further criminal 
“ proceedings in the case, as a suit for the recovery of the advance, even 
“ in a Civil Court, is barred by limitation. 

41 The accused has, no doubt, agreed to continue to work after 31st 
“ March 1889 for as many days after the said date as he shall have made 
“ default in the due performance of his contract, but such work should 
“ be in continuation of work, commenced apparently at or within a rea- 
“ sonable period after the date of contract as observed above. 

“ The clause ' to continue to work, <fcc.,’ seems to have been inserted 
“ only with the view that criminal action can be taken at any future 
“ time. The Contract Act is already of a stringent nature, and to enforce 
“ a contract after a lapse of a long time, and perhaps at any time within 
“ the last living day of the accused, could not have been the intention of 
“ the legislature. 

“ In criminal revision cases Nos. 773 of 1883 and 183 of 1884 it 
“ was laid down by the High Court that no action would lie under 

• Criminal Revision Cases Noe. 715 to 718 of 1892. 
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11 Act XIII of 1859 in cases where the specified period of contract had 
“ expired. 

It was nrobablv with a view to evade the manciples thus enunciat¬ 
ed that the form of contract in the case now under reference which is 
widelv used throughout this district was drawn up. The contract in 
u question binds the advances to continue to work for a9 many days after 
|( the expiration of the original term of contract as they shall have failed 
to work upon during the prescribe 1 period. A test case was submitted 
tt to the High Court in 1894. and in criminal revision case No. 651 of 
t 1884 it was ruled that the additional stipulation thus introduced was a 
legal one and could be enforced. 

u ' Although the High Court has determined in Kit.iu in rp (t) [3^9^ 
|( that the law of limitation does not apply to Act XIII of 1859 anv more 
^than it does to any other penal statute, yet in view of the fact that in 
u the case now under reference the remedy sought for is against the person 
it wad not the pocket of the advancee, and that it would appear that there 
u i fl nothing in contracts of the sort now under reference to movent 
"Criminal action being taken against advancees, after the laose of many 
ti yoars from the date of the execution of the contract, and that too. even 
lf though the contract mav have been performed almost in its entirety, I 
venture to bring the present case to the notice of the High Court. 

(| The present case is by no means an isolated on*. I submit the 
“records of three other cases (Nos. 37. 92 and 93 of 1892) on the file of 
( the same Magistrate which have been dismissed on similar grounds and 
to which my attention has been called hv the Sub-Divisional Magistrate. 

I think the order of dismissal was «oui table. but doubt if it is legal.” 

The Acting Government Pleader and Public Prosecutor (Subrammya 
Ayyar) in support of reference. 


JUDGMENT. 

In these cases the Magistrate dismissed the charge laid under Section 
2 of Act XIII of 1859 on the ground that the term for which the contract 
between the parties had been made had expired. In our opinion this affords 
no reason whv the Magistrate should not have adontad the alternative course 
provided in Section 2, and have directed the accused to repay the money 
advanced or sucli part thereof as might seem to the Magistrate just. The 
mere fact that the advance was made so long ago that the money could 
not be recovered by action is in our judgment no sufficient ground for 
refusing altogether to give effect to the penal provision of the Act. 

In oases in which there has been great or unexolained delay on the 
part of the complainant, the Magistrate can use his discretion as to the 
amount which he mav direct to he repaid. The orders of dismissal are 
set aside and the Magistrate directed to proceed according to law. 


(1) 11 M. 332. 
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[380] APPELLATE CIVIL. 

Before Sir Arthur J H. Collins , Kt., Chief Justice, and 

Mr. Justice Parker. 


SANGILI AND OTHERS (Defendants ), Appellants v. MY) 0 KAN 
( Plaintiff ), Respondent * [7fch. 8th and 18th November, 1892.1 

Civil Procedure Code—Act XIV of 1082, Section 392 —Reference to a commissioner— 
Local inquiry, 

Tha local investigation referred to in Civil Procedure Code, Section 392, pre- 
supposes the existence on the record of independent evidence which requires to be 
elucidated and that section does not authorise a Court to delegate to a commis¬ 
sioner the trial of anv material issue which it is bound to try. 

[R., 35 M. 239 (242) = 10 Ini. Cm. 000 = 21 M.L.T. 210=9 MI,T. 421 =(I9U) M.W. 
N. 223; 6 C.L.J. 74 = 11 O.W N. 732 = 8 Ind. Cas. 504 ; D., 21 M. 288 ] 
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Appeal against the decree of H. H. O’Farrell, District Judge of 
Trichinopoly, in original suit No. 32 of 1887. 

Suit for partition of family property which was described in the 
plaint. The defendants pleaded that the plaintiff had been adopted bv 
one Tayurnuthu and consequently was not entitled to share in the family 
property. The first issue framed on this nlea was decided in favour of 
the plaintiff. Other issues were framed as follows : 

“ Whether all plaint properties are family prooerties ? 

“ Whether the olaiot-mentioned moveable properties are in existence, 
“ and, if so, what is their value? 

“ Whether the debts enumerated in the plaint are due to the family ? 

“ Whether plaintiff is in possession of any immoveables, and, if so, 
“ what is their value ? 

The District Judge made an order as follows: 

“ I think it is necessary, before going into the evidence on the other 
“issues in order to save a tedious enquiry, to appoint a commissioner 
“ under Section 392, Civil Procedure Code, to proceed to the spot and make 
“ a local investigation with regard to [351] the items of family property 
“ which are said by the defendants not to be in their possession and 
“ report whether they are or are not in the defendants’ possession.” 

The District Judge passed a decree in accordance with the report of 
the commissioner. 

The defendant preferred this apoeal. 

Bhashyam Ayyanqar, and Krishnasami Ayyar. for appellants. 

Subramanya Ayyar , Sundara Ayyar, and Rajagopala Ayyar , for 
respondent. 

JUDGMENT. 

The first point taken in appeal is as to the alleged adoption of the 
plaintiff by his aunt Tavumuthu. As to this we agree with the District 
Judge that the evidence adduced to prove the adoption is altogether 
unreliable. Tayurnuthu was not called as a witness. According to first 
defendant’s own evidence, she had been a widow five or six years at the 
date of the alleged adoption. It is not explained why she should have 
delayed so long if she really wished to adopt a son to her late husband, 
and not a single question was pub to show that the ladv had "any 

* Appeals Nos. 110 of 1391 and 38 of 1892 and Civil Miscellaneous Petition 
No. 170 of 1892. 
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1892 authority to make an adoption either from her late husband or from his 
Nov. 18 . sapindas. The only witness for defendants not of the Kallar caste, the 

- kurnam, fifth witness, deposed that the plaintiff had lived with his father 

APPEL- till he was turned out of the house on account of his marriage, and we 
LATE agree with the District Judge that this was the true cause of the quarrel 

Civil. between father and son. 

- The next point urged is that the District Judge was in error in deput- 

16 M. 350= j n g to the commissioner the inquiry as to what items of property were in 
3 M.L.J. 137. possession of the defendants and their title thereto. It is pointed out that 

/the Judge virtually transferred the trial of every issue except the first issue 
/to a commissioner, thus investing him with much larger powers than can 
I be legally delegated under Section 392 of the Code of Civil Procedure. On 
this point we are constrained to hold that the objection must prevail. 
We are of opinion that “ a local investigation requisite for the purpose of 
“ elucidating any matter in dispute ” presupposes the existence of some 
independant evidence on record which requires to be elucidated, and that 
a Court is not at liberty under Section 392 to delegate to a commis¬ 
sioner the trial of any material issue which it is bound to try. This was 
the view taken by another Bench of this Court in Narasimharazu v. Suria- 
[352] narayana (1), and is in accordance with thewiewjaken by the High 
Court of Calcutta in Iswarchandra Das v. Jugal Kishor Chuckerbutty (2) ; 
see also Bindabun Chunder Sirkar Chowdhry v. Nobin Ghunder Bis¬ 
was (3) and Buroda Churn Bose v. AjoodhyaRam Khan(A). Earlier cases 
have been quoted, which go to show that evidence taken by a commissioner 
may legally be treated as evidence ; but in the case before us no evidence 
was taken by the Judge before the issue of the commission on any issue 
except the first. We are of opinion that Section 392 does not authorize 
the wholesale delegation of these important issues for investigation to the 
commissioner, and that the local investigation comtemplated by that sec- 

V tion has reference to questions relating to the identification of lands, their 

V physical features, market value, and estimate of profits, but not to question 
\of title to, and possession of, the lands themselves. 

We must, therefore, set aside the decision of the District Judge upon 
these issues and remand the case in order that they may be properly 
determined. In so doing we may point out that the issues themselves 
require amendment, and that fresh issues should be framed as to the 
different plaint items so as to leave the parties no room for misconception 
as to the burden of proof. With regard to items which are admitted to 
be family property, the only question can be as to plaintiff’s proportionate 
share. Other items are claimed as belonging to the family, the possession 
and existence of which first defendant denies. As to these the burden 
would be on plaintiff. Then again there are properties of which first 
defendant admits the possession, but alleges to be self-acquired. As to 
these the onus is on him. Proper issues have to be framed with reference 
to the allegations in the written statement. The plaintiff must prove 
subsisting outstanding debts due to the family, and we observe that it is 
alleged one debt due to the family has been discharged. 

We observe also that the Judge decreed partition in jewels of the 
value of Rs. 150 merely on the ground that first defendant’s wives were 
wearing some of that value. That reason is manifestly insufficient when 
the jewels worn by the ladies are alleged to be their stridhanam. 

(1) Second Appeal No. 1149 of 1887, unreported. (2) 4 B. L.R. App. 33. 

(3) 17 W.R. 282. (4) 23 W.R. 286. 
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[353] The District Judge has made no provision for debts due by the *892 
family. It is admitted on both r'des that he was also in error in decree- N0Vl lb ‘ 
ing mesne profits for six years before suit when ODly mesne profits from ^ ppBL . 

date of suit were prayed for in the plaint. 

With reference to civil miscellaneous petition No. 170 of 1892, we 
are of opinion that the proportionate share to be decreed to plaintiff must C IVIL , 
be that to which he is entitled on the date of the final decree. No final ^ ^ 350 = 
decree has yet been passed, since no issue except the first has been tried. ^ j ^37 
As the father has died during the pendency of these proceedings, the 
plaintiff is apparently at the present moment entitled to one-fourth share. 

We must set aside the decrees of the Court below in both appeals and 
remand the suit in order that the District Judge may frame and try fresh 
issues and after recording findings on them pass a fresh decree for parti¬ 
tion. The costs hitherto incurred will be provided for in the final decree. 


16 M. 353 = 3 M L J. 139. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

Rathnam ( Defendant ), Appellant v. Sivasubramania 
{Supplemental Plaintiff), Respondent .* 

[18th November and 23rd December, 1892.] 

Hindu Lew—Legacy ly an undivided father of a Hindu family— B, quest for religious 
■purposes. 

A Hindu made bis will, whereby be brquea'hcd Rs. fOO io supply a silver 
image for a pagoda, and died leaving ibe defendant, his undivided adopted son, 
him suiviving. He was tot ibown to have been pcssrsstd of aDy separate pro¬ 
perly. Tn a tuit by tbe trustee of the pagoda to recover tho above amount : 

Held , that tie legacy was not bindirg rn the defendant. 

SECOND appeal against the decree of H. H. O Farrell, District Judge 
of Trichinopoly, in appeal suit No. 161 of 1889, confirming the decree of M. 
A. Tirumalacbariar, District Munsif of Kulitalai, in original suit No. 10 of 

1889 

Suit brought by the manager and trustee of a Hindu pagoda to recover 
from the defendant a sum of Rs. 600 for a silver Vrishabhavahanam for the 
temple in accordance with the will left [354] by the adopted father of the 
defendant. Tbe testator was not shown to have left aDy sell-acquired 
property. The Lower Courts held that tbe legacy was valid and binding on 
the defendant and passed decrees accordingly. 

Defendant preferred this second appeal. 

Bhashyam Ayyanqar and Ranqa Ramanujachariar, for appellant. 
Parthasaradhi Ayyanqar , for respondent. 

JUDGMENT. 

Wilkinson, J.—It is contended that fcheLowerCourts erred in giving 
plaintiff relief on grounds not alleged in tbe plaint. Tbe Lower Courts 
have decided that the defendant, the adoptod son of one Narayanasami 
Ayyar, is bound to pay to plaintiff Rs. 600 bequeathed by the deceased 
Narayanasami Ayyar in his will for a silver VrishabbavahaDam. It appears 
from the plaint that the plaintiff rested his case on two grounds—the 


M V—120 


* Seoond Appeal No. 396 of 1892. 
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direction in the will and the liability of the deceased to repay a loan. The 
latter cause of action, however ,was relinquished and the plaintiff relied on 
the bequest alone. 

It is then contended that the legacy is void and that the defendant 
is not bound to carry out the promise made by his father. The District 
Judge upheld the legacy on the ground that it was a gift to religious 
uses which the son can be compelled to carry out. There is no Madras 
case in support of this contention. So long ago as 1874 it was decided 
(Vi tin But ten v. Yamenamma (l) ) that a member of an undivided 
family cannot bequeath even his own share of the joint property, because 
at the moment of death the right bv survivorship is at conflict with 
the right by bequest, and the title bv survivorship being the prior 
title, takes precedence to the exclusion of that by bequest. This 
principle has been recognised by the Privy Council— Suraj Burnt Koer 
v. Sheo Proshad Singh (2) and Lakshman Dada Naik v. Ramchandm 
Dada Naik (3). In the case of Baba v. Timma (4) it was decided by the 
Full Bench that a Hindu father, if unsonarated, has not power, except for 
purposes warranted by special texts, to make a gift to a stranger of ances¬ 
tral estate, moveable or immoveable. No special texts has been cited in 
support of the gift of a silver Vrishabhavahanam to a kovil. It certainly 
was not an indispensable act of dutv, nor a gift through affection or 
[355] for support of the family or relief from distress, which are specified 
in the Mitakshara ch. (I, s. I s. 27) as gifts which a father has 
power to make. I am not prepared to say that the gift of Rs. 600 for a 
silver Vrishabhavahanam was a gift for a religious purpose. It is evident 
from the form of the plaint and from Exhibit B that the R 3 . 600 had 
been received by the testator in the year Yuva on a promise to repay it 
in four months’ time, and that the bequest was, in truth, made with the 
intention of repaying a barred debt. 

The decrees of the Lower Courts must be reversed and the plaintiff’s 
suit dismissed with costs throughout. 

Muttusami Ayyar, J.—I am also of the same opinion. The 
averment in the plaint that the money sought to be recovered was a debt 
due by defendants adoptive father has since been abandoned. The claim 
that it was a legacy to the temple is untenable. For the reasons and on 
the authorities mentioned by mv learned colleague, the defendant’s father 
had no testamentary power over family property common to himself and 
his adopted son for any purpose. The contention that the legacy can be 
treated as an executory gift made for religious uses is not tenable, 
inasmuch as the defendant’s father had no testamentary power at all 
either to give legacies or mako gifts out of joint property. 


(1) 8 M.H.C.R. 6. 


(2) [6 I. A. 88. (3) 5 B. 48, (62). (4) 7 M. 357. 
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APPELLATE CIVIL. 

Before Sir Arthur J. B. Collins , 27,., Chief Justice and 

Mr. Justice Band ley. 

Abbu (Plaintiff), Appellant v. Kuppammal ( Defendant ), Respondent.* 

' [15th and 21st December, 1892.3 

Hindu haw—Bequest to a boy directed bv the testator to he ndnpfpd by his widow — 
Direction for the bot/s maintenance—Rights of the legatee — No adoption having been 
made. 

A Hindu made bis will whereby b« provided that hiq nronertv should bs enjoyed 
by his widow, who should maintain certain oersons. including the plaintiff.^ whom 
she was thereby ’directed to take in adoption, and added : “my aforesaid wife 
“shall enioy all my abovementioned oronnrties in *verv wav as lone as she may 
“be r3561 alive, and after her death the same shall he taken'possession of by *he 
“aforesaid adopted son.’’ The testator died, not having taken the plaintiff in 
adoption, and his widow did not adopt him. Tn a suit by the plaintiff for main¬ 
tenance and for the declaration of his title under the will: 

Held, that all the provisions of the will relating to the plaintiff were intended 
by the testator to corao into effect nnly in the event the adoption boine made, 
and consequents that the plaintiff had no right to the family property or to 
maintenance id the family. 

[R., 9 C.W.N. 309.] 

APPEAL against the judgment of WILKINSON, J., sitting on the 
original aide of the High Court in civil suit No. 327 of 1890. 

Plaintiff sued for a declaration that he was entitled to certain 
properties in reversion after the death of the defendant, who was the 
widow of K. Narain Chefcfci deceased, and for a declaration that certain 
alienations of property made by her were not binding on him. He also 
sought a decree for maintenance. 

The plaintiff’s claim was founded upon a will left by the defendant’s 
husband, of which the material portion was as follows : 

“ As I think that ray death is approaching, therefore all the imraove- 
“ able and moveable properties, consisting of ancestral and self-acquired 
“ jewels, &c., of gold, silver and precious stones, brass and wooden articles, 
“ houses, gardens and lands, &c., which are mv own shall be enjoyed in 
“ e v8rv way bv my wife TCuppammal, otherwise called Theroomalaiammal, 
“ herself. Besides, mv aforesaid wife Knuoaramal, otherwise called 
“ Theroomalaiammal, shall support and maintain these three persons, 
“namely, mv mother Audiaramal, mv vounger aunt Tulasiammal, and my 
“ younger sister Choodiammal’s son Abbu Chetty, who is about 14 years 
“ 0 id, go that they mav not be in want of anvthing. Besides with regard 
“to taking in adoption the child named Abbu Chetty, my above-named 
“vounger sister's son, whom I have been bringing ud, his father is not 
M in this place at present, therefore my aforesaid wife shall, after his 
“return, keen him by and take the aforesaid hoy in adoption. Besides, my 
“ aforesaid wife shall enjov allmv above-mentioned nroperties in every way 
“ as long as she may be alive, and after her death the same shall he taken 
“ possession of by the aforesaid adopted son Abbu Chetty, with regard to 
“ the business of broker in pearls and corals, which has been carried on 
“ in my family from generation to generation and which has been carried 
" on by me also, a person in whom my wife may have confidence shall, 
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until the [357] aforesaid child attains proper age, be with the aforesaid 
child and conduct the aforesaid business in a respectable manner.” 

It appeared that the plaintiff, Abbu Chetti, had not been taken in 
adoption either by the testator or by the widow. 

Balajcc Bau. for plaintiff. 

Ananda Charlu , for respondent. 

Wilkinson, ,T. — The question in this case is as to the correct inter¬ 
pretation of a will- Tiie plaintiff's case is that under the terms of the will 
he is entitled to maintenance and to succeed to the property of the 
deceased on the death of the widow, and is therefore, as presumptive heir, 
entitled to questiou the alienations made by the widow. On behalf of the 
defendants it is contended that the plaintiff has no locus standi , that his 
adoption is made a condition precedent to his title as heir, and that as he 

has not been adopted, ho cannot question the alienations made by the 
defendant. 


(i 


(( 


(i 


The plaintiff relies upon Jhivam Bhai v. Jhivu Bhai (1) in which it 
was bold that if the language of the testator sufficiently indicates the per¬ 
son who is to be the object of his bounty, the person so indicated will not 
be prevented from taking, because the testator conceived him to possess a 
character which in point of law cannot be sustained. But that case has 
been virtually overruled by a decision of the Privy Council in the case of 
anindra Deb Baikat v.Bajesivar Das (2).Their Lordships say: “We feel no 
difficulty about Raieswar being sufficiently designated as the object of 
the gift. They think that the question is whether the mention of him 
as an adopted son is merely descriptive of the person to take under the 
gift, or whether the assumed fact of bis adoption is not the reason and 
motive of the gift, and indeed a condition of it.” After distinguishing 
the case of Nidhoomoni Dcbya v. Saroda Pershad Mookerjee (3), their 
Lordships say : Their Lordships aroof opinion that it was Jogendra’s 

intention to give his property to Rajeswar as his adopted son, capable 
of inheriting by virtue of the adoption, and the rule that it is not essen- 
u tial to the validity of a devise or bequest that all the particulars of the 
subject or object of the gift should be accurate, is not applicable.” 

[358] I think these remarks are pertinent in the present case. The 
testator by his will devised all his property, moveable and immoveable, to 
his wife to be enjoyed by her in every way.” He then directed her to 
support and maintain Appu Chetty (the plaintiff) and two others, and 
went on to intimate that he wished her to take Appu Chetty in adoption, 
and after specifying that his wife 1 sbail enjoy all my properties in every 
tl wa y as she may be alive,” directed that after her death it should 

be taken possession of by tbe aforesaid adopted son Appu Chetty.” 
The intention of the testator clearly was that Appu Chetty should, if 
adopted, succeed to the property. He did not know at the time he made 
the will whether Appu Chetty’s father, who was then absent, would con¬ 
sent to give his son in adoption, and he evidently did not intend that 
Appu Chetty should inherit all his property if not adopted. The persona 
dcsiynata is not Appu Cbetty, but “tbe adopted son Appu Chetty.” 
Until adoption, therefore, plaintiff has no locus standi under the will and 
cannot question the alienations made by the widow. 

Nor do I think that, according to the true construction of the will, 
plaintiff has any right to be maintained by tbe defendant. It is argued 
that the bequest to defendant is subject to tbe condition that she should 


(1) 2 M.H.C. R. 462. 


(2) 11 C. 463. 
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maintain the plaintiff. I do not think so. If the tostator had intended 
to make the bequosfc to defendant subject to tho maintenance, he would 
havo made provision for the devolution of the property in caso his wife 
failed to carry out his directions. The question is one of intention to be 
gathered from tho language of the will. The intontion of the testator to 
bequeath the whole of his property to his wife for her life is unquestion¬ 
able. I look upon the clause as to maintenance as tho mere expression 
of a wish on the part of the testator that his wife should maintain certain 
persons. He wished her to adopt Appu Chetti, but can it be said that if 
Appu Chetty’s father refused to give his son in adoption, it was the 
intention of the tostator that defendant should continue to maintain Appu 
Chetty so long as she lived? I think not. 

The plaintiff is not entitled to maintain the suit, which, therefore, 
fails and is dismissed with costs. 

Plaintiff preferred this appeal. 

Balajec Bail, for appellant. 

Anonda Charlu and Varadayya, for respondent. 

JUDGMENT. 

[359] In our opinion the learned Judge in the Court below was right 
in holding that on the true construction of the will of K. Naraina Chetty 
the gift of his estate to plaintiff on the death of testator’s widow was 
contingent on his being adopted by the widow, and that not having been 
so adopted, he cannot maintain this suit. The question in such cases is, 
as pointed out by the Judicial Committee in Fanindra Deb Baikal v. 
Rajeswar Das (1), one of intention, and reading the whole will we have no 
doubt that the gift to plaintiff was made in contemplation of his adoption, 
and with the intention that he should take as the adopted son, and was, 
therefore, conditional on his being adopted. The arrangement made by 
the will is that after the return of plaintiff’s natural father the widow 
shall take the boy in adoption, then that the widow shall enjoy the estate 
during her life and after her death “ the same shall be taken possession of 
by the aforesaid adopted son." The adoption is an integral part of the 
arrangement, and, failing the adoption, the arrangement, so far as regards 
the designated adopted son, falls through. The case of Nidhoomoni Debya 
v. Saroda Pershad Mookerjee (2) is distinguishable from the present case. 
There the testator declared that he had adopted the object of the gift, and 
it was held that the omission by the widows to perform certain ceremonies 
which might be essential to complete the validity of the adoption could 
not operate to invalidate the gift. Here there is a direction to adopt and 
a gift to the boy to be adopted, and it appears to us that the testator had 
no intention to give the estate to the boy irrespective of the adoption to be 
made by the widow in accordance with the direction. It is argued for 
appellant that the widow is put to her election and cannot take the estate 
for her life unless she adopts plaintiff. That question is not in issue in 
this suit. The only question here is whether plaintiff can sue as reversioner 
under tho will on tho death of the widow. Even if tho argument as to 
election were well founded, it would not follow that because the widow 
could not take under the will, therefore plaintiff is entitled to maintain 
this suit. Whatever are the consequences of the widow’s not complying 
with the direction in the will to adopt plaintiff, it is clear to our minds 
that plaintiff has no right under the will unless and until he is adopted. It 

(1) 11 C. 463. (2) 3 I.A. 5253. 
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is [360] stated by respondent's vakil that one reason why plaintiff , was not 
adopted was that his natural father would not give his consent. Of this 
theie is no evidence before us, and we conceive that we are not concerned 
in this appeal with the reasons why the adoption has not been made. The 
fact remains that it has not been made, and that is a sufficient answer to 
plaintiff’s claim to the estate under the will. Appellant’s vakil states 
that plaintiff as sister’s son of testator is his nearest heir. This is denied 
on the other side, and it is asserted that he is only the son of a distant 
letnalo relative of testator. However this may be, aod no evidence upon 
the point has been takeu, the quostion is irrelevant in this suit. Plaintiff 
sues for a declaration ol his title under the will, and, for the reasons given 
above, we hold he has no title. 

Lastly it is argued for appellant that at least he is entitled under the 
will to maintenance, as the direction to maintain him does not refer to him 
as the adopted son. W e think the arrangement made by the.wiil as to plain¬ 
tiff musn be taken as a whole, and that the part relating to plaintiff ’s main¬ 
tenance, equally with the other arrangements for his benefit, has reference 
to the adoption, and was intended by the testator to come into effect only 
in the event ot the adoption being made. Not having been adopted, 
plaintiff has no more right to be maintained in the family during the 
widow s liietime than ho has to succeed to the estate after her death. 

We confirm the decree of the Lower Court and dismiss this appeal 
with costs. 


16 M. 361 — 3 M.L.J. 134. 

[361] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice ilandley. 


NlLAKANTA ( Defendant ), Appellant v. IiiAMSAHIB AND ANOTHER 
[Plaintiffs), RespondentsJ [7th October and 11th November, 1892.] 

Limitation Act—Act XV oj 1877, Schedule 11, Articles 62, 120— Suit by the purchaser 
in execution sale to recover the purchase money—Civil Procedure Code—Act XIV 
oj 1882, Section 315— Saleable interest. 

The plaintiff purchased land sold in execution of a decree in favour of the 
defendant, but was subsequently evicted by the son of the judgment-debtor, he 
now sued in i860 to recover the purchase money paid by him, on the ground 
that the judgment-debtor possessed no saleable interest in the property in 
question. It appeared that the son of the judgment debtor had obtained a 
decree in 1888 against the plaintiff and others declarmg that she (the judgment- 
debtor) had no saleable interest in the property, and that in that suit the 
present defendant had given evidence in support of the present plaintiff’s 
contention ; the judgment in that suit was now admitted in evidence against 
the defendant; 

Held, (1) that Limitation Act, Schedule II, Article 120 contained the rule of 
limn alien applicable lo the suit, which was accordingly not time-barred, since 
the cause of action did not ariso until 1888 ; 

(2) that the judgment above referred to was not evidence agaiuBl the 
defendant; 

(3) that the suit should be dismissed on the ground that there was no 
legal evidence, that the judgment-deotor whose interest in the land had oeen 
purchased by the plaintiff possessed no legal interest therein. 


* Beoond Appeal No. 1828 of 1891. 
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[Rel., 10 C. 187 (101) = 15 Ind. Gas, 707 ;R., 21 B. 591 (507) ; 17 Ind. Cas. 137 (138) 1892 

= 23 M.L.J. 487 (438) = 12 M.L.T. 431 = 11912) M VV.N. 1130 (1131) ; D., 4 N 
Bur. L.T. 46 = 9 Ind. Gas. 774 ; 10 Ind. Cas. 716=14 O.C. 74.] __L_ * 

Second appeal against the decree of S. Subbayyar, Subordinate APPEL- 
Judgo of South Canara, in appeal suit No. J 36 of 1890, modifying the LATE 
decree of S. Kaghunathayya, District Munsif of Karkal, in original suit Civil. 
No. 317 of 1889. . 

The plaiDt stated that the defendant, in execution of a decree obtained 16 M. 361 = 
by him against one Subbamma in original suit No. 255 of 1882, brought 3 M.L.J. 134 
to sale in execution the mortgage right alleged to belong t^the judgment- 
debtor in two pieces of land which were purchased by the plaintiff on the 
9th October 1882. The greater part of the first plaintiff's purchase 
money was paid to the defendant in satisfaction of his decree. The 
plaintiff now sued to recover this amount from the defendant on tho 
ground that the judgment-debtor had at the time of the sale no saleable 
interest in [362] the property in question. It appeared that the judgment- 
debtor’s son, who was an infant at tho lime of the sale, subsequently 
obtained a decree in original suit No. 65 of 1887 on the file ot the District 
Munsif of Udipi against the present plaintiff No. 1 and others, whereby 
the decree was set aside on the ground, inte r alia, that his mother possess¬ 
ed no saleable interest in the land, and that possession had subsequently 
been recovered from the present plaintiff. The cause of action was stated 
in the pJaiut to have arisen on 4th February 1889, which was the date 
when tho decree passed in the first mentioned suit by Subbamma’s son 
was affirmed on appeal. The- defendant laised the plea, inter aka , of 
limitation. In the Lower Court a copy of the judgment delivered in 
original suit No. 65 of 1887 was admitted in evidence for the plaintiff, 
and it appeared that the present defendant had given evidence in that 
suit supporting the allegations now made by the plaintiff. Both the 
Lower Courts overruled the plea of limitation and passed decrees in favour 
of the plaintiff, which differed merely in that that of the District Munsif 
allowed and that of the Subordinate Judge disallowed the plaintiff’s claim 

to interest. 

The defendant preferred this second appeal. 

Pattabhirama Ayyar , for appellant. 

Narayani liau , for respondent No. 1. 

JUDGMENT. 

The first point taken in this second appeal is that the suit is barred 
by limitation. The argument for appellant (defendant) is that the cause 
of action arose at the time of the purchase by plaintiff in 1882, and 
therefore that the suit brought more than six years after that date is 
barred, whether the case is governed by Article 62 or Article 120 of the 
second schedule to the Limitation Act. In our opinion the lower Courts 
were right in holding that the cause of action arose at the date of the 
decree in original suit No. 65 of 1887, declaring that Subbamma, the 
judgment-debtor, whose hypothecation right plaintiff purchased, had no 
saleable interest in the property. Plaintiff could not have brought the pre¬ 
sent suit prior to that decree, for until then he maintained that Subamma 
had a saleable interest. The present suit is really brought under Section 315 
of the Code of Civil Procedure, which has been held to apply to Buits 
—Pachayappan v. Narayana (1). No special period of limitation is fixed 


(1) 11 M. 269, 
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1892 [363] for such suits, and therefore Article 120 of the second schedule to 

Nov. 11 . the Limitation Act applies. The decree in original suit No. 65 of 1887 

-was in 1888. and therefore the suit; brought in 1889 is not barred. 

Appel- The next point taken on behalf of defendant in this appeal is that it 

LATE had not been proved in this suit that Subbamma whose interest in the 
Civil. hypothecated property plaintiff purchased at the Court auction bad no 

- saleable interest. It is argued that the only evidence of this offered on 

16 M. 361= behalf of plaintiff was Exhibit A, copy of the judgment in original suit 
3 M.L.J. 134. No 65 Q f 1 8«S7, and this is no evidence against; present defendant, who was 

no party to that suit. We think this objection to the decree must prevail. 
The lower Courts have apparently admitted the copy of judgment (Exhibit 
A) as evidence against defendant, because as a witness he supported pre¬ 
sent plaintiff’s contention in that suit, which the District Munsif holds 
makes him “ constructively ” a party to the suit. This is no good 
reason for treating a judgment in a suit, to which defendant was no party, 
as evidence against him of the truth of the matters it decides. The words 
in Section 315 of the Civil Procedure Code, “ when it is found that the 
“judgment-debtor had no saleable interest in the property, &c.,” must, in 
our opinion, be taken to mean “ when it is found in some proceeding by 
“ which the judgment-creditor is bound.” To compel the judgment-creditor 
to refund the purchase money of property brought to sale in execution 
merely bacause in some proceeding between other parties a Court has 
decided that the judgment-debtor had no saleable interest would be con¬ 
trary to all principles of justice. On the ground that it is not proved by 
any legal evidence in this case that the judgment-debtor, whose interest 
in the hypothecation plaintiff purchased, had no saleable interest therein, 
we think plaintiff's suit should be dismissed. The decrees of the Lower 
Courts are reversed and plaintiff s suit is dismissed with costs throughout. 

The memorandum of objections is also dismissed with costs. 

16 M. 364 = 3 M.L.J. 178 = 1 Weir 422. 

[364] APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Queen-Empress v. Ramasami and others.* 

[30th November, 1892.] 

Revenue Recovery Act—Act 11 of 1861 (Madras), Section 8— Removal of crop under 
atl acliment —Theft—Dishonest intention. 

Certain crops which bad been distrained for arrears of revenue were harvest¬ 
ed and removed by the owners and occupiers of the land, who wore thereupon 
charged with theft. The accused were not the defaulters, the demand having 
been made upon certain other persons in whose name the pattas stood as the 
registered proprietors. The accused were acquitted : 

Held, that the acquittal was wrong in the absence of a finding whether or 
not the accused were aware of the distraint, and dishonestly removed the orops 
with such knowledge. 

CASE referred for the ordors of the IPigh Court under Criminal Pro¬ 
cedure Code. Section 438, by J. Thompson, District Magistrate of 
Chingleput. 

The case was stated as follows :— 

* Criminal Revision Case No. 506 of 1892. 
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“ I have the honour, under Section 438, Criminal Procedure Code, to 1892 
“submit the records in summary trial case No. 9 of 1892 on the file of Nov. 30. 

“ the Deputy Magistrate, Trivellore division. 

44 Musali Nayudu, Village Munsif of Navapakkara village, complained APPEL- 
41 to the Taluk Magistrate, Trivellore, that Ramasami Reddi, Marapa LATE 
“ Reddi and Virasami Reddi removed the crops attached for arrears of CRIMINAL. 

44 revenue due on pattas Nos. 6 and 51 in the village, registered in the - 

44 names of other individuals and thereby committed an offence punishable 16 304 — 

“ under Section 379, Indian Penal Code. 3 M.L.J. 178 

“ The Taluk Magistrate examined two witnesses for the prosecution, =1 Weir 422. 
41 when the Deputy First-class Magistrate took the case on his file and 
“ tried it summarily under Section 260, Criminal Procedure Code. 

“ The Deputy Magistrate found that the standing cron was attached 
14 and copy of the list of attached property given to the [365] pafctadars, 

“ but held, on the authority of the ruling of the High Court in criminal 
“ revision case No. 321 of 1882, that the distraint was not lawfully made, 

41 as neither the demand notice nor the list of attached property was given 
"to the accused persons who occupied the land, and, in this view, dis- 
“ charged the accused persons under Section 253, Criminal Procedure Code. 

“ In criminal revision case No. 321 of 1882 on the file of the High 
“ Court, the tenants of a defaulting shrotriemdar were charged with theft 
44 of crops distrained for arrears of revenue due to Government, and con- 
“ vieted bv the Sheristadar-Magistrate of Gudoor taluk. But the High 
“ Court quashed the conviction on the ground that there was no 
44 evidence to prove that a copy of the demand in writing was handed 
“ over to the accused, or that a list of the property distrained was endors- 
“ ed thereon, with such particulars as are mentioned in Section 8 of Act 

“II of 1864. t , 

44 1 beg to point out that Section 8 of Act II of 1864 only enjoins that 

“ copy of the demand in writing, with the prescribed endorsement, should 
“ be furnished to the defaulter, who is the registered proprietor of the land. 

44 lb, therefore, seems that an omission to furnish copy of the demand or 
44 the list of attached property fco the occupying tenant will not render an 
" attachment illegal. Section 2 of Act II of 1864 provides that the 
44 products of the land shall be regarded as security for the public revenue. 

44 1, therefore, consider that the finding of the Deputy Magistrate that 
“ the attachment in the present case was not lawfully made, and the 
“ order of discharge based thereon are not correct. The guilt of the accused 
“ j n this case apparently turns on the question as to whether they had 
tr knowledge of the attachment when they removed the crops. The Deputy 
“ Magistrate has failed to record a finding on this point.” 

Gopalacharki, for the accused. 

The acting Government Pleader and Public Prosecutor (Subramania 
Ayyar) for the Crown. 

JUDGMENT. 

In this case certain standing crop was distrained for arrears of revenue. 

The acoused are the real owners of the land an which the crop had stood 
and the parties in possession. But the pacta9 stood in the names of others 
and the demand in writing and the list of distrained property prescribed 
by Act II of 1864 were given to them alone. The accused carried away 
the [366] crop and were charged with theft. Their defence was that they 
knew nothing of the distraint, that they out and carried away their own 
crop, and that no one objected to their doing so. The Deputy Magistrate 
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1892 acquitted the accused ou the ground that no demand was served upon 
Nov. 30. them and that no list of distrained property was furnished to them. The 

-District Magistrate considers that as Section 8 of Act II of 1864 requires 

Appel- the service of a demand in writing only on the defaulter and the delivery 
LATE of the list of distrained property only to him, the acquittal is wrong and 
CRIMINAL, refers the case for the orders of this Court. 

- The Deputy Magistrate relied on the decision in criminal revision 

16 M. 364= cas0 321 0 f 1882, but that decision proceeds on the view that the demand 
8 M.L.J, 178 should be served on, and the list of attached property delivered to, the 
= lWeir422. tenant in possession. As pointed out by the District Magistrate, Section 8 

refers only to the defaulter who is the pattadar or registered proprietor. 

The Deputy Magistrate was, therefore, clearly in error in acquitting 
the accused on the ground that notice of demand and a list of distrained 
property should have been given to them. 

There is no distinct finding as to whether they were in fact aware of 
the distraint, and with such knowledge dishonestly removed the crop. 

We must set aside the order of acquittal and direct a retrial. 


16 M. 366 = 3 M.L.J. 191. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 

UPPI Haji (Plaintiff ), Appellant v. Mammavan (Defendant No. 1), 

Respondent * [ 11th January, 1893]. 

Limitation Act—Act XV of 1877 Section 19— Acknowledgment of liability — Require¬ 
ments of the section. 

In a suit to redeem a kanom of 1S05 the plaintiff set up in bar of limitation 
an acknowledgment contained in the will of the deceased mortgagee, who thereby 
devised to his son lands therein described as held by him on kanom. The 
mortgagor’s name was not mentioned nor the date of the kanom, nor was there 
any [367] further description of the land which, however, was admitted to be the 
land in question in the suit: 

Reid, that the will constituted au acknowledgment under Section 19, 

[R., A.W.N. (1908) 226.] 

second appeal against the decree of A. Thompson, District Judge 
of North Malabar, in appeal suit No. 460 of 1891, reversing the deoree of 

A. Venkataramana Pai, District Munsif of Tellicherry, in original suit No. 
96 of 1891. 

The plaintiff sued to redeem a kanom of 1805-06. Defendant plead¬ 
ed that the suit was barred by limitation. To meet this plea, the plaintiff 
filed the will of the mortgagee, dated in July 1833, whereby lie devised to 
his son lands demised to me on kanom.” There was no dispute as to 
the identity of the land and the kanom mentioned in the will with the 
land and kanom in question in the suit, but the name of the mortgagor 
was not mentioned in the will, and also there was no further description 
of the land. The District Munsif held that the passage in the will above 
referred to constituted a good acknowledgment under Limitation Act, 
Section 19. He accordingly passed a decree as prayed. The District Judge 
on appeal, after referring to Padmanabha n Nambudri v. Kunhi Kolendan (l) f 

* Second Appeal No. 438 of 1892. 

(1) 5 M.H.C.R. 320. 
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Narraina Tantri v. Ukkovia (1), Venkataramanayya v. Srinivasa (2), 
Mylapore IyasawmyVyapoory Moodaliar v. Itco Kay(S), held that the require¬ 
ments of Section 19 were not satisfied, he thereupon dismissed the suit as 
barred by limitation. 

The plaintiff preferred this second appeal. 

Sankaran Nayar , for appellant. 

Govinda Menon, for respondent. 

JUDGMENT. 

Relying on Mylapore Iyasawmy Vyapoory Moodliar v. Yeo Kay (3) the 
Lower Appellate Court has held that the acknowledgment in Exhibit A is 
not sufficient to remove the bar or limitation. Exhibit A was a will execu¬ 
ted by the mortgagee, the predecessor in title of the defendants. The 
testator therein described the plaint lands as demised to me on kanom. ’ 
The question is whether this is such an acknowledgment of liability in 
respect of the property as to bring it within the requirements of Section 19 
of the Limitation Act. There can be no doubt that it was an acknowledg¬ 
ment by the testator that he then held [368] the estate on kanom title. 
The defendant in this suit admitted that the mortgage of 1805 was true, 
but relied on the Act of Limitations. He failed to show that there was 
any other mortgage to which the acknowledgment of the testator could 
have referred. Under these circumstances the decision of the Munsif that 
the acknowledgment is sufficient must be uoheld, unless we are prepared 
to hold that the absence of the name of the mortgagor and of the date of 
the mortgage are sufficient to deprive the acknowledgment of validity. 
Section 19 does not provide for the mention of the name of the mort¬ 
gagor, but lays down that the acknowledgment is sufficient, though it 
omits to specify the exact nature of the right. Under the Act of 1871 
an acknowledgment of the mortgagor’s title or right of redemp¬ 
tion was required, and if it had been the intention of the Legislature 
that the name of the mortgagor should appear, the alteration was 
unnecessary. On the contrary the intention of the Legislature appears to 
have been to adopt the principles laid down in the English cases, e.g., 
Stansfield v. Hobson (4) and Anon (5) decided by Sir J. Jekyll. As to the 
decision of the Privy Council on which the Judge relies, we observe that 
the admission made by Bennet on which the plaintiff relied had no refer¬ 
ence to the title set up by the plaintiff in the suit, whereas in the present 
case the admission of the testator Kutiyatha that he held the property 
under a subsisting kanom amounted to an acknowledgment of the title of 
the mortgagor, and that title is in the plaintiff. We reverse the decree of 
the District Judge and restore that of the Munsif with cost in this and the 
lower Appellate Court. 


(1) 6 M.H.O R. 267. (2) 6 M. 182. 

(4) 16 Beav. 236=3 De G. M. & G. 620. 
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[369] PRIVY COUNCIL. 

Present: 

Lords Watson Hobhouse , Macnaghten and Morris , and 

Sir Richard Couch. 

\On appeal from the High Court at Madras .] 


The Secretary of State for India in Council ( Appellant) 

v. Shanmugaraya Mudaliar and others 

( Respondents , and a Cross-appeal). 

[26th January and 18th February. 1893.] 


The Land Acquisition Act, 1870 —Ac* X of 1370 ; Sections 15 and 18— Compensation 
Mode of assessment—Antiquities not proved to have any market-value—Persons 

interested m the land acquired. 

The Government having, under the Land Acquisition Act X of 1870, com¬ 
menced proceedings to acquire a plot of land containing granite quarries besides 
ancient temples and sculpture, a reference was made to the District Judge 
(Sections 15 and 18) as to the amount of the compensation to persons interested 

in the land : 

Held, (l) with regard to the nature of the property that only the value of the 
stone quarries as yielding profit could form the subject of assessment, and the 
value oi the antiquities could not; for, under the circumstances, no market-value 
could be assigned to the antiquities ; 

i2) the right if not the only course of proceeding was to estimate the 
rent at which possibly the whole plot might be leased, on the basis of how much, 
rent a portion of the plot when leased for quarries had in fact obtained for the 
zemindar ; 

(3) to calculate the purchase-money, as the first Court had done, at twenty* 
five years of such rent was proper, aud no reason appeared for reducing t is 
number of years to fifteen ;; 

(4) though quarry men bad been employed and had earned money, on 
the piot, they were not interested therein, in the seuse intended by the Act ; an 
their earnings, in which the zemindar was not interested, could not enter m 
the question of compensation and increase the award : 

(5) under Section 42, fifteen per cent, was to be paid on the sum 
awarded. 

[R., 29 B. 514 = 7 Bom- L.R. 569; 29 B. 565 = 7 Bom. L. R. 580 ; 10 Bom. L.R. 907 
(918) ; 21 P.R. 1905 = 132 P.L.R. 1905 ;D., 28 C. 152.] 


CROSS-APPEALS from an order (3rd May 1889) of the High Court, 
varying an award (12th March 1888) of the District Judge of Chingleput 
on a question of compensation referred to him in accordance with t e 

provisions of Act X of 1870. t 

The claimants weiethe representatives of NalathurRamasami Mudaliar, 
who, till his death in April 1886, was the registered zemindar of the village 
Mahabalipuram, in the Chingleput district. [370] Within the ambit o 
that village is the tract of land of the same name, having on its surfaoe, 
besides stone quarries, the temples and rock-cuttings, called the Seven 
Pagodas.’ The Government having, in 1886, taken proceedings to acquire 
the plot for public purposes under the Land Acquisition Act, 1870, the 
present appeals resulted, raising the questions whether any market-value 
was assignable to the antiquities, and whether the assessment of the com¬ 
pensation to be paid had proceeded on a right principle. 

The Collector having, under Section 9 of the Act, required all persona- 
interested to appear and to state their respective interests, with thn- 
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amount of their claims to compensation, tho zemindar, now represented 
'by his son and two nephews, claimed Rs. 9, Rs. 51 and Rs. 730 as compen¬ 
sation. Forty-two mirasidars asserted a right to payment in respect of 
the quarries, claiming Rs. 31 and Rs. 640. The dharmakarta of a temple 
claimed Rs. 14,000 as compensation in respect of two mandapams. The 
Collector, under Sections 15 and 18, referred the question of compensation 
to the District Judge, who, with two assessors, took the evidence. . It was 
agreed before him that the inquiry should be confined to ^determining the 
value of the acquisition. He found that the zemindar Raraasami had 
in 1881 leased out the right to quarry stoDe in a certain portion of the 
said rocks at Rs. 140 par annum. He thought that for the right to 
“ quarry anywhere on the said hills the rental might fairly be raised to 
“ Rs. 200, and he was of opinion that twenty-five years’ purchase would 
“ be a proper price to pay, so he assessed the compensation payable in 
respect of the said acquisition at Rs. 5,000, to which he added Rs. 124 
as 15 as the value of the land nob containing stone fib for quarrying; 
“ and he accordingly awarded Rs. 5,124 as. 15 as the compensation to be 
“ paid, the tribute or revenue being reduced, as allowed by the Collector, 
“ by Rs. 12 as. 8 ps. 10 a year ; and he further directed that each party 

“should bear his or their own costs.’ 

Both parties appealed from this, and the High Court increased tms 

sum to Rs.' 55,458. A Division Bench (WILKINSON and SHEPHARD, JJ.) 
supported the District Judge’s opinion that the antiquities bad no market- 
value, and that their acquisition by the Government would in no way 
injuriously affect either the property, or the earnings, of the claimants, 
and that, therefore, no [371] compensation could be awarded under this 
head of claim. The judgment of the senior Judge proceeded as follows 

“ It remains to consider whether the principle adopted by the Judge 
“ i n awarding compensation for the stone quarries is the proper one. He 
“ capitalized the rent which, in his opinion, would have been paid to the 
“ landlord by the stone-cutters, if they had been allowed to quarry where- 
“ ever they pleased, at twenty-five years’ purchase, and awarded Rs. 5,000. 
“ On appeal, it is argued that the Judge should have ascertained the annual 
“net profit and have capitalized that at twenty-five years’ purchase. 

“ We are not here concerned only with the market-value of land, 
“ but must also ascertain the damage, if any, sustained by the persons in- 
“ terested in these stone quarries at the time of awarding compensation, 
“ by reason of the acquistion injuriously affecting their property or 

“ earnings (see Section 24, Act X of 1870). 

“ jn 1879 the zemindar granted a lease of the hills to certain stone- 
“ cutters for five years at an annual rent of Rs. 140. There is nothing 
“ on record to show that the zemindar ever obtained a higher rent 
“ than this, or that he ever collected any dues or fees from the stone- 
“ cutters. This is one of the items which has to he taken into con¬ 
sideration in determining the amount of compensation. I think it 
would be equitable to allow fifteen years’ purchase or Rs. 2,100 under 
“ this head. 

“That the acquisition will injuriously affect the profits derived from 
'* working the quarries cannot be denied. It is argued that the Judge 
“ has sufficiently taken this into account. The Judge ha3 altogether 
omitted to notice the evidence on the record as to the actual profits 
earned by the persons who work the quarries. That there is a market 
for the atone at Mahabalipuram is established by the evidence of the 
first, second, third and seventh witnesses who have purchased stone 
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“ there for the erection of buildings in Madras. None of these witnesses 
“produced any accounts, so that their evidence .does not enable us to 
arrive at any conclusion as to the amount they spent annually. 
“ The agreements filed by the first witness show that in 1874 he 
“contracted for the supply of Rs. 537 worth of stone. If, as he 
“ asserts, he has since then spent Rs. 10,000 in all, his annual 
[372] expenditure would be about Rs. 800. The evidence of seventeenth 
' and nineteenth witnesses as to the value of the stone, which a stone- 
“ cutter quarries annually, is of too vague and general a character to be of 
“ any use. The eighteenth witness is himself a quarrvman. He puts down 
“ his monthly profit at Rs. 8 or 10. His annual profit would, therefore 
“ amount to say Rs. 100. Accepting the evidence of the thirteenth, four- 
“ teeuth and fifteenth witnesses that the profit is one-third of the cost of 
“ quarrying, the value of the stone quarried annually by the eighteenth 
“ witness, who may be taken as an average stone-cutter and a repre¬ 
sentative of the class, would amount to Rs. 300. The seventeenth 
“and twentieth witnesses state that there are about forty-six persons 
“in Mababalipuram who earn their livelihood by stone quarrying. The 
“amount of profits of which the claimant would annually be deprived 
“ may, therefore, be set down at Rs. 4,600. There is nothing on the 
“ record to show that the suplly of stone which commands a market-value 
“ is unlimited, and the market must always be a fluctuating one. 
“ Mababalipuram is a long way from Madras, and, though there is a 
market, it doe9 not appear to be a very lively one. Under these circum- 
“ stances, I would allow ten times the annual loss or Rs. 46,000 for the 
“ damage sustained by the persons interested by reason of the acquisition 
<“ injuriously affecting their property or earnings.” 

In addition to this, there is the market-value of the land, plus 
the fifteen per cent, which has to be added under Section 42. The 
*. total amount of compensation to be awarded will, therefore, be 
Rs. 55,458-11-3. Appellants are entitled to their costs in the Distriot 
Court and to proportionate costs of this appeal.” 

His colleague agreed in the above as to the antiquities, and also as 
to the amount to be awarded ; but, in his opinion, no question arose as to 
loss of earnings for which compensation could be awarded, in regard to 
Clause 3 of Section 24. It was the market-value of the property taken, 
which alone the Court had to ascertain. With such materials as there 
were, the only way of ascertaining the value of the property acquired was 
to cake the aggregate of the profits derived, and to capitalize it, at so 
many years’ purchase. 

The Secretary of State preferred the present appeal from the 
High Court’s order on the ground that the compensation given [3731 
was excessive. The deceased zemindar’s son and nephews were respond¬ 
ents, but Shanmugaraya Mudaliar alone appeared at the hearing. They 
preferred their cross-appeal, alleging the compensation to be insufficient. 
Neither the mirasidars, nor the dharmakarta, were respondents. 

On this appeal Mr. J. H. Branson and Mr. J. B. Paget, for the 
appellant, argued that the compensation awarded by the High Court had 
not been calculated on the right basis. The order, so far as it increased 
the amount of compensation awarded by the Judge of Chingleput, should 
be set aside. The only question rightly raised was the market-value of 
the plot of land taken. Not adhering to this, the District Judge and the 
High Court, as their judgments stood, had awarded payment in respect 
of the earnings of persons not interested in the land, for the reason 
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that the latter had made profits through work done upon it. Thus, as 
things now stood, the appellant would have to compensate two sets of 
parties, only one of whom was really interested in the land, in the sense 
that the Act contemplated, in respeot of the same acquisition of land. The 
High Court should not have accepted as a ground for compensation the 
fact that persons had made profits by working the stone quarries. As to 
the principle on which the High Court ought to have acted in calculating 
the amount of compensation to be awarded,he referred to Penny v. Penny{ 1) 
and to Crippes on Compensation, 139. The Courts below had been right 
as to the non-valuation of the antiquities. 

Mr. J. D. Mayne , for the respondent and cross-appellant, argued that 
the character, and extent, of the antiquities, the existence of which 
had led to the acquisition of the land by the Government, should have been 
regarded. He referred to the Imperial Gazetteer, Volume VI, pages 190- 
196, and to Fergusson’s History of Architecture, mentioning the general 
classification of the temples, carvings, and excavations. He submitted 
that the Courts were wrong in holding that no money-value could be 
assigned to them as antiquities. They had some commercial value in that 
character. The Collector had not taken the ground that they had no such 
value. He had contended that they were the property of the general Hindu 
community ; but that propo-[374] sition could not be maintained. They 
were the property of the zemindar. They ware the very objects of which 
the special value rendered the acquisition by the Government, for their 
preservation, a necessary undertaking. The valuation put upon them by 
one of the assessors, viz,, Rs. 25,800 was a fair one, and should be affirmed. 
In regard to the amount allowed for the stone quarrying it was contended 
that it was inadequate, and that the valuation was based on an erroneous 
mode of calculation. The true mole was to estimate the market-value of 
the stone made available for use, and this value was its selling price, from 
which the cost of getting the st)oe had to be deducted. The sum arrived 
at in that way would not be less than that fixed by one of the assessors, 
vtg . t Rs. 1,13,000. Next it was argued that the High Court had been right 
in assessing the entire compensation due to every one who had an interest 
in the property as the mirasuiars had, and that no question of title as bet¬ 
ween parties with conflicting interests could arise on this inquiry. Disputes 
as to the apportionment of the compensation could be the subject of proceed¬ 
ings other than the present under Sections 37-39 of the Act. The respond¬ 
ents, as cross-appellants, should have the amount of compensation awarded 
by the High Court increased to Rs. 1,59,764. Fifteen per cent, on this 
amount was payable to the respondents on this account under Section 42 

of the Act. 

Mr. J. S. A. Branson replied : Afterwards on the 18th of February 
their Lerlships' judgment was deliverel bv Lord HOBHOUSE. 
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JUDGMENT. 

These appeals arise from the’ circumstance that the Government of 
India is desirous of saving from destruction, and of preserving as public 
monuments, certain works in the vicinity of Madras known as the Seven 
Pagodas of Mahabalipuram. The works are on the open sea beach, and 
they are constructed out of a small extent of granite hill which lies exposed 
at that spot. They consist, partly of raths or monolithic temples com¬ 
pletely disengaged from the hill3, partly of caves cut into the living rock, 
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and partly of figures carved upon its face. The place is very celebrated. 
Fergusson speaks of it as “more visited and more described than any other 
“ place in India.” One gigantic rockcarviDg he describes as “ the most 
“ remarkable thing of its class in India.” He speaks of the raths as the 
“ oldest examples of their [375] class,” and ascribes them to the fifth or 
sixth century A.D. Orole thinks they are several centuries older than that: 
Perhaps belonging to the second century B.C. Whatever their origin, 
there is no doubt of their historical interest and value, or that the 
destruction of them would be a public misfortune. 

The hills supply grauite of good quality, for which there is some 
demand in Madras, and it has been quarried for many years past. No 
injury to the monuments was anticipated from the original style of 
working, but when the zemindar took to blasting the local authorities 
felt alarmed aud advised the Government to interfere. 

The zemindari belongs to a joint family who may be called the 
Mudaliars. In the year 1885 some negotiations for the purchase of the 
property took place between the Government and the then head of the 
family, who was willing to sell at a very moderate price; but those may 
be passed over, because the Government was advised that no satisfactory 
title could be procured in that way, and that it was better to proceed 
under the Land Acquisition Act X of 1870. 

The notices required by that Act were given, and the matter came 
before the Sub-Collector of the District, who under the provisions of the 
Act (Sections 15 and 18) referred the question to the District Court. The 
terms of the reference showed the properties which the Government 
sought to take, and the offer and claims made in respect of them. The 
Mudaliars claimed an exclusive right to the lands, and demanded upwards 
of lakhs of rupees as compensation. Another class of villagers, called 
mirasidars, denied that the Mudaliars had any right in the bulk of the 
lands, apparently those parts where granite could be quarried, and assert¬ 
ed their own exclusive right to them, and demanded upwards of Rs. 30,000. 
A priest or custodian of a temple was stated to claim a large compensation, 
but by his statement in the record he does not claim anything except 
leave to use the blocks called mandapams. The Sub-Collector offered 
Rs. 190-13-11 for the whole. 

When the parties came before the District Judge, they agreed that 
the inquiry should be confined to determining the value of the property. 
Therefore nothing was then decided as between the rival claims of the 
zemindars and the mirasidars. The claims [376] for compensation were 
reduced by the claimants’ assessor to Rs. 25,800 for the temples and 
works of art, and Rs. 1,13,800 for the unquarried stone. For the carvings 
and temples the District Judge allowed nothing, as he found that they 
never had been, and never were likely to be, a source of any income. The 
claim for stone, reduced as it was, he considered to be still highly 
exorbitant. It was arrived at by estimating the contents of the hills at 
about 25 millions of cubic feet. Putting the value of 1 rupee on each 
100 feet, as the claimants did, a much larger sum than Rs. 1,13,000 is 
brought out. How the claimants’ assessor effected the reduction to the 
latter sum does not clearly appear. Nor is it of much importance to 
know, because no evidence was given to enable the Court to judge of the 
rate at which the stone was being carried to market, and no details serving 
to show what part of the market price should be attributed to the owner¬ 
ship of the stone, as distinguished from the labour bestowed on preparing 
it and carrying it to market. 
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The District} Judge found that the only evidence available to him of 
the value of th^ ownership was a lease by which the zamindar had 
granted the right of quarrying over portions of the hills for five years at the 
rent of R 9 . 140 a year. He found that at the same rate a right of 
quarrying over the whole area might command a rent of Rs. 200. On this 
sum he allowed twenty-five years’ purchase, bringing out the sum of 
Rs. 5,000 as the value of the stone. A further sum of Rs. 124 as. 15 
was added for some small plots, the price of which was not in dispute. 
It was also agreed that the zamindar s peshcush should be reduced, and 
that he should have liberty to remove the trees growing on the ground. 
The District Judge’s award proceeded on these grounds, and further 
directed that each party should bear his own costs. 

It is agreed that on the point of costs the award is erroneous, because 
the sum awarded exceeded the sum tendered by the Collector, and in that 
■case the 33rd Section of the Act directs that the costs shall be paid by the 

Collector. . ..... . 

It is also Dointed out that the award does not give the additional 15 

per cent, on the market-value, which is directed by Section 42 of the Act 
to be paid by the Collector. It is a matter of very little importance, but 
according to the exact terms of the Act the award is only to ascertain the 
market-value, and then the [377] Act itself imposes a further obligation 
on the Collector to pay the 15 percent. The effect is the same whether 
the award is silent about the added percentage, or expressly includes it as 

has been done by the High Court. 

There is no re&son to suppose that the award would not have been put 

into correct shape on application to the District Judge. But all parties 
were dissatisfied with the principle of his valuation. The Mudaliars 
appealed to the High Court, and the Government met their appeal Dy 
objections in which they adhered to the original offer of the Collector. No 
appeal was presented by the mirasidars. Their Lordships have been 
informed by the Counsel of the parties that in a subsequent proceeding 
it has decided that the claim of the mirasidars is not well founded. 

The case was heard by Mr. Justice Wilkinson and Mr. Justice Shep¬ 
hard. As regards the temples and carvings, they both agreed with the 
District Judge that they have no market-value. It is highly improbable 
that they should have any. No evidence was offered to show that there 
is any ; and Mr. Justice Wilkinson adds that tbe claimants’ Counsel did 
not assist the Court by suggesting any price which might be offered as a 
fancy price. Their Lordships find themselves in a like position with the 
High Court, and all they can do is to express agreement with tbe Courts 
below on this point. 

With respect to the stone, Mr. Justice Wilkinson thought that the 
District Judge had awarded too much in respect of the zamindar’s rent. 
He thought that the basis of calculation should .be tbe actual rent of 
Rs. 140 instead of the estimated rent of Rs. 200 ; and that instead of 25 
years only 15 should be allowed. That cuts down the market-value to 

Rs. 2,100. 

On the other hand, the same learned Judge held that the District 
Judge had erred in omitting to notice the evidence as to the actual 
profits earned by the persons who work the quarries. He refers to 
evidence showing that there are about 46 persons in tbe village who earn 
their livelihood by stone-quarrying ; and calculating their annual profits 
at Rb. 100 a piece, he concludes that the amount of profits of which 
ihe claimants would annually be deprived may be sat down at Rs. 4,600. 
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On this amount he allows ten years’ purchase and so brings out a sum of 
Rs. 46,000, which he says is the damage sustained by the person interested 
[378] by reason of the acquisition injuriously affecting their property or 
earnings. 

Mr. Justice Shephard agrees with his learned colleague as to the 
amount of compensation, but not in his reasoning. He says that no ques¬ 
tion arises with respect to loss of earnings under Clause 3 of Section 24 of 
the Act. But he adds that the only way of ascertaining the market-value 
is to take the aggregate of the profits or earnings derived from the land 
and to capitalize it. 

By their decree the High Court altered the award of the District Judge 
by substituting the sum of Rs. 55,458-11-3 (which includes the additional 
15 per cent.) for the sum of Rs. 5,124-15-0; and by ordering the respond¬ 
ent to pay the costs of the claimants in the District Courts ; they also 
ordered him to pay a proportion of the costs in the High Court. From 
that decree the present appeals are brought. 

It appears to their Lordships that the District Judge was right in 
estimating a rent for the whole of the lands instead of taking the rent 
actually received for part. It was the best, if not the only method he 
had for getting at the market-value of the ownership. As regards the 
number of years’ purchase, though it seems large, no reasons are given 
why it was fixed on, nor why the High Court took a much smaller period ; 
and their Lordships see no cause for departing from the opinion of the 
District Judge, who had all the parties and their agents before him. 
They therefore agree with the District Judge as regards the value of the 
zamindar’s interest calculated on the footing of the rental. 

In estimating the price of the stone, it seems to them that the two 
learned Judges, though differing in language, have in effect followed the 
same principle. Each has included the earnings of the quarrymen, and 
the estimaled loss of those earnings, as an element in the compensation. 
Whether they are included directly as earnings injuriously affected accord¬ 
ing to one Judge, or indirectly as swelling the market-value, according to 
the other, the result is the same. Their Lordships are of opinion that 
an erroneous principle has been introduced by the High Court. No 
compensation is tendered by the Collector or ordered by the Act, except 
to persons interested in the land. If the acquisition injuriously affects 
the earnings of the person interested, he is to obtain further compensation 
beyond the market-value of the [379] land. But no compensation is 
given to persons not interested in the land, on the ground that their 
earnings may be affected by the change of ownership or indeed on any 
ground. The 46 quarrymen are no more interested in the land than 
a ploughman or a digger is interested in the land on which he works for 
wages. Nor are their earnings the earnings of the zamindar, who is 
interested. The market-value of a property is not increased by the 
circumstance that a number of persons work on it and so earn their 
livelihood. That is no profit to the owner ; it may be expense to him. 
And the award of the High Court has the extraordinary result of putting 
a large sum into the pocket of the Mudaliars on the ground that some of 
their neighbours will be injured by losing their employment. 

The conclusion is that the High Court have been mistaken in 
departing from the principles which the District Judge followed in assess¬ 
ing compensation, and that his award should in substance be reinstated. 
It will suffice if the decree of the High Court is varied by inserting the 
figures Rs. 5,124-15-0 instead of the figures Rs. 55,458-11-3, and with 
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fcbaf: variation affirmed. That will leave the original award as to market- 
value standing, and will also leave standing the directions of the High 
Court as to payment of costs. The Collector will, of course, have to pay 
15 per cent, on the sum awarded according to the provisions of Section 42 
of the Act before he can make his title perfect. With respect to the costs 
of these appeals, their Lordships think it right that each party should bear 
his own. They will humbly advise Her Majesty in accordance with 

these opinions. 

Appeal allowed ; decree varied. 

For the appellant —The Solicitor, India Office. 

For the respondent —Shamnugaraya Mudaliar. Mr. R.T. Tusker. 
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[380] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

CHINNASAMI and another {Plaintiffs), Appellants v. 
HARIHARABADRA and another {Defendants), Respondents .* 

[8th and 21st February, 1893.] 

Civil Procedure Code—Ad XIVof 1S82, Section 13-Res judicata— Evidence Act—Act 
I of 1872 Section a—Judgment in rem -Judgment in personam— Guardians ana 
Wards Act— Act VIII of 1890. Section 48— Probate and Administration Act—Act V 

of 1881, Section 62. 

Oa an application icr probite of a will unler the Probate and Administration 
Act 1881, which was opposed by the widow of the alleged testator and her father, 
it appeared that an application had previously been made under the Guardians 
and^ Wards Aot, 1890, on behalf of the widow for a declaration that she was the 
guardian of the person and the property of the infant son of the alleged testator, 
and that that application bad been opposed by the present petitioners who 
claimed to be testamentary guardians of the property appointed by the will now 
propounded, and that the will had then been found to be a forgery : 

Held that the question of the genuineness of the will was not res judicata for 
the purpose of the proceedings und^r the ProbUe and Administratioc Aot. 

[R,, 13 C.L.J. 547 = 15 C.W.N. 1021=10 Ini. Gas. 434 (437).] 

Appeal against the ordar of T. Weir, District Judge of Madura made 
on civil miscellaneous petition No. 139 of 1892 in original suit No. 14 of 

1892. 

The netitioners propounded a will, dated 4tb August 1890, a3 the last 
will and testament of one Kandasami Pillai deceased, whereby the 
petitioners were appointed his executors and guardians of his infant son, 
and presented the above petition under the Probate and Administration 
Act, Act V of 1881, Section 62, praying for probate of this will. 

It appeared that a similar petition had been preferred in July 1890, 
but had been erroneously rejects! by the Court for want of jurisdiction. 
Id the same year the maternal grandfather of the infant son made an 
application in the District Court under the Guardians and Wards Act 
VIII of 1890 for a declaration that his daughter was the guardian of 
the infant's person and property. The present petitioners opposed that 
application on the ground that they had been appointed guardians by the 
will now pro- [381] pounded. At about the same time the present 
petitioners applied to the same Court for a succession certificate under 

* Appeal against Order No. 100 of 1892. 
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1893 Act VII of 1889, basing their claim on tbe will. The District Judge, after 
Feb. 21. going into evidence, came to the conclusion that the will was a forgery 

- and made orders accordingly. An appeal was preterred against tbe order 

Appel- under the Guardians and Wards Act to the High Court, which confirmed 
LATE it, accepting the District Judge’s view that the will was a forgery. 

Civil It was now contended on the part of the widow of the deceased and 

- her father, who appeared on citation in the present proceedings under the 

16 M. 380= Probate and Administration Act, that the question of the genuineness or 
3 H.L.J. 121. otherwise of the will was res judicata. 

The District Judge adopted this view, referring to Bam Kirpal v. Rup 
Kuari (1). He accordingly rejected the petition. 

The petitioners preferred this appeal. 

Mr. K. Brown , for appellants. 

Bhashyam Ayyangar and Krishnasami Ayyar . for respondents. 

JUDGMENT. 

The appellants, claiming to be executors appointed by the will of one 
Kandasami Pillai, deceased, applied to the District Court of Madura, on 
2nd July 1890, for probate of the said will. Their petitioa was returned 
by the then Acting District Judge, Mr. Twigg, on the ground that Act V 
of 1881 (The Probate and Administration Act) was not applicable to the 
district. This order, it is now admitted, was erroneous. 

In August 1892, appellants again applied to the District Court for 
probate of the said will. The late District Judge of Madura, Mr. Weir, 
has refused their application on the ground that in tbe oourse of certain 
proceedings before Mr. Twigg under the Guardian and Wards Act (Act 
VIII of 1890) and the Succession Certificate Act (Act VII of L889), inter¬ 
mediate between the former and present applications for probate, it has 
been decided that the will propounded is not a genuine will, and that by 
virtue of this decision the question as to the genuineness of the will is 
res judicata And cannot be re-opened in the present proceeding. 

It is conceded by respondents’ vakil that the proceedings under the 
Succession Certificate Act could not operate as a bar to the present 
application for probate. Section 25 of the Act [382] expressly provides 
that no decision under the Act upon any question of right between any 
parties shall be held to bar the trial of the same question in any suit or in 
any other proceedings between the same parties. 

It is only upon the ground that this is a Droceading between the same 
parties as that under the Succession Certificate Act that the bar of res 
judicata could be pleaded, and this section expressly removes it. 

But the decision of Mr. Twigg as to the genuineness of the will was 
passed with reference to proceedings pending before him under the 
Guardian and Wards Act, as well as to those under the Succession Certi¬ 
ficate Act. It is necessary, therefore, to consider whether, treating the 
decision as pissed under the former Act, it is a bar to the present application 
for probate. The Droceedings under that Act, so far as they affect the 
question, were as follows :— 

On 22nd July 1890 the father of the widow of Kandasami Pillai 
applied to the District Court, on her behalf, for an order appointing her 
guardian of the person and property of the minor son of Kandasami 
Pillai. Appellants put in a counter-petition, setting up their right to 
guardianship under the will. In the course of the proceedings it was 

(1) 6 A. 269. 
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admitted that the will gave them no right to guardianship of the boy’B 
person, and an order was passed by consent appointing the widow guard¬ 
ian of the person. On 1st October 1890 Mr. Twigg, having taken 
evidence, passed the decision, finding the will to be a forgery, apparently 
upon the petition of the widow’s father and the counter-petition of 
appellants. Subsequently he held that the widow was not the fit 
person to be entrusted with the guardianship of the property, and ha 
appointed her father. Treating the decision as passed upon the petition 
and counter-petition uuder the Guardian and Wards Act, an adjudication 
as to the genuineness o i the will was necessary, for the will purpor ed to 
constitute appellants guardians of the boy’s property aDd il this 
appointment was valid the Court was precluded by the Act from appoint¬ 
ing any other guardian. 

But it is urged that the decision of Mr. Twigg was only a decision 
inter partes, and cannot, therefore, affect the present application for 
probate, the adjudication upon which will have the effect of a judgment 
in rem and will affect not only the parties [383] to the previous 
proceedings, but the beneficiaries under the will and the world at large. It 
is stated that the son of the alleged testator is a deaf-mute, and therefore 
possibly, but for the will, might take no share in his father’s property, 
and that he is therefore, vitally interested in maintaining the genuineness 
of the will. It is also said that certain charities are interested in the 
will. 

But apart from anv considerations peculiar to this particular case, we 
are of opinion that upon general principles the decision of Mr. Twigg in the 
proceedings uuder thG Guardian and Wards Act does not operate to make 
the question of the genuineness of the will res judicata so as to bar the 
present application for probate. By Section 41 of the Evidence Acta 
final judgment, order or decree of a Court of Probate has the effect of a 
judgment in rem, and is conclusive proof, inter aha, that any legal charac¬ 
ter which it takes away from any person ceased at the time when the 
judgment declares that it ceased. 

The judgment of the Probate Court refusing probate takes away from 
the executors named in the will the legal character of executors, and from 


the legatees and beneficiaries their legal character, as such, and this result 
is finai as against all persons interested under the will. It is admitted 
that if the decision of Mr. Twigg had been in favour of the genuineness of 
the will, it would still have been open to the counter-petitioners in the 
probate proceeding to question it. It seems impossible to argue that, 
because the decision was the other way it is conclusive. It is argued that 
the judgment of a Court of Probate refusing probate is not a judgment in 
rem, though a judgment granting probate is. We can see no good reason 
for any such distinction. 

j In our opinion the judgment of a Probate Court granting or refusing 
probate is a judgment in rem, and therefore the judgment of any other 
(Court in aTproceeding inter partes cannot be pleaded in bar~6f an investi¬ 
gation in the Probate Court as to the factum of the will propounded in 
' that Court. 

There are other reasons why the judgment of Mr. Twigg should not 
be held to make the question of the genuineness of the will res judicata in 
the present proceedings. For instance, the subject-matter of the former 
application was the guardianship of the property of the minor son of the 
alleged testator and not the estate of the testator as in the probate pro¬ 
ceedings. But we [384] prefer to rest our decision upon the general 
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principle that the only judgment; that can be pub forward in a Courb of 
Probate in supoorb of bhe olei of res judicata is a judgmenb of a compe- 
bent Courb of Probabe. 

We must reverse the order of the District Judge of 31st August 1892 
and direct him to restore the application for probate to the file and pro¬ 
ceed to dispose of it according to law. Costs of this appeal to be dealt 
with in the final order. 

16 M. 384 = 3 M.L.J. 80. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

In Appeal No. 145 of 1890. 

Papamma (Defendant No. 1), Appellant v. V. Appa Rau AND 
OTHERS {Plaintiff, Defendant No. 2, a nd Plaintiff's 

Rcprcsentativc), Respondents .* 

in Appeal No. 148 of 1890. 

N. Appa Rau {Defendant No. 2), Appellant v. V. Appa Rau * 
and others {Plaintiff and Plaintiff's Representatives), Respondents. 
14bn, 15th, and 16th December, 1892, and 19th January, 1893.] 

Hindu Law—Adoption—Competency of step-mother to give in adoption—Adoption of an 
adult. 

In a suit to set aside an adoption, it appeared that the person said to have been 
adopted was an unmarried man of forty years of age, who had already succeeded 
to his father’s estate for twenty years at the time of the alleged adoption, and 
that ho had been given in adoption by his step mother without the previous 
consent of her husband, deceased: 

Held, that the adoption was invalid on the ground that under the Hindu law 
a step-mother oannot give her step-son iu adoption. 

Semble: the adoption was not invalid by reason of .the age of the alleged adopt¬ 
ed son or of his having previously taken his patrimony in his natural family 
Per cur : the English law of attainder did not apply in India in 1783. 

[R., 15 C.L.J. 97 (101) = 15 C.W.N. 524 = 7 Ind. Cas. 427.] 

[385] CROSS appeals against bbe decree of M. B. Sundara Rau, 
Subordinate Judge of Etlore, in original suit No. 14 of 1888. . , 

Suit for declaration that bhe plaintiff was the next heir to a zammdari 
on the death of defendant No. 1, and that an adoption by defendant No. 1 
of the father (deceased) of defendant No. 2 was invalid. 

The further facts of this case appear sufficiently for the purposes of 
this report from the following judgment of the High Court. . 

The Advocate-General (Hon. Mr. Spring Branson) and Desikachanar 
for defendant No. 1 (appellant) in appeal No. 145 of 1890. 

Subramanya Ayyar, Anandacharlu and P. Subramanya Ayyar , for 

respondent No. 2. q 

Bhashyam Ayyangar and Gopalasami Ayyangar , for respondent No. o. 
Mr. P. A. DeRozario, Subramanya Ayyar , Anandacharlu and P- 
Subramanya Ayyar, for defendant No. 2 (appellant) in appeal No. 148 o 

3.890. . 9 

Bhashyam Ayyangar and Gopalasami Ayyangar , for respondent No. • 
Ramachandra Rau Sahib , for respondent No. 3. 

Krishnamachariar, for respondent No. 4. 


• Appeals Nos. 145 and 148 of 1890. 
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JUDGMENT. 

The property which is the subject of this litigation is the zamindari 
of Nidadavole in the Godavari district. Rajah Narayya Appa Rau was 
its last male owner, and on 7th December 1864 he died leaving him 
surviving two widows named Rajah Papamma Rau, the defendant No. 1, 
and Rajah Chinnamma Rau who died in 1881. In June 1885 Rajah 
Papamma Rau adopted Venkata Ramavya Appa Rau, the father of the 
minor defendant No. 2. The last male owner had two half-brothers 
named Ramachandra Appa Rau and Narasimha Appa Rau, and the 
plaintiff Venkatadri Appa Rau, was the son of the latter. 

The previous history of the family, as shown by the pedigree set out 
in Exhibit XII, is shortly this. Ooe Rajah Narayya Appa Rau was the 
common ancestor of the plaintiff and the first defendant’s husband. He 
had married five wives and had one son by his third wife, viz., Venkata 
Narasimha Appa Rau, and two sons by his fifth wife, viz., Ramachandra 
Appa Rau aDd Narasimha Appa Rau. Narayya Appa Rau rebelled 
against the late [386] East India Company in 1783 and bis zamindari 
was declared to be forfeited to the Government, but some time after his 
death it was granted to his eldest son. The zamindari then consisted of 
two estates, viz., Nidadavole and Nuzvid, and in 1802 the former was 
permanently granted under asannad to Venkata Narasimha Appa Rau, the 
eldest son by third wife, and the latter to the eldest of two sons by the fifth 
wife Ramachandra Appa Rau. No provision, however, being made for the 
second son by the fifth wife, Narasimha Appa Rau, he and after him his 
son, the plaintiff, received an allowance for their support from the 
zamindars of Nuzvid and Nidadavole. Venkata Narasimha Appa Rau had 
no issue and adopted the plaintiff’s natural brother Narayya Appa Rau, 
and Ramachandra Appa Rau was succeeded by bis son Sobhanadri Appa 
Rau. Rajahs Narayya Appa Rau and Sobhanadri Appa Rau since granted 
to the plaintiff in perpetuity for the support of his family two mittas, the 
former, the Mitta of TaDgellamudy out of the estate of Nidadavole and 
the latter, the Mitta of ChinnaveDdra out of the Nuzvid estate. Sobhanadri 
Appa Rau had six sons and the minor second defendant’s father was one 
of them, and bis mother was the sister of the first defendant. 

Venkataramayya Appa Rau, the adopted son of the first defendant, 
died on the 1st January 1888, and was succeeded by his minor son, the 
second defendant, who is now under the guardianship of the Court of 
Wards. In June 1888 plaintiff brought this suit to have it declared that 
the adoption of the second defendant’s father was invalid, and that as the 
nearest reversioner, he (the plaintiff) was entitled to the estate of Nidada¬ 
vole on the death of the first defendant. The plaint, as originally framed, 
stated among other things that the plaintiff aDd the late Rajah Narayya 
Appa Rau were undivided and that the former was the chief heir to the 
first defendant, but the plaintiff’s vakil has since made a statement to the 
effect that the plaintiff rested his claim only on his position afe reversion¬ 
ary heir and Dot as an alleged coparcener. 

The substantial question, therefore, for determination in this suit was 
whether the adoption of the second defendant’s father Venkataramayya 
Appa Rau was invalid. In paragraph 5 of the plaint the adoption is 
impeached on five grounds, viz., (i) that Venkataramayya Appa Rau 
was at the time of adoption about [387] forty-three years of age and 
neither his father nor his mother was then alive; (ii) that prior to his 
adoption be bad instituted a partition suit and obtained a decree for a 
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share in the estate of his natural father Sobhanadri Appa Rau ; (iii) that 
he was not eligible for adoption as even after his adoption, be separately 
performed the sraddha of his natural father ; (iv) that the first defendant 
had no authority to make the adoption, and (v) that she made the adoption 
from corrupt motives contrary to the intention of her co-widow Chinnamma 
Rau. 

It was contended for the defendants that the first defendant had her 
husband’s authority to make the adoption, that though Venkatara- 
mavya’s pa) ents had died prior to his adoption, his step-mother was alive 
and gave him in adoption, as she was entitled to do under Hindu law, that 
the plaintiff consented to and acquiesced in the adoption, and that the 
other objections urged against it were entitled to no weight. Another 
ground of defence was that the common ancestor Naravya Appa Rau was 
a proclaimed rebel and the plaintiff who had to trace his relationship to the 
late zamindar through him could not under the English law of attainder 
assert his claim as reversioner. 

The two issues that relate to the adoption are the 5th and 6th, and the 
factum of the adoption was not disputed by the plaintiff. The Subordinate 
Judge considered that the first defendant had been authorized by her hus¬ 
band to make the adoption, but he was of opinion that Venkataramayya 
Appa Rau was not eligible for adoption as his natural parents had died 
nrior to it and as his step-mother was not competent to give him in 
adoption. He considered further that, although Venkataramayya Appa Rau 
was forty or forty-one years of ase at the time of his adoption, he was 
unmarried and his adoption could not be impeached on account of his age 
according to decided cases. He thought however that in the circum¬ 
stances of this case the adoption was in the nature of an adoption in the 
Kritrima form. He hold further that neither plaintiff’s consent to the 
adoption nor his acquiescence therein was proved, and that the other 
objections urged against it were not tenable. He was also of opinion that 
the plaintiff was not debarred from maintaining this suit by the rebellion 
of the common ancestor Naravya Appa Rau. On the ground, however, 
that a step-mother was not competent to give her step-son in [388J 
adoption, that Venkataramayya Appa Rau was really an orphan at the 
date of the adoption, and that his adoption was invalid, he decreed the 
claim. From this decision both defendants have appealed, the first 
defendant in appeal No. 145 and the second defendant in appeal No. 148 
of 1890. 

Appeal No. 145 of 1890:—As regards this appeal it is urged that the 
observation of the Subordinate Judge in paragraph 348 of his judgment 
is irregular and one which he was not at liberty to make. In her written 
statement the first defendant did not deny or impugn the adoption of the 
second defendant’s father, but alleged that it was made subject to the 
condition that the first defendant’s right as the late zamindar’s widow, to 
the enjoyment and management of the estate was not to cease on adoption, 
but that she was to continue to manage the estate during her lifetime 
with the aid and assistance of her adopted son Venkataramayya Appa 
Rau. 

At the first hearing the first defendant’s vakil asked for an issue 
relating to the condition set up by her, and his application was resisted 
on the second defendant’s behalf on the ground that the question was one 
which arose between the first and second defendants only and not between 
the plaintiff and the defendants or either of them. The Subordinate Judge 
was also of opinion that it was not a necessary issue and refused to raise it. 
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In his judgment, however, he referred to her evidence that she was 
entrapped by a stratagem into making the adoption, and observed with 
reference to it that her conduct amounted to res judicata , that the adoption 
was effectual against her and that the adoption by a widow, however 
invalid it may be against her husband’s sapindas, is binding on her and 
divests her of the property she had inherited from her husband. These 
remarks no doubt are too wide and apparently amount to an adjudication 
on the question of management, but it appears from paragraph 351 that 
they were not so intended. It is therefore sufficient to say that the 
question whether the adoption was made subject to the covenant set up 
by the first defendant was not intended to be and is nob adjudicaoed upon 

in this suit. 

As regards the validity of the adoption, the learned Advocate-General 
who aDpeared for the appellant relied on the arguments which might 
be addressed bo us by the second defendant’s pleader, [389] and for the 
reasons mentioned in our judgment in appeal No. 148 of 1890, we are not 
prepared to attach weight to those arguments. This appeal must fail and 
is hereby dismissed with costs ; two sets, one for the second respondent 
and one for the third respondent. 

Appeal No. 148 of 1890 The main question for decision in this 
appeal is whether Venkataramayya’* step-mother was competent to give 
him in adoption. It is urged on the appellant’s behalf that the step¬ 
mother Venkataramanayamma Rau had been directed by her husband to 
give her step-son Venkataramayya in adoption whenever the first 
defendant should ask her to do so, that the plaintiff was present at and 
acquiesced in the adoption, and that apart from those facts a step-mother 
is, in default of natural mother, competent, under Hindu law to give her 

step-son in adoption. . 

As regards Sobhanadri’s authority to give his son m adoption, the 

step-mother deposed as the ninth witness for second defendant that two 
or three days prior to his death Sobhanadri sent for her and told her as 
follows : “The Ranees of Sanivarapet desired me to give them in adop- 
“ tion Buchi Nayana (Venkataramayya Appa Rau). I promised them. 
“ You should therefore fulfil the said promise. ” She stated further that 
he had insisted on obtaining an assurance from her that she would act in 
accordance with his directions, and that she had given him that assurance. 
She went on to state that he had also told her a year or two previously 
to his death that the Ranees of Sanivarapet wanted him to give Venkata- 
ramayya in adoption, and that he promised to do so whenever they 
desired. On this point, however, the first defendant contradicts her and 
denies that she bad any conversation with Sobhanadri about the adoption. 
As regards the alleged direction prior to Sobhanadri’s death, the twelfth 
witness supports the statement of the ninth witness, but he is her 
cousin. His evidence is also open to the remark tbat though he was then 
staying with the ninth witness, he did not give bis evidence until four 
days after she had been examined. In paragraph 15 of tbe written state¬ 
ment the second defendant did not refer to any express death-bed direction 
on the part of Sobhanadri, but stated generally that he had intended 
and expressed his intention that his son should be given in adoption. 
[390] At tbe first bearing tbe second defendant’s counsel refused to state 
to the plaintiff’s vakil whether he intended to prove any express authority 
from Sobhanadri. Sobhanadri had several adult sons at the time and two 
of them, who are now alive, the second defendant’s thirteenth witness and 
bis brother examined on commission, deny all knowledge of the authority, 
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though they say that they constantly attended on their father during hia 
last illness by turns. It is strange that Sobhanadri should not have 
communicated his desire to them, and that they should not have been aware 
of this direction. It is suggested that the step-mother was hostile to the 
second defendant and withheld the necessary information, but her evidence 
which is in the second defendant’s favour does not bear out this suggestion. 
It is next urged that Sobhanadri would have actually desired to see both 
the estates of Nuzvid re-united in bis own branch of the family and 
that this circumstance renders the evidence probable. This mode of 
reasoning assumes that Papamma Rau was anxious to make an adoption 
during his life, and there is no evidence in support of the assumption. 

As observed by the Subordinate Judge there is no writing to show 
thatSobhanadri ever contemplated the adoption by the first defendant of one 
of his sons. Considerable stress is laid on Venkataramayya Appa Rau’s 
ear-boring ceremony being deferred till 1872, and reliance is placed on it as 
corroborative evidence. It appears, however, from the evidence that the 
ceremony was so deferred because there was a vow to perform it at 
Tirupati, and that a pilgrimage was undertaken to that place only in that 
year. It is also in evidence that in the case of several other sons of Sob¬ 
hanadri the ear-boriDg ceremony was likewise deferred. Venkataramayya 
Appa Rau’s natural brother, the second defendant’s thirteenth witness who 
gives evidence on the subject traces no connection between it and the 
adoption. Further, the adoption took place in 1885 and the ceremony was 
performed in 1872. We do not consider that the delay io its performance 
has any value as corroborative evidence. We are ot opinion that the 
Subordinate Judge was right in refusing credit to the story about Sob¬ 
hanadri s authority to give his son in adoption after his death. 

As regards the plaintiff’s alleged consent to the adoption and his 
acquiescence in it, the Subordinate Judge discusses the evi- [391] dence 
on the subject in paragraphs 293 to 342 of his judgment. The second 
defendant’s case on this point is that the plaintiff was present during the 
adoption, offered a present, and gave a blessing to the adoptee, and that he 
thereby acquiesced in the adoption. The Subordinate Judge found that 
the plaintiff was present at the ceremony owing to the pressure put upon 
him by the Rajah of Pitapur, but that he made no present and offered no 
blessing and that there was no acquiescence in or consent to the adoption. 
The evidence is set out at length and carefully considered by him and we 
entirely concur in the conclusion arrived at by him, It is urged on behalf 
of the appellant that the plaintiff’s presence during the ceremony, though 
it may not amount to an estoppel, shows that the plaintiff did not then 
think that the adoption was improper. Assuming that the plaintiff then 
believed that a step-mother could give her step-son in adoption, this would 
surely be no bar to his now contending that the adoption is invalid. 
Further, the relief imputed to the plaintiff is inconsistent with his con¬ 
duct both at the time of the adoption and subsequent to it. It is true 
that the suit was brought in 1888 whilst the adoption took place in 1885, 
but this cannot deprive him of his legal right to set aside the adoption if 
it is bad in law. 

The next question for consideration is whether in default of the natural 
mother, a step-mother is competent under Hindu law to give her step-son 
in adoption. On this point the appellant’s contention in the Court 
below was that Venkataramayya Appa Rau was not an orphan in the 
sense in which the word is understood in English law, that his step¬ 
mother took the place of his natural mother on the death of the latter, and 
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that she was therefore competent to give him in adoption. After discussing 
the question at considerable length in paragraphs 139 to 195of bis judgment 
the Subordinate Judge holds that a step-mother has no property in her 
step-son. and that she is therefore incompetent to dispose of him by 
gift in adoption. It is argued on appellant’s behalf that the word used 
in all the texts is mother, that the word mother is a generic term and 
includes step-mother, and that she is therefore competent to give her step- —“ 

son in adoption. It is further urged that in theory gift is prescribed in 16 . 

the case of adoption by reason of parental authority, that that authority is 3 M.L.J. ao. 
real only solong as the son is a minor, that when he attains majority he is 
[392] sui juris, that his mother has no independence of action, and is 
practically under his control if his father happens to die, that gift is then 
necessary in the case of his adoption as a mere matter of form by reason 
of the legal fiction, and that it is sufficient if the step-mother gives her 
step-son in adoption. 

As far as we are aware, there is no Smriti which deals expressly 
with the step-mother’s power. There are, however, three principal Smritis 
which define an adopted son, and the definitions show that a mother has 
power to give in adoption, and that she has the power because she gave 

birth to her son. . 

Yasishtha says:—“ A son formed of seminal fluids and of blood 

“ proceeds from his father and mother as an effect from it3 cause ; both 
“parents have power to give or sell or desert him. Let no man give or 
“ accept an only son, since he must remain to raise up progeny for the 
“ obsequies of his ancestors. Nor let a woman giveor accept a son without 
“ the assent of her lord.” (Madras Edition, Colebrooke’s Digest, vol. II, 
book V. chapter IV, ver. 273.) 

It is conceded that the received interpretation is that either parent 
has power to give, and that the mother’s power is restricted only during 
the lifetime of her husband. 

Manu declares:—“ He is called a son given whom his father or 
“ mother affectionately gives as a son, being alike (by class) and in a 
» t i mQ of distress, confirming the gift with water.” (Manu, chap. IX, 

168 ) 

Yajnvavalkya says :—“ He whom his father or his mother gives for 
“ adoption shall be considered as a son given.” 

All the leading commentaries in Southern India adopt the definition. 

See Mitakshara, chap. I, Section XI, plaeitum 9; Smriti Chandrika, Krishna- 
sami Ayyar’s Translation, Chap. IV, plaeitum III, 2; Sarasvati Vilasa, 

Boutkos’ Translation, plaeitum 359, and Madhaviya, Burnell’s Translation, 
p 20. There can, therefore, be no doubt that after the father’s death 
the mother has power to give her son in adoption. Does the word 
‘ mother ’ include step-mother ? 

As argued on appellant’s behalf the term ‘ mother ’ is no doubt 
generic, but in its primary sense it connotes only natural mother, and the 
word ‘ step-mother * is used when the father’s wife is intended to be 
denoted. Etymologically also the word matha refers to the natural 
mother, and means ‘ maker ’ that is [393] the maker of the child in the 
womb (Monier-Williams’ Sanskrit Dictionary), In offering funeral and 
annual obsequies, the Sanskrit word used to denote step-mother is 'sapatni 
matha ’ that is to say co-wife-mother. It is true that in a secondary sense 
it includes step-mother. So it does in the chapter on allotments made 
for widows: Mitakshara, chap. I, Section VII and in the chapter on sapinda 
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relationship. But there must be a special reason either in the subject- 
matter of the text or in the context for departing from the ordinary 
meaning. In the case before us there is reason to conclude that the word 
is used in its primary sense only. Vasishtha’s text shows that besides 
the father, the natural mother has alone property in the son, and without 
ownership there can be no power to give in adoption. Again, adoption is 
prescribed for determining the filial relation arising from birth, and creating 
a new filial relation by gift, and the very nature of subject indicates that 
the father and on his default, the natural mother must be the persons 
competent to determine it. It is also unreasonable to hold that a step¬ 
mother can dispose of her step-son by adoption, for when sbe has sons of 
her own she is likely to exercise the power in favour of her own sons and 
to the prejudice of her step-son. That parental affection which ordinarily 
prevents a father or mother from giving the son in adoption when it is 
not to the son’s advantage is, as a general rule, wanting in the case of a 
step-motber. 

We are not prepared to accede to the contention that after the son 
attains his majority the gift in adoption is only a formal act and it may 
be made by tbe step-mother. If so why should not a brother or maternal 
or paternal uncle be likewise competent to give? 

The Indian Majority Act has nothing to do with the Hindu law of 
adoption, and the true theory is that the filiation arising from birth does 
nob cease until and unless it is lawfully determined by the father or 
mother. If the appellant’s contention were to prevail, the adoption 
would practically amount to the adoption of a son self-given, which is for¬ 
bidden by Adityapurana cited in Dattacbandrika in the note 7 to Sec¬ 
tion 9, the auras'! and ’the dattaka being tbe only two classes of sods 
recognized in the present age. It is true that when among brothers one 
brother ha9 sons, Manu says that they are the sons of all the brothers. This 
[394] does not mean that a brother who has no son is not at liberty to 
adopt when he has nephews, but it is intended to denote that brothers’ 
son9 are to be preferred to strangers for adoption. It is next urged that 
when a step-son is alive, no adoption is permitted, though his father may 
have married several wives, and that he is considered to be the son of all. 
This is because a widow can only adopt for her husband and under his autho¬ 
rity. The author of the Dattaka Mimansa notices both the above mentioned 
objections and concludes in Section II, plac. 67 and 70 that among sapin- 
das a brothers’ son must only be affiliated, and that the step-son is the 
son of all the step-mothers, because he originated from portions of their 
husband, whilst the brother’s son is not so connected by containing por¬ 
tions of either husband or the wife. The author of the Dattachandrika 
comes to the same conclusion in section I, plac. 25 to 37. The principle 
appears to be this :—that the power to give in adoption is either with the 
father or natural mother, with whom alone the son is connected by con¬ 
taining portions of his or her body. 

As regards authority, we are referred to no decided case which is 
on all fours with the one before us. Several of the decisions referred to by 
the Subordinate Judge throw light however on the principles which ought 
to guide our decision. 

In Kumaravelu v. Virana Goundan (l) it was held that a step-mother 
is not entitled to succeed to her step-son in preference to a sapinda. Tbe 


(l) 5 M. 29. 
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ground of deciBion|is that the very reason assigned inMitakshara, Chapter 1898 
II, Section 3, for the preference of the mother over the father shows that Jan. 19. 
the natural mother is intended in that passage. This decision is — 
only authority for the proposition that when the reason of the rule Appel- 
exoludes its applicability to the sfcep-motber, the step-mother is not to be LATE 
taken as coming within that rule. The second case is that of Muttammal CIVIL, 
v. Vengalakshmiammal (1). It is only an authority for the proposition —— 
that a step-mother is not an heir in preference to the paternal grandmother. ^ = 

The ground of decision is that the name of the latter is, whilst that of ® • ■ 
the former is not, specified among the heirs mentioned in the Mitakshara. 

The third case is that of Mari v. Chinnammal (2). It was held 
that a paternal uncle excludes the step-mother, and the principle laid 
down in it was [395] approved. The fourth case is Subbaluvammal v. 
Amviakuttiammal (3). It was held in that case that an orphan cannot be 
adopted, and it is an authority for the proposition that to constitute an 
adoption there must be a giving as well as a receiving, and that in the 
case of an orphan there is no one competent to give. The fifth case, viz., 
that of Narayanasami v. Kuppusami (4) in which is was held that a widow 
cannot give her only son in adoption and she is competent to give in 
adoption where her husband is legally competent to give, and where 
there is no express prohibition from him. It is an authority for the 
proposition therein laid down, viz., that three principles appear to regulate 
the power to give in adoption (i) the son is the joint property of the 
father and mother for the purpose of a gift in adoption, (ii) when there 
is a competition between the father and the mother, the former has 
a predominant interest or a potential voice; and (iii) after the father’s 
death the property survives to the mother. The sixth case is that of Bai 
Day a v. Natha Govindlal (5). It was held in that case that a step-son is 
under no legal obligation to support his mother independently of theexistence 
of family property in his hands. Adverting to Manu’s text “a mother, a 
father, in their old age, a virtuous wife and an infant son must be main¬ 
tained,” the Court observed that the word used in the text is ‘ matha 
that the primary meaning of matha is natural mother, that it is only in a 
secondary or figurative sense that it could mean step-mother, and that the 
conclusion that it is intended to be used in the latter sense must be drawn 
from the context or comparison of cognate texts. The seventh case is 
Bashetiappa Bin Baslingoppa v. Shivlingappa Bin Ballappa (6), and it was 
there decided that a gift in adoption by the brother, made after the death 
of the father and mother, though made with previous assent of his father, 
is invalid. The ground of decision was that the Hindu law does not 
permit a man after the decease of his father and mother, either with or 
without the authority of both or either of them, to give his brother, in 
adoption. We are of opinion that there is no warrant either in the Smritis 
or in the decisions for tbe contention that a step-mother is competent to 
give her step-son in adoption. 

[396] The next question argued before us is that raised by the 
eighth issue, and the Subordinate Judge has fully discussed it in para¬ 
graphs 72 to 131 of his judgment, and we agree in the conclusion at 
which he has arrived. We also think that tbe old English law of 
attainder did not apply in India in 1783, and that, even if it did, there 
was no formal conviotion for treason nor judgment of outlawry. 

(1) 5 M. 32. (2) 8 M. 107. (3) 2 M.H.O R. 129. 

(4) 11 M. 43. (5) 9 B. 279. (6) 10 B.H.G.R. 268. 
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The resumption of the zemindari was an act of State and the law 
applicable to the case is that laid down in the Mayor of Lyons v. East 
India Company (1). There the question for decision was whether that 
portion of the English law which incapacitates aliens from holding real 
estate and transmitting it by descent or otherwise extended to Calcutta, 
and the Privy Council held “where a foreign settlement is obtained 
“in an inhabited country by conquest or by cession from another power, 
“ the lex loci applies and the law of the country continues to anply until 
“ the Crown or the Legislature changes it.” Attainder was feudal 
in its origin and was an incident of the relation of lord and vassal, and 
not of sovereign and subject, and in this sense it was unknown to Hindu 
law. 

There is no other grouud of objection argued in supnorb of this appeal. 
Though Papamma Rau’s authority to adopt was denied in the plaint, the 
Subordinate Judge considered it proved and there is sufficient evidence 
to warrant the finding. Again the second defendant’s father was at the 
time of adoption forty or forty *one years of age, bub he was unmarried. 
In Datbachandrika, Section II—33, the commentator, after discussing 
the question, concludes thus : “ the practice of the ancients, even in respect 
“ to the adoption of a son unlimited to a particular time, is upheld.” 

We are unable to hold that Venkataramayya Appa Rau’s adoption is 
invalid by reason of his age. Nor is the fact that he obtained a share in 
Sobbanadri’s estate prior to adoption fatal to its validity. It is true 
that adoption severs one from one’s natural family, but there is no text 
to the effect that the taking of a share in one’s patrimony fixes one in 
the natural family so as to render him subsequently ineligible for 
adoption. It is true that the adoption of a person who is forty years old 
and who has [397] inherited to his father twenty years after the latter’s 
death is unusual, but it is under Hindu law no ground of invalidity. 
Though it is some evidence to show that the motive with which the 
adoption was made was a desire rather to favour the first defendant’s 
sister’s son at the expense of her husband’s reversioner, than to secure her 
husband’s spiritual benefit, we cannot set aside the adoption on that 
ground. 

We do not consider it necessary to dwell further on this part of the 
case, as the objection that the adoption was not made bona fide is not pressed 
at the hearing on plaintiff’s behalf. On the ground that the adoption made 
by a step-mother is nob valid, this appeal fails and we dismiss it with costs. 
So far as the vakil’s fee is concerned, it is to be divided into four parts, 
half of it to be awarded to the second respondent and a quarter to each of 
the third and fourth respondents. 


(I) 1 M.I.A. 175 f273). 
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16 M. 397 = 3 M.L.J. 197. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Gopal and another ( Defendants Nos. 2 and 3), Appellants v. 

Bank of Madras (Plaintiff), Respondent * _ 

[28th October, 1892 and 24th January, 1893.j 

Transfer in fraud of creditor s —Transferee in good faith and for value. 

A transfer of property made to certain creditors fraudulently and in contem¬ 
plation of the insolvency of the transferor is nob voidable at the suit of another 
creditor if the transferees were purchasers in good faith and for consideration. 

[R., 25 B. 202.] 

Appeal against the decree of T. M. Horsfall, Acting District Judge 
of North Arcot, in original suit No. 4 of 1890. 

The plaintiff was a creditor of defendant No. 1, who had made and 
delivered to the plaintiff certain promissory notes, and on their maturity 
had dishonoured them, and about the same time, viz., on 6th May 1889, 
bad ceased to carry on his business as a merchant in Madras and ab¬ 
sconded from the original jurisdiction of the High Court. Defendants 
Nos. 2 and 3 were also [398] creditors of defendant No. 1, and on 12th 
April 1889 had obtained from him in discharge of their debts, and in 
further consideration of Rs. 55 naid by them in cash, an instrument, 
whereby he assigned to them a decree for Rs. 57,000, nassed 'against the 
Zemindar of Karvetnagar, and whereby it was provided that they, out of 
the proceeds of the decree, should discharge debts, including their own, 
to the amount of about Rs. 24,000, and nav a further sum of Rs. 24,000 
to the father of the assignor. The plaintiff, alleging that the instrument 
of transfer had been fraudulently and collusively entered into bv the 
defendants with the object of undulv preferring the debts of the creditors 
named therein and of delaying and defeating the claims of the plaintiff 
and the other creditors of the first defendant, now sued for a declaration 
that it be declared void, or it he declared void as against the plaintiff. The 
District Judge held that the first defendant had entered into transaction 
fraudulently, but that defendants Nos. 1 and 2 had taken the transfer in 
oood faith and for good consideration. On this finding be passed a decree 

declaring the instrument to be void. 

Defendants Nos. 2 and 3 preferred this appeal. 

Bhashyam Ayyangar and Gopalasami Ayyangar, for appellants. 

Mr. K. Broivn, for respondent. 

JUDGMENT. 

The suit out of which this appeal has arisen was instituted by the 
Bank of Madras for a declaration that an instrument, dated 12bh April 
1889 executed by first defendant to second and third defendants, trans¬ 
ferring to the latter a decree held by the former against the Zemindar of 
Karvetnagar, is void, if nob altogether, at least as against the plaintiff's 

bank. 

The plaintiff’s case is that the instrument in question was exoouted by 
firstdefendant fraudulently and in collusion witffsecond and third defendants 

with the object of delaying aDd defeating the just claims of the plaintiff to 

^^- — - —— ■ ■ " - — ■ — ■ ——— 

• Appeal No. 143 of 1891. 
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whom he was indebted at the time on account of bills executed or endors¬ 
ed by him amounting toRs. 25,000. The first defendant has not defended 
the suit. The second and third defendants pleaded that the transfer in 
question was neither fraudulent nor collusive, but that it was taken by 
them in good faith and for valuable consideration. 

The District Judge has found that the second and third defendants 
acted in good faith in accepting the plaint transfer and that they have paid 
considerable sums to creditors on the strength [399] of it, but that 
■ it is nevertheless void’because the instrument in question (Exhibit A) 
is not really a sale-deed, but a deed of trust in favour of certain preferred 
creditors, including the trustees themselves (second and third defendants) 
and according to English law a trust evincing an unfair preference of 
M creditors is bad, no matter what may have been the importunity of such 
(i creditors.” He has, therefore, decreed that Exhibit A is “ fraudulent on 
the part of first defendant and void.” 

Hence this appeal by defendants Nos. 2 and 3. 

The first question is whether the Judge is right in holding Exhibit A 
to be merely a deed of trust and not a sale. By it first defendant makes 
over absolutely to these appellants a decree under which he is stated to be 
entitled to a sum ofsRs. 57,000 and odd for a sum of Rs. 48,000-11-2, of 
which Rs. 23,945-6-0 are to be paid to certain named creditors (including 
second and third defendants) of first defeodant(tbe vendor) and Rs. 24,000 
to the vendor s father, the balance Rs. 55-5-2 having been paid in cash to 
the vendor himself. There is no good reason for holding that the document 
is merely a deed of trust and not a sale-deed as it purports to be. 

Such being tbe case, is it void simply by reason of its having been 
executed by first defendant in contemplation of his approaching failure 
and insolvency ? The mere fraudulent intent of the vendor cannot avoid 
the deed if the purchasers were free from that fraud. Gf. in re Johnson: 
Golden v .Gillum (1) at page 394; see also Motilal Ravichand v. Utam 
Jagnvandas (2). In the present case it is found by the Judge that 
second and third defendants are not shown to have acted otherwise than 
in good faith in accepting the transfer of the decree, and that they have 
paid considerable sums to creditors on the strength of it. This finding 
is well supported by the evidence. As observed by the Judge, it is clear 
that the plaintiff’s bank was lending money to first defendant in belief of 
ins solvency until just before he ran away to Pondicherry, and there is 

fu- j/t* 10 s ^ ow aQ d no inference can be fairly drawn, that second and 
tturd defendants had any better knowledge of first defendant’s contem¬ 
plated act of insolvency. Nor is it shown that the appellants were even 
aware of first defendant’s indebtedness to the plaintiff. 

[400 J Under these circumstances the plaintiff is not entitled to a 
decree declaring the instrument to be void. In addition to the Bombay 
case above referred to see Sankarappa v. Kamayya (3 ) Gnanabhai 
v. Srinivasa Pillai (4), and Pullen Chetty v. Ramalinga Chetty (5). . 

,. - e decree of tbe lower Court must be set aside and plaintiff’s suit 
dismissed with costs of second and third defendants in both Courts. 

Barcloy, Morgan and Orr, Attorneys for respondent. 


(1) L.R. 20 Ch. D. 389. 
(4) 4 M.H.G.R, 84. 


(21 13 B. 434, (3) 3 M.H.O.R. 231. 

(5) 5 M.H.O.R. 368. 
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16 H. 400 = 8 M.L.J. 193. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt ., Chief Justice, and 

Mr. Justice Handley. 

In Appeal No. 148 of 1891. 

JAGANNADHA ( Plaintiff ), Appellant V. Papamma AND OTHERS 

(Defendants), Respondents. 

In Appeal No. 183 of 1891. 

BUCHAMMA ( Defendant No. 2), Appellant v. JAGANNADHA 

(Plaintiff), Respondent. 

In Appeal No. 20 of 1892. 

Papamma (Defendant No. 1), Appellant v. Jagannadha 

( Plaintiff), Respondent * 

[15th and 16th November and 23rd December, 1892.1 

Hindu law—Adoption by widow—Agreement between adoptive mother and natural 
father. 

A Hindu, who is taken in adoption by a widow, acting under an authority 

from her husband, is Dot bound by an agreement entered into by her with his 

natural father at the time of the adoption. 

[R., 26 M. 143 (153) = 12 M.L.J. 197 (205) ; 2'f^. 577 = 14 M.L.J. 310.] 

[Ml] CROSS appeals against the decrees of G. T. Mackenzie, 
District Judge of Kistna, in original suit No. 25 cf 1889. 

Suit for possession of land. 

The facts of this case appear sufficiently for the purposes of this report 
from the judgment of the High Court. 

Parthasaradhi Ayyangar and Seskacharyar, for the plaintiff, appellant 
in appeal No. 148 of 1891. 

Mr. P. A. DeRozario and Rangacharyar, for respondent No. 1. 

Ramachandra Rau Saheb, for respondents Nos. 2 and 3. 

Ramachundra Rau Saheb and P. Subramanya. Ayyar for defendant 
No. 2, appellant in appeal No. 183 of 1891. 

Parthasaradhi Ayyangar and Seshacharyar, for respondent. 

Mr. P.A. DeRozario and Rangacharyar, for defendant No. 1, appellant 
in appeal No. 20 of 1892. 

Parthasaradhi Ayyangar, for respondent. 

JUDGMENT. 

These are appeals against the decree of the District Court of Kistna 
in original suit No. 25 of 1889.. 

In that suit plaintiff, a minor, by bis natural father as next friend 
sued for a declaration that he is the adopted son of one Rajah Kamadana 
Sobhanadri Row, deceased, and for recovery of the property, moveable and 
immoveable, of his adoptive father. The adoption is alleged to have been 
made" by the two widows of Sobhanadri under an authority given by his 
will. First defendant is the surviving widow and second and third defend¬ 
ants are her daughters. Defendants denied the genuineness of the will 
of Sobhanadri and pleaded that it was concocted by his senior wife 

* Appeals Nos. 148 and 183 of 18S1 and 20 of 1892. 
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1892 Seetamma who persuaded first defendant to join iD the adoption and other 
Dec. 23. proceedings in order to secure the continuance of the Government allow- 

- ance. They also pleaded that the 109 acres 14 cents of her lands claimed 

, APPEL- i n the plaint were the stridbanam properly of Seetamma who had given 
LATE them by will to second defendant. They denied possession of any 
CIVIL. moveable property belonging to Sobhanadri or Seetamma. They also 
—~ set up an agreement entered into between the widows and the natural 
16 M. 400= father of plaintiff at the time of the adoption recognizing Seetamma’s 
3 M.L.J- 193. r ig' n t to dispose of the above-mentioned inam lands and providing 

that the widows should have the guardianship of the adopted boy 
and management of the property till he attained his majority, on 
[402] which event happening if disputes should arise between them and 
him, he should enjoy a moiety of the property and they the other moiety 
until the death of the survivor of the widows when the adopted son 
should take the whole. 

The District Judge found that the adoption was duly performed, but 
that the will put forward as that of Sobhanadri was not genuine and the 
adoption was therefore invalid. He held, however, the first defendant 
was estopped by her conduct in making the adootion and otherwise from 
denying the validity of the adoption. He found that the alleged will of 
Seetamma was not genuine, but that the inam lands with which it pur¬ 
ported to deal were her stridhanam property and being undisposed of 
by her went to plaintiff as her heir by virtue of the estoppel. He held 
that plaintiff was not bound by the agreement between his natural father 
and the widows. He gave a decree that plaintiff should have possession 
of the whole estate against first defendant during her life-time, that the 
109 acres 14 cents of Seetamma’s stridhanam should pass to him abso¬ 
lutely and that on first defendant’s death the estate of Sobhanadri should 
pass to his reversioners. 

Plaintiff appeals in appeal No. 148 of 1891, first defendant in appeal 
No. 20 of 1892 and second defendant in appeal No. 183 of 1891. 

(Their Lordships after discussing the evidence continue:—) 

In our opinion on the evidence and the probabilities of the case the 
balance is in favour of the genuineness of the will of Sobhanadri, and 
upon the first issue we must differ from the learned District Judge, and 
find that Rajah Kamadana Sobhanadri Row left a will authorizing his 
widows to adopt a son. 

The factum of adoption is found by the District Judge and his finding 
on that point is not disputed on appeal. It follows that plaintiff is entitled 
to a decree for possession of the property of his adoptive father, subject to 
the question as to the effect of the agreement (Exhibit I) to be considered 
in appeal No. 20 of 1892. 

Next we have to consider the question of the genuineness of the 
alleged will of Seetamma, the senior widow, raised in appeal No. 183 of 
1891. There are in fact two wills of Seetamma put forwed (Exhibit IV) 
of 8th August 1887 and Exhibit III of 9th August 1887. By Exhibit IV 
she gives to second defendant 109 acres 14 cents of inam land and by Exhibit 
III she makes certain [403] provisions as to the Government pension being 
enjoyed by first defendant and her maintaining their mother-in-law, and 
as to moveable property and debts and a Government bond which stood in 
her name and recites that she had made a will the day before as to the 
immoveable property. '* 

The first point in favour of the genuineness of these documents is 
that it is improbable that any one intending to forge a will of Seetamma 
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should inorease the risk of detection by forging two documents. And here 
again the evidence in support of the wills appears to be very strong and 
the reasons for discrediting them very weak. The attesting witnesses to 
the will (Exhibit IV) were the father of Seetamma, now dead, and defence 
eighth witness, a man apparently of some position. Plaintiff’s first 
witness admits that the signature to Exhibit IV is like Seetamma’s and 
that he produced the documont beforo the Tahsildar with a vakalutnamab. 
Plaintiff’s tenth witness says that Seebamma did make a will on the day 
of her death as to moveables aod that something was said in that will 
about immoveable property. Exhibit G, the petition by first defendant, of 
26th August 1887, mentions that Seetamma died on 9th August having 
made a will in her favour. Exhibit III is proved by the writer and two 
of the attesting witnesses and defence witnesses 10, 11 and 13. Against 
all this evidence in favour of the genuineness of these two wills the 
only objection seams to be that they were not mentioned publicly 
till 26th August, and that in certain documents by first defendant 
before that date (Exhibits U, V and Y) 9he does not mention the will. 
The non-mention of the will in these documents is to some extent explained 


1892 

DEC. 23. 

Appel¬ 

late 

Civil. 

16 M. 400- 
3 M.L.J, 103. 


by Exhibit W, and we do not think it is fatal to the genuineness of the 
will. The Judge says he can place no confidence in the evidence of the 
writer of the will (Exhibit IV), because he says he was Dersuaded also to 
write Exhibit O, which purports to be a copy of the will which plaintiff says 
was executed by Seetamma. What this witness (defence ninth witness) 
does say is that he wrote Exhibit O not as a copy from any original, 
but at the dictation of another man. We do not see that this seriously 
impairs the value of his evidence. It is not clear what Exhibit O is, and 
it has not been proved that any will of which this is a copy was executed 
by Seetamma. 

On the whole, we think, the balance of testimony is in favour [404] of 
the genuineness of the wills (Exhibits III and IV), and we find issue 
5 (a) for second defendant. 

The Judge has found that the property disposed of by Exhibit IV was 
the stridhanam property of Seetamma, and that she had power to 
dispose of it by will, and that finding is not questioned in appeal. 

There remains the question raised by appeal No. 20 of 1892 whether 
plaintiff is bound by the terms of the agreement (Exhibit I) between'his 
natural father aod the widows. 

As to this we agree with the learned D : strict Judge that the decision 
of the Privy Council in Bhasba Rabidat Sinah v. Indar Kunivar (l) is an 
authority for bolding that an agreement between a widow making an 
adoption under an authority derived from her husband and the natural 
father of the adopted son cannot prejudice or affect the rights of the son 
which can only arise when the parental control and authority of the 
natural father determine. The case of Lakshmi v. Subramanya (2) relied 
on for appellant was one of an agreement between the adoptive father and 
the natural father, and is not, in our opinion, in conflict with the decision 
x>f the Privy Council above quoted. The Madras case rests unon the 
principle that the adoptive father, inasmuch as he can, before adoption, 
dispose of bi9 property as he chooses, can, at the time of adoption, impose 
such conditions as he thinks fit upon the enjoyment of his property by 
the adopted son. But a widow, with a power of adoption, derived from 
her husband, has no such power of disposition over the property, and 


(1) 16 0. 666. 
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1892 cannot therefore impose any conditions as to the enjoyment of the 
Dec. 23. property by the adopted son. The question becomes therefore simply one 

- of agreement between the widow and the natural father of the adopted son, 

APPEL- an a the natutral father cannot bind his son by any such agreement for the 
LATE reason given by the Privy Council. 

OlVlL. The result of this judgment is that the decree of the Lower Court must 

- be modified, and there will be a decree declaring that plaintiff is the 

16 M. 400=* adopted son of Rajah Kamadana Sobbanadri Row deceased, and as such 
3 M.L.J. 193. entitled to possession of his property, moveable and immoveable, and that 

he do recover from first defendant possession of the immoveable property 
and of the moveable [405] property found by the District Judge to be in 
her possession with proportionate costs, that his 9uit be dismissed as to 
the 109 acres 14 cents of inam land in the possession of second defendant 
and as to the other moveable property with proportionate costs. In appeal 
No. 148 of 1891 first defendant must pay plaintiff’s costs. In appeal 
No. 183 of 1891 plaintiff must pay second defendant’s costs. Appeal 
No. 20 of 1892 is dismissed with costs. 


16 M. 403. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusavn Ayyar and Mr. Justice Wilkinson. 

Ammunni [Plaintiff ), Appellant v. Krishna ( Defendant No. 1), 

Respondent .* [3rd and 4th October, 1892.] 

Succession Certificate Act—Act XXVII of 1860 — Suit to set aside certificate granted 

by ilie Resident at Cochin. 

Defendant No. I, who was domiciled in the Native State of Cochin, obtained 
from the Resident a certificate to collect the debts of the deceased karnavan of 
the plaintiff’s tarwad. The plaintiff, whose domicile was the same as that of 
defendant No. 1, now sued in British Cochin for a declaration of his right to 
receive the interest accrued due on certain Government promissory notes, being 
the property of his deceased karnavan: 

Held, that the suit did not lie, and that the appellant should either'have estab¬ 
lished his representative right by suit in the Court of Native aCoohin and then 
applied to the Resident for a certificate, or have brought his action against the 
Government of India, joining defendant No. 1 as a party to such action. 

Second appeal against the decree of L. Moore, District Judge of 
South Malabar, in appeal suit No. 951 of 1890, reversing the decree of 
B. M. D’Cruz, Subordinate Judge of Cochin, in original suit No. 51 of 1889. 

Suit to establish the plaintiff’s right to recover a certain sum, being 
the interest due on certain Government promissory notes, the property of 
Raman Menon deceased, the late karnavan of his tarwad. 

The plaint alleged that defendant No. 1 had obtained from the 
British Resident at Cochin a certificate under Act XXVII of [ 406 ] 
1860 to enable him to recover the debts due to Raman Menon. The 
plaintiff and defendant No. 1 were both domiciled in Native Cochin. 
Defendant No. 2 was the agent of the Bank of Madras, who had been 
called upon by the plaintiff to pay to him the interest of the Government 
promissory notes in question. He pleaded that he had been unnecessarily 
joined in the suit, inasmuch as he had no power to pay the interest sued 
for without the authority from the District Treasury Officer. 


• Seoond Appeal No. 1817 of 1891. 
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The Subordinate Judge passed a decree whereby it was ordered as 
follows, viz., “ that the plaintiff is entitled to recover the interest sued 
“ for.” On an appeal preferred by defendant No. 1, to which the plaintiff 
was the only other party, the District Judge reversed the decree on the 
ground that the Subordinate Judge of British Cochin had no jurisdiction 
to try the suit. 

The plaintiff preferred this second appeal. 

Bhashyam Ayyangar , for appellant. 

Sankaran Nayar and Sundara Ayyar , for respondent. 
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JUDGMENT. 

The second defendant has not been made a party to this appeal, nor 
was he a party to the appeal to the District Court, and the question 
which we have to decide is one arising between the plaintiff and the 
first defendant. The suit is virtually one to obtain a declaration as 
against the respondent that plaintiff is the legal representative of the 
deceased Raman Menon, and, as such, entitled, in preference to the res¬ 
pondent, to the certificate issued by the British Resident under Act 
XXVII of 1860 and to receive the interest due on the Government 
securities. It is conceded that both parties are domiciled in Native 
Cochin. There can be no doubt that, if the respondent had collected any 
money due as interest on the Government securities, a suit for money had 
and received would lie only in the Courts of Native Cochin, though the 
money bad been received in British territory. The question as to who 
is the legal representative of the deceased Raman Menon is a question 
which, as between appellant and respondent, can only be tried in the 
Courts of Native Cochin. The suit was, to all intents and purposes, a 
suit to set aside a certificate of heirsbip granted by the Political Resident 
of Cochin, and the Secretary of State was a necessary party to such a 
suit, and the appeal io its present form cannot be supported. Two courses 
were open to the appellant, either to establish his representative right in 
the Courts of Native Cochin and then to apply to the Resident for the 
[407] issue of a certificate in his name, or to sue the Government of 
India, making the respondent a party to the suit. We observe that 
under order XI, rule 1, clause (ff) of the Judicature Act this is the course 
which would be obligatory in England. He has pursued neither of these 
courses. The second appeal cannot be supported and is dismissed with 
costs. 


16 M. 407 = 3 M.L.J, 185. 

APPELLATE civil. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Ramanadhan (Defendant No. 6), Appellant v. Zemindar op 
RAMNAD and OTHERS (Plaintiffs Nos. m 1 and 2 and Defendants 
Nos. I, 3 and 4). Respondents * [21st and 22nd February, 1893.J 

Specific Belief Act—Adi of 1877, Section 54, Clauses (6) and (c)—Perpetual injunction 
—Injury to interest in immoveable property—Inapplicability of remedy by compen¬ 
sation—Landlord and tenant—Erection of dwelling house on agricultural land — 
Ameliorating waste. 

A zemindar sued for an injunction to compel the defendant who held 
agricultural landB comprised in the zemindari with occupancy rights, to demolish 

• 8 p oond Appeal No, 737 of 1892. 
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a dwelling house which be had erected thereon for purposes not connected with 
agriculture, and to restrain him from altering the character of the land : 

Held, that the plaintiff was entitled to the injunction sued for. 
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[F., 24 M. 65; R., 17 M. 54 ; 27 M. 211 = 14 M.L.J. 25 ; D., 22 M. 39 ; 3 N.L. R. 114 

( 122 ).] 


Second appeal against the decree of T. "Weir, District Judge of 
Madura, in appeal suit No. 404 of 1891, confirming the decree of 
T. T. Rangachariar, District Munsif of Paramagudi, in original suit 

No. 566 of 1890. 


Suit for an injunction compelling the plaintiff to remove a certain 
building erected by him on land which he held from the plaintiff as an 
agricultural holding and to restrain him from altering the character of the 
land. It appeared that the defendant had occupancy rights in the land 
in question, which formed part of the plaintiff’s zemindari, and that the 
land had been used for agricultural purposes merely up to recent date, 
when the defendants erected a building which was in no way connected 
with agricultural purposes, but was intended to be used either as a dwelling 
house [408] or as a pleasure house. The District Munsif referred to 
Jugut Chunder Roy Chowdhry v. Eskan Chunder Banerjee (l), Tarini 
Charan Bose v. DebnarayanMistri (2), Lai Sahoo v. Deo Narain Singh (3), 
Bholai v. The Rajah of Bansi (4), Madho Lai v. Sheo Prasad Misr (5), 
Lakshmana v. Ramachandra (6), Kunhammed v. Narayanan Mussad (7), 
and he passed a decree as prayed. On an appeal preferred by the 
defendant, the District Judge overruled the contention that Specific Relief 
Act, Section 54, Glauses ( b ) and (c) precluded the relief sought, and distin¬ 
guishing Jones v. Chappell (8; nnd Doherty v. Allman (9) on the ground 
that the ameliorating waste there in question involved no departure from 
the original purpose of the letting, he affirmed the decree of the District 
Munsif. 


The defendant preferred this second appeal. 

Mr. R. F. Grant and R. Subramanya Ayyar , for appellant. 
Subramanya Ayyar and Desikachariar , for respondent. 


JUDGMENT. 

It is first urged on the appellant’s behalf that the Courts below have 
failed to determine the real point in dispute, namely, whether appellant is 
or is not the owner of the land in question. In their written statements 
defendants contended that the zemindar was only entitled to the revenue 
or the tirwah and that he bad no other right. The first issue raised for 
determination was whether defendants were tenants with occupancy right 
or tenants from year to year. There is no allusion in the judgments of 
the Lower Courts to the contention that the appellant was the owner of 
the soil. Moreover, this point was not taken in the petitions of appeal 
either in this Court or in the Lower Appellate Court. There is reason to 
think that the terms tirwah and revenue were used in the written state¬ 
ments as equivalent to rent payable to the zemindar. The contention 
now raised in second appeal appears to us to be inconsistent with the case 
set up in the Courts below ; and we do not consider that we ought to allow 
the appellant to vary it in second appeal. 


(2) 8 B.L.R. App. 69. 
5) 12 A. 419. 

(8) L.R. 20 Eq. 539. 


(1) 24 W.R. 220. 
(4) 4 A. 174. 

(7) 12 M. 320. 
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(6) 10 M. 351. 

(9) L.R. 3 App. Cas. 709. 
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The next contention is that the appellant is entitled to erect the chowk 
in dispute. It is admitted that appellant has occupancy right. It is a 
settled rule of law that no tenant, whether be has an occupancy right or 
not, is at liberty to erect houses upon agri-[409]cultural holdings for other 
than agricultural purposes and thereby to alter the character of the hold¬ 
ing. Every such tenant is under an implied obligation to do no act which 
is not consistent with the purpose for which the land was originally let for 
cultivation. That this was the law administered in this country is also 
clear from the cases cited by the District Munsif and from the decisions 
of this Court. It is argued by appellant’s pleader that the cases referred 
to relate to tenancies from year to year or for a term of years and not to 
tenants who have occupancy rights. The principle on which those cases 
were decided is that in an agricultural holding the tenant is under an 
obligation not to alter the character of the holding and that the landlord 
is entitled to insist upon the tenant abstaining from doing anything 
inconsistent with the purpose for which the land was originally let. The 
appellant’s pleader draws our attention to Jones v. Chappell (1) and to 
Doherty v. Allman{ 2). These are cases relating to leases of houses and 
not to agricultural holdings, and they are therefore not in point. On the 
other hand Meux v. Cobley (3) is the case in point as illustrating the princi¬ 
ple which regulates the rights of tenants having agricultural holdings. It 
is there distinctly laid down that the question on which the decision 
Bbould rest in such a case as this is whether the act done by the tenant 
is consistent with the purpose for which the land was demised. The 
pleader for the appellant also relies on the decisions in Nyamutoollah Osta- 
gur v. Gobind Churn Dutt (4) and Hedayatoonissa Begum v. Shib Dyal 
Singh (5). These decisions, however, have not been followed in later cases, 
nor do we see our way to reconcile them with the principle that where a 
right ot property is infringed it is a sufficient injury to entitle a person 
to sue without alleging or proving special damage. Another contention 
is that no specific relief or injunction ought to have been granted in this 
case, and that the injury, if any, caused by the tenants’ act may be 
adequately compensated for by an award of damages. The right in 
question is an interest in immoveable property, and the zemindar i9, there¬ 
fore, entitled to such specific relief as may be necessary to vindicate 
his right. As pointed out by the District Judge there is also no de¬ 
finite standard by which the compensation that [410] ought to he 
awarded for prospective injury can be measured, the rent payable to the 
zemindar depending on a number of circumstances which it is not possible 
to foresee. We may also observe that by the appellant altering 
cultivation lands into a pleasure house, the zemindar is placed in a position 
worse than that which he would otherwise occupy as regards the several 
rights created in his favour by Act VIII of 1865. We are not, therefore, 
prepared to accede to this contention. 

As regards the particular land in dispute the admission that appellant 
is a tenant with occupancy right is now made without any reservation, 
although the District Munsif refers to a reservation in paragraph 15 of 
his judgment. 

The decision of the Courts below is correct and we dismiss this 
second appeal with costs. 

(1) L.R. 20 Eq.. 539. (2) L.R. 5 App. Cas. 709. (3) L.R. (1892), 2 Ch. D. 253. 

(4) 6 W.R. (Rulings under Act X oi 1859), 40. (5) 9 W.R. 512, 
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APPELLATE CRIMINAL. 

APPEL- Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Queen-Empress v. Muthia.~ 

CRIMINAL. [ 6th May and 14th July, 1892.] 

16 M. 410= Criminal Procedure Code—Act X ofn 882, Sections 15, 16— Bench of Magistrates—Con- 
2 Weir 14. stitutionof the bench under'Jthe rules of the Government of Madras. 

The accused was tried on a charge under Indian Penal Code, Seotion 352, by 
a bench of Magistrates, consisting of a pensioned District Munsif who had been 
appointed Chairman of the bench and one Special Magistrate. The Magistrates 
diSered in opinion, but the Chairman gave his casting vote for conviction, and 
the accused was convicted and sentenced : 

Held , that the Court was not legally constituted under the rules of the Govern¬ 
ment of Madras, and the conviction should be set aside. 


1892 

July 14. 


Case stated for the orders of the High Court under Criminal Proce¬ 
dure Code, Section 438, by T. Weir, Sessions Judge of Madura. 

The case was stated as follows : 

“ The bench consisted of two Special Magistrates. One of them is a 
“ pensioned District Munsif, that is a Magistrate of experience, and had 
“ been duly constituted Chairman under the [411] notification of Govern- 
“ ment, dated 30th July 1890, which authorizes the Dindigul bench to try 
“ summarily certain offences under the Indian Penal Code, of which an 
“ offence under Section 352 is one. 

“ The Joint Magistrate reversed the conviction on the ground that 
“ tho bench of two differed in their opinion, and that the Court was not 
“ properly constituted and the presiding Magistrate should not have availed 
“ himself of the casting vote in a Court of two. 

“ I am of opinion that the Joint Magistrate has erred in reversing the 
“ conviction. 

“ Section 15 of the Criminal Procedure Code authorizes the constitu- 
“ tion of a bench of two Magistrates, and the rules framed by Government 
“ for the guidance of benches of Magistrates under the provisions of Section 
11 16 of the Code, as embodied in the latest Government order on the subject, 
“ viz., G. 0., dated 27bh August 1891, No. 1713, Judicial, clearly give the 
“ Chairman of the bench a casting vote in cases of difference of opinion 
“ arising between the members of the bench. 

“ The Joint Magistrate has himself since admitted, in reply to the 
" query from this Court, that ‘ he was not aware that the Chairman in a 
bench of two Magistrates thus constituted could use his casting vote and 
‘ pass a judgment against the opinion of the other Magistrate.’ 

“ In the circumstances stated the reversal by the Joint Magistrate of 
“ the conviction by the Dindigul bench, which had been legally constituted 
“ and duly empowered as aforesaid, was clearly erroneous.” 

Counsel were not instructed. 


JUDGMENT. 

By Section 15 of the Code of Criminal Procedure the Local Govern¬ 
ment is empowered to “ direct any two or more Magistrates in any place 
“ outside the presidency towns to sib together on a bench ” and to “invest 
“ such bench with any of the powers conferred or confetrable by or under 


• Criminal Revision Case No. 133 of 1892. 
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this code on a Magistrate of the first, second or third class, and direct 
" it to exercise such powers in such cases or such classes of cases only 
“and within such local lhnits as the Local Government thinks fib.” 

Under Sacbiou 16 of the same Code “ Lie Local Government may, or, 

44 subject to the control of the L)cal Government, the District Magistrate 
“ may, from time to time, make rules consistent [412] with this Code lor 
the guidance of Magistrates’ benches in aey district respecting the follow- 

ing subjects : 

(a) The classes of cases to he tried. 

( b ) The times and places of sitting. 

(c) The constitu f ion of the bench for conducting trials. 

{d) The mode of settling differences of opinion which may arise 

“ between the Magistrates in session.” 

On the 5 th Aoril 1889, the Local Government adopted the following 

(among other) rules on the subject. 

“ One or more Special Magistrates appointed for any local area may 
41 sit as a bench, together with any salaried Magistrate whom the District 
Magistrate shall, from time to time, nominate for that purpose. The 
4 ‘salaried Magisirate shall be the Chairman of the bencn so constituted 
“ and the bench is hereby invested wth the powers ot a Magistrate of the 
41 class (i) to try summariiv offences against the Indian Penal Code, 

“ Sections 277 ’ 278, 279, 285, 286. 289, 290, 292, 293 294, 323 334, 336 
“ 341 and 352 ; (ii) to try summarily offences against Municipal Acts and 
“ the’conservancy clauses of Police Acts, punishable only with fine or with 

- imprisonment for a term not exceeding one month; M to try, in aeeord- 
“ ance with Chapter XX of the Code of Criminal Procedure, other offences 
“ Safest Sectiou48of thePolice Act XXIVcf 1859, provider, that, with he 
“ annroval of the District, Mag strate, any two or more Special Magistrates, 
“ of whom one is a pensioned Magistrate of experience mav sit together 
“as a bench and exercise the powers of a Magistrate of the te.rd class in 
“ respect of the offences specified in Clauses (2) and (3/ above^ The pen 
41 sioned Magistrate shall, if no salaried Magistrate is present, be Chairman 

“ of such bench.’ t , . , . . .... ., 

Paragraph 2 has reference to the times and places of sitting a “ d 
naragraph 3 directs that differences of opinion shall be settled by the 

- votes of the majority of the Magistrates present, the Chairman having 

“ the casting vote.” , , ...... 

On the 18th July 1889 the above rules were altered by substituting 

the words “anv three or more” for the words “ any two or more” 

in the proviso to paragraph 1, and by adding the words or specially 

designated by the District Magistrate ” after the words pensioned 
•desigoa ,L nAr j e nca ” in the same proviso ; and by further adding to 

^ proviso th, following word, ‘ and [413] with the ssanction of Govern- 

“ ment in respect of the offences specified m Clause UL 

The proviso thus altered is as follows : 

Provided that with the approval of the District Magistrate, any three 
or more Special Magistrates, of whom o le iu pensioned Magistrate of 
experience or specially designated by the District Magistrate may sit 
togetner as a bench and shall exercise the powers of a Magistrate of the 
third class in respect of the offences specified in Clause, (2) and (3)a hove 
and with the sanction of Government in respect of the offences specified 

in Clause (l). 
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1892 The second clause of the proviso was also altered at the same time 

July 14. by the addition of the words “ or persons specially designated as afore- 

- said” and consequently became as follows: “the pensioned Magistrate 

Appel- “ or person specially designated as aforesaid shall, if no salaried Magistrate 
LATE “ is present be Chairman of such bench.” 

CRIMINAL. Clause »3) of paragraph 1 was cancelled and the alteration thereby 

- necessitated in the proviso also made by notification, dated 7th November 

6 M. 410= 1SS9. Ac, however, the present reference is no way affected by Clause (3). 

2 Weir 14. jfc ; s no t necessary to notice that alteration further than to observe 

that even that clause has been subsequently restored and the present 
rules as embodied in Government Order, dated 27tb August 1891, are 
identical in every respect with the rules on the subject as they stood as 
altered by Government Order, dated 18th July 1889. 

Tbe only other Government Order requiring notice for the purpose of 
the present case is that dated 30th July 1890, by which the benches of 
Magistrates at Madura and Dindigul were empowered to exercise the 
powers of a Magistrate of the third class in respect of the offences specified 
in Clause (1), paragraph 1 of tbe rules mentioned above. Saived Mustapa 
Saheb being appointed at the same time President of the bench at 
Dindigul when exercising the powers thus conferred upon it. 

The accused in the present case was tried by a bench consisting of 
the said Saived Mustapa Sabeb and another Special Magistrate for an 
offence punishable under Section 352 of the Penal Code. The two Magis¬ 
trates differed as to the guilt of tbe accused, Mr. Saiyed Mustapa being of 
opinion that the accused was guilty, while the other Magistrate thought 
him not guilty. He was, however, convicted by tbe Chairman, availing 
himself of his right to a casting vote, and fined Rs. 3. On appeal the Acting 
[414] Joint Magistrate set aside the conviction, giving as his reason 
that the Court was not properly constituted and the presiding Magistrate- 
should nob have availed himself of the casting vote in a court of two. 

The Sessions Judge has referred the case on tbe ground that the 
acquittal is erroneous (i) because the Court was legally constituted, being 
a bench of two Special Magistrates, one of whom was a pensioned District 
Munsif, “that is, a Magistrate of experience” “and duly constituted 
Chairman under the notification of Government, dated 30th July 1890,. 
and (ii) because the rules framed by Government for tbe guidance of 
“ benches of Magistrates as embodied in the latest Government Order on 
“ the subject, viz., G. O., dated 27th August 1891, No. 1713, Judicial, 
clearly give the Chairman of the bench a casting vote in cases of differ¬ 
ence of opinion arising between the members of the bench.” The Judge 
has overlooked the fact that the trial in question took place in April 
1891. i.e., some four months prior to the notification referred to by him. 
However, as already pointed out, tbe rules as contained in this notification 
are, so far as they affect tne case now under consideration, i.e., a case 
under Clause (1) of paragraph 1 of the notification, in no way different 
from the rules in force since July 1889, and if the Court was legally 
constituted, the Chairman clearly had, under the rules, power to decide 
the case by his casting vote. 

But was the Court legally constituted ? This question must be an¬ 
swered in the negative. It is clear in reading the whole of paragraph 1 
(including the proviso) of the rules as amended by Government Order, 
dated 18th July 1889, that in the absence of a salaried Magistrate the 
bench could not consist of less than three members. Government Order,, 
dated 30bh July 1890, merely empowered the benches of Magistrates at*. 
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Madura and Dindigul to try, even io the absence of a salaried Magistrate, 
the offences under the Penal Code specified in Clause (1) or paragraph 1 
of the rules a class of offences which was theretofore triable by them 
only in conjunction with a salaried Magistrate, and it appointed specially- 
designated presidents for the trial of such cases, but the power was given 
and the Chairman appointed subject to the rule contained in the proviso 
to paragraph 1. The Joint Magistrate was, therefore, right in setting 

aside the conviction in this case on the ground that the Court was not 
legally constituted. 

16 M. 415. 

[415] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Rama Varma Rajah ( Plaintiff ), Appellant v. Radar and others 
( Defendants ), Respondents .* [22nd December, 1892.J 

Court-Fees Act-Act VII of 1870, Section 17— Redemption suit—Claim by mortgagor 
for rent in same suit —Court fee on appeal. 

A suit to redeem a mortgage for Rs. 3,500 and to recover a certain sum on 
of r - nr wa8 dismi°sed so far as tbe prayer for redemption was concerned, 
TT I t d for reot was disallowed. It did uct appear that the 

alrears°of fl reott w«e m ended to he set ofl against the mortgage debt. The 

Pla Hridth P at e the d Court-fee should bo computed on the principal amount of the 
mortgage debt and on the claim which had been disallowed on account of rent. 

[R„ 17 Ind. Can. 412 ( 444 ) = 12 M.Ir T. 493; 7 O.C. 151; 23 T.L.R 123 ] 

rVsE referred lor the orders of the High Court under Civil Procedure 
Code, Section 617, by R. S. Bensou, District Judge of South Malabar. 

The case was stated as follows: 

“ TTnder Section 617,Civil Procedure Code, and following the precedent 
of the reference in Venkappa v. Narasimha (1), I have the honour to refer 

“ the following question for the orders of the High Court 

"In an appeal now pending before me, the plaintiffsued to.redeem a 
“ i-rtnrtrs Rs 3 500 with arrears of rent amountmg to Rs. 1,917. 
.. W °L levied in the Lower Court on the principal sum secured by 

“ the instrument of mortgage, viz., on Rs. J 500, 

„ T'iZ heed of mortgage conferred a perpetual tenure, dismissed 
“ tnlS-B claim for redemption, bub allowed him Rs, 672 on account of 
“ Pl larf of rent Plaintiff appeals (1) against the decree dismissing his 
" “ for redemption, and (2) as regards the disallowed portion of the 

" f He has valued the memorandum of appeal on the mortgage 
rent. a. pa id Court-fee calculated on that amount. 

« the appeal has been correctly stamped. 

f 44 6 *1 The appellant argues that the stamp is sufficient and he relies 

lines in Zamorin of Calicut v. Narayana (2), Subramanya v. 

(3) g and Reference under Court-Fees Act, Section 5, (4). None 

of these cases, however, appears to me to decide the exact question raised 

m the' v. Narayana (2) the plaintiff sued to redeem 

“ a mortgage agreeing to pay to the defendants whatever sum was found 

• Referred Caee No. 38 of 1892. 

(L) 10 M 137. (*2) 5 M. 4. (3) C.R.P. No. 
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of 1889, unreported. 


(4) 14 M, 480. 
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“ by the Court to be due for their improvements. The determination of 
the value of improvements was not a relief which the plaintiff sought, 
‘ but was one which the Court had to consider in deciding as to the 
“ conditions under which the relief claimed by the plaintiff, namely the 
“recovery of the property, was to be granted. Further, the question of 
improvements, of which the value was unascertained at the time of suit, 
' was one which the Court had not tc decide until the right to redeem 
was established. Under these circumstances, it was ruled that it was 
not necessary to take this unascertained value of improvement into 
“ account in valuing the suit for the purpose of jurisdiction. The dictum 
] was one nurely on a question of jurisdiction, and relating to a relief 
claimed by the defendant in the suit. 

“The second case of Subramanya v. Kannan (l), was also on a 
t( question of jurisdiction. The plaintiff in chat case sought to redeem a 
J kanom of Rs. 2,000, with arrears of rent amounting to R«. 900, and it 
was held that though micharom may be payable every year by the 
ti mortgagee to the mortgagor, yet when it is allowed to remain in arrear 
i4 and to accumulate until a suit is brought to redeem, it becomes a matter 
(i °f account to be taken between the mortgagor and mortgagee, and it was 
“ decided that the suit was cognizable by a District Munsif. 

<< ^he facts in the third case Reference under Court Fees Act, Section 5, 
tl (2)were very similar to those in the present case ; but the questions there 
^decided, to quote the words of the judgment, were 'whether in a suit for 
l( the redemption of a kanom, institution fee ought to be paid on the kanom 
"debt as it originally stood or on so much of it as was actually due at the 
" date of the suit after setting off against it arrears of rent.’ It was 
" decided that the institution fee must be computed on the kanom debt as 
" [417] it originally stood. The question whether the arrears of rent 
claimed should be separately charged was not considered and decided. 

" All the above cases proceeded upon the assumption that suits by 
" landlords in Malabar to recover property from their kanom tenants 
" are purely and technically redemption suits Whether a kanom is a 
" leas9 or a mortgage has to be decided by the Court according to the cir- 
" cumstances of each particular case, Silapani v. Ashtamurti Nambudri (3). 
" It will be observed that in every kanom document there are two distinct 
( contracts by the tenant (l) to surrender the property to the landlord 
" after a stated period, and (2) to pay a stipulated rent to the land- 
tt annually. The landlord is thus at liberty to seek a relief on either 
" of these stipulations He can sue for rent alone when it falls due, 

^ Shaikh Rautan v. Kadangot Shupan (4), or he can sue for the recovery of 
,, property when the stipulated time arrives, in which latter case be 
can enforce the two remedies together (Section 44, Civil Procedure Code). 
That he is enabled to sue for the rent alone shows that the claim for 
tl r ®nt is a distinct cause of action in ieoendently of the claim for redemp- 
tl ki° Q ! otherwise a jenmi, who brings a suit for rent alone, would be 
( precluded from afterwards bringing a suit for redemption (Section 43 Civil 
, Procedure Code.) If, then, the two reliefs are distinct, the one can still 
" be maintained if the other fails, so that, if the right to redeem fails on 
" the ground either that the claim is premature, or that the grant is per¬ 
petual, the right to recover the arrears of micharom still enures and can 
be enforced. 

(1) C. R. P. No. 387 of 1889, unreported. (2) 14 M. 430. 13) 3 M, 382. 

(4) 1 M.H.C.R. 112. 
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“ If, therefore, the two reliefs, are separate and embrace two distinct 
“ subjects, they must, it would seem, under Section 17 of the Court-Fees 
"Act, be separately charged. Otherwise there arises this anomaly: 
“ Suppose the mortgage sought to be redeemed is Rs. 1,000 and the arrear 
“of rent claimed is Rs. 3,000 (such cases are not rare in this district). 
“ Suppose, also, that the right to redeem is disallowed by the Court, as in 
“ the present case, but that the claim for rent is found in favour of the 
“ mortgagor. Can the Court give a decree for rent of Rs. 3.000 when 
“ [418] the suit is valued as a redemption suit and the Court-fee is paid 
“ on Rs. 1,000 only ? . 

“ No doubt micharom becomes a matter of account under certain 
“ circumstances, eg., when it is allowed bo remain in arrear and i\demntion 
" is decreed in favour of the mortgag >r. The Court has then to see what 
“sum is due by the mortgagor to the mortgagee, and has, with this object, 
“ to take into account the sum due by the mortgagee to the mortgagor ; 
“ but this happens onlv when the mortgagor succeeds in his claim tor 
“ redemption, and the suit is framed purely and technically as a redemp- 
“ tion suit. Where, however, as in the present case, a relief in respect 
“ of rent is sought independently of the claim for redemption, the former 
“ Should, it is submitted, he treated as a separate money claim and Court 
“fee should be levied separately on such claim under Section 17 of the 
“ Court-Fees Act. Otherwise it makes an anomalous distinction between 
“ suits where rent is disputed, and suits where the value of improvements is 
“disputed. In the latter, the mortgagor is required to pay, when he 
“appeals Court-fee on the value of improvements which he disputes. 
“ For these reasons, I doubt the correctness of the present practice of 
“levying Court-fee in all cases on the amount secured by the kanom 
“ instrument without reference to the amount of arrears of rent sought to 
“ be recovered in the same suit. I am, however, unwilling to alter the 
“ practice without a direct ruling of the High Court. It is a question of 
“ considerable fiscal importance in this district. ” 

Plaintiff was not represented. 

Sankara Menon , for defendant No. 2. 

JUDGMENT. 


The claim to arrears of rent and the right to redeem are two distinct 
causes of action. It does not appear that the arrears were intended to be 
set off against the mortgage debt and rendered items of account to be taken 

b0fcW Th a e Dis^Judge a is'righ^fn holding that the Court-fee ought to be 
computed on the principal amount of the panayom debt and on the amount 
of arrears of rent disallowed by the Subordinate Judge and claimed in 

appeal. 
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[419] FULL BENCH—APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins , Kt., Chief Justice , Mr. Justice 
Muttusami Ayynr , Mr. Justice Parker and Mr. Justice Wilkinson. 


Reference under Stamp Act, Section 49.* 

[9th August, 1892.] • 

Madras Regulation 11 of 1825, Section 4 — Ad valorem stamp duty. 

An instrument, dited 1853 which purported to be a transfer by the executant 
of the property inherited by her from her husband subject to the payment of his 
debts, and in which a provision was made for the maintenance of the executant 
and for the retransfer of the property in case she gave birth to a son : 
held not to be liable to stamp duty. 

Case referred under Stamp Act, Section 49, by T. Sami Ayyar, Acting 
District Munsif of Ariyalur. 

The case was referred as follows :— 

4I original suit No. 30 of 1892, on this Court’s file, a certain 

it document drawn up in Tamil has been filed for the defendant, which, 
tt together with a copy thereof, is enclosed and a translation subjoined. 
<> document purports to be a gift or devise relating to certain 
4 , immoveable properties of which, however, the value is not specified. It 
(l bears date the 23rd September 1853, and the stamp law then in force was 
t , Madras Regulation II of 1825. In that enactment, as well as in those 
„ Preceding it, provision is made for the levy of prescribed stamp duties 

,, on instruments of the description under reference according to the value 
borne by them. 

„ “ The fca ble annexed to Section 11 of Regulation XIII of 1816 
u prescribes various scales of duty ranging from 2 annas to 150 rupees, and 
„ ifc is enacted by Section 4 of Regulation II of 1825 that instruments not 
tt exceeding 64 rupees in value shall not require a stamp, thereby fixing 
,, . 0 minimum limit of taxation at 4 annas. But it is nowhere to be found 
,, J. n enactments relating to the stamp law including the one now in 
,, * or ce, what the procedure is in the case of instruments in which the 
,, va fo Q of the subjecc-matter is not specified, though it may be presumed 
that it would come within the taxable limit. In this case [420] 
.there is no doubt that the value of the properties comprised in the deed 
,, 18 m uch more than 64 rupees which is the minimum limit for taxation 
4 , as R oove pointed out, because one of the numerous items of immoveable 
«, properties thereby alleged to be conveyed is, according to the evidence 
in t01s ca80 « w °rth Rs. 50. I am, however, aware of no provision of law 
.or any ruling which defines the process by which the actual value in such 
matters is to be ascertained. 

“ cons ^ era ^ OD » for the transfer of which the present document 

..would be evidence, is the payment of certain debts by the claimant on 
«, account of the executant. If the amount of such debts at least had 
4 , 0000 s P ec ifi e d that would, under the provision contained in Section 24 
„ ° ^he present Act, afford a standard for the determination of the stamp 

“ ^ a ^ sen00 °f an Y tangible means prescribed for determining 

4 , k 0 ? question, I respectfully beg to refer the same for orders. In my 
,4 °P 1m on it would be equitable to levy the minimum rate, if not to ascer- 
tain the actual ^alue of the properties at the date of the instrument by 

• Referred Case No. 23 of 1892. 
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judicial investigabioo and thereupon to fix the duty payable on the 
instrument. As I am able to find no authoritative ruling on the question, 
I have been under the necessity of making this reference.” 

The document to which it relates was as follows :— 

“ Deed of settlement, dated 9 Parattasi, Piramathicha, corresponding 
to 23rd September 1853, executed to Chidambaram Pillai, son of 
Ambia Pillai, residing at Mailarasur, bv his elder brother s daughter-in- 
law, Valiammi, wife of Arunachalam Pillai, residing at the said place. 
The terms being: After the division and enjoyment of the property, 
land, house, &c., amoog the three persons, viz., my husband, 
Arunachalam Pillai and Muthusami Pillai, as my husband died this 
year and as I have no other person to look after my estate, you are at 
liberty to enjoy the immoveable properties that fell to the share of my 
husband, viz., house, house-site, lands, well, garden, cattle-shed, there 
being no other property to me besides for my maintenance, you 
should plough and sow for me l cawni of Karambai Kollai land ; 
I shall manure the field myself. You should pay off the Govern¬ 
ment kist with the exception of this; you may enjoy all the other 
nroperties and clear all the debts of my husband. As I am now 
carrying, if I am blessed with a son and if he is spared and he 
[421] attains his majority, you should give back to me the properties 
that have fallen to my share, and I and my son will pay you back, 
without interest, the debts discharged by you. In the event of my not 
being delivered of a male issue, you are at liberty to enjoy tbe who e of 
the properties and cultivate for me the aforesaid * cawni of land 
during the rest of my lifetime. This deed of settlement I execute with 
mv free will and consent. In case I act contrary to the provisions 
stipulated herein, I am entitled only to tbe \ cawni set apart to me. 
Counsel were not instructed. 

JUDGMENT. 

The deed is not an instrument of gift but purports to transfer to 
Chidambaram Pillai the property of the executant’s husband, subject to 
the payment of his debts. It also purports to reserve 4 cawm for the 
maintenance of tbe executant and provides for the re-transfer of the pro¬ 
perty in case she should give birth to a son. There is nothmg l to show 
*. hp value of the interest transferred exceeded Rs. 64. The value 
of the Propertv cannot be taken as the value of the interest actually 
transferred We are unable to hold that the document is liable to stamp 

duty. 
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Before Sir Arthur J. H. Collins , Kt., Chief Justice and 

Mr. Justice Parker. 


Queen-Empress v. Alagu Kone.* 

[21st September and 5th October, 1892.] 

Criminal Procedure Code—Act X of 1832, Section 164 —Oaths Act—Act X of 1873 r 
Sections 4, 14. 


A Magistrate, acting under Criminal Procedure Code, Section 164, has power 
to administer an oath, and a charge of perjury can be framed with regard to 
statements made before him od oath when he is so acting. 


[F., 29 M. 89 (901 = 3 Cr.L.J. 370 ; 8 Bom.L.R. 589 (598) =4 Cr.L.J. 183 ; R.. 14 Bom. 
L.R. 753= 13 Cr.L.J.709 (710)= 16 Ind. Cas. 517 ; D., 13 Cr.L.J. 33 (35) = 13 
Ind. Cas. 273 = 5 S L.R. 174 ] 

Appeal by Government against a judgment of acquittal by H. S. 
Wynne, Additional Sessions Judge of Madura. 

[422] The accused was charged under Penal Code, Section 193. 

The charge was framed in the alternative, and it appeared that during 
a police investigation the accused had made a statement on solemn 
affirmation before a Magistrate, who recorded it, to the effect that he 
had been an eye-witness of a murder. The persons implicated by the 
statement having been put on their trial, he withdrew his statement 
alleging it to have been made through fear of the police and that he knew 
nothing at all about the occurrence, and these were the statements in 

respect of one of which the offence of perjury was charged to have been 
committed. 

The Sessions Judge was of opinion that the Magistrate, before whom 

the first of these statements wa9 made, had no power to administer 

a solemn affirmation in holding an inquiry under Criminal Procedure 

Code, Section 159, and recording statements under Section 164. He 

accordingly held that the charge was not substantiated and acquitted the 
accused. 

The present appeal was preferred by Government. 

The Acting Government Pleader and Public Prosecutor ( Subramanya 
Ayyar), for the Crown. 

The accused was not represented. 


JUDGMENT. 

We have no doubt that the statement A was really taken under the 
provisions of Section 164 of the Code of Criminal Procedure and the only 
question is whether the Magistrate acting under that section bad power 
to administer an oath. 

The Additional Sessions Judge has distinguished this case from that 
of Empress v. Malka(l) on the ground that, under Act X of 1872, the 
Magistrate was empowered by law (Section 331) to administer an oath. 
That section was not re-enactel in the present Code, since under the 
Indian Oaths Act X of 1873, all Courts are authorized to administer oaths 
(Section 4), while Section 14 of the same Act imposes the obligation to 


• Criminal Appeal No. 295 of 1892. 
(1) 2 B. 643. 


1000 


¥.] QUEEN-EMPRESS V. KHAJABHOY 16 Mad. 424 

state the truth. The term " Court ” includes all Magistrates (Seotion 3 of 1892 

the Indian Evidence Act). , ^ CT ‘ 6 ‘ 

The direction in Section 164 that the statement shall be recorded in ^ ppBIj . 
one of the manners prescribed for recording evidence is merely a direction 
as to procedure. The statement itself was one which the law (Section LATE 
164, Criminal Procedure Code, permitted to be made before the Court CRIMINAL, 
by a witness, and is therefore [423] evidence within the definition of 421 =* 
Section 3 of the Indian Evidence Act. The person making it was a • 
witness within the meaning of Section 5 of the Oaths Act, and therefoie 
one to whom an oath or affirmation might be administered. 

The case referred to Queen-Empress v. Bharma (1) does not apply, as 
the ground of decision there was that the Third-class Magistrate, who took 
the statement, had not authority to carry on the preliminary inquiry. 

Here the statement was taken by the Committing Magistrate in a stage 
of an inquiry which he was authorized to conduct under the Code 0 

Criminal Procedure. . , 

We must reverse the acquittal and direct that the case be re-tried. 


16 M. 423 = 1 Weir 723. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Queen-Empress v. Khajabhoy.* [15th December, 1892.J 

Court Fees Act-Act Vll of 1870. Sections 19, 3l -Complaints viade by Municipal 
officers—Process fees. 

No process fee is leviable on complaints made by Municipal officers and the 
accused are not liable to refund sums illegally levied from the complainants as 

prooess fees. 

CASES referred for the order of the High Court under Criminal 
Procedure Code, Section 438, by C. Kough, District Magistrate of Kuruool. 

Process fees were levied on complaints brought by the officers of the 
Municipality against various persons who were convicted by the Bench of 
Magistrates of Kurnool and were directed to refund the sums leviea as 
process fees. The District Magistrate referring to a notification, dated 
15th January 1890, published in the Fort St. George Gazette of the 20th 
idem, page 54, expressed the opinion that this order was illegal and 

accordingly reported the cases as above. 

[424] Counsel ware not instructed. 

JUDGMENT. 

Section 31 of the Court Fees Act must be read with Seotion 19. No 
process fee is leviable under Section 19 on complaints made by Municipal 
officers and we do not think that the accused were liable to refund, under 
Section 31, what was illegally levied from the complainants. 

The orders, so far as they direct the accused to pay the process fees,. 

are set aside. 


* Criminal Revision CaBes Noa. 613 to 632 of 1892. See also G. 0., No. 1471 

dated 26th August 1889. 

(1) 11 B. 702. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Narayanasami (Plaintiff ), Appellant v. Nates a 
(Defendant No. 2), Respondent .* 

[25th, 28th March and 12b'n April, 1892.] 

Civil Procedure Code—Act XIV of 1332, Sections 206, 622 —Amendment of decree — 
Appeal — Revision—Revie m—Exercise of jurisdiction. 

The holder ol a decreo parsed in a suit on a hypothecation bond, applied 
under Civil Procedure Code, Section 206, to have the decree amended by bring¬ 
ing the description of the land contained therein into accordance with that 
contained in the hypothecation bond and the Court made an order accordingly. 
On a revision petition preferred under Civil Procedure Code, Section 622, by the 
decree-holder : 

Uell, but on different reasoning by the two learned Judges constituting the 
Court, that the High Court had no power to interfere on revision. 

[R., 31 B. 447 ; 31 M. 411=4 Ini. C*s. 1130 = 5 M L.T. 221 ; D., 11 O.C. 208.] 

PETITION under Civil Procedure Code, Section 622, praying the High 
Court to revise the order of N.R. Narasimiah, District Munsif of Tiruvalur, 
dated 20th day of December 1389, made on miscellaneous petition 
No. 1509 of 1889. 

Petition by a decree holder for the amendment of a decree passed in 
a suit oq a hypothecation bond by bringing the description of the 
hypothecated property contained in the decree into conformity with that 
contained in the hypothecation bond. 

The District Mansif made an order as prayed and the defendant 
preferred this petition under Civil Procedure Code, Section 622, which 
came on for disposal before Parker, J., who delivered judgment as 
follows :— 

[425] PARKER, J.—I am of opinion that the District Munsif acted 
without jurisdiction in disposing of the application under Section 206, 
■Civil Procedure Code. The decree was ia coaformity with the judgment, 
and on the plaintiff’s own showing it was th9 judgment that was wrong, 
the schedule attached thereto being at variance with the description of 
the property in the hypothecation deed. Tne proper course therefore was 
to apply for a review of judgment. It is objected that there is an appeal, 
and hence tbat Section 622, Civil Procedure Code, does not apply. I do 
not think there is an appeal from an order under Section 206, but the 
effect of the order passed is really a decree on review from which an appeal 
would lie. 

I set aside the order under Section 206, Civil Procedure Code, as 
made without jurisdiction. Petitioner is entitled bo his costs in this 
Court and in the Court below. 

The decree-holder preferred an appeal from the judgment of 
Parker, J., under Letters Patent, Section 15. 

Parthasaradhi Ayyangar, for appellant. 

Ramackandra Ayyar , for respondent. 


* Letters Patent Appeal No. 26 of 1891. 
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JUDGMENT. 

Best, J.—This is an appeal against an order of Mr. Justice Parker, 
■which sets aside an order passed by the District Munsif of Tiruvalur 
amending a decree under Section 206 of the Code of Civil Procedure. 

It is urged on behalf of the appellant that the learned Judge acted 
without jurisdiction (1) because an order passed under Section 206 of the 
Code is appealable, and, therefore, not open to revision under section 622, 
and (2) because, even if such an order is not appealable, the Munsif had 
jurisdiction to ameod the decree under Section 206 and the mere fact of 
his having acted illegally (assuming such to be the case) would not give 
this Court jurisdiction to interfere under Section 622, and it is contended 
finally that the Munsif’s order was correct, as he merely brought the 
decree into conformity with the judgment. 

As to the first of these objections it is contended that, though 
an order passed under Section 206 is not appealable as an order 
under Section 588, the decree, as amended, is appealable. This 
was the opinion of Oldfield, J., in Surta v. Ganga (l), but Mah- 
mood, J., was of different opinion in the same case, and on appeal 
[ 426 ] the Full Bench concurred with the latter, Surta v. Ganga (2), and 
this view appears to have been adopted by this Court also. This first 

objection must, therefore, be disallowed. 

The next objection, viz., that, as the District Munsif had jurisdiction, 
the mere fact of his having acted wrongly in the exercise of that jurisdic¬ 
tion (assuming such to have been the case) was no ground for interference 
under Section 622, must, I think, be allowed to be valid. It was held by 
their Lordships of the Privy Council in Rajah Amir Hassan, Khanv. Sheo 
Baksh Singh (3) that, if a Court has jurisdiction to decide a question and 
decides it, the mere fact of the decision being wrong is not sufficient to 
bring the case within the scope of Section 622 as amended by Act XJI of 
1879, and there can be no question as to the District Muosif’s jurisdic¬ 
tion to entertain the application under Section 206 and give a decision 

But even on the merits of the case, I am of opinion that the District 
Munsif s order was correct. The judgment expressly directs that the 
“hypothecated property ” be brought to sale if the mouey decreed be'not 
paid within the time fixed for the payment. The error that was corrected 
by the order in question is thus described by the Munsif: In the 

“ document the hypothecation bond the properties are described as follows : 
“ There is a heading given with the words east, vcest, south, north, name 
“ of field and extent, and the particulars are entered in the appropriate 
“ columns In describing the lands in the plaint, this arrangement was 
“ not followed but the boundaries of each have been separately given, the 
“ words east, west, &c., being added after each boundaryand in so doing 
“ w hat ought to be the eastern boundary is placed as the western 
“ boundary and vice versa, but the Dames and extents of the fields are 
“ correct ” It is thus seen that the alteration ordered was necessary to 
rectify a palpable error, without which correction the decree was unexe¬ 
cutable. The error is in fact in the plaint, but it is so palpable that to 
disallow its correction would be simply to put a D obstacle in the way of 

plaintiff’s executing his decree. , 

The learned Judge is mistaken in supposing that it was the judg¬ 
ement that was wrong, the schedule attached thereto being at variance 
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with the description of the property in the hypothe-[427]cation deed. 
There is no schedule attached lo the judgment. The judgment merely 
directs that "the hypothecated property ’ be held liable for the debt and 
sold if necessary. Consequently, the suggestion that the plaintiff s proper- 
course was to apply for a review of judgment is open to the objection 
that there is in the judgment nothing that requires correction. Whereas 
the application to correct the decree so as to make it accord with^ the 
judgment is literally within the wording of Section 206, as it is the 
hypothecated property ” which is by the judgment expressly made liable 
for the debt, aod in the peculiar circumstances of this case the District 
Munsif was, I am of opinion, justified in correcting the palpable errors in 
the schedule attached to the decree by a reference to the hypothecation 
bond. 

I would, therefore, set aside the order of the learned Judge, and 
restore that of the District Munsif and direct respondent to pay appellant’s 
costs both of the petition under Section 622 and of this appeal. 

MuttusamI Ayyar, J.—In this case, I agree with Mr. Justice 
Parker that, on the true construction of the District Munsif’s judgment 
there was no variance between it and the decree to justify the amendment- 
of the latter under Section 206 of the Code of Civil Procedure. 

In construing a judgment as to the relief intended to be awarded, 
regard should, I think, be always had to the relief claimed in the plaint, 
as it is not competent to a Court to award any relief not so claimed, and 
the proper construction of the words in the judgment “ the property 
hypothecated “ isthe property described in the plaint as hypothecated. But 
the facts of this case are that owing to a misdescription of boundaries in 
the plaint, the property described therein as hypothecated is not the 
property described in the hypothecation deed or really hypothecated. 
The appropriate remedy available to the plaintiff seems to me to 
consist in an application for review for the correction of an obvious 
error in the judgment and the decree in consequence of an error 
in the plaint and not for amendment of a decree under Section 206 when 
there is no real variatce between it and the judgment. 

I concur, however, after some hesitation, in the order proposed by 
my learned colleague for two reasons. The District Munsif bad inherent 
jurisdiction to amend the plaint and the decree, but [428] he erred 
in the exercise of that jurisdiction by proceeding under one section of the 
Code of Civil Procedure instead of another. He did not, therefore, 
assume a jurisdiction which he did not possess, but irregularly proceeded 
under one section, whilst he ought to have acted under another, and it is 
not, therefore, a proper case for interference under Section 622. Accord¬ 
ing to the Full Bjnch decision, the error of procedure must be such as 
to have led to the assumption of a jurisdiction which did not exist in> 
law, and nob merely to an erroneous action in law in respect of a 
matter over which he had jurisdiction to interfere under the Code of 
Civil Procedure. 

Another reason is the observation of the Privy Council in Bissessur 
Lall Sahoo v. Maharajah Luchmessur Singh (1) to the effect that in execu¬ 
tion proceedings the Court will look at the substance of the transaction 
and will not be disposed to set aside an execution upon mere technical 
grounds when they find that it is substantially right. It seems to me that 
this principle may be kept in view in the exercise of the discretionary power 


(1) 6 I,A, 233. 
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•conferred upon the High Court by Section 622, especially when the order 
revised corrected the plaint only so far as it confounded the boundaries of 
the hypothecated property and placed the western boundary at the east 
and the eastern boundary at the west and vice versa and thereby rendered 
the decree which would otherwise be incapable of execution capable of 
execution. 

On these grounds, I concur in the order proposed by my learned 
colleague. 
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[429] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Palaniappa ( Plaintiff ), Appellant v. Lakshmanan and others 

{Defendants), Respondents .* 

(4th October, 1892 and 9th January, 1893.] 


Equitable assignment—Proceeds of an intended appeal—Properly substituted by agree¬ 
ment betiueen decree-holder and third parties for such proceeds—Right to follow such 
proceeds in hands of such third parties—Notice 

A judgment-debtor paid into Court the sum due under a decree passed 
against him on appeal. The expenses of the appeal had been advanced by the 
present plaintiff under an agreement sigDed by the appellants, which provided 
as follows : “ you should first take out of the amount which may be collected 
“ from the defendants the whole ol the amount incurred on aceount of the said 
cost«.” Persons holding a decree against the successful appellants sought to 
enforce it against the money in Court having notice of the above agreement. 
Their application was first resisted by the successful appellants on the ground 
that the monev was chanty property, but subsequently it was consented to, and 
the money was paid out to them on their subsi iiutiug certain other property for 
the purp .sea of the charity. The present plaintiff having obtained a dectee on 

the above agreement, now sought to execute it against the money which had 

been so paid out : 

Held that the above agreement eonstituted a valid charge on the funds 
realized under the appellate decree, which charge was binding on the payees of 
the money and the plaintiff was Dot bound to proceed against the property 
substituted by them for the purposes of the chtrity. 


IR., 34 
9 


M. 7 .9j = 6Ind. Cas. 439 = 20 
Ind. Cas. 255 = 21 M.L.J. 413 


M L J. 785 = 8 M.L.T. J08 ; 2 A.L J. 754; 
(420) = 9 M.L.T. 276; 17 M.L.J. 391 = 2 


M.L.T. 197.] 


Appeal against tbe decree of C. Venkobachariar, Subordinate Judge 

of Madura (West), in original suit No. 40 of 1890 

The present defendants Nos. 4 to 6 brought a suit in 1885 against 
Reverend Father Labertnere and one Adimulam Pillai and bis sons to 
recover the principal and interest due on a hypothecation bond and 
obtained, in tbe first instance, a decree against the last named defendants 

onlv On appeal a decree was passed against Reverend Father Laberihere 

also in sat,"faction of which be paid into Court Rs. 44 763-12-8. The 
question for determination in this suit related to the rights in respect of 
this fund of various persons who claimed to share in it . 

The present defendants Nos. 1 to 3 first olaimed to execute against 
it a decree for Rs. 36,000 obtained by them against the [430] present 
defendants Nos. 4 to 6. The latter then asserted that most of the money 
in Court represented charity property, of which they were trustees, and was 


• Appeal No. 142 of 1891. 
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accordingly not available for distribution in execution. But subsequently 
(before the institution of the present suit) these parties entered into an 
agreement in pursuance of which the charity-fund, to the amount of 
Rs. 28,600. was paid on 29th of April 1889 to the present defendants 
Nos. 1 to 3, who furnished certain other property in substitution for it for 

the charity. 

The plaintiff claimed to share in the fund in Court as holder of a 
decree passed against defendants Nos. 4 to 6 in a suit of 1887, and also 
under two agreements eucored into between him and them, of both of 
which defendants Nos. 1 to 3 had notice at the date of the payment to 
them above referred to. The first of these agreements was entered into at • 
the time of the institution of the suit of 1885 by the present defendants 
Nos. 4 to 6, and they thereby assigned to the present plaintiff a two- 
fifteenths share of their interest in the hypothecation bond to which that 
suit related, and he agreed to advance (and it was found that he did 
advance; the funds necessary for the litigation. The second of these 
agreements related to the costs of the appeal for which the present 
plaintiff advanced Rs. 3,000 : under this agreement (filed as Exhibit B) that 
sum was to be repaid out of monies which might be realized in execution 
of the decree that might be passed on the appeal. The present plaintiff 
brought a suit on the latter of these two agreements audobtained a decree 
for Rs. 4,702-13-0 in July 1889. 

He now sued to establish his charge in respect of the amount due under 
the last-mentiond decree on the sum of Rs. 28,600 received by defendants 
Nos. 1 to 3 and to compol payment by them of the amount due under 
his decree. 

The Subordinate Judge dismissed the suit holding that the plaintiff 
should have proceeded against the property that had been furnished by 
defendants Nos. 1 to 3 in substitution for the money paid to them under 
the above-mentioned arrangement of April 1889. 

The plaintiff preferred this appeal. 

Bhashyam Ayyangar and Sivasami Ayyar, for appellant. 

Sundara Ayyar , for respondent No. 1 

JUDGMENT. 

This was a suit brought by the appellant to compel the first, second 
and third respondents to refund Rs. 5,630, [431] with interest 

thereon at 9 per cent, per annum, from Rs. 28,600 drawn by them out of 
the amount paid to the credit of original suit No. 7 of 1885, on the file of 
the Subordioate Court of Madura. The facts which have given rise to 
this claim may be briefly stated as follows: In 1885, respondents 4 to 6 
desired to sue Adimulam Pillai and his sons, who owed them a large sum 
o f iioney, upon a hypothecation bond for Rs. 43,000, but had no funds at 
i ieir disposal to pay the expenses of the suit which they had to institute. 
They assigned to the appellant two-fifteenths of their interest in the 
hypothecation bond, and in return he advanced the funds necessary for 
the prosecution of their claim. The result was the institution of original 
suit No. 7 of 1885 by respondents 4 to 6 against Adimulam Pillai and his 
sons aud agaiust Father Laberthere. Although the decree passed therein 
was in their favor, yet it exonerated Father Laberthere the fourth defend¬ 
ant in that suit from all liability for respondents’ claim. Adimulam and 
his sons not being solvent, the said respondents preferred an appeal to 
the High Court (No. 84 of 1886) against so much of the decree as 
absolved Father Laberthere. They again borrowed from the appellant 


1006 



Y] 


PALANIAPPA V. LAKSHMANAN 


16 Mad. 432 


Rs. 3,000 to prosecute the appeal and secured its re-payment by docu¬ 
ment B. That document purports to be an agreement executed by them 
in appellant’s favor on the 21st July 188G, and, after reciting the advance, 
charged it* upon the costs, if any, which the High Court might award on 
appeal and, if do costs were awarded upon the thirteen-fifteenths or the 
respondents’ share of the debt that might be decreed. On the 17th 
January 1888, the High Court decided that Father Laberthere was liable 
to the extent of about Rs. 45,000 and ordered him to pay that amount, 
but directed each party to bear his or their costs. 

Father Laberthere paid into Court Rs. 41,000 and odd on the 13th 
October 1888 and Rs. 3,000 and odd on a subsequent date in satisfaction 
of the appeal-decree. At this time there were several decrees and claims 
outstanding against respondents 4 to 6. The first, second and third 
respondents had a decree against them for Rs. 36,000 and odd in original 
suit No. 12 of 1882 on the file of the Subordinate Court. The appellant 
himself bad three distinct claims against the money in deposit. He had 
a deoree for more than Rs. 7,000 in original suit No. 14 of 188/, and he 
was also entitled to two-fiffoenths of the amount in deposit by virtue of 
the assignment already mentioned. He claimed further a charge [432] 
upon it for the amount due under agreement B-l, which formed the 
subject of original suit No. 48 of 1888, then pending. The fourth to 
sixth respondents urged that a thirty-two forty-t hirds share of the amount 
in deposit represented certain properties which had been dedicated to a 
charity, and should be paid out to them in their capacity as trustees of 
that charity without being applied in liquidation of their private debts. 
A*aiD, one Subramanivam Chetty had two decrees to be satisfied by 
respondents 4 to 6, one in original suit No. 13 of 1887 and the other in 
original suit No 546 of 1888. Each of these persons claimed payment 
from the amount in deposit, and on the 13th March 1889, the Subordinate 
Judge, by his order, Exhibit C-2. distributed it in the following manner 

RS. A. P. 


• • • 


44,763 12 8 


33,312 9 7 
11,451 3 1 


Amount in deposit . 

Thirty-two forty-thirds of the amount which 

is charity money 

Amount available for distribution among 

creditors ... ••• \* ;** 

Amount set apart on account of the claim ot the 

appellant as the fourth plaintiff in original 

suit No. 7 of 1885 ... 

Amount due to do, as decree-holder m original 

suit No. 14 of 1887 ... ••• ••• . . *** 

Balance available for decree-holder in original 

suit No. 13 of 1887 . . 

Exhibit C-2 shows that the claim made by respondents 1 to 3 as 
deoree-holders in original suit No. 12 of 1882 and so much of the appel¬ 
lant’s claim as rested on agreement B-l were excluded from the 
distribution. On the 27th April 1889, however, respondents1 to 3 entered 
into a compromise with respondents 4 to 6 whereby the latter agreed, 
inter alia, that Rs. 28,600 which was excluded from the distribution on 
the ground that it was charity-fund should be paid to the former, and 
the Subordinate Judge accepted the compromise and paid Rs. 28 600 to 
the first three respondents on the 29th April. On the 8th July 1889, 
original suit No. 48 of 1888, instituted by appellant against respondents 


1,526 13 2 

7,801 15 7 

2,122 6 4 
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4 to 6 upon agreement B-l, was decreed in his favour, and on the 3rd 
October 1890 appellant brought the present suit. His case was that he 
had a first charge for the amount due under document B-l on the sum 
[433] of Rs. 28,600 drawn by the first three respondents. Tne Subor¬ 
dinate Judge held that the charge could not be enforced against 
Rs. 28,600 paid to the respondents 1 to 3 and that the appellant ought to 
proceed against the property substituted for it by Exhibit II; and on this 

ground he dismissed the suit. Hence this appeal. 

The appellant’s claim res^s on agreement B-l, and there is no dispute 
as to its genuineness. The Subordinate Judge finds that Rs. 3,000 was, 
as stated therein, advanced by the appellant to respondents 4 to 6. The 
former and his two witnesses deposed to the advance and there is no 
evidence to the contrary. It is clear from Exhibit B-l, that the amount 
due thereunder was agreed to be paid first out of monies which mighty be 
realized in execution of the final decree in original suit No. 7 of 1885. 
The material words in the document are, “ you should first take out of 
“ the amount that may be first collected from the defendants (in original 
“ su it No. 7 of 1885) towards thirteen-fifteenths share of the decree-debt 
“ due to us, the whole of the amount incurred (spent) on account of the 
“ said costs.” 

Id was urged in the C mrt below, and is reiterated on appeal, on be¬ 
half of respondents 1 to 3 that the document did nob create a charge ; that, 
if it did, it did not perfect; that even if there was a completed charge, it 
was invalid ; and that it was not enforcible either against respondents 1 to 
3 or against Rs. 28,600 paid to them on account of their decree in original 
suit No. 12 of 1882. 

The Subordinate Judge was of opinion that a complete charge was 
created and that it was valid as against the respondents, and we concur 
ia that opinion. The transaction evidenced by document B-l wa9 subs¬ 
tantially a contract by respondents 4 to 6 to appropriate what they might 
realize under the final decree in original suit No. 7 of 1885 for their 
thirteen-fifteenths share first t:> re-payment of the money advanced by the 
appellant under B-l. Though, at the date of the document, the 
fund out of which the advance was to be re-paid bad not come into exist¬ 
ence, and though it might . possibly never have come into existence 
afterwards, yet that circumstance is not sufficient to prevent the charge 
taking effect against the fund when it subsequently came into the 
existence. In Collyer v. Isaacs (1) the Master of the Rolls, Sir George 
Jessel, observed as follows : ” The creditor had a mortgage security on 
[434] existing chattels and also the benefit of what was in form an 
assignment of non-existing chattels which might be afterwards brought 
” on to the premises. That assignment, in fact, constituted only a contract 
to give him the after-acquired chattels. A man cannot in equity, any 
more than at law, assign what has no existence. A man can contract to 
” assign property which is to come into existence in the future, and when 
“ it has coma iuto existence, equity, treating as done that which ought to 
“ be done, fastens upon that property, and the contract to assign thus be¬ 
comes a complete assignment.” As for the contention that such assign¬ 
ment is recognized neither by the Transfer of Property Act nor by the 
Contract Act, the transaction is not invalidated by either of those enact¬ 
ments, and it falls under the rule of Equity which the Courts have to 
administer in this country. This is also the view taken by the Hig 


(1) L,R. 19 Ch. D. 342. 
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Courts at Caloutta and Allahabad, Misri Lall v. Mozhar Ilossain (l) and 
Bansidhar v. Sant Lal{2). It is, therefore, suflicientto observe that whon 
Father Laborthoro paid into Couro Rs. 44,000 and odd, cho fund indicated 
by the agreement 15-1 caaio into existence and the charge created by it 
became onforcible as against respondents 4 to 6. 

As observed by t.ho Subordinate Judge, raspon fonts 1 to 3 had notice 
of appellant’s claim undor Exhibits C and L, and tho charge created by 
B-I became, therefore, onforcible against them also when they took 
Rs. 28,600. Though they claimed a priority by reason o' attachment, the 
Subordinate Judge adhered to the opinion which ho expressed in C-2, viz., 
that they had no proper lien, and his decision on this point is Dot seriously 
questioned before us. The Subordinate Judge considers, however, that 
Rs. 28,600 represented a charity-fut-.d, and that it was not open to the 
appellant to question its transfer to respondents 1 to 3 bv respondents 
4 to 6, the trustees of that fund, and that after such transfer, he 
could only proceed against the prop Tty substituted for it by the com¬ 
promise II. To this compromise the appellant was not a party, and 
it was made against his will and to his prejuoice. Such being tho case, 
the Subordinate Judge is clearly in error iD holding that the transfer is 
binding on tho appellant, and defeats his prior charge on the amount in 
deposit. The Suboidinate Judge observes fuitber that Rs. 28,600 was judi¬ 
cially [435] recognized as charity money. There was no specific issue raised 
on this point, and if we considered it nece-ssary to dcte.mine that ques¬ 
tion for the purposes of tins suit, we would remit an issue for trial. But 
we are of opinion that even assuming that Rs. 28,600, represented a 
charity-fuDd, the charge created by document B-l is DOt^ inoperative. 
The Subordinate Judge himself considers that but for the advance made 
under B-l by the appellant and the prosecution of appeal No. 84 of 1886, 
Father Laberthere would not have had to nay into Court Rs. 44,000 and 
odd and that the fund out of which Rs. 28,600 was paid out for charity 
could not have ccme into existence. He, therefore, holds that the appellant 
might have had a lien by analogy to salvage lien, but refuses to enforce it 
on the ground that the appellant made his advance as a matter of specula¬ 
tion and had no in terest in making it and that, his claim was restricte d to 
the property substituted for it under Exhibit II. In h.s order C-2, he dis¬ 
cussed the question whether agreement B-l was champertous and came to 
the conclusion that it was not, and to that conclusion he adheres in his 
judgment in the present suit. This being so. we do not consider that he is 
warranted in holding that the transact is ...operative for the purpose 
of creating a lien on a fund which might never have been recovered but for 
that transaction. Neither do we see our way to support h.s conclusion 
that the property substituted for Rs. 23.600 by Exh.bit H • the one against 
which the appellant ought to have proceeded. The appe iant was no party 
to that document; it was entered into with the knowledge of h.s claim 

against his will and to his prejudice, and it cannot, thcreioie, defeat any 
a ^ a , . . . . on Rs. 28,600 and transfer it to some other pro¬ 

per tv Vh^is nothing to show that the one third share in the Achampattu 

4 60 6 reie,sed r from the chare i th 7 N had ,r n f 

it for the amount of the decree in their favour » original suitNo. 12 of 
1882 was as good a security as the fund in Court. It was not a bona Jide 
investment of a trust fund for the benefit of the chanty but it was the 
appropriation of a charity-hind to the payment of the pnvate debts of 
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respondents 4 to 6. There is no analogy between such appropriation and 
the investment of a charity fund in a bank. The appellant s claim to 
a charge upon the fund paid into Court by Father Laberthere and paid 
out to the first three respondents at the instance of the others, must be 
upheld. 

[436] For the respondents it is next contended that out of the amount 
paid into Court by Father Laberthere, the appellant himself was paid 
Rs. 3,000 and that he is not entitled to charge the whole of the balance 
due uuder B-l upon Rs. 28,600. This contention appears to us to be 
entitled to weight. Under Exhibit B-l, the amount due under it was a 
first charge upon the thirteen-fifteenths share of the amount paid into 
Court by Father Laberthere. Out of that amount Rs 28,600 was paid to 
respondents 1 to 3, Rs. 7.000 and odd to the appellant himself and 
Rs. 2,000 aod odd to the decree-holder in original suit No. 13 of 1887, 
and the appellant is entitled to a refund of what was due to him 
under B-l from each of those who shared in the amount deposited 
in Court in proportion to the amount drawn by them. The fund, 
on which the appollant had a chargo, was intercepted by them all, and 
each is liable to replace it only in proportion to the extent to which be 
intercepted it. 

The appellant is, therefore, entitled to a decree for refund of 
Rs. 1,938-13-6 and four fifths of the costs incurred in tbe Lower Court and 
in this Court, the respondent being entitled to one-fifth the costs. The 
decree of the Subordinate Judge will be set aside, and a decree will be 
passed in appellant’s favour for the amount indicated above with 
interest at 6 per cent, per annum from date of this decree, inclusive of 
costs. 


16 M. 436=3 M.L.J. 216. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt , Chief Justice , and 

Mr. Justice Best. 


Vigneswara ( Plaintiff No. 2), Appellant v. Bapayya and 
ANOTHER ( Defendants ), Respondents * [6th December, 1892 and 

5th April and 4th May, 1893]. 

Limitation Act—Act XV of 1877, Sections 7, 8—Disability of one of tico joint claim¬ 
ants—Transfer of Property Act—Act IV of 1882, Section 99— Usufructuary mortgage. 

In a suit by the two sons of a usufructuary mortgagor, (deceased) to set aside 
the sale of the mortgage premises, whioh had taken place iu execution of a 
money decree obtained by the mortgagee, it appeared that the suit if brought by 
the first [437] plaintiff alone, would have been barred by limitation, but that 
it would not have been so barred if it had been brought by second plaintiff alone, 
who had not attained his majority three years before the suit: 

Held, that the sale in execution sought to be sot aside was illegal under Trans¬ 
fer of Property Act, Sootion 99, but that the suit to sot it aside was barrod by 
limitation. 

[Appr., 25 M. 431 ; R , 31 A. 156 = 6 A.LJ. 62 ; 22 O. 859; 35 C. 61 = 11 CAV.N. 1011 
= 6 C.L J. 320 ; 17 M. 189 ; 18 M. 38; 22 M. 372 ; 25 M. 26 (39); 6 Bom. L R. 
925 (930) ; 6 C-L.J. 383 (393) ; 6 C.W.N. 348; 7 Ind. Gas. 267 = 8 M.L.T 71; 21 
M.L.J. 1041 (1044) = 10 M.L.T. 418 = (191U 2 M.W.N. 450 ; 24 M.L.J. 333 = 13 
M.L.T. 269 = (1913) M.W.N. 328 (330) ; D.,-18 A. 325 (328).] 
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SECOND appeal against the decree of C. Sury Avyar, Subordinate 
Judge of Cocanada, in appeal suit No. 163 of 1890, reversing the decree of 
O. V. Nanjundavya, Acting District Munsif of Cocanada, in original suit 
No. 434 of 1889. 

The father of plaintiffs executed in favour of the first defendant a 
usufructuary mortgage, dated 14th March 1878, which contained no cove¬ 
nant for repayment of mortgage money, and put the mortgagee in possession 
under it. Subsequently, in 1884, the mortgagee obtained a money 
decree against the mortgagor, and in execution attached and brought to 
sale the mortgage premises, which were purchased by defendant No. 2, 
his undivided son. The plaintiff now sued to have the sale set aside. The 
District Munsif passed a decree as prayed, holding the sale to be invalid 
under Transfer of Property Act, Section 99. With reference to a plea of 
limitation, the District Munsif said that an action by the first plaintiff 
alone would have been time-barred, but that the suit of his brother, 
plaintiff No. 2, was within the period of limitation ; and consequently ho 
overruled the plea. The Subordinate Judge reversed this decree on tho 
grounds that the Transfer of Property Act was not applicable to a mort¬ 
gage of 1878, and further that Section 99 of that Act could not he applied 
to usufructuary mortgages, because a usufructuary mortgagee is not 
entitled to sue under Section 67. 

Plaintiff No. 2 preferred this second appeal. 

Subramanya Ayyar, for appellant. 

Bamachandra Ran Saheb , for respondents. 

Order —Section 99 of the Transfer of Property Act is wide enough 
to include all mortgages. Section 67 only prohibits a suit for sale by a 
usufructuary mortgagee'‘as such.” The suit contemplated by Section 99 
is not by a usufructuary mortgagee as such, but by a decree-holder, who 
also happens to be a mortgagee. Tho sale must, therefore, ho held to have 
been illegal under Section 99. It is contended, however, on behalf of the 
respondents (defendants) that the suit is barred under tho Limitation Act. 
There is no finding by the Lower Appellato Court on this point. 

[438] The Subordinate Judge will be asked to submit a finding on 
the issue “Is the suit barred by time T’ The return to this order will be 
submitted within four weeks from due of its receipt, and seven davs after 
the posting of the same in this Court will ho allo wed for filing objections. 

[fn compliance with the above order, the Subordinate Judge sub¬ 
mitted his finding, which was in the negative.] 

Rajagopala Ayyar , for appellant. 

Bamachandra Ran Saheb, for respondents. 

JUDGMENT. 
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The issue sent for trial by our order of 6th December last was “Is the 
suit barred by time ?” 

The Subordinate Judge has found on this issue in tho negative, being 
of opinion that tho suit is saved by the latter part of Section 8 of tho 
Limitation Act. That section is as follows. " When one of several joint- 
“ creditors or claimants is under any such disability {i.e., is a minor or 
» i ng ane or an idiot at the time from which the period of limitation is to be 
“ reckoned—see Section 7) and when a discharge can be given without the 
“ concurrence of such Derson, time will run against them all; but when 
“ no such discharge can be given, time will not run as against any of them 
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“ until one of them becomes capable of giving such discharge without the 
“ concurrence of the others.” 

As has been observed iD A nando Kwhore Dass Bakshi v. Anando 
Kishore Bom (1), the latter part of this section applies only to a case of all 
the joint-creditors or claimants being under a legal disability. The present 
is not such a case, for it is admitted that fiist plaintiff was not under any 
such disability. Then the question resolves itself into this—whether, not¬ 
withstanding the fact of one of two brothers of a Hindu family being 
capable of instituting a suit to set aside a sale and his omission io do so 
within the time allowed by the law of limitations, the fact of the other 
brother's minority is sufficient to save the suit from being barred, if insti¬ 
tuted within the time allowed by Section 7 after minority has ceased. 

If the Calcutta case above referred to is to be followed in its entirety, 
this question would have to be answered in the affirmative, for it was 
there held that Section 7 of the Limitation Act saved the suit from 
being barred as against the applicant who [439] had but recently 
emerged from minority and that the remedy as against him was not barred, 
and he “ being one of the two joint deciee-holders” should be allowed to 
execute the whole decree, because as against the other joint decree-holder 
it was the remedy only that was barred, but his right was not extinguished. 
It has, however, been held by a Bench of this Court (Muttusami Ayyar and 
Parker JJ.) in Scshan v. Rajngopalail that Section 7 of the Limitation Act 
applies only to “cases in which there is either one decree-holder and he is a 
“ minor, or in which all the joint decree-holders aie minors or labour under 
“ some other disability, but that it does not seem to be intended to apply 
' to cases in which the minor’s interest can be protected by joint decree- 
" holders who are also interested in the subject-matter of the decree.” 
“ Such was also the construction placed on the corresponding section of 
the English Statute by Lord Kenyon in Perry v. Jackson[ 3), and that such 
was the intention of the framers of the Indian Act is apparent on reading 
Sections 7 and 8 together. Section 7 having dealt with the case of the 
person or persons (all of them) entitled to sue or make an application 
being under a legal disability, Section 8 provides (i) that Section 7 will not 
be applicable where there are joint-creditors or claimants capable of giving 
a valid discharge and (ii) where all being originally incapable, any one of 
them becomes capable of giving such discharge. 

Section 7 of the Limitation Act is, therefore, not applicable to the 
present case nor is the latter part of Section 8. Tnere remains then only 
the first part of Section 8. For the appellant the words “ when a dis¬ 
charge can be given without the concurrence of such person” are referred 
to as taking the case out of this section. It is contended that if appellant’s 
brother bad instituted a suit during appellant’s minority, he could not 
have compromised toe same so as to bind the minor and that consequently 
the case is oue in which discharge could not hav6 been given without the 
minor’s concurrence. This contention is uot of much force. The elder 
brother could have sued, making his younger brother a co-plaintiff, when 
any compromise (ii any thore wore) could only have been made with the 
loavo of the Court obtaiuo I under Section 462 of the Code of Civil Proce¬ 
dure. Tne present case is analogous to [440] that of Surju Prasad Singh 
v. Kiiwaiush Ali (.3), in which the suit was hold to be barred. To hold 
otherwise would be to allow first plaintiff to get done for himself indirectly 


(IJ 14 G. 50 (53). (2) 13 M. 236. (3) 4 T. R. 519. (4) 4 A. 512. 
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through the second plaintiff that which the Limitation Act forbids first 
plaintiff from doing directly. 

We think, therefore, that the suit must be held to be time-barred, and 
on this ground we affirm the Lower Appellate Court’s decree, dismissing the 
suit, and direct the appollant to pay the respondents’ costs of this appeal. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Coilins. Kt ., Chief Justice, and 

Mr. Justice Parker . 


16 M. 436 = 
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RANASAMI (plaintiff). Appellant C. VENKATESAM AND OTHERS 
( Defendants ), RespondentsJ [18th October and 10th November, 1892.] 

Hindu law—Succession—Divided brothers of the full blood—Son of a reunited half- 
brother. 



In 1872 a partition »ook place between the members of a joint Hindu family, 
being three brothers of the full and three of the half blood- Two of the brothers, 
being the sons of d.fferent mothers, subsequently reunited. The elder took the 
plaintiff in adoption and died during the infancy of the plaintiff. Tbe reunited 
half-brother retained possesion of their joint property till his death when the 
present suit was instituted to recover bis share in the property. The two uterine 
brothers of the deceased resisted the plaintiff’s claim : 

Reid, that the plaintiff was entitled to a one-third share. 

25 M 149= tl MX.J. 353 ; D., 33 M. 165=3 Ind. Cas. 741 = 19 M.L J. 719 (720) 
= 6 M.L.T. 266.] 


SECOND appeal against the decree of H. G. Joseph, Acting District 
Judge of Ganjam, in appeal suit No 290 of 1890 reversing the decree of 
P Gopala Ban, Actirg District Mursif of Chicacole, m original suit 

No. 350 of 1890. 

The plaintiff sued to recover certain land with unesne profits, claiming 

to he the sole surviving member of a joint Hindu family constituted by 

bis adoptive father and one Narayana Doss both deceased. The.adoptive 

fhft nlaintiff was tbe brother of defendant No 1 and the half- 
father of the^plamtm wa ^ ^ 3 [441] and of Narayana Doss. R 

orotber o d j v j s jon had taken place in the family about 1872, after 

which Narayana Doss had reunited with the plaintiff's adoptive father, 

property le V ^ ^ gr0UEd that, being divided brothers of tbe full 

. 1 , „ Bntitled in preference tt> the son of a reunited half-brother. 

trint Munsif overruled this plea, holding that defendant No. 1, as 
The Dl8trI0 ‘ . a h a lf.brother, was not entitled to share in the estate, 

the plaintiff was entitled to share equally with the other defend- 
and that th p ^ decree acoor diDgly. On an appeal by defendants 

N-2 and3, r^Ttl, the'dltc^ £ 

plain tiff’^ado^Uion, the District Judge recorded no finding, but the District 
Munsif found that it bed laken place about 1877. 

The plaintiff preferred t his second appeal. ___ 

—-" " * Second Appeal No. 1926 of 1891. 
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Pattabhirama Ayyar, for appellant. 
Bhashyam Ayyanyar fcr resnondents 


Appel* 


JUDGMENT. 

LATE One Kurmi Naidu had six sons—three by his first wife, namely, (i) 

CIVIL. Datchero, (ii) Venkatosam (first defendant) (iii) Thammi—and three by his 

W '( e> Da “ e,y ’ (iv) A Pf aDna Second defendant), (v) Ramanna (third 
16 M. 440- defendant) and (yi) Narayana Doss. The six brothers divided in 1872 
3M.L.J. 107. or 1873. Plaintiff is the natural son of Latchem, and alleges that he was 

adopted bv Thammi. His case is that Thammi and Narayana Doss 
reunited after the division ; that Thammi died during his minority and 
Narayana Doss managed their joint property till his death. Plaintiff now 

sues for the share of Narayana Doss, on tha ground that he is the only 

survivmp member of the joint coparcenary. 

The adoption was disputed, but on this point both Courts found in 
plaintiff s favour. Tho District Munsif held that plaintiff was entitled to 
only one-third of Narayana Doss' property on the ground that when 
reunion takes place among half-brothers, the divided full brothers of the 
deceased take equal shares with the reunited half-brother. He held that 
plaintiff represented the reunited half-brother, while defendants Nos 2 

and 3 were separated full brothers, and first defendant being a separated 
half mother was not entitled to anything. 

[442] The plaintiff accepted this decision, but defendants Nos. 2 and 
3 appealed, urging that Thammi and Narayana Doss had not legally 

share ^ ^ ^ if tbey had ’ the pIainfciff was not entitled to any 

The District Judge held there has been no legal reunion, but in any 
case the living brothers excluded the son of a deceased brother, and 
hence plaintiff had no claim. 

It is conceded that the Judge was in error in allowing the question 
oi reunion to be raised. It was not raised by the parties in the Court of 
nrst instance, nor was any issue taken upon it. On the contrary the 
c e endants in their written statement admitted that on tho death of 
ihammi his share devolved on Narayana Doss. 

, q , U0sfcion then is whether defendants Nos. 2 and 3, being divided 

brothers °f the full blood, exclude plaintiff, who is the son of a reunited 
nail-brother. No cases have been cited on the subject, and we must admit 
tiat, according to the ordinary principles of Mitaksbara law, we should 
ave supposed that the reunited nephew in coparcenershm would have 
excluded the separated brother. But the texts that have been quoted show 
bat a different view has been taken in Hindu works of authority and that 
separated brothers of the whole blood share equally with reunited brothers 
oi the half blood. Reunion is possible between certain relations only, 

namely, witn a father, brother, or paternal uncle. If a reunited brother 

ies leaving no male issue, and there exists a whole brother not reunited, 
s well as a half-brother associated with the deceased, both shall take 

Wl!l y ’ t! 00 q ? fcok mf Hlndu Law Books ; Mitakshara, Chapter II, 
section IN, 3-7 The reason is explained in Sarasvati Vilasa (Foulkes’ 

Hn ^t^ 80 ^ ^ oka ^69. The rule is founded in a mixed concep- 

n P1 ' ,a ! ary ’ dea . is thafc reunion is a ground of preference. It 
shes the lule of decision when the surviving brothers are either of the 

j 0 or °. f fc k 0 half blood. When there is a competition between uterine 
and non-utenne brothers, another idea influences the decision, namely, the 
uperior efficacy of the funeral oblations offered by the uterine brother. 

1014 



QUEEN-EMPRESS V. HARI SHENOY 



16 Mad. 444 


That furnishes a ground of preference in his favour. If fche reunited 1892 
parcener is a brother of the whole blood both cases of succession coocur. Nov. 10. 

They conflict when there is a competition between a reunited brother of the- 

half blood and a separated brother of the whole blood. The rule [443] of APPEL- 
equal division is the outcome of the desire to give effect to both principles. LATE 

See also Vyavahara Mayukha, Chapter IV, Section IX, verse 13, to the CIVIL, 
same effect, and Mayne, fourth edition, paragraphs 542, 543. - 

In the present case the plaiotiff was himself competent to reunite 18 440=> 

with his paternal uncle, and as Thammi’s adopted son he has inherited 8 W.L.J. 107 
the status and rights of his adoptive father. (Smriti Chandrika, Chapter 
XII, 7.) The decision of the District Munsif decreeing him one-third was, 
therefore, right. 

We must reverse the decree of the District Judge and restore that of 
the District Munsif. The plaintiff is entitled to his costs in this and in 
the Lower Appellate Court. 


16 M. 443 = 3 M.L.J. 201 = 1 Weir 862. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar. 

Queen-Empress v. Hari Shenoy and another.* 

[2nd March and 21st and 24tb July, 1893.] 

Printing Presses and Newspapers Act—ActXXN of 1867, Section 3— Name of vr inter 
and publisher . 

A newspaper was printed snd published bearing the following words:— 
“ Printed and published at Cochin for the Malabar Economic Company at the 
“ Company’s Goshree Vilasam Press:” 

Held, that these words did not satisfy tbe requirements of Act XXV of 1867, 
Section 3. 

PETITION under Criminal Procedure Code, Sections 435 and 439, 
praying the High Court to revise the proceedings of R.S. Benson, Sessions 
Judge of South Malabar, in criminal apoeals Nos. 32 and 33 of 1892, 
upholding the conviction of petitioners by B.M. D'Cruz, Deputy Magistrate 
of Cochin, in calendar case No. 22 of 1892. 

The facts of this case appear sufficiently for the purposes of this 
report from the judgmeut of the Chief Justice. 

This petition was preferred by tbe accused. 

[444] Mr. J. G. Smith , for petitioners. 

The Acting Government Pleader and Public Prosecutor ( Subramanya 
Ayyar) , for the Crown. 

Collins, C. J.—The petitioners were convicted under Sections 3 and 
15 of Act XXV of 1867, the “Printing Presses and “ Newspapers Act.” 
They were charged with prioting and publishing a newspaper without 
printing the name of the printer and publisher of such newspaper. 

The facts are as follows In April 1892 Joseph Nunes, the registered 
printer and publisher of the paper in question ‘The Kerala Nandmi,” who 
had made the prescribed declaration under Section 5 of the Act, had been 
convicted of defamation and was sentenced to imprisonment The news¬ 
paper is owned by persons who call themselves The Malabar Economic 
Society,” and they have a printing press which they call the Goshree 

fe • Criminal Revision Case No. 6 of 1893. 
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Vilnsara Press, and the petitioners are the Manager of tbe Society and tbe 
Superintendent of the Press respectively, and are admitted to have 
published an i printed the newspapers. The only question for the Court to 
decide is—have the petitioners complied with the provisions of Section 3 ? 
That section is as fellows :—“Every book or paper printed within British 
tt India shall have printed legiblv on it the name of the printer and tbe 
(< place of printing, and (if the bock or paper be published) of the publisher, 
and the pls.ce of publication.” Section 5 enacts that no printed 
periodical work, containing public news or comments on public news, 
shall be published in British India, unless the printer and the publisher of 
every such periodical shall make a declaration that they are the printer 
and publisher of such periodical work. 

Section 12 provides a penalty for printing or publishing any paper 
otherwise thaD in conformity with the rule contained in Section 3. Section 


15 does not apply to this case. The petitioners during the time Nunes, 
the registered printer aod publisher, was in prison, published the newspaper 
with the following words : “ Printed and published at Cochin for the 

‘‘ Malabar Economic Com j any at the said Company’s Gcsbree Vilasam- 
'* Press.” 


I do not think the provisions of Section 3 have been sufficiently 
complied with. It is essential that the name of the printer and in this case 
the publisher he printed on the paper—this appears clear bv the form of 
declaration given in Section 5. In the case [445] before’me, the only 
information given is that it was printed and published at a place, for a 
Company, at such Company’s Press. 

In appears to me that Section 3 is intended to inform the public who 
are the responsible printers and publishers of newspapers, and if the plain 
words of the section are to be departed from, the printers and publishers 
of newspapers might, under an assumed name or by using the name of an 
unregistered Company, effectually prevent their identity from being esta¬ 
blished, and that was the evil the section is intended to prevent. 

I would confirm the conviction under Section 3, and, as the fine is a 
nominal one, the sentence. 


Shephard. J.- The petitioners were charged with an offence under 
the Printing Presses and Newspapers Act. The charge refers to Sections 3 
and 15. In substance the charge is that they have printed and published 
a newspaper without punting legibly on it the name of the printer and 
publisher. ( The reference to Section 15 is erroneous, because that section 
deals with “ any such periodical work as is hereinbefore described ” and 
the description of such work and tbe rules with regard thereto are to be 
found in Section 5 and not in Section 3. The petitioners however do not 
appear to have been prejudiced by the mistake. Section 3 clearly covers 
the case of a newspaper and an omission to print legibly on it the name of 
the printer is, by Section ]2, made a penal offence. 

Are the defendants guilty of printing or publishing a paper “otherwise 
“ than in conformity with the rule contained in Section 3 ?” Admittedly 
they have printed and published a paper on which there are printed the 
following words “ Printed and published at Cochin for the Malabar 
“ Economic Company at tbeSCompany’s Goshree Vilasam Press.” It is 
said that there is no compliance with the rule in Section 3, because the 
name of the printer is not given. It is said that the actual name of the 
printer should be given and that it should be stated that the paper was 
printed by him. If the actual name is essential, clearly the conviction is 
right, but I do not think this can he maintained and indeed the point was 
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given up in argument. So long as a name or style which sufficiently 1893 
designates the printer is given, id dues nob matter that it is not the actual July 24. 

name of the man. It is sufficient that it is the name under which he - 

chooses to do business and is generally known. APPEL* 

[446] Then is it essential that the paper should announce in terms LATE 
that it is printed by the person named ? What is required by the section CRIMINAL. 

is that the name of the printer should be printed on it legibly. If without - 

more, it had given the name of the printer and publisher and the place of 16 443 = 

publication, clearly that would have been sufficient if only the names 3 201 

appeared on t,be page in such a manner as to convey the required =1 Weir862. 
information. Here, the announcement is that the printing is done for a 
certain Company at their own press. This is not the clearest way of 
expressing what is required, and it is suggested that the printing might, 
in fact, be dene by a third person. But this is putting a very strict 
construction on the words. Unless we can say ihafc the words do not 
convey to an ordinary rearer the information nquired by the Act, the 
conviction cannot be su|ported. There is no reason to doubt that the 
accused interded to convey that informaticn. and I cannot say their 
intention has not been earned into effect in a manner sufficient to satisfy 
the statute. I would set aside the comiction and diiect the fine, if paid, 
to be refunded. 

This case havirg beeD laid before MuiTUfrAMI Ayyak. J., with 
reference to the jrcvisions of Sections 429 and 439 of the Code of 
Criminal Procedure, his Loidship, uron perusing the petition and the 
records of the case and upon hearing the arguments of Mr. J. G. Smith, 

Counsel for the jetitioneis, arid of the Acting Public Prosecutor in 
suppoit of the conviction, delivered the following judgment: 

JUDGMENT. 

MUTTUSAMI AyYAR, J.—This case comes on before me under 
Sections 429 ard 439 of the Code of Ciimiral Procedure. The question on 
which the learned Judges, who first heard the case, differed is, whether the 
accused complied with the provisions of Section 3 of ActXXV of 1867. That 
section provides that “ Every book or paper printed within British India 
“ s hall have printed legibly on it the name of the printer and the place of 
4 ‘printing and (if the book or paper be published) of the publisher, and the 
“ place of publication.” The words with which the accused published the 
“ newspaper called Kerala Naodini are “Printed and published at Cochin for 
“the Malabar Economic Company at the said Company’s Goshree Vilasam 
“ p reag ” They only mention the place of publication and of the press in 
which the paper was printed and state that it was on account or for the 
benefit of an unregistered association called Economic Society. But they 
[447] do not name the printer as required by the Act and to this extent 
there is a departure from its provisions. The intention was to inform the 
public who the responsible printer was and to convey that information on 
the face of the paper, and I cannot say that words, which contain no 
such information, amount to a sufficient compliance with the require¬ 
ments of Section 3. It is urged that the object was to provide to the 
public facilities towards the discovery of the responsible printer, and that 
any person might easily discover who the printer was on reference to the 
Economic Society. The intention was not simply to provide some facility 
or other, but to provide a specific facility on the face of the paper. It is 
possible that a person may not be able without considerable inconvenience 
to discover who the members of the Economic Society are, a D d that some 
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member may refuse to give or evade giving information regarding the 
responsible printer. 

We are not at liberty, I think, to speculate as to the object of the 
legislature and to substitute a mode of discovering the responsible printer 
for that prescribed by the legislature as most conducive to public conve¬ 
nience and protection. 

I agree, therefore, with the learned Chief Justice that we must 
decline to interfere with the conviction and the sentence. 

Ordered accordingly. 


16 M. 447 = 3 M.L.J. 126. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

KRISHNAN ( Petitioner ), Appellant v. ARUNACHALAM 
AND others {Counter-petitioners), Respondents. 

[2nd and 14th December, 1892.] 

Civil Procedure Code—Act XIV of 1882, Sections 244,311 -Execution of decree—Parties 
to suit— Purchaser of land sold in execution—Confirmation of sale Objection of 

unsaleability. 

A judgment-debtor having died before the decree was executed, his sons were 
brought on to the record as his representatives- Ancestral property of the judg¬ 
ment-debtor was then brought to sale in execution and purchased by the deoree- 
[448] holder, and the sale to him was confirmed. Subsequently the judgment- 
debtor’s 90 ns objected under Civil Procedure Code, Section 244, that the property 
which had been brought to sale was not liable to bo sold in execution : 

Held, that the objection was rightly made under Section 244, and a separate 
suit was not necessary for the purpose of an adjudication on it. 

[R,, 12 Bom.L.R. 539 (542) ; 163 P.L.R. 1901.] 

Appeal against the order of T. Weir, District Judge of Madura, in 
appeal against order No. 37 of 1890, confirming the order of S. Dorasami 
Ayyangar, District Munsif of Sivaganga, in miscellaneous petition No. 441 
of 1890. 

The decree-holder preferred this appeal. 

The facts of this case are stated above sufficiently for the purposes of 
this report. 

Sundara Ayyar , for appellant. 

Respondents were not represented. 


JUDGMENT. 

The appellant obtained a money decree against respondents’ father in 
original suit No. 295 of 1877 on the tile of Sivaganga Munsif. Prior to 
its execution the judgment-debtor died and his sons, the respondents, were 
made parties to the execution proceedings as his legal representatives. 
The appellant then attached some land, which was their ancestral property, 
brought it to sale, aud himself bought it. The sale was confirmed under 
Section 314 of the Code of Civil Procedure, and respondents objected 
subsequently to its validity, on the ground that the property attached and 
sold was not that of the judgment-debtor, and not liable to be sold as such 
in execution. For the appellant it was contended that non-saleability was 


• Apeal against Appellate Order No. 51 of 1891* 
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not an objection, which could be raided after the sale had been confirmed, 1892 
except by a separate suit and that bbe sale was valid. Deo. 14. 


Section 244 of the Code of Civil Procedure, and that the sale was not valid APPEL- 
and accordingly set it aside. To this order three objections are taken, viz., LATE 
(i) that the application was barred by limitation, (ii) that the matter was CIVIL. 

res mdicata , (iii) aDd that the objection could not be entertained under - 

Section 244. 16 *47= 


The plea of res judicata was not pressed in the Courts below, nor can 3 126. 

the plea of limitation be supported, the attachment being made with 
reference to a pending application for execution which had been filed in 
time. The substantial question for decision is whether the question raised 
as to the property not being liable to be sold is one which falls under Section 
244 of the Code of Civil [449] Procedure. The parties to this proceeding 
were the plaintiff and the representatives of the defendant in suit, and 
the question whether the sale i9 valid is a question whether a proceeding 
bad in execution should be set aside aDd falls under Section 244. This 
was the ground on which the case of Viraraqhava v. Venkata (l) was 
decided. As pointed out in that case the contention that it is an accident, 
that the purchaser is also a party to the suit, and, therefore, he is not a 
party within the meaning of Section 244 is clearly not tenable, the 
intention being to prevent, a9 far as possible, one suit growing out of 
another and to render all questions between the parties to the suit and 
relating to the execution, discharge or the satisfaciion of the decree liable 
to be dealt with in execution. It is tbeD said that the matter which 
may be inquired into must he taken to be reslricted to irregularities 
mentioned in Section 311, but we cannot accede to this contention. The 
ground on which the sale was sought to be set aside in Viraraqhava v. 

Venkata (1) was fraud. If the proceeding sought to be set aside is one 
which relates to execution, and if the contest as to its validity is between 
the parties to the suit, the specific ground on which the proceeding is 
impeached is not material within the meaning of Section 244. 

The appeal fails and is dismissed. 


16 M. 449. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice. 

and Mr. Justice Best. 


Raman (Plaintiff), Appellant, v. SRIDHARAN AND another 
(Defendants), Respondents [1st December, 1892.] 

mde-Act XIV of 1889, Section 43 —Res judicata— Decree against three 
oHoZ uralars o, a £vaZ - Suit ’to declare the decree binding on the fourth. 

The holder of a bond executed by two uralars of a Malabar devaaom obtained 

a decree declaring the devasom property w«9 liable for tbe secured debt, against 
a decree, A bon( j aDd one other uralan : the fourth uralau intervened 

the executants c 3 t f h t p h6 de b c ° r n e e aD d objected that the devasom property was not 
inexeoutt n ttauhe d. His objection was upheld, and the plaintiff now 

broughlfa^Buit against him for a declaration that tbe debt was binding on him 

and on the devasom property : n Q 

Held, that the suit was no t barred under Civil Procedure Code, Secti on 43. 


Second Appeal No. 303 of 1892 
(!) 5 M. 217. 
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SECOND appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar, in appeal suit No. 177 of 1891, reversing the 
decree of B. Cammaran Nair, District Mnnsif of Chowgbat, in original 

suit No. 520 of 1890. , 

In 1886 two of the four uralars of a Malabar devasom executed a 
bond for Rs. 721 in favor of the present plaintiff. In 1889 the plaintiff 
sued three of the uralars and obtained a decree on the bond, which 
declared the property of the devasom to be liable for the amount. In 
execution of that decree devasom properties were attached and the fourth 
uralan intervened under Section 278 of the Civil Procedure Code. His 
objection was upheld, and this suit was now brought for a declaration 
that the judgment-debt was binding on the devasom and upon the uralan 

who was not a party to the previous suit. t . , 

The District Munsif held that the action was maintainable and 
be passed a decree for the plaintiff. The Subordinate Judge reversed 
this decree, holding that the suit was birred by Civil Procedure Code, 
Section 43. 

The plaintiff preferred this second appeal. 

Sanknrnn Nnyar, for appellant. 

Sundnra Ayynr , for respondent No. 2. 


JUDGMENT. 

The only point for considerai ion in this appeal is whether the 9uit 18 
barred by Section 43 of the Code of Civil Procedure. We aro of opinion 
that it is not, for the reasons stated in Nobin Chandra Roy v. Magantara 

Dassya (1). - 

We set aside the decree ard remard the appeal for disposal accord¬ 
ing to law. 

The costs will abide and follow the result. 


16 M. 451. 

[451J APPELLATE CIVIL. 

Before Mr. Justice Mutiusami Ayyar and Mr. Justice Best. 


Appandai and ANOTHER {Counter-petitioners), Appellants v. 
Srihari JoiSHl {Petitioner ), Respondent .* [8th April, 1892.J 

Civil Procedure Code—Act XIV of 1882, Section 6‘22- Rent Recovery Act—Act VIII of 
18G5. Section 76— Revision by the High Court. 

The defendant in a suit under Rent Recovery Act was evicted in pursuance of 
an order made under Section 10. That order having been reversed on apP ea, » 
applied to be replaced in possession, but the Sub-Collector dismissed thatapp 
cation : 

Held, that theHigh Court could not interfere in revision under Civil Procedure 
Code. Section 622. 

[F., 17 M. 298; R.. 22 M. 68 ] 

Appeal under Letters Patent, Section 15, against the judgment 
of Mr. Justice SHEPHARD, cn civil revision petition No. 99 of 1890. 

That was a petition urdrr Civil Procedure Code, Section 622 , praying 
the High Couit to revise the order ol C. M. Mullaly, Sub-Collector o 

* Letters Patent Appeal No. 20 of 1891. 

(1) IOC. 924 (928-9). 
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Ghinglopub, in summary suit No. 485 of 1888. The petitioner before bho 1892 
Sub-Colloctor had boon ejected from certain land in accordance with an apbil 8. 
order made by the Sub-Collec'or under Madras Bent Recovery Act, 

Sootion 10, which had since been rever.-o i on appeal and he prayed to be APPEL- 
replaced in possession. Tbo Sub-Collector dismissed the petition, saying LATE 
“ I do not see how 1 can review the order already passed and carried out CIVIL, 
for ejectment.” - 

The petitioner preferred the above petition to the High Court under *6 *5* 

Civil Procedure Code, Section 622. 

The case came on for disposal before Mr. Justice SHEPHARD who 
reversed the order of Sub-Collector, expressing the opinion that that officer 
had jurisdiction to undo what he had wrongly done, and to restore defend¬ 
ant to the possession in which he was before the earlier order had been 

made. 

The respondents preferred this present appeal under Letters Patent, 

Section 15. 

Sriranga Chariar, for appellants. 

Ramachandra Ran Saheb, for respondent. 

JUDGMENT. 

[452] It has been held in Velli Periya Mira v. Moidin Padsha (1) 
that Section 622 of the Code of Civil Procedure is nob applicable to orders 
passed under Act VIII of 1865 (Madras). Moreover Section 76 of that Act 
expressly provides that no judgment of a Collector and no order passed by 
him after decree and relating to execution thereof sha l be open to 
revision otherwise than by appeal. The order of the learned Judge 
must, therefore, be set aside. But under the circumstances there will be 

no order as to the costs._ 

16 M. 452. 



APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Kerala VARMA VALIYA KAJAH {Counter-petitioner) Appellant, 

V. SHANGARAM ( Petitioner ), Respondent.* 

[29th March, 1892.] 

, At yvnfx fl77 Schedule II, Article 179— Step in aid of execution — 
L MaZcSlaw-The ValiyaRajah of a kovilagom sued as such-Liability of hovt- 

lagoni properties. 

*S£SSL •>■ !.«■«"• “““ ■“ »• ■'•••«" l ™"• 

and the application was dismissed on that ground. 

Held, that that application was a step in a,d of -out,on w.thm the meamng 

of Limitation Aot, Schedule II, Article l/y. 

Zombie • that a decree paesed againat the Valiya Rajah of a kovilagom is prxma 
,£Z successor and his kovilagom. 

7 * T 0 lA1 . R 6In a Cas. 887 = 20 M.L.J. 849 (851)=8 M.L.T. 

C ’ “Si f D/,23 C. fl03 P.R 1908 <F.B.)-142 P.W.R. 1908 = 207 P.L.R, 1908.] 

A _ - 4 . fVi« nrdor of J. P. Fiddian, Acting District Judge 

of North Slalab a r!°in miscellaneousaope^No. ^4 2 of 1 890._ c onfirming 

-' . Appe^lStA^late Order No. 25 of 1091. 

(1) 9 M. 332. 
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an order of the District Munsif of Kavai made on miscellaneous petitions 
Nos. 742 and 1347 of 1890. 

This was an application for execution of a decree for costs, in which 
the judgment-debtor since deceased was described as the Valiya Rajah of 
Chirakal Kovilagom, by attachment and sale of properties belonging 
to the kovilagom. The decree was passed on [453] ' 25th April 1884. 

In bar of limitation the decree-holder relied upon the following 
circumstances, viz., that on the 1st November 1886, he had made an 
application in execution for the payment of Rs. 326 recovered by tne 
attachment of a judgment-debt, which application was rejected on 19th 
November, as no batta had been paid for issue of notice to the judgment- 
debtor, and that on the 23rd November 1886 he had made another 
application for the payment of the sam6 amount, which application was 
also rejected for the samo reason. The Lower Courts held the present 
application was not barred by limitation and that kovilagom property was 
liable for the judgment-debt and passed orders accordingly. 

The Valiya Rajah of the Chirakal Kovilagom preferred this appeal. 

Sankaran Nayar and Ryru Nambiar , for appellant. 

Respondent was not represented. 

JUDGMENT. 

The application of 23rd November 1886 for payment of money realized 
by attachment was in our opinion a step in aid of execution within the 
meaning of Article 179. This was the view taken in Venkatarayalu v. 
Narasimha (l) and also Par an Singh v. Jawahir Singh (2). 

As to the objection that the decree against the late Valiya Rajah was 
only personal, and not binding as against the present Valiya Rajah or his 
kovilagom, it appears from the execution petition that the plaint described 
him as Valiya Rajah of Chirakal Kovilagom,” and the expression Valiya 
Rajah is tho one by which the representative of a kovilagom is ordinarily 
known. The appellant has not produced either the doere 3 or the judgment, 
nor has he pointed out to us anything in the record which shows that the 
Valiya Rajah did not sue as head of the kovilagom. 

We dismiss the appeal. No costs, as respondent has not appeared. 

16 M. 454. 

[454] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best . 

KAMMATHI t Petitioner), Appellant, v. Mangappa AND ANOTHER 

{Counter-petitioners). Respondents .* [25th March, 1892.] 

Civil Procedure Code,-Act XIV of 1882, Section 622— Heyision— Jurisdiction— Succes¬ 
sion Certificate Act—Act VII of 1889, Section 4 . 

One applied for leave to sue in forma pauperis to reoover assets forming part of 
the estate of a deceased person. His application was dismissed on the ground 
that ho produced no certificate under Act VII of 1889 : 

Held, (1) that tho application was wrongly dismissed ; 

(2) that tho High Court had jurisdiction to interfere on revision under 
Civil Procedure Code. Section 622. 

[R.. 14 C.L.J. 55=15 C.W.N. 925 (929) = 11 md.Oas. 187 (190) ; 13 C.W.N. 509 = 9 C. 
L.J. 331; D., 22 M. 68 (73).] 

* Letters Patent Appeal No. 4 of 1891. 

(1) 2 M. 174. ' ' (2) 6 A. 366. 
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.. A p PE A L under Letters Patent, Section 15, against the judgment of 
Mr. Justice Shephard made on civil revision petition No. 1 of 1890. 

,, u /^ aS a P0tifcion under Civil Procedure Code. Section 622. praving 
the High Court to revise the order of C. Gopalan Navar, Subordinate 

Judge of North Malabar, dismissing an application for leave to sue in 
forma pauperis to recover properties forming the assets of certain persons 
deceased on the ground that the applicant had obtained no succession 
certificate under Act VII of 1889. 

The petition came on for disposal before SHEPHARD. J M who deliver¬ 
ed tbo following judgment: 

*i SHEPHARD, J. The Subordinate Judge’s reason for dismissing the 
lt application to sue in forma pauperis is in my opinion unsound. Act VII 
^ of 1889 does not require the production of a certificate as a condition 
4I precedent to the maintenance of a suit. The question, however, 
t arises whether the matter is one of such a nature as to make the pro- 
ic ' visions of Section 622 applicable. Can it be said that the Subordinate 
tt Judge acted with material irregularity or illegally ? Adopting the con¬ 
struction put upqp these words by Muttusami Ayyar, J., in Manisha 
Eradi v. Siyali Koya (1) I think I must answer this question in the 
“ [455] negative. The point on which the decision of the Subordinate 
Judge turned had nothing to do with any question of jurisdiction. There is 
another reason for declining to interfere in this case, and that it is 
open to the petitioner to make a fresh application to the Subordinate 

“ Jud ? e ' 

I must dismiss this petition with costs.” 

The petitioner preferred the present appeal under Letters Patent, 
Section 15. 

Sankara Menon, for appellant. 

Respondents were not represented. 

JUDGMENT. 

The Subordinate Judge declined to entertain the application which he 
had jurisdiction to entertain by reason of his erroneously supposing that 
a certificate was necessary before the application could be entertained. 
The case is within the principle enunicated by the Full Bench in Manisha 
Eradi v. Siyali Koya (1) as warranting the interference of this Court under 
Section 622"of the Code of Civil Procedure. We set aside the older of the 
learned Judge andalso that of the Subordinate Judge and direct the latter 
to receive the application and deal with it according to law. 

Respondents will pay appellant’s costs in this Court. 



(1) II M. 220. 
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APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. II. Collins, Kt., Chief Justice,Mr. Justice 
Muttusami Ayyar, Mr. Justice Pur her and Mr. Justice Wilkinson. 


16 M. 455 
(F.B ) 


RATHNAMMAL, Petitioner V. MaNIKKAM AND ANOTHER, 
Respondents.* [I3tb October, 1S91 and 9th August, 1892.] 


Divorce Act— Act VI of 1869 —Evidence of marriage. 


Tbc bare assorliou of a peiit inner ui’d ;r Divorce Act,I860, is not sufficient proof 
of her mariiage to satisfy the requirements of that Act. 


Case referred under the Indian Divorce Act IV of 1869, Section 17, 
by T. Weir, District Judge of Madura. 

[456] The parties were not represented. 

This reference having come on for disposal, the Court made the follow¬ 
ing order : 

ORDER. — “ There is no legal proof that the marriage was performed 
“ according to the rites of the Christian religion. We must send back the 
“ case to the District Judge and direct him to take proof of the marriage 
“ of the parties if possible. The mere bare assertion of the petitioner that 
“ she married the respondent is insufficient. Strict proof of the marriage 
“ is required.” 

The evidence of the clergyman who solemnized the marriage between 
the parties was then taken by the District Judge and an extract from the 
marriage register was filed. This evidence having been sent to the High 
Court, judgment was delivered as follows : 

JUDGMENT. 

The proof of the marriage has now been given. We confirm the 
decree for the dissolution of the marriage. 


16 M. 456. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Sankaran ( Plaintiff ). Appellant v. Krishna {Defendant ), RespondentA 

[9th and 10th February, 1893.] 

Limitation Act -Act XV of 1877, Section 10. Schedule II, Article 120. 144— Suit by a 
uralan against an agent of a devasom -Repudiation of agency—Civil ^Procedure Code 
— Act XIV of 1882, Section 13—Ros judicata— Court of competent jurisdiction. 

In 1873 a predecessor of Lhe plaintiff claiming to be the uralan of a devasom 
brought a suit in a District Munsif’s Court against the present defendant, whom 
he alleged to be an agent- of the devasom, and tbe defendant disputed the uraima 
right of tbe plaintiff and denied that he had been appointed agent as alleged. 
Issues as to both of these matters were decided in favour of the defendant and 
the suit was dismissed in 1874. 

A suit was now brought in 1890 for a declaration of the pliintiff’s titlo as 
uralan and to recover from the defendant as such agent, property of a value which 
exceeded the pecuniary limits of tbe jurisdiction of a District Munsif, the suit 
being therefore instituted in tbe Subordinate Judge’s Court : 

• Referred case No. 12 of 1891. 
t Appeal No. 17 of 1892. 


1024 





Y] 


SANKARAN V. KRISHNA 


16 Mad. 458 


1893 

Feb. 10. 

Appel¬ 

late 

OiviL. 


Held, that the suit was barred by limitatiou. 

^5 “ did Qot coQstitute a bar i ° the 

[R., 18 M. 342 (347).] 

qnnflf M. B i 4 u agaiost tho , dec *' 0e °‘ V. P. deRozario, Subordiaate Judge of 
bouth Malabar, in original suit No. 26 of 1890. g 

P laint * ff ® lain ?. ed , b0 fche uralan of a Malabar devasom and now . — 
sued the defendant, alleged by him to be fche pattamali or rent collector 16 M * 456, 

ot the devasom appointed by fche plaintiffs predecessor in 1862, and 

prayed in the plaint for a declaration of his title as uralan and his 

aufehontv to dismiss the defendant, and for a decree that the defendant 

should render accounts to him and pay such balance as might be found 

due and also deliver up fche property of fche devasom into his possession. 

It appeared fchafc in 1873 fche predecessor of fche plaintiff had brought 
a suit in which the present defendant was joined fco have set aside a 
kanom granted by him. and it was then alleged that he was a Dafctamali 
ot fche devasom. The defendant; then denied his appointment by fche 
plaintiff’s predecessor and disputed fche uraima right on which fche suit was 
based. That suit was finally determined in favour of the defendant on 
fche 14fch September 1874. The present suit was instituted in September 
1890, and fche Subordinate Judge held fchafc it was barred by limitation, and 
he referred fco Balwant Rao Bishwant Chandra Chor v. Purun Mai Chau - 
be (1) and Nilakandan v. Padmanabha (2). He overruled an argument fchafc 
Limitation Act, Section 10 applied fco fche case, as to which he cited Kherode- 
money Dossee v. Doorc/amoney Dossee (3). It was also contended in bar of 
limitation fchafc fcbe agency of fche defendant; had not; terminated at any 
rate before fche plaintiff demanded an account iu September 1890, but fche 
Subordinate Judge held on the authority of Rally Churn Shaw v. Dukhee 
Bibee (4) that fche agency must be considered fco have terminated when 
the agent; denied the title of fche principal, and consequently that fche 
plaintiff’s demand for an account had nob been made during fche continu¬ 
ance of fche agency and did not; avail fco meet plea of limitation. He 
accordingly dismissed fche suit. 

The plainfciff preferred this appeal. 

Sankaran Nayar, for appellant. 

Ramachandra Rao Saheb and Vesika Charyar, for respondent. 

JUDGMENT. 

[458] The only question which it is necessary fco consider in fchis 
appeal is whether appellant’s claim is barred by limitation. He alleged 
that;, as fche holder of Alayam Mutha Nair’s sfcauom, he was fche uralan of 
fche Parakat Bhayavafci devasom, fchafc in 1861-62 his predecessor in fche 
sfcanom appointed respondent; as pattamali (agent) and fchafc respondent 
was managing fcbe affairs of the temple as his pafcfcamali, and was therefore 
liable fco render an account of his management and to be dismissed from 
his office by appellant. The respondent denied appellant’s uraima right;, 
and impugned fche document of 1861-62 as invalid. He also pleaded, 
inter alia, limitation in bar of fche claim. The appellant’s predecessor in 
fche stanom had instituted original suit No. 269 of 1873 against respondent 
‘fco set aside a demise of devasom property on kanom on fche ground fchafc 
fche uraima right; was vested in him, fchafc he appointed respondent; aB 
pattamali in 1861-62, and tbat fche latter bad no authority to grant the 
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1893 kanom. In that suit respondent denied the uraima right set up by 
Feb. 10. appellant’s oredecessor and repudiated the document of 1861-62 as invalid. 

- In appeal suit No. 483 of 1873, which arose from that suit, it was 

Appel- finally decided that the Alayam Mutha Nair was not the uralan of 
LATE the institution and that the document of 1861-62 was not binding on 
Civil respondent. As more than twelve years had elapsed when the present 

_' su ifc was brought on 23rd September 1890, the Subordinate Judge 

16 M. 456. fi e i ( i tfi a t it was barred by limitation ; hence this appeal. We think 

the decision of the Subordinate Judge is correct. Appellant’s claim 
rests on his status as uralan of the temple and on respondent’s 
relation to him as pattamali or agent under the document of 1861-62, and 
respondents bad repudiated both grounds of claim when they were urged 
by appellant’s predecessor in the previous suit. The right to sue to esta¬ 
blish them accrued, therefore, in 1874, whilst the present suit was brought 
only in September 1890. It is urged by appellant’s pleader that original 
suit No. 269 of 1873 was instituted in the Court of a District Munsif, who 
has no jurisdiction to entertain the present suit, and that the decision in 
appeal suit No. 483 of 1873 does not render the present claim res judicata. 
This is true, but time began to run against the claim from the date on 
which respondent denied the uraima right set up by appellant’s predecessor 
and respondent’s relation to him as pattamali, and no suit was brought 
within twelve years from the date of such denial. Assuming that for the 
purpose of dealing [459] with the question of limitation the claim 
would not be res judicata if we were at liberty to enter on the 
merits we must still hold that it is barred by limitation on the 
ground that the right to sue bad accrued more than twelve years 
before the present suit and during the lifetime of appellant’s predeces¬ 
sor in the stanom. Another contention on appellant’s behalf 
is that, as respondent did not state in the previous suit who was 
the uralan of the devasom, or that he was himself the uralan, the 
claim cannot be barred. We are unable to accede to this contention. 
It is not necessary that respondent should have either claimed the 
uraima right or stated in whom it was vested, and it is sufficient that 
he then denied that appellant’s predecessor in the stanom was the uralan 
or that the relation of uralan and pattamali subsisted between them. It 
is then argued that Article 124 of the second schedule of the Act of 
Limitation could not apply unless respondent stated who the real uralan 
was. But we do not think that that article is applicable, the suit being 
based on the alleged relation of uralan and pattamali between appellant 
and respondent. The suit is clearly barred either by Article 120 or 144, 
and as more than twelve years had elapsed before suit, it is unnecessary 
to decide which article applies. The present case is similar to the one in 
Balwant Rao Bishwant Chandra Chor v. Purun Mai Chaube (1). 

The appeal must fail, and we dismiss it with costs. 


(1) 101. A. 90. 
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appellate civil—full bench. 

Before Sir Arthur J. H. Collins , Kt. t Chief Justice , Mr. Justice 
Muttusami Ayyar, Mr. Justice Parker and Mr. Justice Wilkinson. 


1892 

Aug. 9. 


Fur* 

Bench. 


Reference under Stamp Act, Section 46.* 

[9th August, 1892.] 

Stamp Act—Act 1 of 1879, Sectioni 51 ( d ), (6). 


16 M. 469 
(F.B.) =» 

2 M.L.J. 181, 


A mortgage-deed, which provided for the transfer of possession of the mortgage 
premises, was exeouted to so jure tlu re-paymenc of money to be advauced for 
the discharge of certain debts owing by the executants. The instrument was 
stamped but not registered; and on its appearing that the amount of the debts 
m question exceeded the sum named, the intended mortgagee refused to oarry 
out the [460] transaction, and the executants executed a deed of conditional 
sale of the same premises in favor of another : 

Held, that the stamp duty paid on the mortgage could be refunded under 
Stamp Act. I of 1879, Section 51 (d), i6). 


CASE referred for fche decision of the High Court under Stamp Act 
1879, Section 46 by the Board of Revenue. 

The case was stated as follows :— 

“On 11th August 1891, one Chinnu and seventeen others of 
i€ Manfcbraai village, Mangalore taluk, executed a document on three stamp 
“ papers of the aggregate value of Rs. 15 in favour of one Raju Cbetbi, 
“ mortgaging two lands assessed at Rs. 80-6-0 for Rs. 1,500. But before 
“ the document was produced for registration, the consideration of the 
“ mortgage bond having been found inadequate to meet all fche demands 
“ of their creditors, and fche said Raju Shefcfci who had not paid fche 
“Rs. 1,500 having refused to lend more money on fche security of fche 

same property, a conditional deed of sale of fche same property for 
Rs. 2,665 was executed and registered on 4fch November last in favor of 
“ one Ravlu Prabhu. The said Chinnu now claims a refund of the value 
“ of the stamps used for the mortgage bond on fche ground that that bond 
has been cancelled, and that fche transaction intended to be effected fcbere- 
“ by has been effected by fche fresh document mentioned above. As fche 
“mortgage (with possession) originally intended in this case does not 
“ differ much from the subsequent conditional sale (subject to redemption 
“ within a given period of years), the refund applied for may, it seems, be 
“ granted under Clause (d), (6), Section 51, of the Stamp Act which does 
“ not expressly require that the parties to both transactions must be the 
“ same as is laid down in the next Clause id), (7) of fche same section ; but 
“ as the Board in its Proceedings, dated 24fch October 1881, No. 2476, 

“ seems to have held that the parties to the two instruments should, be 
“ the same under both the clauses quoted above, I request that I may be 
“ favored with orders on fche subject.” 

The letter of reference of fche Board of Revenue after stating fche facta 
proceeded as follows:— 

“A somewhat similar question came before this Board in 1881, 

“ and in its Proceedings, dated 24th October 1881, No. 2476, it was held 
“that to establish the continuity of a transaction so as to bring it under 
“the terms of Clause (6), Section 51 id) of fche C$61] Act, it, must be 
between the same parties* The Board, however, as now constituted 
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“ doubts the correctness of this view. The omission of the words 
“ between the same parties.’ which occur in Clause (7), from Clause (6) 
“ seems to show that the intention of the legislature was that Clause 
“ (6) should be construed in a sense sufficiently wide to admit of a case 
“ like the present in which, though one of the parties has been altered, 
“ and the new document is technically of a somewhat different nature, 
“ the transaction evidenced by both instruments is practically the same, 
“ viz., the pledging of certain land against repayment of a loan received. 

“ Clause (6). Section 51 (d) of the Act, is apparently the only provision 
“ of the Act under which refund could be made in this case. Clauses l3) 
“ and (4) do not apply, for all the parties seem to have executed the 
“ document, nor does Clause (5) apply, for the refusal to advance money 
“ was merely in respect of an additional amount which was not originally 
“ provided for owing to a mistake.” 

The Acting Government Ploader (Subramanya Ayynr), for the Board 
of Revenue. 

JUDGMENT. 

We are of opinion that the view of the Board of Revenue is correct, 
and that refund may be given under Section 51 (d), (6) of the Stamp 
Act. 


16 M. 461 = 2 Weir 590. 

APPELLATE CRIMINAL. 

Before Mr. Justice Shephard and Mr. Justice Best. 


Queen-Empress v. Nagappa.* [28th March, 1893.] 

Criminal Procedure Code—Act X of 1882, Section 476 —The nearest , Magistrate of the 
first class—Jurisdiction of such Magistrate. 

A Head Assistant Magistrate sanctioned a prosecution under Criminal Pro¬ 
cedure Code, Section 195, on the charge of preferring a false complaint and for¬ 
warded bis [462] proceedings to the Deputy Magistrate of another division of 
the district who ordinarily had no jurisdiction to try offences committed in the 
division under the Head Assistant Magistrate ; 

Held, that the Deputy Magistrate had jurisdiction to try the charge. 

Case referred for the orders of the High Court under Criminal 
Procedure Code, Section 438, by M.R. Weld, Sessions Judge of Kurnool. 
The case was stated as follows :— 

“ I have the honour to refer UDder Section 438 of the Criminal Pro- 
“ cedure Code for the orders of the High Court the proceedings of the 
“ Head Assistant Magistrate of this district under which, having sanc- 
“ tioned the prosecution of a K. Nagappa for preferring a false complaint 
“ under Section 195, he forwarded his proceedings, giving the sanction to 
“ the Deputv Magistrate of the Cumbum division. 

“ In this letter of the 18th August 1892, No. 164, he professes to do 
“ this under Section 476 of the Criminal Procedure Code. 

“ This section says that when a Court is of opinion that there is 
ground for inquiry into any offence referred to in Section 195 committed 
4 before it, it may send the case to the nearest Magistrate of the first 
“ class, and, as the Magistrate of the Cumbum division is probably the 


* Criminal Revision Case No. Ill of 1893. 

.1028 





V.3 • QUEEN-EMPRESS V. PARANGA . 16 Mad. 463 

^nearest Magistrate of the first class to Nandyal, other than the Head 
Assistant Magistrate himself, that officer sent the case to him. 

4| But the Deputy Magistrate of Cumbum has no jurisdiction to try 
^offences committed in Nandyal, and so it appears to me that the sending 
of the case to him by the Head Assistant Magistrate is erroneous. 

It seems to me that the reference of the case by the Head Assistant 
Magistrate to the Deputy Magistrate and the proceedings of the Deputy 
Magistrate of Cumbum are utterly illegal and must be set aside.” 

The parties were not represented. 

JUDGMENT. 

Best, J.—Section 476 says that the Court before which the offence 
is committed may send the case for inquiry or trial to the nearest Magis¬ 
trate of the first class. The words “ having jurisdiction to try such 
offence ” are not to be found in the section. Such being the case, it is to 
be assumed that the order making the. transfer is of itself sufficient to 
confer jurisdiction. 

[ 463 ] The second clause of Section 476 authorizes the first-class 
Magistrate, to whom a case is thus sent, to ‘transfer the inquiry or trial 
“ to some other competent Magistrate.” I fail to see anything illegal in 

these proceedings. . . «• 

SHEPHARD, J.—The substitution of the description “ nearest ” for 
having power to try ” is significant. I agree that the transfer was not 
illegal. 


16 M. 463 — 1 Weir 86. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 


(' Queen-Empress v. Paranga.* [29th March, 1893.1 

Penal Code -Act XLV of 1860, Section n±—Disobedience-to a summons 

~ it is not an offence under Penal Code, Section 171, to disobey a summons 

issued by a British Magistrate directing the person summoned to appear bofore 
him at a place outside British territory. 

• i 

Case referred for the orders of the High Court under Section 438 of , 
the Criminal Procedure Code by H. Bradley, Acting District Magistrate., 

of * * 

. It appeared from the letter of reference that a conviction of an offence 
under Penal Code, Section 174. had proceeded on proof that the accused 
had disobeyed his summons to appear before a British Magistrate at a, 
place situated in the State of Cochin. The referring officer expressed the 
opinion that the conviction was bad. 

The parties were not represented. 

ORDER. 

We do not think the accused was bound to appear before the 
Magistrate at a place outside British territory. The Indian Penal. Code 
applies only to criminal acts done in India under Seotion 2, except in the 
special cases mentioned in Section 3. If the Magistrate had ordinarily 
power to summon witnesses to at tend at a place outsid e Britis h lodia. 

' Criminal Revision Case No. 61 of 1893. 
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1393 the act; of disobedience would then be done in foreign territory and 
March 129. amount to an offence over which he would have no jurisdiction. The 

-proper construe-[464] tion of Section 174 is that the place where a 

Appel- witness is summoned to attend must be in British India. 

LATE We direct that the conviction and sentence be set aside, and the fine 

Criminal, levied be refunded. 


IS W 463 — 

1 Weir 86. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


16 M. 464. 

APPELLATE CIVIL. 


Papireddi and others (Plaintiffs), Appellants v. Narasareddi 
(Defendant), Respondent .* [l9th August, 1892.] 

Transfer of Property Act—Act IV of 1882, Section 54— Oral sale with possession—Land 
worth more than Rs. 100. 

The plaintiff entered into an oral contract to sell oertain land to the defendant 
for Rs. 2,500. and he put him into possession. The defendant made default in 
payment of the purchase money. The plaintiff, having profossed to cancel the 
sale on the ground of this default, now sued to recover possession of the land 
with mesne profits: 

Held, that the sale was not complete, and the plaintiff was entitled to the 
relief sought by him. 

[Doubted, 16 A. 344 (350); R., 29 M. 336 = 16 M.L.J. 395 = 1 M.L.T. 153 = 13 C.P.L- 
R. 164 ; D., 21 M. 291; 6 M.L.J. 33-] 

Appeal against the decree of C. Ramachandra Ayyar, Actiag 
District Judge of Nellore, in original suit No. 17 of 1890. 

This is a suit to recover possession of certain land with mesne profits 
accrued thereon. 

It was averred in the plaint that plaintiff No. 1 had sold the land in 
question to the defendant on the 15th October 1887 for Rs. 2,500 
payable in eight days, and had put the defendant in possession, and that 
defendant had paid Rs. 150 only, and that plaintiff No. 1 had subsequent¬ 
ly cancelled the sale by reason of the non-payment of the balance. The 
District Judge held that time was not of the essence of a contract, and 
he also expressed the opinion that, although the value of the land 
exceeded Rs. 100, the sale accompanied by a transfer of possession was 
as complete as if it had been evidenced by a registered conveyance 
executed before consideration passed. In this view he held that the 
plaintiffs were entitled to a decree for the unpaid purchase money and 
£465]damage8 and not for possession of the land. In this connection he 
referred to Trimalrav Raghavendra v. The Municipal Commissioners of 
Hubli (1), Moidin v. Avaran (2), Shib Lai v. Bhagwan Das (3), and he 
passed a decree in accordance with the above ruling. 

The plaintiffs preferred this appeal. 

Pattabhirama Ayyar, for appellants. 

Rama Rati , for respondent. 

JUDGMENT. 

It is argued that the decision of the Lower Court is contrary to the 
provisions of Section 54 of the Transfer of Property Act, by which it is 

• Appeal No. 119 of 1891. 

(2) 11 M. 263. 

1030 


(1) 3 B. 172. 


(3) 11 A. 244. 



V.] 


RAMASAMI V. PAPAYTA 


16 Mad. 466 


enacted that the transfer of immoveable property above Rs. 100 in value 1892 

can be made only by registered instrument. In this case the value of the Aug. 19. 

property, which was the subject of the contract, was upwards of Rs. 2,000. - 

All that has been found is that there was an oral contract for sale, APPEL- 

£° SS frn° n vs! 760 fc ° ^ e ^ 0n< ^ an ^» an d part-payment of the purchase money LATE 
K5. loO. We cannot concede that possession can take the place of the n IV iL 

registered deed required by Section 54. Moreover possession was only - 

given pending the completion of the contract for sale. It did not amount 16 * ***. 

to any transfer of the property. The cases referred toby the District 

Judge were decided prior to the Transfer of Property Act aod have there- 

fore no application. The decision relied on by Mr. Rama Rau in Janki 

v. (xirjadat (1) is not on all fours with this case, and the decision of the 

majority of the Full Bench proceeded on the ground that the vendor and 

vendee hai colluded bo defraud the persons who had the right of pre- 

emption. Another point urged upon us is that defendant is entitled to 

claim specific performance, and that so long as he has such right, he 

cannot be dispossessed. We observe that a suit for specific performance 

was pending at the time when defendant put in his written statement, 

and we understand that it was dismissed on the ground that the contract,' 

specific performance of which defendant sought, was different from the 

actual contract. The decree of the Court of First Instance was confirmed 

in appeal. It is very doubtful whether defendant can maintain a second 

suit for specific performance of the contract of sale and for execution of a 

registered dead, but, assuming that it can be done, we do not [466] see 

how he can resist the present suit, as the property has not passed to him 

and cannot vest in him until he is in possession of a registered deed. We 

reverse the decree of the Lower Court and give plaintiffs a decree for 

possession and mesne profits from 15th October 1887 to the date on 

which possession is given to plaintiffs to be ascertained in execution. 

Credit must be given to defendant for the Rs. 150 paid to plaintiffs as 
part-payment. Plaintiffs are entitled to their costs throughout. 


16 M. 466-3 M.L.J. 205. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

RAMASAMI AND others ( Defendants Nos. 2 to 4 and 7 to 9), 
Appellants v. Papayya and another ( Plaintiffs ), Respondents * 

[17bh March, 1893.] 

Hindu Law—Gift of land to a daughter—Presumption ns to interest taken by donee. 

In a suit to recover possession of certain land, the plaintiff claimed title under 
a gift made to hismothsr. deceased, by her father, whose sons and grandsons, 
the defendants, had entered into possession on the death of the donee, which took 
place less than three years before suit. The deed of gift was not produced, and 
it did not appear that the donee, who had baea placed in possession of the land 
and had retained it for thirty seven years, was a widow at the time of the gift: 

Held, that the plaintiffs were entitled to a decree, thera being no ground to 
presume that a life-interest merely was intended to pass under the gift. 

CP., 33 0. 947 = 3 G.L.J. 502 = 10 O.W.N. 695 ; 9 O.P.L.R. 95 (100).] _ 

* Second Appeal No. 1070 of 1892. 

(1) 7 A. 482. 
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Second appeal against the decree of H. G. Joseph, Acting District 
Judge of Ganjam, in appeal suit No. 44 of 1892, confirming the decree of 
N. Somayajulu Pantulu, Acting District Munsif of Sompet, in original 
suit No. 243 of 1891. 

The plaintiffs sued for possession of certain land claiming title under 
a gift made to Gangammal, the late mother of plaintiff No. 1, from her 
father. The defendants were the son and grand-sons of the donor, and 
had entered into possession on the death of Gangammal. The defendants 
pleaded that Gangammal had taken only a life-interest. The deed of gift 
was not produced. [467] The District Munsif passed a decree as prayed, 
which was affirmed on appeal by the District Judge. 

The defendants preferred this second appeal. 

Ramachandra Rau Saheb , for appellants. 

Ananda Charlu , for respondents. 

JUDGMENT. 

It is conceded that Gangammal obtained the land in dispute as 
a gift from her father some forty years ago, and that she was in 
possession from that time till her death three years ago. The plaintiffs 
are her son and grandson, and defendants are her brothers and brother’s 
sons. Both the Courts below have held that the plaintiffs are entitled 
to the land and not the defendants. The contention, on appeal, is that 
under Eindu law it must he presumed that a gift to a female is only for 
her life, and reference is made to Mahomed Shumsool v. Shewukram (l) and 
Bhujanga v. Ramayamma (2). 

It is no doubt remarked by the Lords of the Privy Council in 
Mahomed Shumsool v. Shewukram (1) that it may be assumed that a 
Hindu knows that, as a general rule at all events, women do not take 
absolute estates of inheritance which they are enabled to alienate, and 
that in construing the will of a Hindu it is not improper to take into 
consideration what are known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of property. That case was decided 
on the construction of the will. The above case was considered by 
the Calcutta High Court in MussamutKoliany Kooer v. Luchmee Pershadi 3), 
and it was held that women are not, by reason of their sex, debarred 
from taking an absolute estate when such estate appears to have been 
intended by the testator. In Bhujanga v. Ramayamma (2) it was held on 
construction of the document that the property was given as stridhanam. 
In the present case the deed of gift is not produced, nor is it shown that 
Gangammal was a widow when her father gave the property to her. She 
has left sons surviving her. Under these circumstances there is no founda¬ 
tion for the presumption that the donee’s sons were intended to be 
displaced those of the donor. 

Such is not the ordinary intention of a Hindu when he makes a gift 
to his daughter under coverture. 

The presumption relied on by the appellant being inapplicable, we 
dismiss this appeal with costs. 


(1)2 I.A.7. 


(2) 7 M. 387. 
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16 M. 468=3 M.L.J. 327 = 2 Weir 220. 

[468] APPELLATE CRIMINAL. 

Before Sir Arthur J. II. Collins , Kt., Chief Justice, and 

Mr. Justice Parker. 


Queen-Empress v. Samavier * [8fch and 14th March, 1893.] 

sanction. Prosecution of public servants 

^ery or °suoh t 'of n the charges ^efc 
.. bv a h rwr«D®P ut y C? 1l,ectors re P°« , t as he thinks likely to stand investigation 
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CASE referred for the orders of the High Court under Criminal 

Procedure Code, Section 438, by J. W. F. Dumergue, Acting Sessions 
Judge of Madura. 

The case was stated as follows :— 

„ Under Section 215, Criminal Procedure Code, I have the honour to 

submit the following case for the orders of the High Court_ 

„ 41 In a letter, dated 12th August 1892, the Deputy Collector and 

tt Magistrate in charge of the Melur Division of this district reported to 
’ fi Collector and District Magistrate the result of an inquiry he had been 
■ directed to make into certain accusations preferred against Samavier, the 
“ Deputy Tahsildar and Second-class Magistrate of Tiruppattur. 

“In the fifth paragraph of bis letter, the Depuoy Collector writes as 
follows:—‘ Several instances of receipt of bribes or illegal gratification 
‘ by the Sub-Magistrate have been mentioned by the witnesses. The 
evidence regarding some of the instances is hearsay, but as regards two 
or three cases, the evidence, so far as it is available, is direct and 
satisfactory, and there is sufficient ground to hold that the allegations 
“ are true.’ 

“ In the succeeding three paragraphs the Deputy Collector for- 
“ mulate8 three charges against the Deputy Tahsildar in his [469] 
“capacity as a Magistrate. The ninth paragraph contains a recom- 
M mendation that the Deputy Tahsildar should be suspended in order 
* that ‘ further inquiries in respect of these cases, as well as iD respect 
“ of the other cases which are mentioned by the witnesses, but in which 
‘ the evidence is not so satisfactory,’ may be made. Tbe remainder of 
“ the letter is occupied with statements regarding 4 the general reputation ' 

“ of the Sub-Magistrate and his unfitness for the post he holds. 

“ This report was forwarded by the Collector to the Board of 
“ Revenue with an endorsement, dated 16th August 1892, in which it is 
4 requested that ‘ necessary sanction may be accorded to prosecute 
“ M.R.Ry. M. Samavier, Deputy Tahsildar and Second-class Magistrate 
** of Tiruppattur, for bribery under the Indian Penal Code.’ 

“ Thereupon tbe Board of Revenue, in the Department of Land 
^Revenue, passed the following Resolution, dated 24th August 1892;— 


M V—130 
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The Collector may prosecute M. Samavier, Deputy Tahsildar and 
“ Sub- Magistrate of Tiruppattur for bribery or such of the charges set 
“ forth in the Deputy Collector’s report as he thinks likely to stand 
“ investigation by a Criminal Court. The complaint should be lodged 
'' before the Head Assistant Magistrate as proposed.’ 

“ This resolution was communicated by the Collector to the Deputy 
‘Collector who was ‘ requested to place the papers in the hands of the 
“ Public Prosecutor, Madura, with necessary instruction in view to 
M. Samavier, Deputy Tahsildar and Second-class Magistrate of 
“ Tirupputur being prosecuted for bribery before the Head Assistant 
“ Magistrate at a very early date.’ 

“ The Sub-Magistrate was accordingly prosecuted in three separate 
“ cases. In one case he was discharged, but in the other two cases he 
“ has been committed to this Court for trial under Sections 161 and 165 of 
“ the Indian Penal Code. The question is whether the resolution passed 
“ by the Board of Revenue is the legal sanction required by Section 197, 
“ Criminal Procedure Code, and whether the proceedings finally instituted 
‘ against the accused are protected by legal sanction. 

“ The first objection which has been raised on behalf of the accused 
“ does not present any real difficulty. It has been argued that as the 
‘ accused is prosecuted in his judicial capacity, the Board of Revenue 
is incompetent to grant sanction and cannot [470] be considered 
“ ‘an officer’ empowered by Government. But under Section 197, Criminal 
“ Procedure Code, sanction may be granted by the ‘Court or other authority’ 
to which a Judge or public servant is subordinate and whose power to 
“ give such sanction has not been limited by Government. Then in the 
“ case of Raghoobuns Sahoy v. Kokil Singh alias Gopal Singh (1), it was 
“ held that the word ‘Court’ used in Section 195, Criminal Procedure Code, 
includes a tribunal empowered to deal with a particular matter and 
authorized to receive evidence bearing on that matter, in order to enable 
it to arrive at a determination. The same interpretation must, I think, 

‘ be applied to the word ‘Court’ used in Section 197, Criminal Procedure 
Code, and, although the Board of Revenue is not the authority to which 
“ the accused is subordinate as a Judge, nevertheless the Government 
" iu its Order, dated 26th March 1891, Mis. No. 582, Judicial, expressly 
authorized the Board of Revenue to sanction the prosecution ofTahsildars, 
ti Deputy Tahsildars and Taluk Sheristadars in their magisterial capacity. 
Under these circumstances I overruled this objection and held that the 
Board of Revenue was competent to grant sanction in this case. 

‘ It was then argued that sanction ought not to have been conveyed 
in the vague terms used by the Board of Revenue; that it was the duty 
of the Board itself to arrive at a determination regarding the particular 
offences for which the accused wa9 liable to prosecution ; that in failing 
to do this and leaving the Collector to decide what offence or offences 
should be chosen as the subject of prosecution, the Board of Revenue 
practically delegated its power of sanction to the Collector ; that this 
course is opposed to the rule of law delegatus non potest delegare and that 
‘consequently there has been no legal sanction. These arguments 
have, in my opinion, considerable force. 

" It appears to me that the principle which is enunciated in Section 
195, Criminal Procedure Code, and which requires all practicable 
“ definiteness in respect of the offence for which prosecution is sanctioned 


(1) 17 C. 872. 
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*. “ust.be held to apply at least equally to cases falling under Section 197, 1893 

“ Uia ? U , ^°o 0 dure Code. I am inclined to think that this principle March 14, 

m mu ® 6 be , held to a PP l y with even greater force to cases under the latter - 

„ ? 0cfcl0 ?’ because [471] under Section 537, Criminal Procedure Code, APPEL- 
„ J ri *0gularity with regard to the sanction required by Section 195 can LATE 
€ i 0 le ^ ie di6d within certain limits, but no such provision is made with CRIMINAL. 

c< l0 S ar( l Section 197, and any failure to comply with its requirements - 

t , mus t therefore be absolutely fatal to a prosecution. In the present 1® W8= 

,, case the utmost precision in respect of the offences for which the® M.LJ. 221 
^accused was to be prosecuted was practicable, but nothing could be =2Welr220. 

tt more indefinite than the terms in which sanction to prosecute was 
granted. 

4< * s true that in Regina v. Vinayak Divakar( 1), the Government 

M sanctioned the prosecution of a magistrate ‘ on such charges as Mr. C. 
u m ay be prepared to prefer against him,’ and that no disapproval of these 
lt terms was expressed by the Bombay High Court. But between that case 
ti aQ d the present one there is, I submit, a marked difference. In the 
<t former case the Government, in giving sanction ordered that, before 
ti the commencement of the proceedings the accused Magistrate should 
ti h© furnished with copies of charges and lists of the witnesses by 
tt whom they will be supDorfced and allowed full opportunity for the 
t preparation of his defence.’ The accused therefore wasdefinitely informed 
before proceedings commenced, what the charges against him were, and 
Westropp, C J., observed that Government was careful that the 
prisoner should have fair play.’ But in the present case the accused was 
denied access to material papers until after be had been committed 
“for trial, when copies were furnished from this Court. No expla¬ 
nation was taken from him before he was prosecuted, and altogether, 

“ therefore, he had no opportunity of knowing, until proceedings actually 
commenced, what charges he was called upon to answer. 

Moreover, in a case with reference to the section corresponding to 
“ Section 195 of the present Code of Criminal Procedure, a * so-called 
“ sanction ' in the following terms : ‘If the petitioner thinks there is suffi- 

* cient evidence against Annoda Prasad Sircar, I have no objection to give 
“ same sanction asked for herein, was held insufficient.’ In the present 
“ case the sanction given by the Board of Revenue was certainly limited 

* to the cases reported on by the Deputy Magistrate: but it was left to the 
“Collector to prosecute the accused ‘for bribery or such [472] other 
“ charges as he thinks likely to stand investigation by a Criminal Court.' 

“ Here it must be noted that according to the Deputy Magistrate him- 
“self the three specific cases as well as the others required ‘ further inqui¬ 
ries.' The Madras High Court Vythiyanatha Aiyan v. Vythiyantha 
“ Aiyan (2) and Queen Empress v. Natchi (3) have, with reference to 
“ Section 195, Criminal Procedure Code, laid down the rule that ‘ it is 
“ not enough that a case is alleged which requires investigation, that 
“ sanction should not be given by any Court without first examining the 
“ evidence an 1 that the object of giving the power to sanction is to 
“ secure, as far as possible, that no man shall be prosecuted unless the 
“ Court hearing the case or a superior Court is satisfied that it is a proper 
“ case to put the party on his trial. The same rule is implied in the 
“ Calcutta case to which I have allude d in paragraph 9 of this letter, a nd 

(2) Weir’s Criminal Rulings, 3rd Ed. 852. 
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this rule does not appear to have been followed in the present case. 
Unless the evidence is to be examined and the definite decision arrived 
at by the authority empowered to grant sanction, whether under 
Section 195 or Section 197, Criminal Procedure Code, there would be no 
necessity for previous sanction. 

" On these considerations it appears to me that the Board of Revenue 
did delegate its power of sanction to the District Magistrate, and it 
"further appears that the District Magistrate then delegated it to the 
3 M.L.J. 227 “ Deputy Magistrate who was directed generally to instruct the Public 
=2Weir220. Prosecutor ‘in view to M. Samavier being prosecuted for bribery.’ 

Hence the offences, in respect of which the accused was prosecuted, 
were selected by the Deputy Magistrate. Even if, under the authority 
of Regina, v. Vinayak Divakar (1), the Board of Revenue, standing in 
the place of Government, could confide the duty of preferring charges to 
a particular officer, still under the same authority that duty cannot 
legally be delegated by that officer to any one else. 

Under all these circumstances I am of opinion that no such sanc¬ 
tion as is required by law has been giveD in the present case and that 
the commitment of the accused for trial is illegal. 

On my expressing this opinion it was contended that the commit¬ 
ment ought to be quashed and the accused discharged by [473] this 
Court under Section 532, Criminal Procedure Code. But in this case there 
was no question as to the competency of the Head Assistant Magistrate 
to commit for trial, and objection was made on behalf of the accused as 
soon as the Head Assistant Magistrate commenced the inquiry. More¬ 
over, the section quoted does not authorize this Court to discharge the 
accused in cases falling under it, but to order a fresh inquiry by a com¬ 
petent Magistrate. If the sanction under which the inquiry was under- 
t> taken is invalid, no magistrate is competent to make a fresh inquiry. I 
, 4 ru led therefore that; the section was inapplicable, that the case is 
u governed by Section 215, Criminal Procedure Code, and that the accused 
must be held to bail, pending the orders of the High Court.” 

Mr. P. A. D' Rozario and Sundara Ayyar, for the accused. 

The Acting Government Pleader and Public Prosecutor (Subramanya 
Ayyar) for the Crown. 
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JUDGMENT. 

It is not now contested that the Board of Revenue is the authority 
that has been empowered by the Local Government to grant the requisite 
sanction under Section 197, Criminal Procedure Code, and we agree with 
the Acting Sessions Judge that the Resolution of the Board, dated 24th 
August 1892, is not a legal sanction. 

The sanction required under Section 197, Criminal Procedure Code, 
must be granted with reference to some specific offence with which the 
accused is charged in his capacity as a public servant, and the intention 
of the legislature clearly was that the authority empowered to grant the 
sanction should take the responsibility of deciding there were reasonable 
grounds for prosecuting such public servant for such offence. 

In the Resolution of 24th August 1892, the Board 4oes not sanction 
the prosecution of the accused for any offence designated by itself, but 
merely delegates to the Collector the power of selecting, out of several, 
such charges as he thinks likely to stand investigation. 


(1) 8 B.H.C.R. (C. C.), 32. 
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The Board has no legal power so to delegate its discretion, and 1893 
irregularity id a sanction granted under Section 197, Criminal Procedure March 14. 
Code, is not cured by the provisions of Section 537. - 

The omission to re-enact in Section 197 the permission given in APPEL- 
Section 195 to grant a sanction in general terms—as also the exclusion of LATE 
a sanction (irregularly) granted under Seetiou 197 from [474] the opera- CRIMINAL. 

tion of Section 537 —point to a deliberate intention on the part of the - 

legislature to throw upon the authority empowered to grant the sanction, *6 M. 468 = 
the duty of designating the offence for which leave to prosecute is given, 3 M.L.J. 227 
and this duty cannot be delegated. =2 Weir 220. 

On the ground that no legal sanction has been given we must quash 
the commitment un^ler Section 215, Criminal Procedure Code. 


16 M. 474 = 3 M.L J. 124. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Srinivasa ( Fiamtiff ), Appellant v. Rathnasabapathi 
( Defendant ), Respondent J [5th and 14th December, 1892.] 


District Municipalities Act {Madras} —At IV of 1884, Section 261— Limitation — Con¬ 
tract Act—Act IX of 1872, Section 74— Penalty. 

The council of a municipality, under Madras Act IV of 1884, entered into a 
contract for the lighting ot the town whereby it was provided that the deposit 
made by the contractor should be forfeited on any default made by him in 
oarrying out the terms of the contract. One holding a decree against the con¬ 
tractor attached the amount of the deposit in the hapds of t.he municipal coun¬ 
cil, but the council subsequently passed a resolution in July 1888 declaring 
that the amouut of the deposit had been forfeited. The decree-holder having 
purchased from the contractor his right to the money in question now sued in 
1890 to recover it from the municipality : 

Held, (1) that the suit was not barred by the rule of limitation in Madras 
District Municipalities Act, Section 261 ; 

(2) that the provision for for feitura io the contract was penal and unenfocoe- 
able and consequently that the resolution of July 1888 was ulba vires. 


N.F., 29 M. 119 = 16 M.L.J. 37; R-. 31 M. 54 = 17 M.L.J. I 537 = 2 M^L.T. 461 ; 32 M. 
371 = 4 lnd Cas. 32 (33) = 19 M.L.J 333 = 4 M.L T. 209 ; 33 M. 3<5 (394) = 3 
Ind. Cas 941 = 20 M.L.J. 230 = 6 M.L.T 334; 24 M.L.J. 488= 13 M.L.T. 391 
(404) =(1913) M.W.N. 341 ; D., 28 M. 551.] 


Petition under Provincial Small Cause Courts Act, Section 25, pray- 
□g the High Court to revise the proceedings of T. Ramasami Avyangar, 
lubordinate Judge of Negapatam. in Small Cause suit No. 914 of 1890. 

In 1887 one Harithirthavvan entered into a contract with the Muni- 
ipal Council at Negapatam for the lighting of that town, and under the 
arms of the eontraot be deposited Es. 500 which it was provided should 
a forfeited on any default made by him >n carrying out his contract 
'he contractor failed to perform his [475] contract and the.Municipal 
louneil passed a resolution on 25th July 1888 forfeiting the deposit, 
'he plaintiff was the holder of a decree passed against the contractor in 
seeution or which the above-mentioned sum was attached on 15th 
annary 1888. On the 18th of July the Municipal Council resolved that 
Is. 424 only were due to the contractor and should accordingly be remitted 
»Court. This resolution having been cancelled by that of 25th July above 


Civil Revision Petition No. 465 of 1891. 
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referred to, the plaintiff purchased from the contractor his right to the 
money in the hands of Municipal Council and be now sued in 1890 
to recover the amount. The Subordinate Judge held the suit was barred 
under the Madras District Municipalities Act. Section 261, and he 
accordingly dismissed the suit. 

The plaintiff preferred this petition. 

Rama Rati, for appellant. 

Pattabhirama Ayyar , for respondent. 

JUDGMENT. 


We are of opinion that the Subordinate Judge is in erroy in holding 
that the suit is barred under Section 261, Madras Act IV of 1884. The 
cases contemplated in that section are suits for compensation and for 
damages, and the principle is to allow public bodies time for tender of 
amends to the parties so as to avoid litigation--see President of the Taluk 
Board , Sivaganga v. Narayanan (l) and cases quoted therein : aiso Chunder 
Silchur Bundopadhya v. Obhoy Churn Bagchi{ 2) and Joharmal v. The 
Municipality of Ahlnednagar (3). Upon the second point we are of 
opinion that the penalty prescribed by the muchalka of 22nd March 1887 
is one which cannot be enforced since the contract renders the penalty alto¬ 
gether irrespective of the importance of the breach—see Soper v. Arnold(i) 
and Lachman Das v. Chatcr{5) % The contract does not fall within the 
exception to Section 74 of the Indian Contract Act, since the bond was 
not given under the povisions of any law for the performance of any public 
duty or act in which the public are interested. No doubt the public are 
in a sense interested in the proper lighting of the municipal town, but 
the contract is not odo for which any special provision is made in the 
Municipal Act and cannot be placed in a different category to a contract 
made with any private individual. 

[4761 The resolution of the Municipal Council of 25th July 1888 was, 
therefore, ultra vires. We must set aside the decree of the Subordinate 
Judge and decree in plaintiff’s favour for Rs. 424-2-5 with costs in both 
Courts. 


16 M. 476. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Subbarayadu ( Petitioner ), Appellant v. PEDDA SUBBARAZU 
{Counter-petitioner). Respondent .* [29th March, 1892.] 

Civil Procedure Code—Act XIV of 1882. Sections 311, M2—Application to set aside 
execution sale—Remedy of one claiming adversely to the judgment-debtor—Revision 
petition — Jurisdiction. 

One alleging himself to be the undivided brother and. as such, the legal repre¬ 
sentative of a deceased judgment-debtor applied to have set aside a sale of certain 
property alleged by him to be joint family property, which had taken place in 
execution of the decree. He did not make the purchaser a party to suoh 
application. The Court of First Instance dismissed the application. On appeal, 
the Appellate Court made the purchaser a party to the proceedings, and holding 
that there was irregularity in conducting the sale reversed the order of the Court 
of First Instance : 

* Letters Patent Appeal No. 38 of 1891. 

(1) 16 M. 317. (2) 6 C. 8. 

(4) 37 Ch. D. 96 [see also 14 App. Cas. p. 429]. 

1038 


(3) 6 B. 580. 
(5) 10 A. 29. 
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Mr Lexers Patent, Section 15, against the order of 

Mr. Justice PARKER made on civil revision petition No. 199 of 1890. By 

that Petition the petitioner prayed the High Court to revise the order of 
O. A. Bird, District Judge of Godavari, in appeal suit No. 72 of 1889 

reversing the order of R. Hanumanta Ran, District Munsif of Tanuku, made 
on miscellaneous petition No 1338 of 1888 


The Petitioner, before the District Munsif, prayed for the cancellation 
of the sale of certain land which had taken place in execution of a decree 
passed against his undivided brother Subba-[477] razu (since deceased). 
The widow of the deceased judgment-debtor bad been brought on to the 
record in execution proceedings as his representative. This was objected 
to as an irregularity, and further irrugularities in the publication of the 
proclamation of sale and in the conduct of the sale were alleged, as well 
as consequent injury to the petitioner. The District Munsif held that 
neither the irregularities nor the injuries were proved, and accordingly 
dismissed the petition. 

On appeal the District Judge first joined the execution-purchaser 
as a party to the present proceedings, and subsequently made an order, 
by which he directed the petitioner to be brought on to the record as the 
representative of the deceased judgment-debtor and set aside the order 
confirming the sale. The execution-purchaser preferred the above petition 
under Civil Procedure Code, Section 622. 

The petition came on for hearing before Mr. Justice Parker who 
dismissed it on the grounds stated in the following judgment of the High 
Court. The petitioner preferred this appeal under Letters Patent 
Section 15. 

Sriranga Chariyar, for appellant. 

Mr. W. S. Gantz , for respondent. 
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JUDGMENT. 

In small cause suit No. 1032 of 1886 on the file of the Sub-Court at 
Ellore, plaintiff obtained a decree against petitioner’s brother Subbarazu, 
and upon his death made his widow a party to execution proceedings. 
He then attached certain property and brought it to sale, at which 
petitioner, before us, became purchaser. Thereupon the brother of the 
judgment-debtor applied for the sale being set aside and stated that 
as undivided brother he was the judgment-debtor s legal representative ; 
that the property sold in execution was joint family property, and that 
there was material irregularity in conducting and publishing the sale. 
He did not, however, make the purchaser a party to his application, 
and the District Munsif held that no material irregularity was proved! 
and dismissed the application. On appeal, the Judge made the purchaser 
a party to the proceedings, and, being of opinion, that there was irregularity 
in publishing the sale, cancelled the order refusing to make the appellant 
representaive of the judgment-debtor and the order confirming the sale. 
The purchaser applied to this Court for the order being set aside under 
Section 622, Civil Procedure Code. Mr. Justice [478] Parker rejected his 
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application on the ground that the Judgedid not set aside the sale though he 
intended to do so, and that, as the purchaser was in possession, he was not 
prejudiced. Hence this appeal under the Letters Patent. 

The District Judge recorded no finding that by reason of the irregu¬ 
larity in publishing the sale any loss was sustained, and in the absence of 
such finding, it was not competent to him to set aside the sale. Although 
the purchaser was made a party on appeal, the Judge was in error in 
finding that there was irregularity in publishing the sale upon evidence 
recorded by the District Munsif when the purchaser was not a party to 
the proceedings, without giving him an opportunity to test the evidence by 
cross-examination and to cite rebutting evidence, if any. Again, the ap¬ 
plication shows that if the property attached and sold was joint as stated 
therein, it must have survived to the applicant on the death of his brother 
and thereby become his exclusive property. When a person seeks to set 
aside a sale by reason of a title adverse to that of the judgment-debtor at 
the. date of attachment, his proper remedy as observed in Asmutunnissa 
Begum v. Ashruff Ah (L) is a regular suit and not a proceeding under Sec¬ 
tion 311. If the property was, on the other hand, the separate estate of 
the deceased judgment-debtor, his widow was bis legal representative. We 
do not see our way to confirm the order of the District Judge or of the 
learned Judge who upheld it. We set aside the order of the District Court 
and restore that of the District Munsif. The respondent will pay appelr 
lanb’s costs in this Court and in the Lower Appellate Court. 


16 M. 479=3 M.L.J. 47. 

[479] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt. % Chief Justice , a nd 

Mr. Justice Parker. 


Sarangapani and others ( Defendants Nos. 1, 3, and 4), 
Appellants v. The Secretary of State for India in Council ; 

{Plaintiff), Respondent. ' [10th and 11th January, 1893.1 

Abkari dct—Act I of 1886 (Madras), Section 28— Attachment for arrears of revenue — 
Subsequent attachment in execution of decree—Priorities. 

Certain land was put under attachment for arrears of revenue uader Madras 
Abkari Act, Section 29 ; the same land was subsequently attached iu execution 
of a money decree against the defaulter and the defendant purchased it at the 
Court sale. The Collector of the district intervened in execution and objected 
to the sale of the land in question, but his objection was rejected, A suit was 
now brought in the name of thG Secretary of State for a declaration that the 
land was liable for the arrears of revenue in respect of whioh the attachment 
under Abkari Act had been made : 

Held, that the plaintiff was entitled to the declaration asked for. 

SECOND appeal against the decree of C. Venkobachariar, Subordi¬ 
nate Judge of Tanjore, in appeal suit No. 377 of 1891, affirming the decree 
of A. Kuppusami Ayyangar, District Munsif of Kumbakonam, in original 
suit No. 81 of 1890. 

The facts of the case are stated above sufficiently for the purposes of 
this report. 

^ _ • . • 

* Second Appeal No. 659 of 1892. 

N.B. For arguments of the Counsel, see 3 M.L.J. 47.—ED. 

;• ■ '(1) 15 C. 488. ! 
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The defendants preferred this second appeal. 

Rama Ran, for appellants. 

The Acting Government Pleader {Subramanya Ayyar), for respondent. 
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provisions oftta . made the P rio1 ' attachment under the 

provisions of the Manras Abkan Act I of 1886, Section 28 The lands were _ 

Question 9 is wf t^ h fh by aPnVatS ° rdditor aud 3oId in execution. The « M- 479= 
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liability to be so d under the attachment previously made by the Collector. 

the A * A T r A lear " ed Pleader contends that the terms of Section 28 of 
the Abkan Act do not extend the provision of Section42, Madras Act II of 

bb4, to sales for arrears of Abkan revenue, and that since the Revenue 
Recovery Act does not prohibit alienation after attachment, the attach¬ 
ment made by the Collector is absolutely void either against a private 
alienation or against a subsequent attachment in execution of a Court 
decree If this contention be valid, it would follow that the Crown 
would be in a worse position than any private creditor, even though 
making the first attachment, since it could not even claim rateable 
distribution under Section 295, Code of Civil Procedure, because the 
attachment made by it, though made under the provisions of the law, was 
not made in execution of a decree for money. 

We cannot accede to the contention. The attachment made by the 
Collector did undoubtedly render the property subject to be sold under 
Section 28 of tbe Abkari Act, and the creditors who subsequently attach¬ 
ed in execution of a Court-decree could not attach a larger interest 
than then belonged to his judgment debtor. That interest was subject to 
the liability which had been legally imoosed in due course of law and the 
purchaser could tarke no more. Tbe principle of the decision in Subra- 
maniya v. Rajaram (l) applies. This is not a case of competition 
between different decree-holders under the Civil Procedure Code. 

In this view it is not necessary to consider the wider question as to 
'whether as a Crown debt the Collector’s claim would have precedence. 

The second appeal is dismissed with costs. 

18 M. 481. 

[481] APPELLATE CIVIL. 

Before Sir Arthur J. B. Collins , Kt., Chief Justice, and 

Mr. Justice Handley . 


Narasinga Rau {Plaintiff), Appellant v. Venkatanarayana 

and others ( Defendants ), Respondents 
[20th and 26th October, 1892.] 

*Civil Procedure Code—Act XIV of 1982, Sections 13 and 43—Rea judicata— Suit by 
mortgagee for personal remedy in one Court -- Subsequent suit against mortgaged 

property in another Court —Latter suit not within jurisdiction of former Court _- 

Transfer of Property Act, Section 99. 

A bond, whereby certain immoveable property was hypothecated as seourity 
for a debt, was executed at tha place of residence of the obligor, which was with¬ 
in the jurisdiction of a Court other than that witbin the jurisdiction of wbioh 
the property hypothecated was s itpate. The obligee brought a suit in the former 

" Second Appeal No. 1584 of 1889. 

(1) 8 M. 573. 
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Court to recover the principal and interest due on the bond against the obligor 
personally, on the covenant to pay contained in the bond, and prayed also for 
sale of the property hypothecated. That Court dismissed that suit so far as it 
related to the property, and also so far as the claim for principal was concerned, 
but awarded the plaintiff the interest claimed agaiost the defendant personally. 
Subseo-iently the obligee brought a suit in the Court within the jurisdiction of 
which i! e property was situate for recovery of the principal money due on the 
bond by sale of tbe hypothecated property: 

Held, that the latter suit was not barred by reason of tbe former suit, either 
under Section 13 or under Section 43, Civil Procedure Code. 


Second appeal against the decree of J. Kelsall, District Judge of 
Vizagapatam, in appeal suit No. 40 of 1889, confirming the decree of 
K. Ramalinga Sastri, Principal District Munsif of Vizagapatam, in original 
suit No. 109 of 1888. 

The facts of the case appear sufficiently for the purposes of the report 
from the following judgment of the High Court. 

Mr. Michell , for appellant. 

None of the lands comprised in the mortgage are situate within the 
jurisdiction of the Court of the District Munsif of Vizianagram in which 
the former suit No. 116 of 1884 was brought, and therefore that Court 
was not a Court of jurisdiction competent [482] to "try” the present 
suit, within the meaning of Section 13, Civil Procedure Code, at all 
events so far as the present suit is a suit to enforce the mortgage 
against the mortgaged property (compare Misir Raghobardial v. Sheo Baksh 
Singh (1). Nor is the present suit barred under Section 43, Civil Procedure 
Code. It was impossible for the plaintiff to obtain rebel by way of enfor¬ 
cing his security in the former suit, because tbe Vizianagram Court had no 
jurisdiction to grant such relief, and he was therefore not bound to include 
in that suit a claim for such relief along with his claim for relief against 
the defendant personally. It is true that be did, as a matter of fact, ask 
for a decree against the property as well as agaiust the defendant personally 
in that former suit; but the fact that he so prayed for relief which the 
Court had no jurisdiction to grant canDot bar him from afterwards suing 
for such relief in a competent Court. Nor would it have been possible for 
him to have included both claims, that for relief against the property 
and that for relief against the person, by bringing his suit in the Vizaga¬ 
patam District Munsif’s Court, because, though that Court had jurisdic¬ 
tion in respect of tbe claim against the land, it had no jurisdiction in 
respect of the claim against the defendant personally, inasmuch as the 
defendant resided in Vizianagram and the mortgage was executed there. 
Therefore this is a much stronger case than the cases where it has been held 
that a person who could, by obtaining the leave of the Court, have brought 
a single suit in one Court in respect of lands situate in the jurisdiction of 
different Courts, but instead of doing so has brought a suit only in respect 
of the land situate in the jurisdiction of the Court in which such suit was 
brought, is not barred from afterwards suing in respect of the lands situate 
in the jurisdiction of another Court or other Courts— Subba Rau v. Rama 
Raui 2), Pattaravy Mudali v. Audimula Mudali (3), Bungsee Singh v. Soodist 
Lalli 4). But, further, the mortgagee (plaintiff) is exempted from the opera¬ 
tion of Section 43 of the Code by Section 99 of the Transferof Property Act fi 
and entitled to obtain a money decree against the mortgagor on his personal 
liability, and afterwards to sue for a decree against the mortgaged property.. 


(l) 9 C. 441. 

(3) 5 M.H.C.R. 419. 
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(2) 3 M. H.O. R. 376. 
(4) 7 0. 739. 
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K«h 9 t? 88 ]%^ f "i P ” PWt5r Aot f d “ 0S '**7 to this ease, because, 

lormer,™^oSnd.TN^16^ lS^ 18 79. the decree in the 

of the coming into force oTthat 1 ^ 7 ' 3 ubse 3 uant ' n d L ate to the d‘te 
nf A«f 6 r 6 , Acfc > and the questioD whether Section QQ 

1 -2 

LnLT fuf iu f a . decree for arrears of interest duo on a mortgage 
executed before the passing of tee Transfer of Property Act anplied to hale 

the mortgaged property attached and sold in satisfaction of the decrle 

which was obtained after the passing of that Act. The High Court held 

that nr * 0 “? de ° f anforoln S ‘ h f dec "w was a matter of nrocedure, and that 
that procedure was governed by the Transfer of Property Act. Therefore 

^action 99 of that Act excluded the operation of Section 43 of the Code of 

Civil Procedure In the present case the plaintiff sues on the cause of 

action, and to obtain the relief which formed the foundation of and the 

f° Ug . ' n f U 'l N u°u UG , 0f . 18 ? 4 ' He doesnot S00kto entoroe the 
decree for interest which he obtained. Therefore Section 99 of the Transfer 

°j ^°P I e ^ y Acfc does Dob apply, and the operation of Section 43 of the Code 

°1 r , i v, i, ed ? re - IS n ° fc excluded ‘ With re gard to Section 43 the test is 
that laid down in Moomhee Buzloor Rusheem v. Shumsoonissa Begum (2). 

The District Munsif had no jurisdiction in suit No. 116 of 18S4 over 
the mortgaged property. It was open to the plaintiff to withdraw that 

suit with the leave of the Court, or for the Court to dismiss the suit as 

framed on the ground of want of jurisdiction. In either case plaintiff 
could have filed his suit on the mortgage in a Court competent to try it 
He elected to abandon his right as a mortgagee in order to obtain' the 
decree for money which the Court could give him. Section 43 of the 

Civil Procedure Code precludes a suit based on the abandoned right_ 

Gumaniv. Ram Padcrath Lal{ 3), Ukkav. Da<ja ( 4 ). 

If the Court had power to give the plaintiff a decree for principal and 
interest, and gave him a decree for interest alone, the [484] plaintiff 
should have appealed if he was dissatisfied with the decree. IT 9 cannot 
now seek to rectify the mistake, if it was a.mistake, by filing another 
suit on the mortgage. The decree for interest alone appears to have been 
agreed to by the plaintiff’s vakil, who apparently abandoned the other 
claims made in the plaint in that suit. Section 43 of the Code of Civil 
Procedure was intended to prevent multiplicity of suits, that’is to prevent 
the very course which the plaintiff has chosen to take. 

If the question of hardship were open to discussion, it might fairly 
be urged for the second defendant that it would be unfair to deprive him 
of the benefits of a purchase made possibly on the strength of the plaint¬ 
iff's abandonment of his rights as mortgagee in suit No. 116 of 1884. 

Mr. Michell, in reply. 

If in execution of his decree in original suit No. 116 of 1884, the 
plaintiff bad attempted to bring the mortgaged property to sale, he could 
have been met with the objection under Section 99, Transfer of Property 
Act, that he could only do so by instituting such a suit as the present 
suit, and that he was entitled to do so, notwithstanding Section 43 , Civil 
Procedure Code. 


(1) 10 M. 129, 
(8) 2 A. 838. 


(2) 11 M.I-A, 561 (605.) 
(4) 7 B. 182. ' 
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JUDGMENT. 

In 1879 first defendant hypothecated to plaintiff the lands in ques¬ 
tion in this suit by registered deed (Exhibit A) for Rs. 1,000.. In default 
of payment within four years the deed [485] provides that plaintiff 
“ shall take possession and enjoy the lands, this very bond being taken 
as a sale-deed.” The deed contains a direct covenant by first defendant 
for payment of the mortgage-debt, principal and interest. Plaintiff sued 
first defendant in original suit No. 116 of 1884 in the Vizianagaram 
Munsif's Court for recovery of the mortgage-debt from first defendant 
personally aud by means of the mortgage property. It is admitted that 
none of the mortgaged lands are within the territorial jurisdiction of the 
Vizianagaram Munsif. As against the land, therefore, plaintiff could have 
obtained no relief in that suit, and the District Munsif accordingly 
dismissed his suit so far a3 it related to the lands mortgaged. He also 
dismissed the suit for the principal of the mortgage debt, apparently on 
the ground that the mortgage was one by conditional sale and therefore no 
suit would be for the mortgage-debt, but he gave plaintiff a personal decree 
for the interest due on the ground that the bond expressly provided for it. 
He appears to have overlooked the fact that the bond contained an express 
covenant for payment of principal as well a9 interest. 

In the present suit plaintiff prays in the alternative for possession of 
the mortgaged lands or for recovery of the principal of the mortgage-debt 
Rs. 1,000 by sale of the mortgaged property. Second defendant is in 
possession of part of the mortgaged property under an alienation 
by first defendant. Defendants 3 and 4 are in possession of other parts 
of the lands claimed. Third defendant sets up a title to the lands in his 
possession as belonging to his Karnam’s mirasi. Eourth defendant dis¬ 
claims ail interest in the plaint lands and asks for costs. Both the Lower 
Courts agree in dismissing the suit on the preliminary ground that it is 
barred bv Sections 13 and 43 of the Civil Procedure Code. Plaintiff 

v 

appeals. , 

In our opinion the Lower Courts are in error in throwing out the 

suit on this preliminary ground. Clearly the matter is not res ]udico>tO> 
within the meaning of Section 13 of the Code, for the District Munsif s 
Court of Viziauagaram was not a Court of jurisdiction competent to try 
the suit so far as it relates to the mortgaged lands. Neither do we thin 
does Section 43 bar the present suit. It is pressed on us bv the learned 
Advocate-General for second defendant that plaintiff must be taken to have 
intentionally relinquished that portion of his claim relating to the [486J 
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If the plaintiff had withdrawn his suit in the Vizianagaram District 
Munsif’s Court in order to bring a suit in the Vizagapatam Court he 
would not have been able to sue on his personal remedy in the latter 
Court, which had no jurisdiction in respect of that remedy ; while, on the 
other hand, the former Court had no jurisdiction in respect of his remedy 
against the property. He was not bound to give up bis personal remedy. 

Whether the plaintiff could have appealed or not against the decree 
in the Vizianagaram Munsif’s Court, is a question which is not, it is sub¬ 
mitted, material in the present suit, for such appeal could only have been 
in respect of the personal claim, which alone was open to him in the suit 
in that Court, but the present claim is against the property only. 

The cases cited on behalf of the respondent do not apply, because 
they were not cases in which the Court whicn decided the former of the 
two suits had not jurisdiction to try the subsequent suit. 
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lands, 90 as to gets the personal decree, which alone the Munsif could give 
him. But it appears to us that the /acts as to plaintiff’s conduct in the 
former suit cannot bear that construction. So far from relinquishing that 
part of his claim relating to the land he sued for enforcement of the mortgage 
by sale of the mortgaged lands, and persisted in his claim until the hearing 
when it was disallowed. He had a right to sue tb 9 mortgagor for the mort¬ 
gage debt in the Court within whose jurisdiction I be mortgagor resided, 
and the fact that ho erroneously claimed in that suit relief against the lands 
which that Court had no jurisdiction to give him does not, in our opinion, 
bring him within the bar of Section 43 of the Code. 

We must reverse the decrees of the Lower Courts and remand the 
suit to the Court of First Instance for disposal on the issues which have 
not been tried. Respondent must pay apuellant’s costs of this second 
appeal and the Lower Appellate Court. Costs in the Court of First 
Instance to be dealt with in the revised decree. 


16 M. 486=2 M L J. 272. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. 


Tirugnana Sambandha Pandara Sannadhi and others 
[Defendants, Nos. 1 3, and 5— 7}, Appellants v. Nallatambi 

AND OTHERS ( Plaintiffs Nos. 1, 2, 4 and 5), Respondents* 

131st August and 7tii September, 1892.] 

Transfer of Property Act—Act IVof 1882. Sections 60, 02 {a)— Mortgage with posses¬ 
sion — Tune for ledemption of mortgage—Provision for discharge ofdeot out of income, 

la J885 the plaintiffs mortgaged certain land to the defendants, and placed 
them in possession under a mortgage-deed, which proviced that the profits of the 
land should be taken towards the discharge of the mortgage-debt, and that when 
it was so discharged, possession should be surrendered to tbe mortgagor. In a 
suit in which the plaintiffs asken for an account and for a decree for redemption 
on pajmunt by them of the balance that might be found due on the mortgage, it 
appeared, on accounts beiDg taken of tbe proceeds of tbe land, that the principal 
and interest had Dot been discharged thereby : 

[487] Held, that the right to redeem bad not accrued to the plaintiffs, and 
that the suit should be dismissed. 

[Rel. on.. 8 Ind- Cas. 707 (708); R., 20 B. C77 (684) ; 39 C. 628=17 C.W.N. 149 (160) = 
15 Ind. Cas. 287 ; 23 M. 33; 11 C. P.L.R. 103 ; 6 Ind. Cas. 997 (999) = 13 O.O. 
128 ; D. t 16 C.P.L.R. 59.] 

SECOND appeal against the decree of S. Gopalacbariar, Subordinate 
Judge of Madura (East) in appeal suits Nos. 468. 207 and 446 of 1890, 
modifying the decree of T. Sadasiva Ayyar, District Munsif of Madura, 
in .original suit No. 490 of 1887. 

Suit to redeem a mortgage, dated 5fch May 1885, executed by the 
plaintiffs in favour of a temple committee, of which defendants were 
members, to secure a sum of Rs. 356-5-5. The provisions of the mortgage 
relating to the discharge of the debt were as follows 

“ As this sum of Rupees three hundred and fifty-six, annas five and 
" pies five are, under particulars mentioned above, received from the 
11 temple as loan, with a mind to pay up the said sum, and interest there- 
** for at 6 per cent, per mensem from this day, the said two villages are 


• Second Appeals Nos. 1481 to 1483 of 1891. 
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1892 “ left under the management of the temple. Collect money, &c.; pay out 

Sep. 7. “ of funds of the said village the amount which may be spent therefor, the 

“ Government poruppus and road cess of the said villages and obtain 
APPEL- “ receipt. Deducting this sum if there were a sum of remainder, pay to 
LATE “us in each month at Rs. 57-1-0 for salaries of ourselves and others of 
CIVIL. the establishment and for establishment appointed by us for the remain- 

- “ ing tit pangu and obtain receipt. Moreover, for the remaining sum, 

16 M. 488= “ se ttle account of receipts, &c., and disbursements with us. Thereupon 
2 M.L.J. 272. “ give credit towards the sum of debt abovenamed due from us to the 

“ said temple and interest therefor. After discharging the said debt in 
“ full, deliver the said villages in our possession, pay to us if there were 
“ any sum remaining, and obtain receipt. We have executed this with 
“ our consent, agreeing that we shall make good as mentioned above from 
“ the funds of the said village all expenses which may be incurred in res- 
“ pect of the said villages." 

The plaintiffs asked that an account be taken of the net income 
derived from the mortgage premises and that it be ascertained what sum, 
if any, remain payable by them to the mortgagees, and for a decree for 
redemption on payment of such sum. The District Munsif took the 
account for which the plaintiffs asked, whereby it appeared that the sum 
of Rs. 676-9-4, inclusive of the principal, was then due on tne mortgage, and 
he made a declaration accordingly, in other respects he dismissed the suit on 
[488] the view that the mortgage could be redeemed by the usufruct of 
the land only, and that the mortgagees were entitled to retain possession 
until the mortgage debt had been discharged in that manner. 

On appeal the Subordinate Judge held that the plaintiffs were entitled 
to redeem on payment by them of the amount due upon the mortgage, 
and he passed a decree accordingly, 

Defendants preferred this second appeal. 

Sundara Ayyar, for appellants. 

Bashyam Ayyanqar and Krishnasami Ayyar for respondents. 

JUDGMENT. 

It is urged that upon the finding that the mortgage debt was Dot 
wholly satisfied from rents aod profits, the suit should have been dismiss¬ 
ed on the ground that no right of redemption had accrued at the date of 
the suit, and that do decree for redemption ought to have been made. In 
support of this contention, reliance is placed on Section 62, clause (a) of 
Act IV of 1882. That clause is in these terms :—“ Where the mortgagee 
' is authorized to pay himself the mortgage-money from the rents and 
profits of the property, the mortgagor has a right to recover possession of 
‘ the property when such money is paid.” The real question is whether 
the words “ when the money is paid,” mean when the money is paid from 
rents and profits, or include a payment by the mortgagor. The context 
lends weight to the contention that the payment is contemplated to 
be made in the mode indicated by the contract; Clause (6) also 
supports this contention. It premises a case in which the mortgagee is 
authorized to pay himself from rents and profits the interest of the 
principal money and provides for redemption when the term if any, pres¬ 
cribed for payment of the mortgage money has expired and the mortgagor 
pays or tenders to the mortgagee the principal money or deposits it in 
Court. Again Section 60 declares that the mortgagor is entitled to redeem, 
after the principal money has become payable under the contract of 
mortgage. These provisions of the law point to the conclusion that 
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came • * Ddlcafced by fche contract. Prior to the date when Act IV of 1882 

that wh n f ° r ®?’ - held 1Q S9Varal cas3s iD this Presidency 

contranflf a d , ay IS fixeJ for th0 Payment of tbe debt by a 

rho , fc °t mortgage, and nothing more appears, tbe presumption is that - 

IT® aay is bxed for the convenience of the debtor, and that the mortgagor 16 M - MB- 
may pay the debt at an earlier date, see Dorappa v. Mallikarjunudu (1), 2 
JUsHava v. Keshava (2), and Mashook Ameen Suzzcula v. Marem Reddy (3). 

Un the other hand, it was held by the Bombay High Court in Vadju 
v. vadju (4), and in the cases cited therein, that the general principle as 
to redemption and foreclosure is that, in the absence of any stipulation, 
express or implied to the contrary, the right to redeem and the right to 
foreclose are co-extensive, and that, where there is a stipulation to pay a 
mortgage debG in ten years, the mortgagor could notreleem at an earlier 
date. The English Law on the subject is explained in Fisher on mortgages, 
vol. II, 3rd Edition, page 729. Tne observations of the Privy Council in 
Prannath Roy Choiudry v. Rookea Begum (5) are to the same effect. In 
Brown v. Cole (6J it was laid down that a person could not redeem before the 
time appointed in the mortgage-dee i, although he benders to the mort¬ 
gagee both the principal and interest due up to that time. Having regard 
to Section 60 and Section 62 of the Transfer of Property Act, the Legis¬ 
lature appears bo have adopted the principle that in the absence of a 
stipulation to the contrary, the presumption is that the right to redeem 
and the right to foreclose arise at the same time, aud that, when a date is 
fixed for payment of the mortgage debt and the mortgagee cannot 
foreclose earlier, the mortgagor also cannot redeem before the appointed 


time. 

Looking to the terms of the instrument of mortgage in the case before 
us, they provide for the mortgagee paying himself the debt from tbe rents 
and profits of the estate and for the surrender of possession when the 
debt is so paid off. The event on which the obligation to surrender 
is made by the parties to depend, is the realization of the principal 
money and interest by the mortgagees themselves from the rents and profits 
of the mortgaged property and the possession by tbe mortgagees until 
that event occurs is of the essence of the transaction. The transaction 
then is a vivum vadium in which no time is fixed for [490] redemption, 
but the party is left to pay himself the sum for which the estate is pledg¬ 
ed out of fche rents and profits of the estate. The result is that upon fche 
facts found no right to eject or redeem had accrued at the date of fche suit. 

The decrees of fche Subordinate Judge must ba reversed and that of 
the District Munsif restored. The respondents will pay appellants’ cost 
in this and the Lower Appellate Court. 


(2) 2 M. 45. 

(5) 7 M. I. A. 323. 


(I) 3 M. H. C.R. 363. 
(4) 5 B. 22. 
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16 M. 490 (P.C.) = 20 I.A. 150 = 6 Sar P.C.J. 391 = 17 Ind. Jur. 578. 

PRIVY COUNCIL. 

Present: 

Lord Hobhouse, Lord Morris and Sir Richard Couch. 

[On appeal from the High Court at Madras.] 


Ramalingam Pillai ( Plaintiff ) v. Vythilingam Pillai 
(Defendant ), [21st June and loth July, 1893.1 

Law applicable to religious institutions—Succession to the office of dharmakarta — Act 
XX of 1863 —Religious endowments—Custom and usage. 

On a question of the righf. of succession to the office of dharmakarta of a 
devasthanam or temple at Rameswaram in Madura, and in such cases the only 
law applicable is the custom and practice, which are to be proved by evidence. 

Both the Courts below found that, according to the established usage, the suc¬ 
cession was provided for by each successive dharmakarta initiating a pandaram ; 
and, whilst in office, appointing him as his successor. It followed that the ap¬ 
pointment of a dharmakarta by one who had already ceased to hold the office 
(having been removed under Act XX of 1863, Section 14) was not in accordance 
with usage, and was therefore invalid. 

The person whom the displaced dharmakarta had attempted to appoint was 
head of the mutt from which preceding dharmakartas, as it appeared, had been 
taken. Besides the above cause of invalidity in the appointment in question, 
the evidence supported the finding that the displaced dharmakarta made his 
attempt to appoint the head of the mult to succeed him in office in furtherance 
of his own interests, and did not bona fide exercise his powers, if any. This find¬ 
ing invalidated the whole appointment and applied to the headship of the mutt 
as well as to the office of dharmakarta. 

[R., 23 B. 131 ; 7 C.W.N. 145.] 

Appeal from a decree (8th November 1888), affirming a decree (lOtb 
September 1886) of the Subordinate Judge of East Madura. 

This appeal arose out of a suit brought by the appellant against 
two defendants to obtain a declaration that he was the [491] lawful 
dharmakarta or manager, duly appointed by the late one, of the 
ancient devasthanam at Rameswaram in the Madura district. The 
claim was valued at Rs. 20,00,000. According to the usage of this insti¬ 
tution the dharmakarta was necessarily a pandaram of the Vellala order, 
of whom there was a mutt at the same place, and the head of the mutt 
had been appointed dharmakarta. The late dharmakarta was one 
Sanamada Pillai, during whose management more than Rs. 10,000 had 
been misappropriated of the money belonging to the trust. In proceedings 
instituted under Section 14 of the Religious Endowments Act XX of 1863, 
the District Judge, on the 2nd March 1883, directed his removal from the 
trusteeship, and the High Court confirmed this decision on the 30th 
January 1884. He bad, since then, on this account, been convicted of 
criminal breach of trust, and had been sentenced to a term of imprison¬ 
ment. The District Judge had also appointed a receiver, under whose 
management he placed the endowment until a trustee should be lawfully 
appointed. On the 30tb January 1884, as stated in the plaint, the late 
dharmakarta, Ramalingam Pillai, appointed the plaintiff as his successor 
to the office, with power to act at once independently of him. This he pur¬ 
ported to do by the document which is set forth in their Lordships’" 
judgment, where also are stated all the facts of this case. 
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dhn'•mlf°^f 1 ^ 6 appellant brought bis having been appointed as 

^-rtatothe notice of the District Judge and applied for official 
ieco & mtion of his right and title to manage the endowment. 


1893 

July 15. 


, ., Iu f f OV v e “ bei ; 1884 fchQ defendant resisted his claim and contend- PonNriL 
ed that he had a better title to the office by virtue of prior appointment. — 

ine District Judge directed that the rival claimants should establish their 16 M. 490 
right to the office of dharmakarta in a regular suit, and that the receiver <P.C.) = 
should meanwhile continue in management. The plaintiff then brought 20 I.A. 150= 
this suit and the first defendant brought original suit No. 48 of 1885. 6 Sar. P.C.J. 
Doth suits were tried together, and the evidence was, by consent, recorded 351 = 17 
m this suit. The Subordinate Judge dismissed both with costs, and the Ind. Jur. 
plaintiff and the first defendant appealedlfrom his decision. Both appeals 578. 
were heard together : the first defendant’s appeal was dismissed, and 
this appeal stood over for consideration, and is dealt with in this 
judgment. 


[492] Iq the High Court both appeals were heard together on the 
2nd July 1888. The first defendant’s appeal against the dismissal of his 
suit failed at once. The appeal in the present plaintiff’s suit was afterwards, 
on the 8th November 1888, dismissed by the judgment which is the 
subject of this appeal. 


In the present suit the Subordinate Judge decided that the appoint¬ 
ment was invalid for the following reasons : first, that the late dharma¬ 
karta had ceased to hold office before he made the appointment; secondly, 
that the document purporting to appoint made a present transfer of the 
trusteeship, the custom only authorizing such nomination to operate on 
the vacancy by death ; thirdly, that the transaction was not bona fide for 
the sole benefit of the institution, but to secure specified advantages for 
Ramalingam Pillai : and fourthly, that there had been a failure to prove 
the contention that the office of dharmakarta of the devasthanam followed 
the right of headship of the mutt at Rameswaram, this contention being, 
in fact, an after-thought. 


The High Court {Muttusami Ayyar and Wilkinson , JJ.) taking up 
each of the above grounds, concurred in the opinion that there were reasons 
for dismissing the suit. As to the usage of the institution in regard to the 
appointment of a dharmakarta, they found that the evidi nee proved that 
there were six cases during the last forty years in which the predecessor 
admitted the successor shortly before bis death to the order of pandarams 
and appointed him as bis heir. This was in accordance with the mode of 
succession mentioned by the Judicial Committee, with reference to this 
institution, in Rajah Muttu Ramalinga Setupati v. Perianayayum Pillai (1). 
As to Venkatachelam’s succession in 1816, it was held by that committee 
to rest upon nomination by his predecessor. Adverting to the succession 
of Ramanadha in 1793, that committee refused to accept the interference 
of the Zemindar of Ramnad in connection with it as an indication of the 
usage of the institution. There was no evidence before the High Court as 
to any case of prior succession. They agreed, therefore, with the Sudordi- 
nate Judge that, according to the established usage of the religious 
foundation, each dharmakarta initiated a Vellala, making him an ascetic, 
and thereupon appointed him as his successor whilst in office and shortly 

before his death. 


M V—132 


(1) 11.A. 209. 
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[493] The Judges added with reference to the second of the 
Subordinate Judge's grounds that there was, in one sense, a present 
transfer of trusteeship, and that there was no similar instance in the usage 
of the temple. Upon the fact of Rimalingam Pillai having been deprived 
of his office before he made the appointment, they said : — 

In the absence of a special usage, the right of nominating a successor 
must be taken to be an incident of the preceding pandaram’s status as 
“ dharmakarta, and to cease with the loss of that status. The late trustee, 

‘ it must be borne in mind, was removed from dkarmakartaship on 2nd 
March 1833, whilst the appellant was appointed by him on the 30th 
January 1384. It would be unreasonable to say that a person who forfeits 
by his misconduct his claim to a fiduciary Dosition is entitled to select a 
’ successor for that position, or,in other words, that a power depending on 
(i the existence of a special status survives that status. We are referred to 
no such appointment either in the history of the institution concerned 
in this case or of any similar institution. It may be that when a 
t . dbarmaivarta nominates a successor bona fide whilst in office, but is 
subsequently removed from dharmakartaship for misconduct to which 
the successor is not a party, his right of succession is not open to 
question, but that is not the case before us. The pre-requisites of a valid 
appointment would exist in the one, while they do not exist in the other.” 
As to the absence of bona fides they said :— 

According to the appellant’s own evidence, it was arranged that he 
14 should protect the dismissed trustee during his life and it is his inten¬ 
tion to pay for his use Rs. 5,000 when the temple is placed in his posses* 
l4 sinn. He stated further during his cross-examination chat he paid the 
pandaram’s travelling expenses and vakil’s fees and other charges in 
connection with the Sessions case brought against the latter. Though 
lt document A provides for appellant’s management, his evideuce shows 
14 t-hab it was Kumirasamy Pillai who mauaged, though apparently under 
disorders. The result was not only a partial diversion of the matum 
u income to provide for the exigencies of the late pandaram, but also the 
alienation of the matum village of Aiyamputtee, which the appellant 
was unscrupulous enough to say belonged to Kumirasamy, while it 
,, reall y belonged to the [494] matum. Further, the correspondence 
, referred to by the Subordinate Judge shows that the late pandaram had 
, facilities to influence the management of the devasthanam through the 
t appellant. With these facts before us, we cannot say that the Subor- 
dinate Judge was not warranted in finding that the appellant’s appoint- 

, me nt was made by the former pandaram in furtherance of his own 

interests and that it was not a bona fide exercise of his power, if any. 

, As to the contention that succession to dharmakartaship is appur- 
, tenant to the right of succession to the mutt, the Subordinate Judge 
observes that it is an after-thought. There is no averment in the plaint 
to that effect, nor is there any trace of it in the issues framed or in the 
evidence produced by the apnellant The usage of the institution 
, sfio^s only that the chiefship of the mutt and the dharmakartaship 
, wei ’ e b 0 M by oue and the same person, and discloses no instance in 

, w fiich the two offices were held by different persons. Documents filed 

in the suit in which the right of succession was the subject of contro- 
, vers y between the then pindaram and the Zemindar of Ramnad, and 
, statements they contain as to the origin of the right of management 
, are no l0 gal evidence under Section 22 of Act I of 1872 and prove nothing 
more than that the devasthanam and the mutt were ancient institutions 
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on 


.. and fchafc heads of fch e mutt became hereditary dharmakartas — 
.. a ^ount of the interest they took in the temple and of endowments they 
obtained font from zemindars and rajas and of contributions made by 
4| them when the temple was dilapidated and needed pecuniary help. They 

, explain how the dharmakartaship came to be united with the chiefship 

„ ° f the mufct - but by no means indicate that in no event, can the former 
,, b 0 severed from the latter or that the dharmakartaship became appur- 
i, tenant to the chiefship of the mutt. It is explained in the case of the 
,, Gty&ntt Sambandha Pandara Sannadhi v. Kandasami Tambiran{\) that 
tt ascetics in charge of mutts were enabled to assume management of 
tl 8Om0 lbe important devasthanams in Southern India by reason of 

t4 their professed devotion to spiritual matters and to religious charities. 
(i Though ascetics became trustees of temples, yet they were responsible, 
in common with laymen who were trustees, for breach of trust 
“ [ 495 ] and both were liable to be dismissed for breach of trust, misfeas- 
“ ance or neglect of duty under Section 14 of Act XX of 1863. It follows 
that when an ascetic in charge of a mutt is dismissed from the office of 
dharmakarta of a public temple, there is a statutory disseverance of the 
two offices in the interests of the last-mentioned institution, and that 
the ascetic trustee and those who claim under him are in do higher 
position than a dismissed lay trustee. We do not desire to be under¬ 
stood as bolding that if the right of succession to the dharmakartaship 
had prior to the dismissal vested in some one else, or if the right of 
nominating to the vacancy in trusteeship belonged to some independent 
body of persons, that right would cease with dismissal of the dharmakarta 
for the time being. It is pointed out by the Court below that the plaint¬ 
iff and two of his witnesses deposed that appointment of pandarams 
was made for both offices at one and the same time and not for the mutt 
alone. We must, therefore, overrule the contention that the dharma¬ 
kartaship is an incident to the right of succession to the mutt.” The High 
Court dismissed the appeal with costs. 

On this appeal Mr. J. D. Mayne, for the appellant, contended tha fc 
the High Court had overlooked the argument arising out of the fact 
proved that the nominated dharmakarta, who was a pandaram belonging 
to the ancient mutt connected with the devasthanam and head of that 
mutt, was qualified by his position, and was the person proper to be 
appointed with regard to the custom. The succession to the office 
of dharmakarta to the devasthanam had been shown to go according 
to the custom to the head of the mutt. The plaintiff's succession to 
the latter and his control of its property were undisputed. The suc¬ 
cession of such a pandaram was valid in consequence of the connection 
between the mutt and the devasthanam and the appointment was not 
invalidated by reason of its having been made by the displaced 
dharmakarta. The High Court was wrong in holding that the appoint¬ 
ment was invalid on principle and opposed to the usage of the temple ; 
wrong, also, in holding that the appointment was invalid, because it 
was a transfer; wrong, again, in holding that a personal motive by 
entering into the transaction could render the appointment invalid. 
The succession to the office of dharmakarta should not have been held to 
<be separable from the headship of the mutt; an! there was nothing in the 
[496] conduct of the case to prevent the appellant from availing himself 
•of that contention. As to the four grounds upon which the judgments 
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below had proceeded :—upon the first, the removal of a trustee under 
Act XX of 1863, Section 14, only operated for the benefit of the endowment 
and could nob have the effect of rendering inoperative the appointment of 
a new trustee in his place, in the only manner in which the constitution of 
the endowment directed that the appointment should be made. Upon the 
second ground, it was submitted that the present was not a case of trans¬ 
fer, but in reality one of succession. As to the third ground, there was 
nothing to show that the mutt had been merged in the devasthanam, as 
the original Court seemed to infer, but was an institution to which 
the other had itself become an accretion ; with this, that no person 
would, by usage, become the head of the devasthanam who was nob 
head of the mutt. As to the fourth ground, it was submitted that the 
plaintiff was not implicated in the imoroper motives of the late trustee, 
and that the important question was, nob what were the motives 
actuating the maker of the appointment, but whether the appointment 
was in itself a proper one. In regard to thi9, the evidence as to the* 
custom showed it to have been, not only a proper appointment, but the only 
one for which there was the authority of custom; and as to the propriety 
of the choice, if choice there was, there was the opinion of the Subordinate 
Judge that the plaintiff, as between the two claimants, was by far the= 
preferable one. 


The respondent did not appear. 

Afterwards, on the 15th July, their Lordships’ judgment was deli¬ 
vered by Sir Richard Couch. 


JUDGMENT. 

The question in this appeal is whether the appellant is the lawful 
dharmakarta or trustee of the ancient temple at Rameswaram in the 
district of Madura. The temple is one of the class of religious 
institutions described in Section 4 of Act XX of 1863, and, according 
to immemorial usage, the dharmakarta should be a “ Vellala pandaram” 
or ascetic of the Vellala caste. The last lawful dharmakarta was one 
Saminada Pillai alias Setu Ramanada Pandaram. In 1882 a suit was 
brought in the District Court of Madura against him and three other per¬ 
sons who were said to be agents and managers under him, alleging an 
embezzlement of Rs. 15,681 of money belonging to the temple by him 
L^97J and his agents. By the judgment given in that suit on the 2nd 
March 1883 it was found that he, Ramanada Pandaram, was resnonsible 
for the whole sum found to be embezzled, viz., Rs. 14,855-10-0, and a 
decree was given against him for that sum with interest under Section 14 
of Act XX of 1863. He was also directed to be removed from tbe 
trusteeship of tbe temple under the provisions of the same section. On 
the same day an order was made by the District Court appointing a 
manager to be in charge of the temple until a new pandaram was appointed 
according to law. The judgment of the 2nd March 1883 was confirmed 
on appeal by the High Court of Madras on the 30th January 1884. 
Subsequently to the 2nd March 1883 and before January 1884, Ramanada 
Pandaram was charged with criminal breach of trust, and was afterwards 
convicted of it and sentenced to suffer simple imprisonment. 

On tbe 30th January 1884, tbe day on which tbe High Court con¬ 
firmed the order of removal, and whilst he was under the charge of criminal 
breach of trust, Ramanada Pandaram executed a deed of appointment of 
the appellant in the following terms :— 
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.« . , In folding the office of dharmakarta of Rameswaram devastbanam, 1893 

&°*. we have had to conduct the management of the said July 15. 

.( devasthanami through other persons, being ourself quite ignorant of - 

u 16adlD £; writlDg aDd arithmetic, and the consequence has been that PRIVY 
“ mistakes were committed which resulted in loss to the devasthanam COUNCIL. 

„ aDd troub fe fc o us. Having in view the interests of the said devasthanam, - 

,< mutt athinam, Ac., and considering that you are a relation of ours by 16 M * 490 
<( ulood and a descendant of the same ancestry as ourself and that you f p *C)- 
i4 are a maQ ol learning and good character, we have this day and according 20 1 A * 150 = 
to the established custom invested you with kashaya (dyed cloths), 6 Sar> PlC * J * 
%t imparted the upadesam (spiritual instruction) appertaining to the 351 = 17 
<4 asramam stage of life, given you the appellation of Sethu Ramanadha Ind Jur ’ 

^ Pandaram and appointed you as dharmakarta of the said devasthanam, 578 - 

ti mutt, Ac. You are to be our successor from this day with the right 
" aad privilege of appointing your successor, Ac., and to manage and conduct 
all the business of the said devasthanam, mutt, at all times and indepen- 
“ dent of us.” 

It has been laid down by this committee that the only law applicable 
to such an appointment as this professes to be is to bo found in custom 
and practice, which are to be proved by testimony. Both Courts have 
found that, according to the established [498] usage of the religious 
foundation, each dharmakarta initiated a Vellala layman and made him 
an ascetic, and thereupon appointed him as his successor whilst in office 
and shortly before his death. It is clear from what has been stated that 
the appointment of the appellant was not in accordance with the usage. 

It was made by a person who had ceased to be the dharmakarta. 

The contention of the learned counsel for the appellant that the 
temple and the mutt are inseparable institutions, the mutt being the 
original institution, and that the head of the mutt must be the head of 
the temple, is not supported by any evidence. The headship of the mutt 
and of the dharmakartaship appear to have been held by the same person, 
but in the case in which there is evidence in the record of an appointment 
it is to be the dharmakarta, and this appears to be the principal office. 

Priority is given to it in the statement in the plaint of the usage and in 
the appointment of the appellant. The Subordinate Judge says that the 
trusteeship being the more important of the two offices almost absorbed 
the headship of the mutt, so much so that the distinct existence of the 
mutt was very nearly forgotten and the succession came to be regarded 
as for the trusteeship alone. This is in their Lordships’ opinion proved 
by the evidence referred to in bis judgment. 

Another objection to the appointment of the appellant is that both 
Courts have found that it was not made bona fide. The Subordinate 
Judge, referring to the circumstances which had been proved, says “ All 
these convince me that the appointment of the plaintiff was not made 
4 ‘ bona fide in the interests of the institution, but was for the personal 
interests of the late trustee.” The Judges of the High Court, aiso referring 
to the proved facts, say “ With these facts before us, we cannot say that 
41 the Subordinate Judge was not warranted in finding that the appellant’s 
4 ‘ appointment was made by the former pandaram in furtherance of hia 
“ own interests aDd that it was not a bona fide exercise of his power, if 
“any.” This finding of both Courts invalidates the whole appointment. 

It applies to the headship of the mutt as well as to the office of 

dharmakarta. 
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On both the grounds which have been stated, their Lordshins are of 
opinion that the appeal was rightly dismissed by the High [499] Court 
and they will humbly advise Her Majesty to affirm its decree and to 
dismiss this appeal. 

Appeal dismissed. 

Solicitor for the appellant—Mr. R. T. Tasker. 


16 M. 499. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

H. W. Brown and ANOTHER ( Creditors ), Appellants v. 

T. J. FERGUSON {Judgment-debtor), Respondent .* 

[22nd and 23rd, March, and 7th April, 1893.] 

Civil Procedure Code — Act XIV of 1882, Section 351— Insolvency — Mortgage to secure 
a barred debt since renewed—Fraudulent preference—Voluntary transfer. 

On 1st January 1886 a'.'partnership there to fore existing between A and B was 
dissolved and the deed of dissolution provided, inter alia, for the execution byB, 
on demand, of a mortgago on the Plantation house (then subject to a subsisting 
mortgage in favour of the Agra Banki to secure the repayment of a debt due by 
the firm to the trustees of A’s marriage settlement. A suit against the firm was 
pending at- the date of the deed of dissolution, and it was dismissed by the Court of 
first instance and an appeal was preferred to the High Court. Before the appeal 
came on for hearing the debt to A's trustees was barred by limitation, but A by a 
letter consented to pay it, and the trustees demanded theexeoution of the mortgage 
as agreed on and offered to pay off the Bank. Shortly’afterwards, viz., in December 
1888, the appeal came on in the High Court, which held that the appellant’s claim 
was valid and called on the Court of first instance for a further finding. On 2nd 
January|lS89, B executed a mortgage of the Plantation bouse in pursuance of the 
above agreement, and in June the trustees paid off the Bank. In April the 
High Court in the above appeal passed a decree for the appellant. In conse¬ 
quence of this decree B became involved in pecuniary difficulties; in October he 
found himself insolvent and ceased to carry on business, and in February 1890 
he applied under Civil Procedure Code, Section 344, to be declared an insolvent. 
His application was opposed by the holders of the High Court decree on the 
ground that the mortgage of 2od January 1889 had been executed with the 
object of defeating their claim : 

Held, that the execution of the mortgage of January 1889 afforded no reason 
for rejecting the application under Civil Procedure Code, Section 351, since it 
was supported by consideration and did not amount to an act of fraudulent 
preference, not being a voluntary transfer. 

Butcher v. Steed, L.R., 7 Eng. and Ir. App. 839, followed. 

[500] Appeal against the order of A. Thompson, Acting District 
Judge of South Malabar, on insolvency petition No. 97 of 1890. 

The petition was preferred under Civil Procedure Code, Section 344, 
bv une of the judgment-debtors in original suit No. 67 of 1885 on the 
Lie of the District Court of South Malabar and the prayer was that the 
petitioner be declared an insolvent under Civil Procedure Code, Section 
351. The petition was opposed by the decree-holders under the circum¬ 
stances stated in the judgment of the High Court. 

The District Judge granted the application, and the opposing creditors 
presented this appeal against his order. 

Mr. W. S. Gantz, for appellants. 

Wilson and King, Attorneys, for respondent. 


* Appeal against Order No. 97 of 1991. 
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JUDGMENT. 

In appeal No 82 of 1887 on tbe file of the High Court Mr. Tomlinson's 
lepiesentatives obtained a tieeree against Messrs. Hin.le and Ferguson 
on 26th April 1889 for Es. 17,349-0-5 with interest at 12 per cent, per 
annum from 29th April 1882 to date of the decree, and with further interest 
at 6 per cent, per annum till date of payment. He obtained also a declara- 
fcion that he was entitled to one-fourth of the future Drofits which might be 
derived from certain mining rights called the Aliel Coucession. In execution 
of the decree Tomlinson’s representatives attached certain moveable pro¬ 
perties by civil miscellaneous petition No. 16 of 1890, and on the 28th 
February 1890, Mr. Ferguson applied under Section 344 of the Code of 
Civil Procedure to be declared an insolvent. He fixed his liabilities at 
Rs. 3,20,390-1-11 and his assets at Rs. 2,19,679-7-6 up to the 11th February 
1890. Three of his creditors, viz., Mr. Tomlinson’s representative, 
Mr. Brown, Messrs. Oakes and Company, and Messrs. Vest and Company 
opposed his application. The District Judge, after considering their objec¬ 
tions, made an order under Section 351 declaring Mr. Ferguson to be an 
insolvent. Hence this appeal. 
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In the Court below appellants relied in support of their appeal on 
three grounds of objection, viz., (i) that the balance sheet prepared for 
the year ending 30bh June 1889 as compared with respondent’s statement 
of liabilities and assets annexed to his petition disclosed a discrepancy to 
tbe extent of one lakh of rupees, (ii) that undue preference was shown to 
Messrs. Arbuthnot and Company by paying them Rs. 10,599-11 2 subse¬ 
quently [501] to June 1889, (iii) that respondent executed a mortgage 
jointly with his partner and co-defendant Mr. Hinde in favour of the 
trustees of the wife of the latter over tbe Plantation house property, 
which is part of his assets, after the result of the appeal to the High 
Court had been ascertained and in order to defeat the judgment-credi¬ 
tors. 

As regards the first objection, the Judge considered respondent’s 
explanation unsatisfactory, but he was satisfied that the statements made 
in his petition were substantially true. As for the second objection the 

Judge accepted respondent s explanation as sufficient, and as for the third 
objection, he held that tbe mortgage was executed bona fide, though 
subsequent to the decree in pursuance of previous negotiations and that 
the mortgage was not liable to bo treated as a transaction designed to 
defraud or delay the judgment-creditors. 

As regards the first objection, we are of opinion thafc the Judge is right 
in declining to attach weight to it. As observed by him, respondent is 
only bound under Section 351 to show thafc the statements contained in. 
his application are substantially true and we are referred to no specific 
evidence indicating that such is not the case. Appellants’ counsel draws 
our attention to the discrepancy between the balance-sheet ending 30bh 
June 1889 and the statement of assets and liabilities contained in his 
petition. But the Judge has noticed this discrepancy, and after consider¬ 
ing the explanations given by the insolvent and after investigating the 
accounts, he has come to the conclusion that the statements in his petition 
are substantially true. Tne discrepancy is only material for the purpose 
of testing the correctness of those statements and not otherwise. 
As regards the contention that, in view of tbe discrepancy, respond¬ 
ent’s accounts should be oarefully scrutinized, again, no grounds are. 
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shown for considering the scrutiny instituted by the Lower Court to be 
defective. 

The second ground of objection is that undue preference was shown 
to Messrs. Arbuthnot and Company. It rests on the ground that in the 
balance-sheet A ending 30th June 1889 a sum of Rs. 10,599-11-2 is entered 
as due to Messrs. Arbuthnot and Company, whereas it does not appear as a 
liability in respondent’s present schedule. His explanation is that on June 
29th two bills on England, amounting to £950, were forwarded to 
Messrs. Arbuthnot and Company, that the payment was, however, not 
[502] entered in the books until July 2nd, as the exact equivalent in 
Indian money had to be ascertained from Arbuthnot and Compa.ny, and 
that the payment left a balance of Rs. 1,099-11-2 which is accounted for 
by several extracts from the account D. Tbe Judge accepted the explana¬ 
tion as satisfactory and we see no reason to come to a different con¬ 
clusion. 

The next ground of objection is that the mortgage executed in favour 
of the trustees of Mrs. Hinde in rescect of the Plantation house is 
fraudulent, and the facts from which this contention arises are shortly 
these :—Respondent and one Mr. Hinde carried on business as merchants 
in co-partnership in London and in this Presidency under the style of 
Hinde and Company. It was agreed between them in July 1883 that the 
partnership was to continue for a period of seven years, but that it might 
be dissolved bv either partner giving six months’ notice to that effect. It 
appears from Exhibit XII that Mr. Hinde gave notice on 21st November 
1884 of his intention to determine the partnership as from 30th June 1885, 
that the firm was then indebted to the trustees of the marriage settlement 
of Mr. Hinae in the sum of Rs. 47,539-11-11 with interest thereon at 9 
per cent, per annum, and to the sisters of Mr. Hinde in the sum of 
£ 800 together with interest thereon, and that these two sums had been 
invested or otherwise employed in the Indian business of the partnership. 
With reference to this debt, the deed of dissolution bearing date l9t 
January 1886 provided, inter alia , for the execution by Ferguson, if 
required, of a mortgage of the Plantation house in favour of Richard 
Hinde to secure its repayment. This property had already been 
mortgaged to the Agra Bank (Limited), which had thereon a lien for a 
sum uot exceeding Rs. 30,000. Mr. Ferguson executed a mortgage in 
favour of the trustees of Mrs. Hinde as a security for the debt due to 
them on the 2nd January 1889 and the trustees paid off the Agra Bank 
and obtained an assignment of the prior mortgage on 8rh June 1889. It 
is stated by Mr. Ferguson that he found himself in October 1889 to be 
insolvent and ceased from that date to carry on business except such as 
was necessary for the upkeep of the several estates with which he was 
concerned. We may here refer to original suit No. 67 of 1885 instituted 
by Tomlinson against Hinde and Ferguson on a contract by the lattpr to 
give the former 25 per cent, of the profits that might be made from tbe 
exercise of mining rights over the properties of one AlielNair called the Aliel 
[503J Concession, which rights Tomlinson alleged he bad secured to them. 
In June 1885 a disagreement arose between Tomlinson and the firm of 
Hinde and Company. In September 1885 Tomlinson brought his suit, and 
on 8th October 1886 the District Court of South Malabar dismissed it 
with costs. From this decision Tomlinson preferred an appeal and the 
High Court considered his claim to be valid and called for a finding on 
18th December 1888, and finally decreed it, as stated already, on the 26th 
April 1889. This decree was, according to Ferguson, the cause of his 
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insolvency, as he could, after that, get no accommodation from other firms 
and consequently could not raise money to carry him over that year. He 
admits that he telegraphed the result of the appeal to Mr. Hindi a day or 
two after it had been ascertained in December 1888. 

Turning to the correspondence that passed between Ferguson and Mr. 
Ilinde, it appears that the trustees of Mrs. Hinde had asked him to execute 
a mortgage and offered to pay the prior mortgage in favour of the Agra 
Bank (Limited). Exhibit XVI contains extracts from Mr. Ferguson’s 
letters, which convey the impression that between July and December 1888 
there was a demand on the part of the trustees for the execution of a 
mortgage, that they offered to pay off the Agra Bank, and that a draft deed 
was also forwarded by them. In his iebter of 10th December 1888 Fergu¬ 
son stated that a conveyance of the Plantation house was necessary from 
Mr. Hinde to complete the mortgage. The martgage was executed by 
Mr. Hinde on 28th December 1888 and by Mr. Ferguson on 2nd January 
1889, and on the Boh June 1889 the Agra Bank executed an assignment of 
their mortgage. Upon these facts it is urged by appellants’ counsel that 
the mortgage was executed for a barred debt and by way of fraudulent 
preference. 

We see no reason to think that the mortgage was not executed for 
value. The mortgage right under the deed of assignment B was admitted 
in the Court below, nor was it denied in the Court below that money was 
originally advanced upon the four promissory notes each for Rs. 8,000 dated 
17th May 1879 and upon another note of 19th August 1887, which made 
up the mortgage debt of December 1888. Exhibits VI, VII, VIII and 
IX, which are the four promissory notes, are endorsed as having been 
paid. Again, when Tomlinson’s reoresentatives attached in execution 
[304] certain moveable property, the trustees preferred a claim on the 
mortgage in their favour, which was upheld on the 6th February 1891. 
In the order on the claim petition the District Judge recognised their 
claim to a valid charge on the Plantation house property for Rs. 43,146-2-2 
and Mr. Tomlinson's representatives have not sued to set aside the order, 
though more than one year has elapsed since it was passed. 

It is then argued on appellants’ behalf that the mortgage was granted 
as a security for a barred debt. This is so, for, the first four promissory 
notes which are payable on demand are dated May 1879, whereas the 
mortgage was executed by Mr. Ferguson in January 1889. Two letters 
were produced as containing acknowledgments, but the Judge rejected them 
aa unstamped and therefore inadmissible in evidence. If, as urged by 
respondent’s pleader, they are admissible for the purpose of repelling the 
fraud imputed to him, they do certainly show that the promissory notes 
were acknowledged in 1882 and in 1885 before Tomlinson instituted his 
suit and when insolvency was not in contemplation. The letter, which 
was accepted by the Judge as evidencing a contract on the part of the 
respondent to pay the barred debt, is that of the 17th August 1888, 
which was duly stamped, and there is nothing to show that insolvency 
Was contemplated either at that time. It is true there was no legal obli¬ 
gation to arrange for paying a barred debt, but there is nothing dishonest 
in doing so if it was a real debt. As for Tomlinson’s suit, it had then 
been decided against him, though an appeal was pending from the decision. 
Another contention on appellants’ behalf is that the execution of the mort¬ 
gage of January 1889 was an act of fraudulent preference. In order to con¬ 
stitute such preference, the disposition must be voluntary and not one made 
underpressure. Pressure legalizes the disposition, because it rebuts the 
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presumption of an intention on the part of the debtor to act in fraud of the 
.bankruptcy Jaw, which provides for the equal distribution of his assets 
° u n .? al11 hl s crod^ors. In the case before us the deed of dissolution 
l xhibit XII) dated 1st January 1886) provided for the execution of a 
mortgage if required, and no act of brankruptcy had then been committed 
nor was bankruptcy then in contemplation as probable.. Further, the 
extracts from Ferguson’s letters marked XVI show that a mortgage had 
been demanded and negotiations had been in progress as to the satisfaction 
ot the prior LS05J mortgage in favour of the Agra Bank previous to 
thei decision of the High Court. It is sufficient to constitute pressure 
it there is a demand by a creditor with an immediate power of enforcing 
it by taking legal steps. In Mogg v. Baker (l) Lord Abinger says, if a 
demand is made by a creditor bom, fide, and a transfer takes place 
in pursuance of that demand, that takes it out of the case of voluntary 
transfer contemplated by the Insolvent Act. Again, in Butcher v. 
Mead (2) Lord Hatherly says, I think the Legislature intended to say 

.. y , ou > I fche for the purpose of evading the operation of the 

.. baDkl ' u Ptoy laws and in order to give a fraudulent preference make this 
» pay® 0 * or b 13 charge, it shall be wholly done away with except in cases 
« fche P® rson ha ve favoured is wholly ignorant of your intention 
.. fav0U1 ' bl .m a °d receives payment simply for valuable consider- 

«. a* aQ d without notice of any intention on your part to favour one 

creditor above another.” In this case an obligation to give a mortgage 
as crea ed on 1st January 1886 long before there was reason to appre- 

fnlfllmw T2. and u ,? he .t rbs toes of Mrs. Hinde took the mortgage in 
ulnlment of this obligation, which negatives a belief on their part that 

any fraud was committed upon the policy of the Law of Bankruptcy. In 
Dadapa v. Vishiudas (3), where the Bombay High Court followed the 
principle laid down by Lord Hatherley there was no antecedent obligation 
to execute a mortgage in favour of Gokuldas the creditor. Beyond the 
bare possibility of Tomlinson’s appeal succeeding and the original judg¬ 
ment being reversed, there was no tangible foundation for questioning the 
transaction of 1886. and such possibility is not a sufficient ground for 

o ding the transaction of 1886 and the mortgage since executed in conse¬ 
quence of it were fraudulent. 

It was certainly irregular on the part of the Judge to have received 
in evidence extracts from Mr. Ferguson’s letters instead of calling for the 
letters themselves, but it does not appear that objection was taken to 
their admission as evidence in the Court below. Moreover, the irregu¬ 
larity is not material, there having been an antecedent obligation to execute 
a mortgage on demand. 

The appeal fails and is dismissed with costs. 


(1) 4 M. & W. 360. 


(2) 7 Eng. and Ir, App. 849. 
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Act of State. 

Inam Commission—Regulation IV of 1831 (Madras)-Aot IV of 1862 (Madras) 
-Resumption of inam—East India Company’s jaghiro—Menkaval lands 
Mirasi rights, evidonce of—Secondary evidence of lost grant by 
Government—See INAM COMMISSION, 14 M. 431. 


Page) 


I—Imperial Acts. 

Act XXXV of 1858 (Lunacy), 

See Lunatics, 14 M. 289. 

Act XIII of 1859 (Workman's Breach of Contract). 

2 Limitation of civil claim—Order by the Magistrate for repayment of 
advances.— In a prosecution for breach of contract UDder Aot XIII of 
1859, it appeared that the complainant had advanced certain sums of 
money to the accused, but that a suit to recover the same was barred by 
limitation ; and the Magistrate thereupon dismissed the charge :— Held, 
that there was no reason why the Magistrate should not have ordered 
repayment to be made by the accused under s. 2. QUEEN-EMPRESS v. 

KONDA, 16 M. 347 = 3 M.L.J. 180 = 1 Weir 672 ... 949 


Act XXVII of 1860 (Succession Certificate). 


(1) Suit to set aside certificate granted by the Resident at Cochin .—Defendant 

No. 1, who was domiciled in the Native State of.' Cochin, obtained 
from the Resident a certificate to collect the debts of the deceased karna- 
van of tbe plaintiff’s tarwad. The plaintiff, whose domioile wae tho tame 
as that of defendant No. 1, now sued in British Cochin for a declaration 
of his right to receive the interest accrued due on certain Government 
promissory notes, being the property of his deceased karnavan:— Held, 
that the suit did not lie, and that the appellant should either have esta¬ 
blished his representative right by suit in tbe Court of Native Cochin 
and then applied to the Resident for a certificate, or have brought his 
aotion against the Government of India, joining defendant No. 1 as a 
party to such action. AMMUNNI v. KRISHNA, 16 M. 405 ... 

(2) S. 5—Security bond—Suit by the heir of the deceased. — On the issue to 

defendant No. 1 of a certificate under Act XXVII of I860, defendant 
No 2 executed to the District Court a security bond. The plaintiff, who 
bad established his right to the monies collected under the certificate, 
now brought bis suit 00 the security bond to recover the amount so 
colleoted —Held, that the plaintiff not having obtained an assignment of 
the indemnity bond from the District Court was not entitled to sue the 
surety. MAYAN v. CHATHAPPAN, 14 M. 473 


let XX of 1863 (Religious Endowments), 


(1) Ss. 


3 4 —Civ Pro. Code, s. 31—Misjoinder of causes of action— Hereditary 
' irusteeshiv—Suspension from trusteeship and right of puja-Maintenance 
on terms?- Suit by oertain Dikshadars or hereditary trustees of the 
A umbTr.m temple ag.inat others of tbe Diksbadare praying for their 
removal from offi”andfor a money decree, alleging that they had been 
iniiYv at misconduct in respect of temple property in their oustody 
C hH obst y ruotod The repair of certain shrines. The District Judge passed 
and had obstr p f the defendants from the office of the trustee 

and the rfZ of ptfia hr a period which wae not defined, he also paeeed a 

“ d “’ 8 ''5“ “oSei otaimedt-aW. ( 1 ) that the suit wae not bad lor 
decree for the mony { ^ ion thafc t he operation of Act XX of 1863 

wwnot excluded by the admission that the trusteeship was hereditary in 
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Act XX of 1863 (Religious Endowments)- (Concluded). 

certain families ; (3) that the District Judge had jurisdiction under Act 
XX of 1863 to deprive the defeudants of the right of puja. Held further, 
on the evidence , than the defendants merited the punishment which 
had been inflicted on them. Decreed that the suspension of the defendants 
be withdrawn on the terms that they file an undertaking with two sureties 
that they would restore certain property belonging to the temple now 
missing, and that they would duly conform to the decision of the majority 
of Dikshadars as to the managemeut of temple affairs, &c. NATESa v 
GANAPATI, 11 M. 103 

• M 

(2) Ss. 14, 18—Mutt—Want of asceticism of paradesi—Removal of paradesi—• 
Dorm of decree—Civ. Pro. Code, ss. 13, 43, 539—Res judioata—Charity— 
bee civ. Pro. Code (act xiv of 1882), u M. l. 

Act XIV of 1866 (Post Office;. 

S. 48—Secreting and fraudulently appropriating letters—Theft—Dishonest mis* 
appropriation—Peual Code tAct XLV of 1860), ss. 378, 403—Soo PENAL 
CODE (ACT XLV OF 1860J, 14 M. 229. 

Act XXV of 1867 (Press and Registration of Books). 

S. 3— Name oj printer and publisher.—A newspaper was printed and published 
bearing the following words : “ Printed and published at Cochin for the 
Malanar Economic Company at the Company’s Goshree Vilasam 
Tress ’ :—held % that these vvoras did not satisiy the requirements of Act 

xxv of I8b7, s. 3 . Queen-Empress v. Hari shenoy, 16 m 443 3 M 

L.J. 201 = 1 Weir 862 

Act XXI of 1870 (Hindu Wills). 

S. 2 Succession Act-Act X of 1865, s. 187-Estate ci deceased Hindu—Legal 
representative, bee bUCCESSlON ACT (X OF 1865), Id M. 454 , 

Act XV of 1872 (Christian Marriage). 

Ss. 5, 68- Marriage solemnized by an unauthorized person “ knowingly"—Presence 
vf a Marriage Registrar. The lay Diubteo of a church in which the banns of 
marriage between Christians had been published, solemnized a marriage 
between them accoidmg to the rites of the Church of England. The 
Marriage Registrar attended the ceremony in a private and unofficial 
capacity. Tne person who solemnized the marriage was not of any of the 
classes of persons authorized to solemnize a marriage in the absence of a 
Marriage Registrar aDd ho was convicted of an offence under Aot XV of 
18/2, s. 78 Held, that the conviction was right. QUEEN-EMPRESS v. 

i ischek, 14 M. 342 (F.B,) = i M.L.J. 458 = 1 Weir b02 

Act 111 of 1873 (Madras Civil Courts). 

11) 6’. 12 Declaration of Membership of a tarwad — Valuation for the purposes of 
jut isdic lion. The piainufi, alleging mat he was karnavan of tne delend- 
ant’s tarwad, sued in a buDOrainate Court for a declaration that he was a 
member ol it, addmg no prayer for consequential relief. It appeared that 
the taiwaa property exceeded Rs. 2b,00U in value, but that the proportion¬ 
ate share of each member, computed as on an equal division, was less 
than Rs. 900. The Subordinate Judge held that the suit was within the 
jurisdiction of a District Munsn ana rejected the plaint;— Held, that the 
Older Was wrong ana should be set aside. lBRAYAN KUNHI v. K.OMA- 
MUTT1 IvOYA, 10 M. 501 = 2 M.L.J. 255 

(2) S, 12 Jurisdiction—Valuation of relie J — Suit for partition .—In an appeal 

against a decree of a Subordinate Judge dismissing a suit brought by the 
members ui one Nambudn lliom against the members of another for 
partition and delivery of a moiety of the property of an extinct lliom, it 
appeared t thai the value of the share claimed was less than Rs. 5,000; 
—£ietd, that the appeal lay to the District Court. NARAYANAN v. 
MARAYANAN, 15M.D9 

(3) £. 12— Jurisdiction— Valuation of relief—Suits Valuation Act—Act VII 0/.1687, 

s-11— S uiiby a Court purchaser for partition.— The purchaser at a Court-sale 
of eight pangus out of an.estate of 28 i 5 /lt» pangus sold them to the plaintiff. 
The whole estate was worth more than Rs. 2,5U0, but the eight pangus sold 
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Act 111 of 18 


adras Civil Courts)— (Concluded). 

Snf^lnT® !"? Wwt fch * n fchat sum - The Plaintiff brought this 
' . a Subordinate Ootirfc *eainat his vendor and certain persona, who 

rQ * n * )053seaR10n °f AQ d olaimed to be entitled by rieht of purchase to 
*l\ e l ate \ f ? P * arfcition » n< * Possession of his eight pangus. rt was 
. ®* 1A Plaintiff was entitled to the eight pangus purchased by him 

M against the defendants:— Held* fl) that the suit was within the 
^ 0l V] inr ' r limits of the jurisdiction of a District Munsif: (2) that since 
the disposal of the suit had not been prejudioiallv affected Suits Valuation 
Aot, s. 11 was apolicable and the decree of the Subordinate Court should 
be confirmed. Qurrre :—Whether the Subordinate Court has not concur¬ 
rent jurisdiction with a District MunRif in suits less than Rs. 2,500 in 
value. KRISHNASAMI v. KANAKASABAI, 14 M. 183 = 1 M.L.J. 234 ... 


^ S ' ^ T 7 CourtPees Act— Act Vll'of 1870. s. 7. cl. 9-Suits Valuation Aot—Act 
VII of 1887. b. 11—Valuation of mortgage suit—Appeal—See COURT PRES 
ACT (VII OF 1870). 16 M. 326. 


(5) S. 13 Malabar Law—Suit, to remove a karnavan for mismanagement an 
de facto karnavan—Minor members of tarwad not joined—Valuation of 
suit. —A suit was brought to remove the karnavan of a Malabar tarwad 
from office on the grounds of mismanagement of tarwad property to the 
extent of more than Rs. 2.500. The acts of mismanagement’complained of 
were really done by the present defendant No. 1 as karnavan de facto. The 
above suit was withdrawn with leave to sue again. The defendant therein 
died and was succeeded bv defendant No. 1. against whom the plaintiffs 
brought the present suit in the Court of a District Miinsif (to whioh all 
the adult, but none of the minor members of the tarwad were made 
parties), to obtain his removal from the office of karnavan alleging against 
him the acts of mismanagement above'referred to :— Held, (1) that the suit 
was not barred by the previous suit and was within the jurisdiction of the 
District MunRif; (2) that the minor members of the tarwad were 
suffioientlv represented on the record : (3) that the grounds alleged support¬ 
ed the action. KUNHAN v. SANKARA, 14 M. 78 


(G) 8. 13 f2) — Appeal from a Subordinate Court—Proceeding to be adopted when 
a District Court erroneously returns an appeal petition for presentation in 
High Court—Civ. Pro. Code , s. 57.—Certain members of aMopIah family 
sued the others in a Subordinate Court to recover their distributive Bhare 
under Muhammadan law. The property to be divided was more than 
Rs. 5.000 in value, but the share claimed by the plaintiffs was leas. The 
Subordinate Judge passed a decree, against whioh an appeal was preferred 
to the District Court, but the District Judge returned the appeal for pre¬ 
sentation in the High Court. The appellants preferred a second appeal 
to the High Court against the decision of the District Judge, and also 
presented a petition praving for the revision of his proceedings UDder Civ. 
Pro. Code. s. 622 '. — Held, fl) that the District Court had jurisdiction 
to entertain the appeal; (2) that neither a second appeal nor a petition 
under Civ. Pro. Code. 8. 622, was the appropriate proceeding to be 
adopted by the appellants, but an appeal as from an order made under 
Civ. Pro. Code. ss. 57, 582. The error of the appellants being one 
of form merely, the Court amended the seoond appeal as an appeal from 
an order of the District Court and directed the District Judge to reoeive 
and dispose of the appeal from the Subordinate Court. KUNHIKUTTI v. 

ACHOTTI, 14 M. 462 


(7) 8 


14— Evident Aot—Aot I «f 1872, s. U4-E.topDel-Tt«nef«'of Property 
Aot—Act IV of 1882. 8. 60—Partial rodempt.on-Ina.vi8ibil.ty of mort- 
gage—See EVIDENCE ACT (I OF 1872), 16 M. 328. 


Page 




323 


Act X of 1873 (Oaths). 

(1) Ss 4. 14 — Grim. Pro. Cote-Ad X ot 1882, s. 164.-A Magistrate acting 

nnrlor Prim Pro Code. s. 164. has power to administer an oath, and 
a charge of nerjurv can he framed with regard to statements made before 
him on oath when he is so acting. QUEEN-EMPREBS v. ALAGU KONB, 
16 M. 421 = 1 Weir 175 

(2) 8a. 5 6. 7 , 13 -Examination as witness of a Uhild of tender yeara-Inten- 
° 9 tionai omission to administer affirmation.—A. child, aged about six yearn, 
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Act X of 1873 (Oaths)— (Concluded). PAGB 

was called as a witness in a Sessions Court. The Judge satisfied himself 
of his intellectual capacity to give evidence, but intentionally omitted to 
administer an affirmation on the ground that he was of too tender years 
to render any attempt to bind bis conscience expedient or practically 
operative. The Judge did not examine the ohild for the purpose of elicit¬ 
ing whether he knew it was wrong not to tell the truth, or whether he 
knew the difference between right and wrong, but he told him to tell the 
truth and permitted him to be examined as a witness . — Held, that the 
child should have been affirmed, Qucere : Whether the omission to affirm 
the child having been intentional on the part of the Judge, the case came 
within the provisions of Oaths Act, s. 13. QUEEN-EMPRESS v. VlRA- 
PERUMAL, 16M. 105=1 Weir 823 ... 781 

Act XIV of 1874 (Scheduled Districts). 

Notification under—Crim. Pro. Code, s. 2—Letters Patent, s. 28—Agency traots, 
jurisdiction of High Court over—Agency Rules—Act XXIV of 1839 
(Madras), s. 3—See CRIM. PRO. CODE (ACT X OF 1882), 14 M. 121. 

Act XVIII of 1879 (Legal Practitioners). 

(1) S. 28— Agreement between pleader and person retaining him—Promissory 

note not Med— ‘Quantum meruit.’—The defendants’ brother engaged a 
vakil (since deceased) to defend certain suits on their behalf and made 
and delivered to him a promissory note for an agreed sum in respect of 
his fee. The note was not filed in Court and it exoeeded in amount the 
vakil’s regulation fee. The defendants subsequently made a promissory 
note in substitution for the above and the vakil’s representatives now 
brought a suit upon the last-mentioned note : Held, (1) that the agree¬ 
ment with the defendants’ brother was invalid by reason of Legal Practi¬ 
tioners’ Act, s. 28, and the plaintiffs were not entitled to recover the 
amount of the note ; ( 2 ) that the plaintiffs were entitled to recover in this 
action the amount due to the vakil independently of that agreement. 
Anantayya V. PADMAYYA, 16 M. 278 = 2 M.L.J. 247 ... 900 

(2) Ss. 28, 29— Promissory note made by a party in favour of his pleader in res¬ 

pect of his agreed fee—Agreement not certified—Suit on promissory note .— 

A party to a suit made and delivered to his pleader in respeot of his agreed 
fee a promissory note whioh was not filed in Court in that suit. In asuit 
by the pleader upon his promissory note :— Held , that the promissory note 
was invalid and that the plaintiff was entitled to recover only the amount 
to which he was found to be entitled for his labour. KRISHNA 8 AMI v. 

KESAVA, 14 M. 63 ... 45 

Act V of 1881 (Probate and Administration). 

(1) Ss. 45,82 Administration de bonis non— Will relating to self-acquiredproperty 

— Suit by testator’s son. —A Hindu by his will bequeathed certain land, his 
self-acquired property, to his infant son. On his death, his widow, who 
was the executrix named in the will, took out probate, but she died intes¬ 
tate before she had fully administered the estate. The son now sued by 
his next friend to recover arrears of rent which had accrued due on the 
land, which had been leased to the defendants by the testator Held, 
that letters of administration de bonis non should have been taken out, 
and that since the plaintiff did not represent the estate of the testator, 
he was not competent to maintain the suit. NARASIMMULU v. GUDAM 

Hussain Sait, ig M. 71 ... 757 

(2) S. 62—Civ. Pro. Code—Act XIV of 1882, s. 13—‘ Res judicata ’— Evidence 

Act—Act I of 1872, s. 41—Judgment in rem —Judgment in personam 
—Guardians and Wards Act—Act VIII of 1890, s. 48—See CIV. Pro. 

Code (ACT XIV OF 1882), 16 M. 380 

Act XV of 1882 (Presidency Small Cause Courts). 

Ss. 37, 69 Application to Full Bench for retrial—Case stated .— The Pull Bench 
of a Presidency Court of Small Causes cannot state a case for the opinion 
of the High Court cn an applicationior a new trial made under Aot XV 
of 1882, s. 37. OAKSHOTT v. THE BRITISH INDIA STEAM NAVIGA¬ 
TION Company, 15 M. 179 ... 474 
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Act VII of 1887 (Suits Valuation). Page 

S. 11— Juriediotion-Civil Courts Act (Madras)—Aofc III of 1873, s. 12—Valua¬ 
tion of relief Suit by a Court purchaser for partition—See ACT III OF 

1873 (Madras Civil Courts), u M. 183 = 1 M.L J. 234 

Act IX of 1887 (Provincial Small Cause Courts). 

(1) S. 15, sch. II, art. 41.—The plaintiff sued to recover from the defendant 

Rs. 227, being his share of the cost of repairing a channel, which was the 
property of the plaintiff and defendant:— Held, the suit was cognizable 
by a Court of Small Causes. FISHER v. COLLECTOR OF MADURA, 15 
M. 155 ... 457 

(2) S. 23—Civ. Pro. Code, s. 588—Sait transferred to regular side—See Civ. 

Pro. Code (act XIV of 1882 ), 15 M. 98. 


(3) S. 24—Civ, Pro. Code, s. 588, ol. 17—Insolvency petition in execution 

of deoree in small cause suit—Appeal—See CIV. PRO. CODE (ACT XIV 
OF 1882), 15 M. 89. 

(4) Sch. II, cl. 31 —Suit for -profits of land—Civ. Pro. Code , s. 586.—The 

plaintiff sued on the Small Cause side of a Subordinate Court before 
' the Small Cause Courts Act, 1887, came into operation, to recover with 

interest from the date of suit Rs. 500, the value of crops alleged to have 
been illegally carried away by the defendant, while the plaintiff was in 
possession. The defendant raised a plea to the jurisdiction of the Court, 
and the Judge, without recording any deoision on its validity, directed 
that the plaint be presented on the regular side of the Court for the reason 
that it raised questions of complexity. It was so presented after the above 
Aot had come into operation. The plaintiff obtained a decree which was 
reversed on appeal. A petition of second appeal was presented by the 
plaintiff. The defendant objected that no second appeal lay under Civ. 
Pro. Code, s. 586 Held, that the objection should prevail since 
the suit was not excepted from the jurisdiction of the 8mall Cause Court 
under the Provincial Small Cause Courts Act of 1887. ANNAMALAI v. 
SUBRAMANYAN, 15 M. 298 


Act VII of 1889 (Succession Certificate) 


( 1 ) 


O 4 _ Civ Pro, Code-Act XIV of 1882, s. M2- Revision- Junsdxc 
° tion — One applied for leave to sue in forma pauperis to recover assets 
fnrmine nart of the estate of a deceased person. His application was 
Si,Lon the ground that he produced no certificate under Act VII of 
logo .-.Held (l) g tbat the application was wrongly dismissed ; (2) that the 
Hich Court bad jurisdiction to interfere on revision under Civ. Pro. Code, 
s. 622. KAMMATHI V. MANGAPPA, 16 M. 454 

(o\ S 4 _ Suit by undivided son of deceased creditor.-A Hindu is not entitled 

W nn a bond executed in favour of his undivided father, deceased, 

thaSuction of a certificate under Act VII of 1389, unless it 
^ nn the r^ of the bond that the debt claimed waB due to the 
iomt famUy com.sting of the father and the son. VENKATARAMAKNA 
v. Venkayya, 14 M. 377 

.... „ . fnr execution.— Act VII of 1889, s. 4, cl. (6) does not 

(3) S. 4 (6)^^illfiioationa to execute deorees which were pending at the date of 

apply to applio to applications made after the Aot came 

‘ptJTr °BA«A A RAut.'cHE^AVA^A , 14 M. 458 = 1 M.L.J. 608 ... 

„ .. ... of a debt due to a deceased creditor.— One 

(4) Ss. 4, 6— Suit by ^ money to the defendant and died, leaving an 

Suppammal lent a mmo ^ |o the plaintifI . Neither tbe 

adopted son, who aaBUi cectificafce un der A ct VII of 1889. 

plaintiff nor his |“ q reoover fcbo am0 unt of the assigned debt Held, 
2 ?® was not entitled to recover, no certificate having been 

obtained under AcrvlI ol 1889. KARUPPASAM v. PIOHU, 16 M. 419 = 

2 M.L.J. 
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Act VIII of 1890 (Guardians and Wards). PAGE 

B. 48—Civ. Pro. Code,—-Act XIV of 1882, a. 13—‘ Res judicata ’—Evidence Act 
—Aot I of 1R72, r. 41 —JuIgment in vein— Judgment in personam — 

Probate and Administration Act—Aot V of 1831, 9. 62 —Sse CIV, PRO, 

Code (Act XIV of 1892), io M- 330. 

II.—Madras Acts. 

Act XXIV of 1839 (Oanjam and Vizagapatam). 

Appeal under—Limitation—Civ. Pro. Code, as. 13. 43— Res judicata— Land¬ 
lord and tenant-Service-tenure with rent—Enhancement of rent— 
Resumption—See LANDLORD AND TENANT, 14 M. 365. 

Act XXIV of 1859 (Madras District Police). 

See CRIM. Pro. CODE (ACT X OF 1882), 15 M. 132. 

Act IV of 1862 (Madras Enfranchised Inams). 

See INAM COMMISSION. 14 M. 431. 

Act II of 1864 (Revenue Recovery, Madras). 

(1) 8. 8 Removal of cron under attachment—Theft—Dishonest intention.— 

Certain crops which had been distrained for arrears of revenue were 
harvested and removed by the owners and occupiers of land, who were 
thereupon charged with theft. The accused were not the defaulters, the 
demand having been made udoh certain other persons in whose name the 
pattas stood, as the registered Droprietors. The accused were acquitted : — 

Held, that the acquittal was wrong in the absence of a finding whether or 
not the accused were aware of the distraint,and dishonestly removed the 
crops with such knowledge. QUEEN-EMPRESS v. RAMASAMI 16 M. 364 
= 3 M.L.J. 178 = 1 Weir 422 ... 960 

(2) 8s. 32, 42— Encumbrance—Permanent lease at a low rent.— One of the vil- 

lages in a mitta was demised by the mittadar to A on a parmanent lease, 
at a rate below both the faisal assessment and the proportion of revenue 
payable upon it. The lessee’s interest was brought to sale in execution 
of a decree and purchased by B, and ultimately was sold in 1884 to the 
plaintiff who now sued the tenant in possession to enforce an exohange of 
patta and mucbalka. In the interval, viz., in 1883, the village was sold 
for arrears of revenue under Madras Act IT of 1864 to C, and the defend¬ 
ant claimed to hold the land from C: — field, that the permanent lease 
was an enoumbrance under Revenue Recovery Aot, 1864, s. 42, and was 
voidable by the purchaser at the revenue sale, although it had not been 
declanjd to be invalid by the Collector. NARASIMMA v. SURIANARAYANA, 

16 M. 144 = 2 M.L.J. 153 ... 808 

(3) S. 52—Kamam in a vermanently-settled zemindari.— The karnam in a per¬ 

manently-settled zamindari is a village servant employed in revenue duties 
within the meaning of the Revenue Recovery Act. s. 52. COLLECTOR OF 
North Arcot v. Nagi Reddi, 15 M. 35 = 1 M.L.J. 746 ... 374 

(4) S, 59 —Abhari notification referring to that Act—Sale to recover sum due from 

an abkari renter — Limitation for suits to recovev land so sold. —The right 
of selling toddy at certain places was put up to auction by the Collector 
under a notification whioh required that payments should be made at fixed 
periods and that the purchaser should take out licenses as therein provid¬ 
ed, failing whioh the shops concerned might be resold and any loss accru¬ 
ing to Government recovered under the Revenue Recovery Act, Madras, 

The plaintiff bid at the auction and his bid was accepted. He sought to 
withdraw from the oontract, but the sale to him was confirmed, and on 
bis failure to make the payments above referred to the rights purchased 
by him were resold at a lower price, and his house was attached and sold 
as under the Revenue Recovery Act, to realize the loss occasioned to Gov* 
eminent by the resale. In a suit, in 1898, to recover the house from the 
defendant who had purchased it and been placed in possession in June 
1886 :— Held, (1) that the suit was not barred as having been brought 
more than six months after the date of the sale; (2) that the sale was 
ultra vires ; (3) that the plaintiff having brought his suit within the twelve 
years’ peiiod of limitation was entitled to recover. RAMAN v. CHANDAN, 

15 M, 219 ... 503 
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Act III of 1864 (Madras Abkari). 

S. 0 —Rights of renter of Abkari farm—Right of Collector to clone shops included 
in the renter's contract — Collector's orders modified by Board of Revenue — 
huil for damages.-- The plaintiff rented from Government an Abkari farm, 
°n terms whioh reserved certain powers of control to the Collector, and ob¬ 
tained a license under the Abkari Aot. He did not manage the shops in the 
oontraot area himself nor obtain separate licenses for their management 
by others. The Collector made orders which were subsequently modified 
by the Board of Revenue, directing the closing of oertain shops which the 
plaintiff had sub-let and directing that others should not be opened. It 
was found that the Collector’s orders were not in exoees of the powers re¬ 
served to him uuder the oontraot, and that they had not been issued 
arbitrarily or otherwise than in good faith. In a suit for damages oooa- 
Rioned to the plaintiff by these orders :— Held, the plaintiff was not en¬ 
titled to recovor. Secretary op State for India v.Choyi, 14 M. 

82 I— 


Act VII of 1865 (Madras Irrigation). 

S. 4 —Rent Recovery Act—Act VIII of 1865 (Madras), s. 9 -Lands irrigated from 
Kistna anicut—Rate of rent— Restriction as to felling trees—Implied con¬ 
tract—A zaraindar holding lands irrigated bv the Kistna amcut, from 
whom no extra peishcushis on that account levied by Government, is not 
entitled to impose on his tenants a “wet" rate of rent without the permis¬ 
sion of the Collector. The fact that the tenants have paid rent at such 
a rate for six vears is not sufficient to establish an implied covenant to 
continue to do so. It is allowable for a landlord to insert ,n his pat » 
term to the offset that the tenant shall not fell trees without his consent. 

APPARAU v. NARASANNA, 15 M. 47 




Act VIII of 1865 (Rent Recovery, Madras). 


(1) S 3-Renistered eamindar-Zamindari held in coparcenary.-A registered 

holder of a z.mindari sued, under the Root Recovery Act to enforce the 

f naffq and execution of a muchalkft bv the defendant, a 

te“lnt , oo B the estate. It was oleaded. io defence, that the zamindari was 
^ undivided property of the plaintiff and his coparceners, m whose name 
n nA mnr'halka had already been exchanged . Held, tnat cne 

Sr a M 

L. J. 219 

/o\ Qo q 4 7 R 9 87-Suit to enforce exchange of patta and muchallca-Amend- 

(2) 8s. 3, 4. 7. Collins, C.J-. Muttusamx Ayyar and, Parker, JJ. 

ment of “? fW W an ordinary Civil Court has jurisdiction to entertain 

(Shephard. J„ e»c^on ol a muchalka :-Beld 

a suit toe ” f ® r ? f e 4 e «atta whichhas been tendered is found not to be a pro- 
further, that if the pat ; amend it and dipec t the tenant to execute a 

per one. such » Cou . fc ag amende d, but oan, in a suit properly 

muchalka corresp ' * decree declaring what in a proper patta. 

framed for that nurpwe. pass a (p.B.) = l M.L.J. 661 

RAMAYYAR v* VEDACHALDA, 14 “• 4,1 

Pinhi of tenant to relinquish his lease .—It is 

(3) Ss. 3. 12— Mulgen*foldingi Ro 8oufch 0anara to relinquish his 

not com P® fcenfc .,!i{ from bis obligation for rent without the consent of 
lease and free hims whQ tber a Mulcar ia within the class of landholders 

KR.8HNA V. LAKSHMINABANAPPA, 

15 M. 67-2 M.L.J. 13 

vv of 1877, sched. II, arts. 131, 132, 140— 
<4) 8 - K7tS“a*-B«c»«ing°i g i.t-S.e LIMITATION ACT (XV OP 1877), 16 

M. 161. 

_ mfitta—Denial of tenancy by landlord.—In a summary 

(5) Ss. 8, 9, 10 —Suit for * ® Recovery Act (Madras) to oompel the defendant 
suit hrou e ht uud E r Rent Recoycry A^j n ^ ^ pl £ intifl olaimea tp 
to give a patta ‘o the plamtm ^ ^ pUintia waa hia tenant . 

S tZt thc collector was bound to try the question so raised and not 
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Act VIII of 1865 (Rent Recovery. Madra s)—(Concluded). PAGE 

to refer the parties to a regular suit for its determination. NARAYANA- 
CHARIAR v. RANGA AYYANGAR, 15 M. 223 ... 506 

(G) S. 9—Lands irrigated from Kistna anicut—Act VII of 1865 (Madras), s. 4 
—Rate of rent—Restriction as to felling trees—Implied contract—See 

act VII of 18G5 (Madras Irrigation), 15 m. 47. 

(7) Ss. 9, 11— Form of patta — Form of rent determined by implied contract — Vari¬ 

ation in amount of rent.—In a landlord’s suit to enforce acceptance of a 
patta and execution of a mucbalka by the defendants, it appeared that 
the predecessor in title of the defendants had accepted from the predeces¬ 
sor in title of the plaintiff in 1849 a cowle for 11 years, which provided 
for payments in kind, but since the expiry of that period the rent had 
always been paid in money, though the amount varied. The tenant was 
described in the cowle as a sukavasi raiyat, and the defendants also claim¬ 
ed to be sukavasi tenants : Held, that it was unnecessary to determine 
the cause of the variations in the amount of rent, and that an agreement 
that the rent should continue to be paid in money should be implied, and 
the landlord accordingly was not entitled to impose a patta providing for 
payment of rent in kind. POLU v. RAGAVAMMAL, 14 M. 52 ... 37 

(8) S. 11 —Implied contract as to rent — Land irrigated under Kistna anicut — 

Collector's sanction to increase of rent.— Land in a zamindari in the 
Kistna delta was newly irrigated from anicut channels. The zamindar 
tendered pattas at wet rates : Held, (1) that the zamindar was not enti¬ 
tled to levy increased rates without the Collector’s sanction under s. 11 of 
Act VIII of 18G5, although he had expended money on the channels ; (2) 
that payment for five years of such wet rates under a five years’ lease did 
not imply a contract to continue such payments ; (3) that a stipulation 
in the previous lease binding the tenants to pay such increased rates in 
case of future irrigation did not bind the tenants after the term of that 
lease expired. NARASIMHA v. RAMASAMI, 14 M. 44 ... 31 

(9) 5. 12 Ejectment Occupancy rights —‘Onus probandi.’—A zamindarni having 

given to the defendant, who was a cultivating raiyat in the zamindari, a 
notice to quit, now sued to eject him from his holding. The defendant 
pleaded that he and his ancestors had been jirayati raiyats from time 
immemorial and it was found that their holding had lasted at least 150 
years. The defendant had exeouted and delivered to the plaintiff a 
mucbalka for one year, and he had made no default in payment of rent: 

—Held, that the plaintiff having failed to prove that the defendant’s 
tenancy had commenced under her or her ancestors, the suit should be 
dismissed. VENCATA Mahalakshamma v. RAMAJOGI, 1G M. 271 ... 896 




^~~InQ-fndar Tenant-Right of distraint. —A zamindar, holding his 
estate under a sanad, which included, among the assets of the zamindari, 
the jodi payable by an inamdar, proceeded under the Rent Recovery Act 
to recover arrears of jodi by distraint. In a suit by the inamdar to release 
the distraint, it appeared that the plaintiff had sublet the land, and that 
the rate, at which the jodi was claimed, exceeded that entered in thelnam 
Commissioner’s patta : Held, ( 1 ) that the inamdar was a tenant of the 
zamindar within the meaning of the Rent Recovery Act; (2) that the fact 
that the inamdar had sublet the land did not confer on him a higher 
status than that of a tenant; (3) that the zamindar accordingly had a 
right to proceed under the Rent Recovery Act, and that his olaim was not 
limited to the amount of jodi entered in the Inam Commissioner’s patta. 
SURYANARAYANA v. APPA RAU, 16 M. 40 = 2 M.L.J. 249 


S. 49 —Suit for restoration of specific moveable property. —A raiyat brought 
a suit in the Court of a Deputy Collector as under the Rent Recovery Act, 
praying for the release from attachment and the restoration to him of 
certain moveable property, and for some other subsidiary relief : Held, 
that the Deputy Collector had no jurisdiction to entertain the suit under 
Rent Recovery Act, s. 49. RAJAH OP VENKATAGIRI v. YERRA REDDI 
16 M. 323 = 3 M.L.J. 131 


(12) S. 76—Civ. Pro. Code—Act XIV of 1882, s. 622—Revision by the High 
Court.—See CIV. PRO. CODE (ACT XIV OF 1882), 16 M. 451, 
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Act I of 1866 (Madras Abkari). 

S ' 28_ „f ^‘"-P /0r -r rrMr n 0/ . re ”^Sub m uml attachment in execution 
f decree Priorities.-—Certain land was put under attachment for arrears 

° U “ d ° r . Madras Abkari Act. s. 28; the same land waa subse- 

quently attached in execution of a money decree against the defaulter and 
the defendant purchased it at the Court sale. The Collector of the dis¬ 
trict intervened in execution and objeoted to the sale of the land in ques- 
tion t but hi9 objection was rejected. A suit was now brought in the name 
of the Secretary of State for a declaration that the land was liable for the 
arrears of revenue in respect of which the attachment under Abkari Act 
has been made ‘.—Held, that the plaintiff was entitled to the declaration 
asked for. Sarangapani v. The Secretary of State for India 

in Council, 16 m. 479 = 3 M.l.j. 47 

Act 111 of 1871 (Madras Towns’ Improvements). 

S. 51—See ACT III OF 1884 (M4DR \S DISTRICT MUNICIPALITIES), 14 M. 467. 

Act V of 1882 (Madras Forest). 

(1) Ss. 2, 3, 4, 6, 8, 9, 50.—The accused, who were servants of the sbrotriemdar 

of an agraharam, destroyed a cairn erected by the Forest Department on 
the shrotriem land along the boundary line of a proposed forest reserve. 
No notice under Forest Act, s. 6, was proved to have been served on the 
shrotriemdar, and it did not appear whether the land in question was com¬ 
prised in the boundaries specified in the notification published under s. 4. 
The acoused were convicted under s 50 ( d ) : Held, (1) that the provisions 
of the Aot did not apply to the shrotriem land ; (2) that the right of a 
forest officer to enter upon and demarcate land under s. 9 is limited to 
the purpose of the inquiry directed by s. 8 ; (3) that the conviction was 
wrong. Queen-Empress v. Jangam reddi, 14 m. 247 = 1 Weir 776... 

(2) S. 6—Burden of proof—Long possession—Presumption of title.— Certain land 

was notified under Madras Forest Act, 1882, to be constituted a reserved 
forest. One, alleging that the janm title had been in his family for six 
or seven centuries, olaimed to be the owner of the land. His claim was 
contested by Government on the allegation that the land had belonged to 
another family and had been escheated. The claimant admitted that ho 
had not been in possession for six years before the date of the notification, 
Government having objected to his interfering with the land. It was 
found that his family had been in possession for the previous sixty years 
at least, and that the alleged escheat was not proved : Held, that the 
claim should be allowed. Observations on the burden of proof and on the 
presumption of title arising out of possession. SECRETARY OF STATE 
for India v. bavottiHAji, 15 m. 315 — 2 m.l.j. 158 

(3) S. 21 td)—Grazing cattle in a forest reserve- The owner of cattle found 

erazimzin a forest reserve cannot be oonvioted under Madras Forest Act, 
s 21 in the absence of evidence that he either pastured the cattle or 
permitted them to trespass in the reserve. Queen-Empress v. KRISH- 
NAYYAN, 15 M. 156 = 1 Weir 763 


Page 


:t I of 1884 (City of Madras Municipal Act). 

* • * 


I UI IOO*» \VILY --- - 

/n jQc in* inn 192 —Profession tax—Liability of members of a firm—Extent 
W «5S decision o, President a. Municipality A 

unde'The Mad^%lunicipality to pay a certain sum for the 
™ orofessions, trades and callings as agent in charge of the 

k =•««« of the absent member of the firm. He oomplamed to the Presi¬ 
dent agains^the assessment under ss. 104, 190 of the Act on the ground 
dent against 1 . tax as agent, eto., but the assessment 

that he was not p y on p ' 6/e rred an appeal to the Magistrates :~ 

was confirme . Magistrates had jurisdiction under Madras Municipal 

f ( Vqa th t a 0 decide the question of the liability of the appellant to be 
Act, s. 192, to da 1 4 aUh ough the absent partner might be oalled 

taX6d Si" h the apSiumt as his agent to pay the tax due by the firm 
upon through thQ VlF income, he was not otherwise chargeable with 

with reference to its wjoie^ , ^ on by h|m Davibs y p 

de 7 nt“f THE^dLas^MUNICIPAL COMMISSION, 14 M. 140 
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Act I of 1884 (City of Madras Municipal Act)— {Concluded), PAGE 

(2) S ■ 433— Statement of cause of action — Address of intending plaintiff.—In a 
suit against: the Municipal Commissioners of the City of Madras for 
damages sustained bv the plaintiff by reason of an accident occasioned to 
liis horses through the ill-repair of a road within the limits of the Muni* 
ciDalitv. it appeared that at the close of a correspondence between the 
nlaintiff and the President of the Municipality, the plaintiff, in a letter 
beaded “ Madras.” stated that he had directed auctioneers to sell the horses, 
and that he would “ proceed against vou by-law to recover such loss 
or damage as I may have sustained.” and added “kindly consider this as 
notice of claim under s. 433 of Municipal Act No. I of 1884.” and that 
the plaintiff’s attorneys, in a suhseauent letter, demanded payment of 
Rs. 1.000, “being the damages sustained bv our client bv reason of the 
neglect to keen in proper repair that nortion of the road, &c.,” and stated 
that if the sum claimed were not paid, the plaintiff would be “compelled 
to have recourse to law to recover the same without further notice” : 

Held, { 1) that the two letters should he read together : (21 that the cause 
of action was stated sufficiently in the second of the above letters : (3) 
that the plaintiff’s address was sufficiently given in the first of the above 
letters. EALF.S v. MUNICIPAL COMMISSIONERS OP MADRAS, 14 M. 386 270 

Act IV of 1884 (Madras District Municipalities!. 

(1) Ss. 55. 56, 60, 262, cl. (21— Profession tax. —The Bank of Madras carried on 

business at (among other olacesl Negapatara and Tellicherry, in both of 
which places the Madras District Municipalities Act was in force. The 
Bank paid profession tax under that Act to the Municipality of Negapatam 
two days before it was due. The Municipality of Tellicherry subse¬ 
quently, and with knowledge of the above facts, assessed the Bank to the 
same tax for the same period and levied the amount which was paid under 
protest: Held, that the Bank was entitled to recover the amount so 
paid, from the Municipality of Tellicherry. Semble: The aggregate 
income derived by the Bank from the exeroise of its business in the 
separate municipalities would regulate the class under which it would be 
liable to taxation. MUNICIPAL COUNCIL OF TELLICHERRY V. BANK 
OP MADRAS, 15 M. 153 ... 455 

(2) Ss. 102, 103. 110— Towns’ Improvement Act—Act III of 1871 ( Madras 1, s. 51 

Distraint-notice. —A Municipal Council under the District Municipalities 
Act has, under s. 110. a power to distrain after due notioe, besides that 
given by s. 103, but the property distrained must be that of the defaulter, 
and the doors of a bouse cannot be removed in execution of a warrant of 
distress. The notice which an owner of property must give in order to 
entitle himself to a remission of the house-tax is an annual notice. 
PURUSHOTTAMA v. MUNICIPAL COUNCIL OP BELLARY, 14 M. 467 ... 326 

(3) S. 169 Suit for declaration of title against a Municipality-Parties—See 

Parties, 15 M. 292. 

(4) Ss, 263, 264— Municipal buildinq license — Building in excess of license— 

Requisition to demolish building. —A landowner in a Municipality, sub¬ 
ject tT Act IV of 1884 (M<d>-as), applied for a building lioense under 
s 180 of the Act. The "Municipality having resolved that a portion of 
the land was required for widening a publio lane, ordered the applicant to 
abstain from building on it, and granted a license for a building to be 
erected on the remaining portion. The landowner, however, 'erected a 
building upon the whole of the land. The Municipal Council then called 
upon her to demolish the building erected on the portion of the land which 
had not been licensed. This notice was not comolied with. The land- 
owner was then prosecuted and coovioted under ss. 180, 263 and 
264 of the Aot. Held , that neither of the above-mentioned orders of 
Municipal Council were legal and consequently that no offence had been 
committed bv the landowoer: Semble. Aot IV of 1884, s. 264, does not 
empower a Magistrate to impose a fine prospectively in respect of the 
period during whioh one convicted of the offenoe of omitting to oomply 
with a notice to execute anv work, may continue to leave such work un¬ 
executed. Queen-Empress v. Veerammal, 16 M. 230 = 1 Weir 733 ... 867 
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Act IV of 188*1 (Madras District Municipalities)— (Concluded). 

(5) S. ^222—Nuisance—Sewage water.— An ocoupier of a buildmg who allows 

sewage water to run into a street within the limits of a Municipality, 
governed by the District Municipalities Act, Madras, commits au offence 
under s. '2,1‘A of that Act, altnough the Municipality may have sup¬ 
plied no side drams in the street in question. QUEEN-EmI’RESS v 
SEYUDAFFAYYAR, 15 M. 91= i Weir 747 

(6) ts. 261—Limitation—Contract Act—Act IX of 1872, s. 4—Penalty—See 

Contract act (IX of 1972). it> M. 474. 

Act V of 1884 (Local Boards, Madrasj. 

(1) 6’s. 27,128, 156 —Suit against Taluk, Board—Suit framed erroneously— 

Error persisted in—Things aone under the Act— Bpecial period oj limita¬ 
tion.— In a suit brought against, among others, the President of_a Taluk 
Board constituted under Local Boards Act, 1884 (Madras), to recover 
land on which the Fanobayat ol a Union within the taluk had erected a 
public latrine, it was pleaded that the suit, as agairist jhe above-men¬ 
tioned defendant was wrongly framed and also that it was barred by the 
special rule of limitation contained in s. 156 of that Act. The 
plaintiff asked for no amendment, but proceeded to trial ; Held, that 
the suit was not maintainable UDder Local Boards Act (Madras), 1881, 
s. 27, on the ground that it was not brought against the Taluk Boa.d. 
Queere : Whether s. 156 is applicable to suits other than suits for 
compensation lor wrohgful acts committed under colour of the Act. 
SYED AMEER SAHIB V. VENKATARAMA, 16 M. 296 

(2) Ss. 27, 15 6—Notice of action—Form of suit—Injunction against Taluk Board. 

*_'phe plaintiff built a wall on his land situate withm the limits of the 

Sivagauga Taluk Board. The Local Board called upon him to remove the 
wall as constituting an obstruction, and gave him notice that in default 
of his doing so it would be demolished by the authorities. The plaintiff 
now brought a suit against the President of the Taluk Board and the 
Chairman ol the Union, within the limits ol which the land was situated, 
for an injunction restraining the defendants from interfering with the wall. 
No notice of action was given under Local Boards Act, s. 156. In the 
Courts of First Instance and first appeal no objection was taken to the 
irame of tne suit with reference to the provisions of s. 27 : Held, U) 
that the dciendants should not be permitted on second appeal to raise such 
objection to the frame of the suit; (2) that previous notice of action under 
s. 166 was not necessary. PRESIDENT, TALUK BOARD, SlVAGANUA 
v. Narayanan, ib M. 3i7=3 M.L.J. 12 

Act III of 1888 (Madras Police). 

s 7 , , XI and XV— Crowd collected by music—Obstruction of street—Music 

’ vertormed in private place— Memoeis of the Salvation Army were found 
h V the Magistrate to nave played tambourines and suog “ at the angle ” 
01 a street in Madras, and tdereoy collected a crowd which thronged the 
street and they were convicted oi offences under the City of Madras Police 
s’ 71 els. xi and xv : Meld, on revision, that, since the intention of 
Lbe 'accused was to collect a crowd in the street, the conviction under cl. xi 
was rmbt, whether or not the place, where the accused played and sang, 
” . nnvate ulace ; but that 11 it was a private place, the conviction under 

^ waswroug. QUKEM-JSMFBESS V. fcUKA SINGH, 11 U. 223 = 1 

Weir 848 

Administration dc boats aon. 

See ACT V OF 1881 (PROBATE AND ADMINISTRATION), 16 M. 71. 

Adverse Possession. 

(1) See LIMITATION, 14 M. 38. 

(2) See LIMITATION ACT (XV OF 1877), 14 M. 96. 

Agency. 

See LIMITATION ACT (XV Of 1677), 16 11. 466. 
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Agency Rules. PAGE 

(1) ( Ganjavi and Vizagapatam), 18 and 20- Agent lo the Governor at Vizagapatam, 

—The Agent to the Governor at Vizagapatam dismissed an appeal under 
the Agency Rules, No. 18. The appellant preferred a petition to the High 
Court against the order of the Agent. Eeld, that the High Court had no 
power to interfere. JAGANNADHA v. GOPANNA, 16 M. 229 ... 866 

(2) See CRIM. PRO. CODE (ACT X OF 1882), 14 M. 121. 

Agency Tracts. 

Jurisdiction of High Court over—Criminal Procedure Code, s. 2—Letters Patent, 
s. 28—Scheduled Districts Act—Act XIV of 1874, notifications under— 

Agency Rules—Act XXIV of 1839 (Madras), s. 3—See CRIM. PRO. CODE 
(ACT X OF 1882), 14 M. 121. 

Alimony. 

See Letters Patent, 1865, 14 M. 83. 

Allyasantana Law. 

(1) Inheritance—Uncongenital insanity—Suit by an unadjudged lunatic by the 

Agent of the Court of Wards as guxrdian — Authority of the Court of 
Wards — Regulation V of 1904 — Estates of lunatics subject to Mofussal 
Courts—Act XXXV of 1853— Code of Civil Procedure, s. 464.— A Jain, 
who was subject to the A1 iyasantana law, mafie a will, whereby he dis¬ 
posed of the property of his family in favour of oertain persons, and died. 

The plaintiff, a female, was the sole surviving member of the testator’s 
family, but it was admitted that she was, and for more than fifty years 
had been, a lunatic, though she had not been declared to be so under Aot 
XXXV of 1858; it appeared that her lunaoy was not congenital. She 
sued, by the Collector of South Canara, the agent for the Court pf Wards : 

Held, (1) that the plaintiff was not excluded from inheritance by reason 
of lunacy under Aliyasantana law, and the will, in favour of the defen¬ 
dants, was invalid ; (2) that the Court of Wards had power to take oogni- 
zanco of the plaintiff’s case under Regulation V of 1804 ; (3) that although 
the Court of Wards should ordinarily obtain a declaration under Aot 
XXXV of 1958 in cases where the lunaoy of a ward is open to question 
their failure to do so in the present case was not fatal to the suit; (4) that 
Civ. Pro. Code, s. 464, was accordingly applicable to the case; (5) 
that the appointment of the Collector, as guardian to the plaintiff, was 
legal and valid. In deciding what was the extent of the property which 
the plaintiff was entitled to inherit under the above rulings, certain docu¬ 
ments adduced as evidencing partition of the family property were held 
to evidence merely arrangements for separate enjoyment. SANKU v. PUT- 
TAMMA, 14 M. 289 ... 203 

(2) Specific Relief Act—Act I of 1977. s. 42 —Declaratory relief — Limitation 

Act—Act XV of 1877, sched. If, arts. 127, 144.—In a suit in which the 
plaintiffs sought declaration that they were members of an undivided Ali¬ 
yasantana family with the defendants, that certain property belonged to 
the family, and that plaintiff No. 1, the senior member of the family, was 
entitled to have the lands registered in his name, the defendants denied 
the allegations in the plaint, and pleaded that the suit for declarations 
only wa3 not maintainable, and that it was barred by limitation. It was 
found that the plaintiffs had separated themselves from the defendants, 
and had for more than twelve years been exoluded to their owft knowledge 
from the joint family property ; Held, that, if, as alleged by the plaintiffs, 
plaintiff No. 1 wa9 the de jure ejaman of the family, he was entitled to 
the possession and management of the family property, and a suit for a 
mero declaration of his right would not lie.— Per cur. —“ We are of opi¬ 
nion that art. 127 applies to this case, and that the plaintiffs, having 
separated themselves from the defendants, have for more than twelve 
years been to their own knowledge exoluded from the joint family proper¬ 
ty, and that their suit to enforce a right to share therein is barred.” 
Muttakke V. Thimmappa, 15 M. 186 ... 479 

(3; Unjustified alionation of family property by a member of undivided family— 

Limitation—Adverse possession—See LIMITATION, 14 M. 38. 
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Alteration. 

In documents sued on, Marteriality of—Forged attestation.— In a suit on a 
hypothecation bond, dated before the Transfer of Property Act came into 
operation, and exeouted in favour of the plaintiff by the father (deceased) of 
defendant No. 1, it appeared that, after the bond had oome into the hands 
of the plaintiff, the name of defendant No. 1 had been added as that of 
an attesting witness and that this was a forgery. Held, that the plaintiff 
was not precluded from recovering by reason of this alteration in the bond 
sued on. RAMAYYAR v. SHANMUGAM, 15 M. 70 = 2 M.L J. 39 

Ameliorating Waste. 

See Landlord and Tenant, 16 m. 407. 

Amendment. 

(1) See ACT VIII OP 1865 (RENT RECOVERY, MADRAS), 14 M. 441. 

(2) See CIV. PRO. CODE (ACT XIV OF 1882). 14 M. 150 ; 15 M. 403 ; 16 M. 319. 

424. 

(3) See LIMITATION ACT (XV OF 1877), 15 M. 417. 

(4) See Specific relief act (I of 1877), 15 M. 15, 255. 

Appeal. 

(1) —GENERAL. 

(2) —Second appeal. 

(3) —To privy council. 

-1 .—General. 

(1) See CIV. PRO. CODE (ACT XIV OF 1982), 14 M. 90, 498 ; 15 M. 89, 348, 362 ; 

16 U. 20, 207, 285. 293, 299, 424. 

(2) See COURT FEES ACT (VII OF 1870). 14 M, 169 ; 16 M. 310, 326, 415. 

(3) See CRIM. PRO. CODE (ACT X OF 1882), 14 M. 36, 363; 15 M. 137. 

(4) See Equitable assignment, 16 M. 429. 

(5) See HINDU LAW— SUCCESSION, 15 M. 503. 

(6) See INSOLVENT ACT 11 AND 12 VIC., C. 21, 14 M. 404. 

(7) See Limitation act (XV of 1877), 14 m. al; 15 M. 78. 

(8) See Transfer of Property act (IV of 1882), 15 M. 170 . 

-2.—Second Appeal. 

(1) See ACT III OF 1873 (MADRAS CIVIL COURTS), 14 M. 462. 

(2) See CIV. PRO. CODE (ACT XIV OF 1882), 15 M. 474. 

(3) See TRANSFER OF PROPERTY ACT (IV OF 1882), 15 M. 54. 

- 3.— To Privy Council. 

See CIV. PRO. CODE (ACT XIV OF 1832), 14 M. 391; 15 M. 169, 237. 

Apportionment. 

See LIMITATION ACT (XV OF 1877). 15 M. 492. 


Approver. 

See OBIM. PRO. CODE (ACT X OF 1832), 15 M. 352. 

Assignment. 

See LIMITATION ACT (XV OF 1877), 14 M. 252. 

Attachment. 

See ACT I OF 1866 (MADRAS ADKABI), 16 M. 179. 


Award. 


See Civ. Pro. Code 


(Act XIV OF 1882), 15 M. 99, 348, 384, 474 


Bankruptcy 
See 


REGISTRATION ACT (IH OF 1877). 16 M. 85. 
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Beiiamidar. Page 

Civ, Pro. Code, s. 13—“ Res judical*. ”—Iu a suit lo rccovor a parcel ol land, the 
plaintiff's case was that it had been purchased by him benamiin the name 
of his brother, who had sued tho present defendants to obtain possession 
in 1887, but had been negligent in the conduct of the suit which was 
consequently dismissed. It was found that there had been no negligence 
in the oonduct of the suit, and that it had been instituted with the plaint¬ 
iff's knowledge:— Held, that the plaintiff was bound by the decree in the 
former suit, and could not recover on his secret title. SHANGARA v. 
KRISHNAN, 15 M. 267 = 2 M.L.J. 93 ... 537 

Bench of Magistrates. 

See Crim. Pro. Code (Act X of 1882), 16 M. 410. 

Board of Revenue. 

See ACT III OF 1864 (MADRAS AliKARl), 14 M. 82. 

Burden of Proof. 

(1) See ACT VIII OF 1865 (RENT RECOVERY, MADRAS), 16 M. 271. 

(2) See ACT V OF 1882 (MADRAS FOREST), 15 M, 315. 

(3) See Landlord and Tenant, 15 M. 95. 

(4) See Limitation act (XV of 1877), 14 M. 96. 

Civ. Pro. Code (Act X of 1877), 

(1) S. 291, amended by Act XII of 1879— Practice—Non- joinder—Purchase at a 

Court-sale on behalf of a judgment-creditor without permission of the Court. 

— Under Civ. Pro. Code of 1877, as amended by Act XII of 1879, a pur¬ 
chase made at a Court-sale on behalf of a judgment-creditor was not 
invalid for want of permission of the Court. Where a suit is brought by 
one member of an undivided Hindu family to recover land, the property 
of the family, and no objection is taken at the hearing on tho ground of 
the non-joinder of the plaintiff’s co parceners, it is not open to an 
unsuccessful dofendant to raise such objection on appeal. PARAMASIVA v, 

Krishna, 14 M. 498 = 1 M.L.J. 752 ... 34 s 

(2) 8 . 133—See CIV. PRO. CODE (ACT XIV OF 1882), 15 M. 494. 

Civ. Pro. Code (Act XIV of 1882), 

(1) Ss. 2,244, 258. 588— Appeal against an order under s. 258.— Semble.— An 

appeal lies against an order dismissing an application made under Civ. 

Pro. Code, s. 258, that the adjustment of a decree be recorded as certified. 
LINGAYYA V. NARASIMHA, 14 M. 99 ... 71 

(2) Ss. 2, 541, 582— Order rejecting an appeal—Vakalatnama executed in favour 

of two vakils accepted by only one—Presentation of appeal under such 
vakalat. —An intending appellant executed a vakalatnama in favour of 
two vakils ; it was accepted by only one of the vakils and he presented the 
appeal. The appeal was placed on the file by the District Judge, but on 
its coming on for disposal before the Subordinate Judge, he held that it 
had not been duly presented and made an order rejecting it:— Held, 

(1) that an appeal lay against the above-mentioned order; (2; that the appeal 

had been duly presented. AYYANNA v. NAGABHOOSHANAM, 16 M. 285. 005 

(3) S. 11— Civil suit—Religious usages of Muhammadans—Kutbah. —Certain 

Moplabs, described as “ the Aloktessor and Jamats ” of a mosque, sued 
certain other Muhammadans, described as '‘members of the Puslar caste,” 
alleging that the custom was for the defendants to attend tho plaintiffs’ 
mosque on Friday at the reading of tho kutbah, and that tho defendants 
had recently built another mosque a short distance off, and bad “ for two 
months been attempting to read the kutbah there.” It was further 
alleged in the plaint that such reading of the kutbah was “ quite contrary 
to the Muhammadan religion ” and that the defendants nevertheless 
proposed to have the kutbah read, “ whereby the kutbah or adoration 
conducted in our mosque will, according to religion, be fruitless.” The 
prayer of the plaint was for an injunction, restraining the defendants 
from reading the kutbah in their mosque:— Held, that the plaint disclosed 
no cause of aotion. MAINE MOILAR v. Islam amanath, 15 M. 355 
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(4) S. 18 —Malabar Law—Adoption by the last member of a Nambudri illom — 
Limitation Act—Act XV of 1877, sched. II, arts. 91, 120—“Res judicata.” 

—In a suit for a declaration that the members of the Numbudri illom to 
which the plaintiffs belonged were the sole heirs and successors of an 
illom known as Kiluvapura, of which the natural line had become extinct, 
and for possession of certain land which had formed part of its property, 
the defendants were the karnavan and manager of the plaintiffs’ illom 
and the members of another illom. It was found on the evidence that 
the plaintiffs’ karnavan had been adopted unto the Kiluvapura illom, and 
that subsequently that illcm and the plaintiffs’ had been amalgamated 
under a karar executed by, among others, the wife of the last male 
member of the Kiluvapura illom, and that she had died less than twelve 
years before this suit. The defendants, other than the karnavan and 
manager of the plaintiffs’ illom, asserted a right to a moiety of the pro¬ 
perty of the Kiluvapura illom (with which, however, it was now found on 
the evidence that they were less fclosely connected than the plaintiffs), 
and it appeared that that right had been similarly asserted in suits 
brought after the date of tbo karar above referred to, by a member of the 
defendants’ illom against the karnavan and manager of the plaintiffs’ 
illom, and that decrees had been passed therein negativing the title now 
set up by the plaintiffs and that part of the property now claimed was 
held under one of those decrees. The plaintiffs did not ask that those 
decrees should beset aside :—HeU, (1) that the suit was not barred by 
limitation ; (2) that it was unnecessary for the plaintiffs to prove mala 
fides against their karnavan in respect of his conduct in the former suits 
or to seek that the decrees passed therein be set aside, and that those 
decrees did not constitute the present claim res judicata, as the karnavan 
was not then impleaded in his capacity as such ; (3) that the adoption 
of the plaintiffs’ karnavan was valid even assuming that no datta hornam 
was performed, and the last male member of the Kiluvapura illom had 
died after merely indicating him as his heir and the widow adopted him 
in the Dwayamushyayaoaform ; (4) that the plaintiffs were entitled to a 
deoree as prayed. 8HANKARAN v. KESAVAN, 15 M. 6 ... 354 


(5) S 13-“ Res judicata, " between detmdants.- The plaintiff, a junior member 
of a Malabar tarwad. alleged that her karnavan nad assigned to her bis 
kuikanom right over certain land, and that she had obtained a fresh 
demise from the jenmi and planed a tenant in possession The tenant 
waTdispossessed by the present karnavan, and in 1886 sued hun and the 
nl.intiff to recover possession of part of the fand, That suit was dismissed 
on he ground that the above allegations of the plaintiff were unfounded. 
C.U t fhA nresent karnavan for possession of the entire land : — 
I M D Zat the claim ofthe plaintiff was res judicata as far as it related 
* tt land £ quSSon in the former suit, but not as to the rest. MA- 
DHAVI v. KELU, 15 M. 264 


535 


, ii d a "—Court of competent jurisdiction—Act X of 1877, 

<6) S. 13— Res JU Sovereign Prince— A suit for a declaration of the 

«: f 33 r.^'iu^Hfftwwad to certain land was filed in a District Court 

title0f f the Maharaja of Oocbin.and others, including the trustees of a 

against t bat the same land was the subjeet of a suit 

devasom. It g^ordinate Court on the 6th August 1877, to which the 

instituted *n» the plaintiffs’ tarwad and the devasom were parties, 

representatives wag thfl n found to be the property of the devasom and 

and that the accordingly. It was contended that the present olaim 

a deoree was P^edaccorm gy^ q| that decre6i beoaU3et under tfae 

was not res 3 l877 0 443> w bich came into operation during the 

provision of Ac qq Sovereign Prince could be sued in any Court sub- 

pondency of tba * and the Q ourt w hioh passed that decree was 

ordinate to a Vi of jurisdiction competent to try ” the present suit 

not therefore j oiv. p r0 . Code, s. 13 : — Field, |that, although 

within the me | * ken re fer to the jurisdiction of the Court at the 
these words mus ftQd determined, yet the present olaim was res 

wlatZ, “2U the title to the land was a matter in issue within the 

1073 


M V—135 



GENERAL INDEX. 


Civ. Pro. Code (Act XIV of 1882) — ( Continued). 

cognizance of the Subordinate Judge and was adjudicated on by him 
IvUNJI AMJIA V. Raman MENON, 15 M. 494 = 2 M.L J. 262 

(/) S. 13— Res judicata ’— Court of competent jurisdiction—Hindu law — Power 
of guardian to alienate land—Compromise of litigation.— In 1882 the 
daughter of a deceased Hindu brought a suit in the Court of a District 
Munsif for a declaration that the defendant was not the adopted son of 
her father (deceased) as he claimed to be. It was found that the alleged 
adoption was valid and the suit was dismissed. The then defendant now 
brought, in 1889, a suit in the same Court to recover possession of land 
from the then plaintiff, alleging that it had been wrongfully transferred 
to her by way of gift by his adoptive mother. The defendant denied the 
adoption and asserted that the transfer was valid as having taken place in 
accordance with an arrangement made by her father in his lifetime. It 
was admitted that the value of the whole property, to which the plaintiff 
was entitled by virtue of his adoption, if it was a valid adoption, exceeded 
Rs. 2,500. The Court of First Appeal held that the question of the adop¬ 
tion was not res judicata, and observed that the transfer to the defendant 
was apparently made to induce her to abandon her litigation as to the 
adoption : Held, (.1; that the defendant was not at liberty to question the 
plaintiff s adoption : (2) that the Court should try whether the transfer 
was made bona fide by the plaintiff’s mother as his guardian for his 
benefit. VENKATARAGHAVA v. RANGAMRIA, 15 M. 498 

<8) S ' yu j ;“ ° f com P eteut Jurisdiction-Limitation Act 

“ A * fc X. V ? s * 10 - « ch - 120. 144-Suit by a uralan against 

(XV OP 1877) d jg a “ I om 45G Re P ud,atlon of agency—See LIMITATION ACT 


Page 


696 


699 


(9) S. 13-‘ Res judicata '-Evidence Act-Act I of 1872. s. 41- Judgment in rem 
Judgment in personam —Guardians and Wards Aot—Act VIII of 1890 
S ' ^~fi roba t te and Administration Act—Act V of 1881, s. 62.—On an 
application for probate of a will under the Probate and Administration 
Act 1881 which was opposed by the widow of the alleged testator and her 
father, it appeared that an application had previously been made under 
the Guardians and Wards Act, ib90, on behalf of the widow for a decla¬ 
ration that she was the guardian of the person and the property of the 
infant son of the alleged testator, and that that application had been 
opposed by the present petitioners who olaimed to be testamentary guard- 

toM] 8 ^ f aP ro P srt y appointed by the will now propounded, and that the 
will had thon been found to be a forgery -.—Held, that the question of the 
genuineness of the will was not res judicata for the purpose of the proceed¬ 
ings under the Probate and Administration Act. CHINNASARII v. HARI- 
HARABADRA, 16 M, 380 =3 M.L.J. 121 ... 971 

(10) S. 13—Res judicata Limitation—Creditor of a devasom placed in possession 
as samuaayam.—ln a suit brought by the Uralers of a devasom in Malabar 
c recover certain land in the possession of the defendant* it appeared that 
the defendant held under an instrument, dated 1741, whereby his pre¬ 
decessor m title was appointed samudayamand was authorized to appropri¬ 
ate part of the rents of the devasom properties to the interest on a loan 
made by him to the Uralers. Two of these Uralers had brought a 
previous suit against the defendant for an account of the rents received by 
him and for an injunction ; that suit was dismissed on second appeal 
when the High Court described the defendant as a mortgagee in posses¬ 
sion, but the question whether or not he was a mortgagee with or without 
possession was not then directly and substantially in issue :— Held, (1) 
that the status of the defendant was not res judicata, by reason of the 
judgment in the previous suit; (2) that the Court having held, following 
Krishnan v. Veloo (14 M. 301), that the defendant was not a mortgagee 
in possession under the instrument of 1741, the suit was not barred by 
limitation. Rarian v. SHATHANATHAN, 14 M. 312 ... 218 


(11) S. 13—Res judicata— Mortgage—Transfer of interest — Appointment of a 
creditor as agent to collect rents and appropriate part towards the debt .— 
In a suit to redeem a kanom on certain land, the jenm of a devasom in 
Malabar, it appeared that the plaintiff held a melkanom in respect of the 
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same land executed to him (subsequently to the date of the kanom sought 
to be redoemed) by defendant No. 3, the samudayam of the devasom. 
Defendant No. 3 represented one Chitambaram, in whose favour the 
Uralers had, in 1741, exeouted a document appointing him samudayam 
and stating that they had received from him a kanom of 18,000 fanama 
on the devasom properties and providing that he should appropriate part 
of the rents towards the loan. It appeared that, in a suit to eject tenants, 
the Uralers had sued as co-plaintiffs with samudayam ; in subsequent 
suits, however, two of the Uralers had sued other tenants for rent, and 
the samudayam for an account; both of these suits were dismissed on 
second appeal, and in the judgments of the High Court the samudayam 
was described as a mortgagee in possession ‘.— Held, (1) on its appearing 
that no opinion was expressed in the former suits as to the construction 
of the document of 1741 that the former decisions had not the force of 
res judicata ; (2) in view of the conduct of the parties and on the terms of 
the document of 1741 that the samudayam was not thereby constituted a 
mortgagee in possession and the melkanom set up by the plaintiff was 
invalid. KRISHNAN v. VELOO, 14 M. 301 (F.B.) 


(12) S. 13—“ Res judicata ’’—Suit by benamidar—See BENAMIDAR, 15 M. 267. 


(13) S. 13, Explanation V— Res judicata—Suit for possession of a share in the 
property of a Muhammadan family. —In a suit in 1882 between the 
members of a family following the Muhammadan law of inheritance, in 
which the plaintiffs sued as sharers for the recovery of their share in 
certain property, one of the defendants pleaded that a paramba, part of 
the property in dispute, was not subject to division, but this plea wa9 
unsuccessful, and a decree was passed for the plaintiffs. The present 
suit was brought by a mortgagee from one of the defendants in the form - 
er suit (who had beeu ex-parte) to recover his share of the above-men¬ 
tioned paramba, the subject matter of his mortgage ; the mortgagor was 
joined as defendant, among others, including the defendant who had 
raised the plea above stated. This plea was repeated by the same person: 
Held, (1) on the ground that the parties were governed by the Muham¬ 
madan law of inheritance, that the suit was maintainable; (2) that the 
claim that the paramba was not subject to division was res judicata by 
virtue of Civ. Pro. Code, s. 13, explanation—. CHANDU v. KUNHAMED, 
14 M. 324 = 1 M.L.J. 529 


114) Ss 13 43—Act XXIV of 1839, appeal under—Limitation-Res judicata— 
Landlord and tenant — Service-tenure with rent — Enhancement of 
ren t_Resumption—See LANDLORD AND Tenant, 14 M. 365. 

Ss 13 43_ Hindu Law — Impartible zamindari—Obstructed inheritance— 

interest of holders of-Inheritance by daughter’s sons-‘Res judicata’.—In 
a to recover possession of the impartible zamindari of 8hivaganga, 
it aDDeared that the Istimrar zamindar died in 1829, and that after an 
interval of wrongful possession by his brother and his descendants, his 
daughter established her title to succeed him and was placed in posses- 
SSfln 1864 She died in 1877 leaving the present plaintiff, her son, 
three daughters her surviving. A suit was then brought by the 
father of the present defendant, who was the son of her elder sister 
“dl «ain“ the present plaintiff and the daughters of the late 
ranee for possession of tbs zamindari to which he claimed to be entitled 
hl rilhfc of inheritance. A decree was passed for the plaintiff in that 
mit under which he obtained possession of the zamindari and retained 
■f . ’fii hi« death in 1883, when he was succeeded by the present defendant. 

'tiff now sued as above, claiming that the right to the zemin- 
The plajnw hi d not 0Q the defendant on the death of the 

{l) thattbe dofeDdant ’ 8 father had 
plaintiff in qualified heritage nor to a mere right of management 

not succin which the plaintiff had a right of survivor- 
of joint Jam y P P ft(J 7 uccee ded to the estate as full owner and had 

therefore become a fresh stock of descent; (2) that accordingly, nearness 
therefore Dec ationfl hip to the Istimrar zamindar was immaterial, 

01 if 1 ?°d^endant’B right of succession was not affected by the faot that 

thf whole class of the Istimrar zamindar’s daughters’ sons had not been 
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exhausted.— Held also, that the plaintiff was not precluded from raising 
the contentions to which the above rulings relate by reason of their not 
having beeo raised by way of defence to the suit brought against him by 
the defendant’s father. MUTTUVADUGANATHA TEVAR v. PERIASAMI, 
16 M. 11 = 2 M.L.J. 265 

{16) Ss. 13, 43—“ Res judicata Registration Act-Act III of 1377, ss. 17, 49 — 
Instrument affecting moveable and immoveable 'property. —The widow, 
daughter and divided brother of a deceased Hindu, executed an instru¬ 
ment which provided for the distribution of his property, both moveable 
and immoveable, as to which they had disputed. The document was not 
registered. The widow set up a will made by the deceased in her favour : 
the brother sued the widow for a declaration that the will was a forgery, 
but the Court held that it was genuine. He now sued the widow and 
daughter on the above instrument to recover his agraed share of the 
moveable properly of the deceased. The widow set up tne will, which the 
plaintiff averred was invalid according to the custom governing the family: 
— Held, (1) that the plaintiff was not precluded by the decree in the former 
suit from impugning the validity of the will ; (2) that the unregistered 
instrument was admissible as evidence in support of the plaintiff’s claim 
for the moveable property. THANDAVAN v. VALLIAMMA, 15 M. 336 = 
2 M.L.J. 130 

(17) Ss. 13 and 43—‘ Kes judicata ’— Suit by mortgagee for personal remedy in one 

Court—Subsequent suit against mortgaged property in another Court — 
Latter suit not within jurisdiction of former Court—Transfer of Property 
Act, s. 99.—A bond, whereby certain immoveable property was hypothecat¬ 
ed as security for a debt, was executed at the place of residence of the 
obligor, which was within the jurisdiction of a Court other than that 
within the jurisdiction of which the property hypothecated was situate. 
The obligee brought a suit in the former Court to recover the principal and 
interest due on the bond against the obligor personally, on the covenant 
to pay contained in the bond, and prayed also for sale of the property 
hypothecated. That Court dismissed that suit so far as it related to the 
property, and also so far as the claim for principal was concerned, but 

. awarded the plaintiff the interest claimed against the defendant personally. 

Subsequently the obligee brought a suit in the Court within the jurisdic¬ 
tion of which the property was situate for recovery of the principal money 
due on the bond by sale of the hypothecated property : —Held, that the 
latter suit was not barred by reason of the former suit, either uader 
s. 13 or under s 43, Civ. Pro. Code. NARASINGA RAU v. VENKATA- 
NARAYANA, 16 M. 481 

(18) Ss. 13, 43, 539— Mutt—Religious Endowments Act — Act XX of 1863, ss. 14, 

18 — Want of asceticism of paradesi — Removal of paradesi — Form of decree 
' —Res judicata— Charity.— The plaintiff, the zamindar of Sivagunga, sued 

in a Subordinate Court to remove the defendant from the office of head of 
a mutt. The defendant was a married man living with his wives and 
ohildren, whom he maintained with the produce of the property of the 
mutt, and it appeared that he had failed to perform the ceremonies of the 
institution. The mutt in question came into existence under a deed of 
endowment or “ charity grant,” whereby the first zamindar of Sivagunga 
granted land to his guru for the erection and maintenance of a mutt and 
the performance of certain religious exercises in perpetuity, and provided 
that the head of the mutt should be of the line of disciples of the original 
grantee whose spiritual family he desired to perpetuate. In 1867 a prede¬ 
cessor-in title of the plaintiff had sued unsuccessfully to recover certain pro¬ 
perty of the mutt from the defendant, alleging another cause of action 
than his status as a married man and his misappropriation of the mutt 
property ; and in that suit it was established that the head of the mutt 
for the time being had the right to appoint his successor and that suoh 
appointment was not subject to confirmation by the zemindar. No sanc¬ 
tion had been obtained for the institution of the present suit. It appear¬ 
ed that the trusts of the mutt had been violated and the income misap¬ 
plied, and that there was no qualified disciple in whom the right of 
succession had vested, and that the members of the plaintiff’s family were 

1076 


Page 


716 


586 


1041 



general index. 


civ. Pro. Code (Act XIV of 1882)— (Continued). 

the only persons interested in the appointment -.—Held, (1) that the 
jurisdiction of the Subordinate Court was not ousted by Act XX of 1863)since 
the trusts of the institution were in the nature of private trusts ; (2) that 
sanction under s. 539 of the Civ. Pro. Code was not a pre-requisite of the 
suit for the same reason ; (3) that the suit was not barred by limitation, itB 
object being to prevent a specific endowment from being diverted from its 
legitimate object and to re-att»ch it to that object ; (4) that the suit was 
not barred under s. 13 or s. 43 of the Civ. Pro.Code;(5) that the proper deoree. 
was (1) to declare the plaintiff's right to appoint a qualified person with 
the concurrence of the rest of his family, (2) to direct him to do so within 
a given time, failing which the suit should sta. d dismissed with costs. If 
such appointment was made,notice should be given to the other members of 
the plaintiff’s family before it was confirmed ; if such appointment were 
confirmed, the property should be directed to be delivered to the person 
appointed to be administered in accordance with the trusts and usage of 
the mutt. Semble : that the paradesi or head of the mutt might be a 
married man, provided he had been duly initiated. 8ATHAPPAYYAR v. 
PKRIASAMI, 14 M. 1 


(19) Ss. 13, 98. 103—“Res judicata”~“ Court of competent jurisdiction"—Land¬ 

lord and tenant - Quiet enjoyment, covenant for—Parties—Suit for damages 
against lessor, including costs—Joinder of one of two co-lessees as defendant 
—Suit dismissed against such lessee In 1883, A. tbe trustee of a certain 
charity executed in favour ofX and Y an agricultural lease for nine years 
and delivered over possession of tbe lands comprised in it, being part of 
tbe trust property. Tbe lease contained a provision that it should be 
cancelled on default being made in payment of the rent and kist, and it 
contained no express covenant for quiet enjoyment. In 1887 default was 
made in payment of the rent and kist. A thereupon cancelled the lease 
«n-A T and Y in a Subordinate Court and obtained a decree for the 
arrear, the total amount of his claim being Rs. 2,807. In that suit X 
alleged that Y was merely a name-lender for a who desired to benefit 
himself at the expense of the charity and also that certain ra.yats setting 
up a false claim had evicted X from the lands demised at the instigation 
nf‘A who bad subsequently sought unsuccessfully to obtain further ad- 
vantages for himself. The Subordinate Judge framed an issue on each of 
these allegations and recorded findings in the negative. In the same 
v filed a suit for damages for breach of contract against A and Y in 
Court repeating in his plaint tbe above allegations. When that 

Ut cmeonto hiring was dismissed for default, Y being the only 
suiii Miua x now sued A again on the same cause of action, 

nmking the «m. allegations. Y was subsequently brought on to the re- 

1 hrtin p a necessary party to the suit, being joined as second defen. 
o°,d ^ being a nece. 8a 79^^ ftruck cff the ; record on the >groun d 

the di=rais P sal of tbe former suit in the High Court was .final as 
that the > d_ _. that the suit was not bad for the non-joinder of 
against ■ . tiff nor f 0 rthe reason that the plaintiff could not 

the cc ' 1 *®J h - t Against him ; (2) that the matters put in issue in the 

a r °wdinate Court were not res judicata by reason of the decieion of that 
Subordm fche nt djsclosed a good cause of action against the 

?° Uri .’ 2 that even if the plaintiff had substantiated his allegations 
lessor ; (4 he would not have been entitled to recover the cost of 

against bis , di a g*j D sttbe raiyatswho had evicted him. 

VITHttlNGA PADAYiCBI V. VITFIII.INGA MUDALI, 15 M. Ill 

«. T, flD inijicata” — Amendment of decree—Subsequent execution. — 

(20) Ss. 13, 206 j against the karnavan and two anandravaDS of a Mala- 

In a suit for * nt d i r e C ted a “ decree for the plaintifie as prayed,” 

h *\VtfTdecree ordered payment by one anandravan only. Property of 
but tbe d ^ c ttac bed and sold. Tbe decree was then amended and 
the tarwad w V rmjty with the judgment. Other members of the tar- 
brought into ^ tfae gale get a8jde> but it was f 0Und that the j u dg meE1 t 

wad sougnu _ nnfcrac ted for proper tarwad purposes, and that suit was 
debt had bee ^ was dow made for the attachment of other pro¬ 

perty of the tarwad in further execution of tbe amended deoree .—Held, 
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that the members of the tarwad were not entitled to contend that the 
decree was not binding on them, that matter being res judicata. Qucere. 
-Whether the rule in Sundara v. Subbanna (I.L.R. 9 Mad., 354) as to 
the amendment of decrees is correct. CHATHAPPAN v. PYDED, 15 M. 403 = 
1 M.Ii.J. 535 


21 5S 7 ,V 13 ’ 211 » 214 ~ Res judicata— Claim as to which judgment is silent— 
Mesne profits subsequent to suit.- In a suit for the partition of a zamindari. 
the plaintiffs asked inter alia, lor “ ten years’ past profits and for subse¬ 
quent profits. The Judge passed a decree for partition in which mesne 
profits for three years prior to the suit were decreed to the plaintiffs, but 
his judgment and decree were silent with regard to the subsequent profits 
claimed in the plaint. The defendant appealed against this decree, and 
the plaintiffs preferred a memorandum of objections against part of it 

butdld m 0 , fc 00Ject t0 lfc . so far as itomitted to provide for subsequent mesne 
profits. The plaintiffs instituted the present suit to recover from thedefen- 
dant mesne profits from the date of the above suit Held , that the plain¬ 
tiffs claim so far as concerned mesne profits accrued since the decree in 
the former suit was not res judicata, and tbe suit to that extent was not 

precluded by Civ Pro Oode, s. 13. Ramabhadra v. JAGANNATHA, 14 
lu. 6Z 0 = 1 M.Jj.J. 171 




Ss 13. 272— Execution proceedings— ‘Res judicata’- Matter which ouqht to 

v raise * a l ag roun dot defence. -A and B obtained a decree against 

X and Y, on which about Rs. 9.000 was due. Z obtained a decree against 
and B, on which about Rs. 6.400 was due, and in execution attached 
the first-mentiooed decree. A and B alleged in the matter of the execu- 
tion of their decree for the first time that the suit against them had been 
instituted really by X though in the name of his son Z. and consequently 

contended that the aecree amount, which they paid into Court, was the 

property of X and so liable to satisfy their claim. The above allegation 

Z ’ S Cla ‘ m ° D the m )n0 y iQ Court was disallowed on 
ppeal . Held . (1) that A and B were not precluded from asserting their 
claim to the money in Court by reason of ihe above allegation not having 

«nGtiTf d ° by , Way ° f d . efeDce t0 the suit of Z ! ( 2 ) that A and B were 

HUy 1 °' Wh i° h X might euforco ’ lor the P ur P°« e of 

satisfying their decree, and accordingly that Z’s claim on the money in 
Cour„ was rightly disallowed. ATCHAYYA v. BANGARAYYA, 16 M. 117. 


S L 1 ^!, W-Party to proceedings in execution—Order in execution 

he^ If f Res J ud,cata - ~ A claim in execution to a house which had 
n °° a ‘ ch ®J was dismissed, and the claimant now sued the decree-holder 
i .. 1S . title to it. It appeared that the house had been previ- 

ousiy attached in execution of another decree obtained against the same 

bff h 9ht °? nd h,S father (<5ince dec eased) ; that the present plain- 

rloKt ^ u j? P re ^ erre d a claim, which was allowed ; that the judgment- 
ar.A tv. ad no ste P s have the order allowing the claim set aside ; 

ana that a suit filed by the decree-holder with that object had been dis- 
.. that the order allowing the plaintiff’s claim in the former 

. >o not constitute it res judicata and created no estoppel in the present 
suic. LNANAMBAL V. Parvathi, 15 M. 477 = 2 M.L J. 212 


V .. ^ ore *Q n judgment, suit on — Procedure—Waiver of objection to juris- 
, *°. n ‘~7 In a suit upon the judgmeut of a Court at Bastar, it appeared 
* in the suit in which the judgment was pronounced, the defendant 
ook no objection as to the jurisdiction of the Court, and that he carried 
on business by his agent in the Bastar territory, and that a decree was 
passed for the plaintiff after evidence adduced on both sides in the ordinary 
way . Held , ( 1 ) that the defendant was not entitled to have the case re- 
eard; (2) that r.he defendant was not entitled to take objection to the 

jurisdiction of the Bastar Court. PAZAL SHAU KHAN v. GAFAR KHAN. 
15 M. 82 


(25) Ss. 15, 539—Evidence Aot, ss. 57, 87—Public charitable trust—District 

7^7’ JUr * sd * ct ’ on °* — Books of history—See EVIDENCE ACT (I OF 1872) 
15 M. 241. ” 
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•Civ. Pro. Code (Act XIV of 1882)— (Continued). 

(26) S. 30— Representation of numerous plaintiffs — Advertisement—Community 
of interest—Decree for management of a Hindu temple—Application for 
execution by person interested.— Id a suit by certain Tengalai Brahmans 
lor declarations as to the mode of electing dharmakartas of a certain 
pagoda, &c., an order was made for a proclamation inviting “ all persons 
interested to come in and be made parties, or see that others by whom they 
are oontentto be represented are made parties,” and a decree was passed 
comprising a scheme to bo carried out for such election, &c. A person not 
on the record and not a member of the Tengalai community, but claim¬ 
ing certain rights under the decree now applied to compel the observance 
of the scheme :— Held, that the above order did not invest the suit with 
a representative charaotef, and the applicant had no right to apply. 
RAGAVA v. RAJARATNAM, 14 M. 57 

<27) S. 31 —Misjoinder of causes of action—Religious Endowments Act—Act XX 
of 1863, ss. 3, 4—Hereditary trusteeship—Suspension from trusteeship 
and right of puja-Maintenance in office on terms—See ACT XX OF 1863 
(Religious Endowments), 14 M. 103. 

428) S 39— Pleader retained by a Collector as Agent of Court of Wards—-Validity 
of vakalut after the Collector's death.— The Collector of a district, who 
was Aeent for the Court of Wards, filed a suit on behalf of a ward of the 
Court of Wards and executed a vakalatnama to a Pleader whom he retain¬ 
ed to conduct it. The Collector died before the suit was determined:- 
Held that it was not necessary for a new vakakunama to be exeoutea to 
if .i T^lpartar to Drocecd with the conduct of the suit. KRISHNA 

MARUDANAYAGAAI PILI.A., 15 M. 135. 


/29) 


9 43-“ Distinct cause of action "-Suit for possession after cancellation of 

In execution of a decree the defendant, who was sued as the 
C ° Urt SCt \Zl of^deceased brother, objected, under s. 244 of the Code 

representative o aMadhment of certain lands to which she set up 

of Civii Procedu e, b ; ection wa9 disallowed and the land was sold, 

^dependen Utle to set aside the Court-sale and 

She then sued which no appeal was preferred. She now sued 

obtained a decree g t b at at the date of the previous suit she 

for possession, and xecut ; 0D purchaser had obtained possession— 

Pro - Gode - 9 - i3 - AMBD :: 

KETLILAMMA, 14 M. 23 = 1 M.LJ. 28 

, „ • Decree aqainst three of lour uralar s of a devasom 

•(30) S. 43— Res judicata binding on the fourth.—The holder of a bond 

~~ Sutt n nralars of a Malabar devason obtained a decree, declaring 

executed by two ura JiaWe for the R9Cur ed debt, against the execu- 

the devasom prope y ot her uralan ; tho fourth uralan intervened in 

tants of fcb ® b ° nd and objected tbat the devasom property was not 

execution of the de . b -' ction wag upheld, and the plaintiff now 

liable to be attached. J a declaration that the debt was binding on 

brought a suit again nroD ertv —Held, that the suit was not barred 

him «d onthe £*“7 43 PC ° P RAMAN " sbidharaN, 16 M. 449 

„ • Mr***.”-Omit to sue— The plaintiff, having previously 

(31) S. 43—“ Res pdica a defendant No. 1, who had been the manag- 

obtained against nis - lv a decree for partition of the family property 
ing member ol tne L eduled j n the plaint, now sued to recover hie 

including certain de de bts 00 n ec ted by defendant No. 1 without 

share of certain ocn _that the claim was not barrod by Civ. 

the plaintiffs A ITU. 15 M. 296 

Pro. Code, a. ac. 

t causes of action —Res judioata.—A suit for recovery 
432) Ss. 44, 45 —Joiwjej* <V an a , ternat ive prayer for sale of the mortgaged 
of a mortgage aeos, tfae rec0 very of immoveable property within the 
property, is not* 9U civ p rc> Code. A Bait seeking to enforce liability 

meaning of b. 44 ol ^ Malabar tarwad is not barred by a previous 

for a mortgage aeo\> certain members of the tarwad for the 

personal deorw obtained VlKRAMAN, 14 M. 284 

Bitma debt. liOViri 
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Civ. Pro. Code (Act XIV of 1882) -(Continued). 

m ^t7ugt“ov« a?rea t ? r oT«nf‘' S' *"*"* 

names'll' the dealmeD^tVol*”^^ 

whom the suit would then have been *h eg ? 1 , re P!' es ? nfcafcives . a s against 

So mATs meut should not ba a “ mal/ikSa 1 a ,: j £&£2 

(34) S. 53—Specific Relief Act-Act I of 1377 s 42 — n A r>Urafio n 

r^uM~2r dm,ot of pi ’ int - se ' e sp E cmc ol EE a « o E rA^ 5 ?i 

(35) S. 53—Specific Relief Act—Act I of 1877 ss 49 .. . , 

Amendment ofapl,int-See SPECIFIC Relief Act?! 

<36> S Su^ c d;;Ae 0m CcunAp/ o :Ld7n B Of to l8 be 3 »' h 13 f '°” 

1871 S 'vnZf&m ff ~ C R h % act ?' in which claim « made-court Fees Act-Act 

rr^,; h i 

-ZrwZi r;^r d t r a t d ,o ' r 

was righUy pleaSd ( 3 ) that re P^tentat,ve of hie father the set-ofi 

a ttSSSS:^ 

(38) S mStAa T g S a e^"„:! e S:™nof^o 4 n C AL V r t^T 2 ' 7 “ e * 

est-See Transfer of PROPERtv AcA.^V ^ 17 ^ 1 ^' 

(39 ’ S A 1 Ju^f canD7t S d1Sposo“of a '»'^17 EATTh 0/ ^ “" d co “ usion - “ 

and oojects to the adoption of that n! ^ fira t hearing if a party appears 

against the present plaintifl’a father and h" 6 * D ° CC f ees havi . Dg been P issed 
claimed by the present nkiniiff , ^? d 5 a agent res P ect,vel .V. property 

next friend to Hivp h ^ was afct &ched. He filed two suits by his 
ed. He now ci 1p h * ac ^ meuts se ^ aside, but these suits were dismiss- 
alleging that hi* f ik . aVe Se5 aside t ^ a decrees dismising these suits, 
dccfee-holder i? en *‘ defendant No. 2 . had colluded with the 

h *°A and ^d given false ev.dence and that 

a good cause of af i i obtained thereby— Held, that the plaint disclosed 

.... good cause of action. KRISHNABHUPATI v. RA.MAMURTI, 16M.198... 

Ne^income—i V j ° f . 1869, s ’ 36 ~ A1, raony pendente lite— 
Patent s is-ln -T^lf d0l * UGt ions—Change of circumstances—Letters 
1865, 14 in 83 ° rder fixiD § date of, heariug—See LETTERS PATENT, 

^ °f ^ ecree a fter execiition —In a suit for money against 

directed a “A o and 5 WO i , anandravari3 of a Malabar tarwad, the judgment 
ment hv o ecree J° r tbe plaintiff as prayed,” but the decree ordered pav- 
and roIH ; ne »nandcavan only. Land belonging to the tarwad was attached 
having k n exeoufc,oa - aa objection by the other members of the tarwad 
brought m? n OV3rruIed - After the 8 a, e. fc be decree was amended and 
members ofYh?* “a 7 wit . h the i ud g<nent. In a suit brought by other 
execution * fcarwad a g amst the karnavan, the decree-holder and the 
tract J i“'' purchaser « lfc was ^und ^at the judgment debt had been con- 
proper v^n Pr0P< ^ £ rw J d P “ rpoSes ’ and that the had been sold for its 

v. CHATHAppXn *1' M 150 S “ WaS biDdiDg 00 the plaintifis ' 
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Civ. Pro. Code (Act XIV of 1882) -(Continued). 


(42) 


Ss. 2°6, 622 —Amendment of decree—Appeal—Revision—Review—Exercise 

of jurisdiction, Tbe holder ofadeoree passed in a suit on a hypothecation 
bond, applied under Civ. Pro. Code, s. 206. to have tbe decree 
amended by bringing the description of the land contained therein into 
accordance with that contained in the hypothecation bond and the Court 
made an order accordingly. On a revision petition preferred under Civ. 
Pro. Code, s. 622, by the decree-holder -.—Held, but on the different 
reasoning by the two learned Judges constituting the Court, that the High 
Court had no power to intefere on revision. NARAYANASAMI v. NATESA, 
16 M.424 
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(46) 


(43) 5s. 211, 253, 318, 610 —Construction of order giving effect to judgment of 
Privy Council—Mesne profits —Cost of management — Interest—Sureties 
for execution of decree .—Land was put up for sale and purchased in execu¬ 
tion of a decree. The sale was confirmed, and the purchaser was put into 
possession. On appeal against the order confirming the sale, the High 
Court held that the sale had been vitiated bv certain irregularities and set 
it aside. The purchaser preferred an appeal to tbe Privy Council against 
the judgment of High Court. While the appeal was pending, he was 
compelled to deliver up possession of the land, but security was furnished 
under an order of the Court by persons not being parties to the suit for its 
redelivery to him, and for the payment of mesne profits, in the event of 
his appeal being successful. Meanwhile, the land in question was placed 
in charge of-a receiver on the motion of other persons bolding decrees 
against the judgment-debtors. On appeal the Privy Council reversed the 
order of the High Court. The purchaser was accordingly replaced in 
possession of tbe land ; and he applied for execution in respect of the 
mesne profits against the respondents in the Privy Council and the 
sureties The Court of First Instance dismissed the application as against 
tbe sureties and limited the applicant’s claim against the others to the 
net income of the land, less the cost of management by the receiver, and 
allowed him no interest: - Held, (1) the order must be taken to have been 
made under Civ. Pro. Code. s. 610, and an appeal lay therefrom ; (2) 
although the appeals to the High Court and the Privy Council related 
to the’order confirming the sale and not to that by which possession was 
awarded and the order in Council did uot direct paj ment of mesne profits, 
vet such payment was within its purview as being a benefit by way of 
restitution fairly and reasonably consequential upon it; (3> the applica¬ 
tion was rightly dismissed against tbe sureties ; <4) the charges involved 
by the appointment of the receiver should not have been allowed against 
tbe petitioner, since they were not necessary in the ordinary course of 
prudent management : (5) interest at 6 per cent, should have been 
allowed to the petitioner on the mesne profits for each year from the end 
of the year to the date of payment. ARUNACHELLAM v. ARUNA- 
CBELLAM, 15M. 203 = 2 M.L.J. 1 

223 295— Execution—Rateable distribution—Transfer of decree for 
8 -Two decrees were passed against the same defendant in the 

esecufton. f d on tb0 small Cause side of a Subordinate 

Court of a District ALoasu . The bolder of the datfree in the 

Court in the aui?attached and brought to sale the judgment-debtor’s in- 
Small Cause su The ot h 0r decree-holder applied for rateable dis- 

terest m a bene f ^ been trar?8ferred for execution to the 8ubor- 

? U. P altMtW not through the Patriot Court .-Held, (1) that 
dmate Court di y d f the District Munsif was not illegal; (2) 

fw‘T^rordinate JudRO had iuhereut jur,.diction to execute the 
that tb ® ®“ b Di triol MunB i( : 13) that the order for rateable distribution 

t“ht! KELV V. VlKKISHA, 15 M. 345= 1 M.L.J. 595 

„„„ T rWrpe-holders—Assignment by operation of law of 

Ss. 231, 232, Application for execution—Review, grounds of— 

a share in a decree \ art. 179. cl. 4-See LlMITA- 
Limitation Act (Act * J 01 *on 
TION ACT (XV OF 1877). U M. 252. 

T ■ , — Execution, application for—Uncertified payment 

(46) Ss. 231, 258—« of tw0 holders of a joint decree applied for 
to one decree-hoUier. full amount . It appeared that the other 

execution of cne aeoico 
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Civ. Pro. Code (Act XIV of 1882 )-(Continued). 

decree-holder had received a certain sum from the judgment-debtor on 
accountof the decree out of Court, but this payment had not been certi- 
hed . Held , that the payment was valid only to the extent of the share 
to whjch the payee was entitled, and that this share having been ascer¬ 
tained and credit given for it, the decree should be executed in favour of 

the present applicant for the balance. SULTAN MOIDEEN v. SAVALA- 
YAMMAL, 15 M. 343 = 2 M.L.J. 50 oa v ajjA 


(47) Ss. 232, 462 Sale of decree-holder's interest under a decree—Riqht of vendee 
when execution is refused. —The assignee for value of a decree obtained by 
two persons of whom one was a minor, applied for execution of the 
decree, but his application was refused under Civ. Pro. Code, s. 232 He 
now sued to recover from his assignor the sum paid by him for the assign¬ 
ment . Held, that the plaintiff was entitled to recover. RAMASAMI v 
BASAVAPPA,16 M. 325 


(48) Ss. 234,368 Execution of decree —Death of judgment debtor after attach- 

ment and before sale—Representatives not joined .—A decree-holder attach¬ 
ed land of the judgment-debtor in execution of his decree and a sale pro¬ 
clamation was made ; the judgment-debtor died and his legal representa¬ 
tives were not brought on to the record, but the execution proceeded to 
sale : Held , that the sale should be set aside. KRISHNAYYA v. IIn- 
NISSA BEGAM, 15 M. 399 


(49) S. 235—Limitation Act—Act XV of 1877, ech. II, art. 179—Formal defect 
in application for execution—See LIMITATION ACT (XV OP 1877), 16 
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(50) S. 237-Evidence Act-Act I of 1872, s. 115 - Estoppel-Prior encumbrance 

e ^ ec ^ txn 0 decree-holder.-A. hypothecation bond execuied in 
1878 by the husband (deceased) of defendant No. 1 to secure a debt due by 
him to a partner of the plaintiff was assigned to the latter in 1888. In 1882 
the plaintiff, who was aware of the existence of this instrument, brought 
the land comprised in it to sale in execution of a money decree obtained 
by him against the executant, and defendant No. 3 became the purchaser. 

At the time of the sale the plaintiff gave no notice of the existence of the 
encumbrance. In a suit to recover the principal and interest due on the 
. yP ° 6Ca ,on jj’oud: Held , that the plaintiff was estopped from recover- 
n n fmrx be , s fv u - red debt a 6 ailjst the land. KASTURI v. VENKATACHALA- 

PATHI, 15 M. 412 # g 3 g 

(51) S. ZU-Execution of decree-Assignee of decree-Regular suit.- The assignee 

ecree applied for execution : his application was dismissed and be 
as never brought on to the record a? decree-holder. He now sued for the 
cance ation of the order refusing execution and for a declaration of his 
rig t to execution : Held, that the suit was not precluded by Civ. Pro. 

^ode, s. 244. RAMAN v. MUPPIL NAYAR, 14 M. 478 ... 334 

(52) S.J244— Parties to the suH"—Questions relating to execution — Separate suit. 

A plaintiff, alleging that her husband (deceased) had advanced money on 
e security of land belonging to a family of four Hindus, sued them to 
enforce his lien and obtained a decree. The representatives of one of the 
efendants only appealed, and the decree was reversed as regarded them. 

Ihe decree was executed as against the other defendants by the attachment 
and sale of their shares of the land, and the plaintiff became the purchaser. 

Ihe successful appellants obstructed her in her attempts to obtain posses¬ 
sion, and she now sued them for partition of the three-quarters share pur¬ 
chased by her i — Held, that the suit was not precluded by Civ. Pro. Code, 

S. 244. NAGAMUTHUV. SAVABIMUTHU, 15 M. 226=2 M.L J. 109 508 


(53) Ss. 244, 258— Suit for declaration of satisfaction of a decree—Satisfaction of 
decree out of Court. —A judgment-debtor, alleging that he had entered 
into an agreement with the decree-holder in satisfaction of his decree, and 
that the latter had, in breaoh of such agreement, procured the issue of a 
warrant of attachment, now sued fora declaration that the decree had been 
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Civ. Pro, Code (Act XIV of 1882) — [Continued). 

satisfied, and prayed al9o for the cancellation of the warrant of attach¬ 
ment:— Held, that the suit was not maintainable. B.AIRAGULU v. 
BAPANNA, 15 M. 302 = 2 M.L.J. 112 

(54) Ss. 244, 294 Order cancelling an execution-sale of land—Subsequent suit for 
possession brought by judgment-debtor.—A decree-holder attached land of 
his judgment-debtor and brought it to sale and himself became the pur¬ 
chaser in execution of his decree. The purchase having been made with¬ 
out the permission of the Court, the sale was set aside on the application 
of the judgmeDt-debtor, who now sued to recover possession of the land:— 
Held, that the suit was not maintainable under Civ. Pro. Code, s. 244. 
VlRARAGHAVA v. VENKATU, 16 M. 287 = 3 M.L.J. 25 


(55) Ss. 244, 294, 308, 622— Sale in execution— Purchase-money and judgment- 
debt set off against each other—Representative of decree-holder — Appeal — 
•Revision.—One who had attached a decree and obtained leave to bid at 
the sale of land ordered to be sold in execution, and to have the purchase- 
money and the amount due under the decreeset off against each other, 
became the purchaser for a sum less than the amount due under the decree. 
The Court made an order uader Civ. Pro. Code, s. 308, cancelling the 
Rale and ordering a re-sale on the ground the purchaser had not paid the 
full amount due on his purohase within the time limited. The purchaser 
prefered a revision petition under Civ. Pro. Code, s. 622 : * Held , (1) that 
the petitioner was the representative of the decree-holder within the 
meaning of Civ. Pro. Code, s. 244. and might have preferred an appeal 
against the order sought to be revised ; (2) that the petition for revision 
was accordingly not maintainable, although, under the oircumstanoes 
above stated, the Court had no jurisdiction to make an order under Civ. 
Pro. Code, s. 308. Sah Man Mull v. Kanagasabapathi, 16 M. 20 ... 


(56) Ss. 244, 311 —Execution of decree—Parties to suit - Purchaser of land sold in 

execution—Confirmation of sale—Objection of unsaleability. A judgment- 
debtor having died before the decree was executed, his sons were brought 
on to the record as his representatives. Ancestral property of the judg¬ 
ment debtor was then brought to sale in execution and purchased by the 
decree holder, and the sale to him was confirmed. Subsequently the judg¬ 
ment debtor’s sons objected under Civ. Pro. Code, s. 244, that the 
property which had been brought to sale was not liable to be sold in exe¬ 
cution : — He Id, that the objection was rightly made UD d 0r 9 - ^44, 
and a separate suit was not necessary for the purpose of an adjudication 
on it. KRTSHNANV. ARNACHALAM, 16 M. 447-3 M.L.J. 126 

(57) Ss. 264, 328, 331— Obstruction to execution of decree—Obstruction offered by 

a tenant-Dismissalof decree-holder's petition—Appeal-- Obstruction was 
offered to the execution of a decree for partition of certain property, by 

one claiming to be entitled to occupy part of the land in question as a 

Brass wSSssRS£HSES 

StS££Saafc r. zssursst s 

Fernandes, 16 M. 127 

(58, S, 276, 305.-Section 305 oHhe 

gage or lease or private sale only exec ut iaK ft dflOre0 oan neifcher Rrant a 

be thus provided for. AC confirm a mortgage or other alienation 

certificate under this sec > 10 . such alienafcioD t he decree will be 

of property, unless it appears that y certificate, a mort- 

satisfied in full. not sufficient that after £ ^ ^ mortgageflt 6onfl 

gage by the judgment-debtor 1 , the judgment-creditor under 

fide, nor can it affeot J*® n 8 J UI 14 m 377 = 1 M.L.J. 220 
a. 276. GURUSAMI v. VENKATASAMI, 14 W- 
. . , . . . T * -i 077 a 42—Suit for declaration of title 

<59) s ^ s o "t rt,ie£-See 

Specific relief act (i of 1877>, l 
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Civ. Pro. Code (Act XIV of 1882)— (Continued). 

(60) S. 290— Court-action— Withdrawal of bid.— It is competent to a bidder at a 

Court auction-sale to withdraw his bid. AGRA BANK v. HAMLIN, 14 M. 
235 

(61) Ss. 292, 311—Suit to set aside Court sale—Duty of vakil-purchasing at Court 

sale—Fraud — Parties—Assignment of religious trusteeship .—A hereditary 
dharmakarta of a temple, who had assigned his office to a zemindar and 
consented to a decree being passed on the footing of such assignment, is 
competent nevertheless to bring a suit to set aside a Court sale of temple 
lands, treating such assignment as a nullity. A mortgagee, having 
obtained a decree on her mortgage, brought the mortgage property to sale; 
and her vakil bid through an agent at the Court sale and became the pur¬ 
chaser. It appeared that the vakil had not informed his client that he 
intended to bid nor obtained the sanction of the Court, but he had been 
instructed by his client and had obtained the permission of the Court to bid 
on her account, and he was found to have aoted in an underhand manner 
towards her. In a suit to set aside the sale, brought by the mortgagor, who 
had sought, unsuccessfully to obtain the same relief by means of a petition 
under s. 311 in which fraud was not alleged against the purchaser.— 
Held, (on its appearing that the vakil had not discharged the burden which 
lay on him of proving that the transaction was free from suspicion) that 
the sale should be set aside. SUBBARAYUDU v. KOTAYYA, 15 M. 389 ... 

(62) jSs. 295, 622— Rateable distribution—Vesting order in insolvency. —A debtor 

against whom several decrees had been passed, filed his petition in the 
Insolvent Court at Madras, and the usual vesting order was made. One 
of the decree-holders had already attached property of the insolvent and 
had obtained an order for sale in a District Court, and now another decree- 
holder applied to the same Court in execution of his decrees for the at tach¬ 
ment of other property, and for rateable distribution of the proceeds of the 
sale to be held in execution of the attachment already made. The District 
Judge held that the vesting order was a bar to both of these applications : — 
Held, (i) that the order rejecting the application for fresh attachments 
was right; (2) that the order rejecting the application for rateable distribu¬ 
tion was wrong, and that the High Court had power to set it aside on 
revision under Civ. Tro. Code, s. s 622. VlRARAGHAVA v. PARASURAMA, 
15 M. 372 

(63) S. 306— Court-sale—Material irregularity : Per Cur.— We do not consider 

that the commencement of a Court sale, prior to the expiry of the thirtieth 
day or aDy delay in making the deposit required by s. 306 or the adjourn¬ 
ment of the sale from time to time without sufficient ground, is more 
than a mere irregularity. VENKATA v. SAMA, 14 M. 227 

(64) Ss. 311, 62 2 — Application to set aside execution sale — Remedy of one claiming 

adversely to the judgment-debtor—Revision petition—Jurisdiction.— -One 
alleging himself to be the undivided brother and, as such, the legal 
representative of a deceased judgment-debtor applied to have set aside a 
sale of certain property alleged by him to he joint-family property, which 
bad taken place in execution of the decree. He did not make the purchaser 
a party to such application. The Court of First Instance dismissed the 
application. On appeal, the Appellate Court made the purchaser a. party 
to the proceedings, and holding that there was irregularity in conducting 
the sale reversed the order of the Court of First Instance: Hem, (D that 
the Appellate Court was wrong in so holding upon evidence recorded by the 
Court of First Instance when the purchaser was not a party to the 
proceedings ; (2) that the proper remedy of the applicant was a regular suit 
and not a proceeding under Civ. Pro. Cede, s. 311. SUBBARAYADU 
v. PEDDA SUBBARAZU, 16 M. 476 

(65) S- 315—Saleable interest—Limitation Act—ActX^ of 1877, sch. II, arts. 62, 

120-Suit by the purchaser in execution sale to recover the purchase 
money—See LIMITATION ACT (XV OF 1877), 16 M. 361. 

(66) S. 317— Fraud—Benamee purchase at execution-sale for judgment-debtor— 

Remedy of subsequent purchaser for value .—In a suit to redeem a kanom 
brought by the plaintiff who bad purchased the land in execution of a 

1084 


PAGR 

165 


623 


612 

159 


1038 



GENERAL INDEX. 


Civ. Pro. Code (Act XIV of 1882)— {Continued). 

decree against the jenmi, it appeared that the land hid previously been 
purchased in the name of ooe who was joined as a supplementary 
defendant, with the funds of the jenmi’e tarwad, and with the object of 
defraudiug the creditors of that tarwad. A decree for redemption was 
passed, which was reversed on appeals filed by the supplementary defend¬ 
ant and the kaoomiar respectively. The plaintiff preferred a second 
appeal against the decree in the first-mentioned appeal, joining the 
kanomdar as respondent. But it was held that Che plaintiffs could Dot 
succeed, as the kanomdar was not a party to the appeal against which the 
second appeal was preferred. Serbia: Apart from the above objection, 
the plaintiff was not entitled to a declaration that the purchase by a 
supplementary defendant was benacnee for the tarwad of the origina 
jenmi and consequently invalid as against the plaintiff. KAMA KURUP v. 
SRIDEVI, 16 M. 290 = 2 M.L.J. 173 e — 


(67) S, 351 —Insolvency—Mortgage to secure a barred debt since rene ™ ed 

Fraudulent (preference-Voluntary transfer.-Oa 1st Januar J ^ 8G ^ 

partnership theretofore existing between A and B was dissolved and 

the deed of dissolution provided, inter aha, for the execution by B, 

on demand of a mortgage on the Plantation house (then subject to a 

subsisting mortgage in favour of the Agra Bank) to secure the re-payment 

of a debt due by the firm to the trustees of A’s marriage settlement. A 

suit against the 7 firm was pending at the date of the deed of dissolution, 
suit a 0 ains6 , p lpt 0 f pi rs t Instance and an appeal was 

and it was dismi^d by the Court of 10 on for bo ^ riD g the 

*M Sirred“ UBHWioi.'bu. A by a letter consented 
debt to A s trustee! was de * anded t be execution of the mortgage as 

to pay it, and t 9 g in ^ Shortly afterwards, viz., in 

agreed on and offered to pay off .be y which held that 

December 1883, the eppeelcameou i^the H,gh( ^ ^ ^ 

the appellant s^claim wa= January 1889 B. exeouted a mortgage of 

for a further finding. On ^^"^^/above agreement, and in June 
the Plantation house in purm ^ Hi * h Gourtl iQ tho above 

the trustees paid off the B n • “ Jn C0US equence of this deoree 

appeal passed a decree for PP . . October bo found himself 

B became involved in pecuniary ^ ^ 

insolvent and ceased to carry ^ deolare d an insolvent. His applica- 
under Civ. Pro. Code, s_ • of the Hig h Court decree on tbe ground 
tion was opposed by the h QQ<J had bcen executed with the object 

that the mortgage of 2nd Januay thQ execu r don of the mortgage of 

of defeating their claim. ’ r6 i ec ting the application under Civ. 

January 1889 afforded no rea Bupp0 rted by consideration and did not 
Pro . Code, s. 351. not 7 being a voluntary transfer, 

amount to an aot of 
BROWN V. FERGUSON, 16 M. 

Receiver, commission of, how computed.— A 
-(68) S. 356 -Insolvency ncy proceedings under the Civ. .Pro. Cede is 

ass r. ,d ,™ v s-isisr sxxzs 

’SEi*" “ “ *“ 

, ,• .inn tor execution struck off for non-payment of process 

(69) Ss. 373, 647— /o'_ e f_ A de< , ree -bolder haring applied fcr oiecu- 

fees — Subsequent ias . Jed v0 the judgment-debtors, and thcr 

tion of his deoree. not.“ a plioin t failed to pay the process ees, 
property was attached, but the pp ^ ^ make a [reB h applica- 

and the application w . aJ 8 "p° 0 ’ Code, s- 373. Held, that the decree- 
tion was obtained under C v. • utjoQ 0 | his deoree. Lakshmi 

holder was •»«««' fs M.MO-1 M.L.J. 750 

NARASIMMA V. ATCHAwn , 

'on6f — -Local “Th© local investi- 

m S. 39‘2-Reference to a Comm «» Co3fl g> 392> presupposes the exi.fc- 
gation referred to « Civ. £ evideace which requires to be elucidated, 
ence on the record of ind Jff®“?£ orize a Court to delegate to a Commissioner 
and that section does not it is bound to try. 8ANGILI v. 
the trial of any material ^ ^ 

MOOKAN, 16 M. 35U 

i r\o r. 
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Civ. Pro. Code (Act XIV of 1882 )—(Continued). 

(71) S' 411— Stamp duty on a pauper's plaint—Decree lor less than the amount 

of claim—Disreputable defence.— A pauper sued his sister for the partition 
of property valued at a large sum. The parties belonged to the Bogam 
caste, residing in the Godavari district. The defendant pleaded that the 
property bad been acquired by her as a prostitute, and denied the plaint¬ 
iff’s claim to it. Tbe plaintiff obtained a decree for Rs. 100, being a 
moiety of the property found to have been left by their mother : — Held, 
(1) on the evidence as to the local custom of the caste that the decree was 
right; (2) that the defendant was liable to pay Court-fees only on the 
sum decreed. CHANDRAREKA v. SECRETARY OP STATE FOR INDIA, 
14 M. 163 

(72) S. 443— Defence of minority—Procedure on trial of preliminary issue .— 

When minority is pleaded as defence to an action, a guardian should be 
appointed for the defendant and a preliminary issue should be framed 
and tried as to whether defendant ia or is not a minor. KASI DOSS v. 
Kassim Sait, 16 M. 344 = 2 M.L.J. 215 

(73) S. 464—Aliyasantana Law—Inheritance—Uucongenital insanity—Suit by 

an unadjudged lunatic by the Agent of the Court of Wards as Guardian — 
Authority of the Court of Wards—Reg. V of 1804—Estates of lunatics 
subject to Mufassal Courts—Act XXXV of 1858—See ALIYASANTANA 
LAW, 14 M. 289. 

(74) Ss. 514, 521— Enlargement of time for award. —A suit was referred to an 

arbitrator, who did not make his award within the period limited for 
that purpose. After that period had expired, an application was made 
for its extension, both parties consenting; the application was granted 
and the award was made within the time so extended, and a decree was 
passed in its terms: Held , that the order extending the time was not 
illegal, and the party dissatisfied with the decree was not entitled to 
have the award and the decree made upon it set aside. LAKSHMINARA- 
SIMHAM V. SOMASUNDARAM, 15 M. 384 = 2 M.L.J. 45 

(75) S. 522— Decree on an axoard—Appeal. —After issues had been framed in a 

suit to wind up a partnership, the matter was referred to an arbitrator, 
who made his award, and with regard to certain property, not part of the 
partnership property, he referred tbe parties to a separate suit. A decree 
was passed in accordance with the award:— Held, that an appeal lies 
against a decree passed on an award, on the ground that the award was 
not legal; but that the award was not illegal by reason of its comprising 
the reference of the parties to a separate suit. VENKAYYA v. VENKA- 
TAPPAYYA, 15 M. 348 

(76) S. 525— Suit on an award—Alternative claim on original consideration 

Withdrawal of claim on award. — The plaintiff lent money to two of the 
defendants, who were partners with the third defendant, for the purposes 
of the partnership and obtained promissory notes from them. Disputes 
which arose between them were referred to arbitrators, who made an 
award. An application by the plaintiff to have the award made a rule of 
Court was opposed by defendant No. 1, and the plaintiff was referred to a 
regular suit. He now brought his suit in the alternative on tbe award 
and on the promissory notes. The award was found to be unenforceable. 
The plaintiff then declared himself satisfied to withdraw hi9 suit as far as 
the award was concerned, and the Court passed a decree for plaintiff on 
the merits. Defendant No. 3 alone having appealed, the Court of first 
appeal held that the plaintiff must succeed or fail on the award, and 
that the withdrawal of the prayer for a decree on the award altered the 
nature of the suit, and finding that there was no evidence of miscon¬ 
duct on the part of the arbitrators, he passed a decree in the terms of the 
award. On a second appeal preferred by defendant No. 1: Held, that 
this procedure was right. NARASAYYA v. R4MABADRA, 15 M. 474 

(77) S. 525— Suit on award maintainable—Secondary evidence.— Where an award 

cannot be filed and a decree obtained upon it under Civ. Pro. Code, s. 525* 
a party is not precluded from suing upon it. Secondary evidence of 
the contents of the award is admissible on proof of its being lost. GOPI 
REDDI v. MAHANAND1 REDDI, 15 M. 99 = 1 M.L.J. 591 
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Civ. Pro. Code (Act XIV of 1882)— {Continued), 

(78) 8. 539—Suit to eject one claiming to be the Jheer of a mutt—Specific 

Relief Act—Act I of 1877, s. 42—Consequential relief—Bee SPECIFIC 
RELIEF ACT (I OF 1877), 16 M. 31. 

(79) Ss. 539, 575— Removal of trustee—Jurisdiction of District Court — Composi¬ 

tion of Bench on hearing referred appeal.— In a suit under Civ. Pro. 
Code, s. 539, in the District Court to remove the hereditary trustee of a 
public trust for breach of trust, the District Judge held that he had no 
jurisdiction to pass the decree prayed for. The plaintiff appealed and the 
appeal came on before two Judges, who diflered in opinion. The appeal 
was thereupon referred under Civ. Pro. Code, s. 575, and was heard 
by a Bench of three Judges, including the Judges who first heard the 
appeal : — Held , by Best and Weir, JJ. {Muttusami Ayyar , J., dissentiente) 
that the District Judge bad jurisdiction to remove the trustee hostilely for 
breach of trust in a suit under Civ. Pro. Code, s. 539. SUBBAYYA v. 
Krishna, 14 M. 186=1 M.L.J. 95 

(80) S. 540 -Powers of an Appellate Court to remand for decision upon evidence- 
' Adherence to the Code- The sections in Chapters XLI and XLII, Civ. Pro 

Code relating to the hearing of appeals, provide the only powers that 
can be exercised by an Appellate Court in remanding a suit for the consi¬ 
deration of evidence by the Court from which the appeal is preferred. 
Venkata Varatha Thatba Ohabiab t anatha Chariar, is M. 

299 (P.C.) = 2 M.L.J. 150 = 5 Sar. P.C.J. 364 

ffill .S 5 d 4 -Appeal by two per sons-WUhdrawal of one appellant from appeal- 

(81) £>.544 appe y K umeQ i.-~k decree waspaseed for the plaintiff in a 

Reversal of decree Jf h rnlip i,». a2a inst various persons most of whom dis- 
suit to redeem a k »“om brought b £ one of the defendants 

claimed all in teres . PP prem ises comprised in the kanom and 

who claimed to be the jenmi oi^ ^ fir8t . meBtioned appel]aQt 

another who \ he wh j c b, howeveri was prosecuted by the other 

withdrew from the app 1 fled th0 decree . Held, that since the ap- 

and the Appdlate Cou t ia i defendant8 the Appellate Court was 

gL a t D ina7owing the appeal to proceed. SR.MANA VIKRAMAN v. BAYAN, 

16 M. 293 

T -"Acmi respondents on appeal—Collusive discharge by 

(82) — S. 559—Partes—/ V l877 t he plaintiff executed a deed of 

one of two credi ^ S to secure a loao obtained from them 

hypothecation to one ot P . ^ the hypothecated property 

jointly. In 1881 theB was arrangedthatthe secured debt should 
to defendants Nos. 2 to , failed to do this, but in 1882 they exeout- 

be paid off by the t due in favour of the other ot the two 

ed a mortgage for the „ paV0 a written discharge to the plaintiff, who 
partners, and he thereupon g collugion with h im to the disadvantage 
was found to have been act g potheC ation bond. The latter brought 
of his partner, the boiaer^ bond and obtained a personal de- 

a suit in 1885 upon the hyP wfao waB ex par te, the amount of the 

cree against the present p» , QU the Iand in the possession of defend- 

decree being declared to.oe ^ efendanfc No. 1, who was the assignee 

ants Nos. 2 to 4 Mean* 1 ^ ed a decree upon it against defendant 

of the mortgage of 18BJ, executedj ho subsequently sued upon 

No. 4. This decree not 8 & deCfe0 again8t defendants Nos. 2 to 4. 

the mortgage again ana oo the last .mentioned decree set aside and 

The plaintiff now sued to hage . mon ey from defendants Nos. 2 to 4. 

recover the balance of w a deC ree for the amount claimed and 

The Court of First Distanc f Defendant No. 1 preferred an appeal 

declared it to be charged °n th i joined ^ ^ Q First Appeal, 

in which defendants Nos ^ th { guit .- He ld, U) that defendants 
The decree of this a8 respondents by the Court under Civ; 

Nos. 2 to 4 were rightly Join intifff having allowed a decree to be 
Pro. Code. s. 559 . W ™ . F fche suit ot the holder of the hypotheca- 
passed against him ex parte, * col j Uflive discharge from the other 

tion bond, and havi g reoover against the defendants. KANAGAPPA 
partner, was not en i ^ = 2 M.L.J. 175 
V. SOKKALINGA, 15 M. 
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Civ. Pro. Code (Act XIV of 1882)— (Continued). 

(83) S. 562— Act VII of 1888, s. 49 — Power of Appellate Court to remand suit — 

Preliminary point—Report of Select Committee referred to .—It is compe¬ 
tent (or an Appellate Court to remand a case when the Court of First 
Instance records evidence on all the issues, and at the final hearing decides 
the suit erroneously on some particular point without expressing any 
opinion on the other issues. A statement in a sale certificate, granted by 
a Court, that the purchase is subject to a charge, is not conclusive evidence 
agaiust the purchaser, when it is sought to euforce the charge by suit. 
RAM4CHANDRA JOISHI v. HAJI KASSIM, 16 M. 207 

(84) S. 586 Provincial Small Cause Courts Act—Act IX of 1887, s. 23— Suit 

transferred to regular side. — A suit of a nature cognizable by a Small Cause 
Court does not cease to be so within the meaning of Civ. Pro. Code, 
s. 586, because the Court in which it was instituted as a small cause suit 
returned the plaint to be filed on the regular side under Provincial Small 
Cause Courts Act, s. 23, on the ground that the suit involved questions of 
title. MUTTUKARUPPAN v. SELLAN, 15 M. 98 

(85) S. 586-Provincial Small Cause Courts Act—Act IX of 1897, sch. II, ol. 31 

— Suit for profits of land-See ACT IX OP 1887 (PROVINCIAL SMALL 
Cause Courts), 15 M. 298. 


( 86 ) 8 S. 588, cl. 17— Provincial Small Cause Courts Act—Act IX of 1387, s. 24_ 

Insolvency petition in execution of decree in small cause suit — Appeal. —In 
proceedings in execution of the decree passed in a small cause suit by a 
District Munsif who had been invested with insolvency jurisdiction, the 
judgment-debtors filed a petition under s. 344 of the Civ. Pro. Code, pray¬ 
ing that they might be declared insolvents. Their petition was dismissed 
by the District Munsif -.—Held, an appeal lay to the District Court against 
the order dismissing the petition. VAIKUNTA PRABHU v. MOIDIN 
SAHEB, 15 Mi 89 

• • • 

(87) S. 5 %-“ Value of the subject-matter of the suit "—Civil Courts Act (Madras) 

—Act III of 1873, s. 14.-Civil Courts Act (Madras) III of 1873 does not 
control the construction of Civ. Pro. Code, s. 596, and under that section 

the real market value of the matter in dispute is the test as to whether or 

237 (P C P f al ,e3 t0 the PnVy Council - Pi CHAYEE V. SIVAGAMI, 15 M, 


( 88 ) S. 598 -Application or certificate for appeal to Privy Council-Limitation 

°J 1977, S> 12, Sch€d - n » arL 177.—In computing the period 
of limitation for an application for a certificate admitting an appeal to 

Hei Majesty in Council, the time occupied in obtaining copies of the 

AN C ntnQnv 3Ud |? ent sought t0 be appealed against cannot be exoluded. 
ANDERSON v. PERIASAMI, 15 M. 169 


(89) Ss. 600, 602—Appeal to Privy Council—Enlargement of time for making 
deposit. The Court may enlarge the time for making the deposit requir- 

t a nL s. 602, for cogeDt reasons under the rule in 

11 l.A. 7 — 10 C. 557, but those reasons must be such as would lead the 
Court to believe that the party was diligent in due time to be prepared 
to lodge the deposit within the limited period, and that he was prevented 
from doing so not owing to absence and the difficulty of getting funds, 
but owing to some circumstances accidental or otherwise over which he 
bad no control or owing to mistake which the Court would consider not 
unreasonable or caused by negligence. RANGASAYI v. MAHALAKSH- 
MAMMA, 14 M. 391 


(90) S. 622 Letters Patent, s. 15—Judgment—Landlord aud tenant—Suit for 

rent—See LETTERS PATENT, 1865, 14 M. 406. 

(91) S. 622—Rent Recovery Act—Act \\ll of 1865, s. 76— Revision by the High 

Court. The defendant in a suit under Rent Recovery Act was evicted in 
pursuance of an order made under s. 10. That order having been 
reversed on appeal, he applied to be replaced in possession, but the Sub- 
colleotor dismissed that application :—Held, that the High Court could 
not interfere m revision under Civ. Pro. Code, s. 622. APPANDAI 
v. SRIHARI JOISHI, 16 M. 451 
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Civ. Pro. Code (Act XIV of 188 2)-(Concluded). 

(92) S. 622—Revision—Jurisdiction— Succession Certificate Act—Act VII of 

1S89, s. 4—Sco Succession Certificate act (VII of 1889), 16 M. 
454. 


Club. 

Goods supplied to a member—Suit on behalf of club— Parties.— An action to 
recover the price of goods supplied to a member of a non-proprietary club, 
or on his responsibility cannot be brought in the name of the secretary 
of the club. Michael v. Briggs, 14 M. 362 

Commission. 

(1) See Civ. Pro. Code (Act XIV of 18S2), 15 M. 233. 

(2) See Insolvent act (n and 12 Vic., c. 21). 14 M. 133. 

Company. 

See Companies act (VI of 1882), 15 M. 97. 

Companies (Act VI of 1882). 

S . 177— Voluntary liquidation—Liability to be sued.— Where a Company has 
gone into a voluntary liquidation it can still be sued for debts due by it 
incurred prior to liquidation, although the fact that there are liquidators 
may be material if execution of the decree is sought. KOTHANDAPANI v. 
SOMASUNDRAM, 15 M. 97 


Compensation. 

(1) See LAND ACQUISITION ACT (X OF 1870), 16 M. 369. 

(2) See LANDLORD AND TENANT, 16 M. 407. 


Composition Deed. 

Registration Act III of 1877, s. 17 (e)-Forei R u Court-Bankruptcy in Mauritius 
— Rinht of suit by trustee under foreign composition-deed in British India 
_S'amp Act I of 1879, s. 31-See REGISTRATION ACT (III OF 1877), 

16 M. 85 = 3 M.L.J. 30 


Conditional Pardon. 

See CRIM. PRO. CODE (ACT X OF 1882), 15 M. 352. 


Construction. 

See CIV. PRO. CODE (ACT XIV OF 1882). 


15 RI. 203. 


Contract. r^truclion.—ln reference to a debt carrying interest at a 

(1) To pay interest dfibtor gav0 t0 the creditor, on the approach of the date 

oero^io raby a been blirre d by limitation, an acknowledgment 

when the debb occurr j n g. Held, that the acknowledgment, being 

t0 It for® Re purpose of eliding the law of limitation, had not. 

intended on y for tbo glV en to the creditor a right, in the 

by any novat *°j\ stipu latioo to the contrary, to claim interest at a rate 

i b T CS thln P that which the debt had borne down to the date when the 
higher than that w TANJORE RAMACHANDRA RAU v. VEL- 

M. 258 (P.C.) = 18I .A. 37 = 6 8a, P.C.J. 30 

= 15 Ind. Jur. 224 

_ A „ TTT 1864 (Madras, Abkari), 14 M. 82. 

!»S TO o, 

' loan, oalliug ™. th “ ‘ ... h “ fum f shall repay with interest .... 
letter, and contmui g j ueafc y0 u will not neglect to pay the amount 
and get back this ie • „ ig a promissory note and not a mere 

on the strength of v . AYYANNA, 16 M. 283 

proposal for a loan. ^ 
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Contract Act (IX of 1872)—( Concluded ). PAGE 

(2) S. 27 —Restraint of trade. —One having a license for the manufacture of salt 
entered into a contract with a firm of merchants, whereby it was provided 
that he should not manufacture svlt in excess of the quantity which the 
firm, at the commencement of each manufacturing season, should require 
him to manufacture; and that all salt manufactured by him should be 
sold to the firm for a fixed price. The agreement was to be in force for a 
period of five years. In a suit by the merchants for an injunction restrain¬ 
ing the licensee from selling his salt to others and for damages : Held, 
that whether or not the first of these clauses was invalid under s. 27 of 
the Contract Aot, it wa3 separable from the second clause which was not 
bad as being in restraint of trade. SADAGOPA RAMANJIAH v. MACKEN¬ 
ZIE, 15 M. 79 ... 4 0 4 

<3} S. 39 —Stamp Act—Act l of 1879, s. 3, cl. 4 —Bond - Specific Relief Act—Act 
I o/ 1877, ss. 20, 54. 57 —Contract for personal service—Contract for more 
than three years — Interim injunction .—The defendant signed an agree¬ 
ment in England with a railway company, whereby he contracted to serve 
the company exclusively for four years in India under a penalty of £ 100. 

The defendant having come to India at the expense of the company and 
served it for two years, left its service for that of another employer, alleg¬ 
ing that he had not been fairly treated by a locomotive superintendent :— 

Held, (1) that the instrument executed by the defendant was an agreement 
merely and did not require to be stamped as a bond ; (2) that the defend¬ 
ant had no right to rescind the agreement and the plaintiff company was 
entitled to an interlooutory injunction restraining defendant from serving 
others on the terms that the plaintiff company should consent to retain 
him in its employ. Madras Railway Company v. Rust, h M. 18 ... 18 

(4) S. 74— Penalty—District Municipalities Act ( Madras ) —Act IV o/1884, s. 261 

— Limitation- —The Council of a Municipality, under Madras Act I Vof 1884, 
entered into a contract for the lighting of the town whereby it was provided 
that the deposit made by the contractor should be forfeited on any default 
made by him in carrying out the terms of the contract. One holding a 
decree against the contractor attached the amount of the deposit in the 
hands of the Municipal Council, but the Counoil subsequently passed a 
resolution in July 1888 declaring that the amount of the deposit had been 
forfeited. The decree-holder having purchased from the contractor his 
right to the money in question now sued in 1890 to reoover it from the 
Municipality :— Held , (1) that the suit was not barred by the rule of limita¬ 
tion in Madras District Municipalities Act, s. 261 ; (2) that the provision 
for forfeiture in the contract was penal and unenforceable and consequently 
that the resolution of July 1888 was ultra vires. SRINIVASA v. RATHNA- 
SABAPATHI, 16 M. 474=3 M.L.J. 124 ... 1037 

(5) Ss. 215, 216—Principal and Agent—Unauthorised profits of agent—Evidence 

Act—Act I of 1872, s. 92—Contemporaneous oral agreement—Account 
sales—See EVIDENCE ACT (I OP 1872), 16 M. 238. 

Contribution. 

See Limitation Act (XV of 1877), 15 M. 258. 

Costs. 

Of Government Solicitor — Taxation of, against unsuccessful litigant. — The 
Government Solicitor, who receives a monthly salary as such, receives no 
further payment from Government in respect of any costs of litigation to 
which Government is a party, except “ out fees ”or actual payments made 
by him on behalf of Government, and pays no fees when he instructs the 
Advocate-General ; but, under hi9 arrangement with Government, he is 
entitled to retain the costs decreed to Government, if recovered, and he 
then pays to the Advocate General the fees of counsel allowed by the taxing 
officer: Held, that when a suit against Government is dismissed with 
costs, costs should be taxed in the usual way, and the taxing officer cannot 
enquire into the arrangement as to remuneration of its law officers by 
Government. AZIMULLA SAHEB v. SECRETARY OF STATE FOR INDIA, 

15 M. 405 ... 634 
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.Court Fees Act (VII of 1870). 

(1) Ss. 6, 28 Civ. Pro. Code, a. Ill—Set-off—Character io which claim is made 

—Levy of stamp due-SeeClV. Pro. CODE (ACT XIV OF 1882), 15 M. 29. 

(2) S. 7— Decree for ejectment and mesne profits—Court fee on memorandum 

of appeal.—A memorandum of appeal from a decree directing ejectment 
aDd awarding mesne profits is chargeable with Court fees calculated both 
on the land and on the mesne profits. BRAHMAYYA v. LakSHMINARA- 
SIMHAM, 16 M. 310 

• • • 

<3)"S. 7— Suit on a mortgage—Institution fee.—In a suit for the redemption 
of a kanom the institution fee must be computed on the kanom debt as it 
originally stood. REFERENCE UNDER COURT PEES ACT s 5 14 
M. 480 ’ 

• • • 

(4) S. 7, cl. 9 — Civil Courts Act — Act III of 1873 (Madras), s. 13 — Suits 

Valuation Act — Act VII of 1897, s. 11 —Valuation of mortgage suit— 
Appeal. In a suit in the Court of a Subordinate Judge to redeem certain 
laud on payment of Rs. 1.625, being a quarter of a debt for which it had 
been mortgaged together with other land, a decree was passed for redemp¬ 
tion of part of the land, but the Court held that the plaintiff had not 
established his right to the rest. The plaintiff appealed to the High 
Court paying ad valorem Court fees computed on the value of the land 
exonerated only -.—Held, (1) that the ad valorem Court fees should be com¬ 
puted on one fourth of the mortgage debt; (2) that the appeal lay to the 
District Court, and since Act VII of 1837, s. 11. did not apply to the oase, 
the petition of appeal should be returned for presentation in that Court. 
VASUDEVA v. MADHAVA, 16 M. 326 

(5) Ss. 7, 12 — Suit to cancel an instrument affecting land—Partial interest of 

plaintiff in the land—Appeal against an order for payment of additional 
Court Fees. —In a suit in a Subordinate Court by members of a Malabar 
tarwad to set aside an instrument affecting the whole of the tarwad pro¬ 
perty, the Subordinate Judge held that Court-fees were leviable, assessed 
on the value of the property, and accordingly ordered an additional pay¬ 
ment to be paid by the plaintiffs. The plaintiffs failed to make the pay¬ 
ment, and the Subordinate Judge dismissed the suit '.—Held, (1) that the 
order was erroneous since the plaintiffs would not be gainers to the extent 
of the value of the property if they obtained a decree ; (2) that the High 
Court was not preoluded by Court Pees Act, s. 12, from revising it, and 
reversing the decree. KANARAN v. KO.MAPPAN, 14 M. 169 

(6) S. 10, cl. ii, s. 12, cl. ii.—‘ The plaintiff sued four persons to recover, with 

arrears of rent, possession of three parcels of land and obtained a decree 
in the Court of a District Munsif. The suit was valued at Rs. 489-8-0. 
Defendant No. 4, who olaimed to be entitled as jenmi to one of the 
parcels, preferred an appeal. The District Judge held that the suit, should 
have been valued at Rs. 1,164-8-0, and be made an order that additional 
Court fees should be paid accordingly ; the order not having been complied 
with, he made an order “original suit rejected.’* He subsequently referred 
the appeal for disposal to a Subordinate Judge, who accordingly passed 
a deoreo, allowing the appeal of defendant No. 4 with costs. On appeal 
against the above order and decree : — Qeld, that the order of the District 
Judge was irregular and the appeal should be restored to the file of the 
Subordinate Judge to be disposed of according to law. Kerala VARMA 
v. CHADAYAN KUTTI, 15 M. 181 

(7) S. 10, cl. ii, s. 12, cl. ii, ached. II, art. J7, cl. vi—Order in appeal by 

defendant for payment of fee by plaintiff — Notice.— The plaintiffs, having 
raised a claim to a kanom attached in execution of a decree against their 
undivided brother, which was allowed in part, now sued for a declaration 
of their title to four-fifths of the kanom amount, affixing to the plaint a 
Rs. 10 stamp- The plaintiffs obtained a decree, against which the defend¬ 
ant appealed to the District Court. While the appeal was pending the 
District Judge, holding that the Court fee paid on the plaint was insuffi- 
oient, ordered that the plaintiffs should pay the balance due on an ad va¬ 
lorem computation of the fee, and, in default, that the suit should stand 
dismissed- The plaintiffs first became aware of this order on the 26th 
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Court Fees Act (VI! of 1870) — (Concluded). 

March ; the balance was not pud within the time fixed bv the District 
•Ju Ice for the pavment to be made, and on the2Sth March'be accordingly 
made an order dismissing the suit :—Held. that the plaint was sufficiently 
stamped, and that, in any ease, tbe order dismissing the suit while the 

appeal was still pending was irregular. KAM&IATHI v. KUNHAMED, 15 
28S 9 

• • • 

( 8 ) S. \7—Redemption suit—Claim by mortgagor for rent in same suit—Court 

tee on appeal. -A suit to redeem a mortgage for Rs. 3,500 and to recover 
a certain sum on account of rent was dismissed so far as the prayer for 
redemption was concerned, and also part of the claim for rent was dis¬ 
allowed. It did not appear that the arrears of rent were intended to be 
set off against the mortgage debt. Toe plaintiff appealed -.-Held, that 
the Court fee should b.- computed on tbe principal amount of the mort¬ 
gage debt and on theclaim which had been disallowed on account of rent 
Rama Varma Rajah v. Radar, ig M. 415 

• ■ • • 

(9) Ss. 19,31 —Complaints made by Municipal officers-Process feses.— No pro- 

cess fee is leviable on complaints made by Municipal officers, and the 
accused are not liable to refund sums illegally levied from the complam- 
Process fees. QUEEN-Empress v. KHAJAUHOY, 16 M. 423 = 

jl Yveir i /tS 

• • • 

(i°) Sched. I l-Cancellatwn of an agreement to sell-Ad valorem fee.— 
The plaintiff bad executed an agreement to sell certain property in dis¬ 
charge of mortgages executed on his behalf during his minority He 

a ^ 'alleging that the agreement bad been extorted from 
him, and praying for a declaration that the agreement was not binding 

Z^-rVld "that he r nf e V-‘fT WhiCh K h0 Cottrt «>“«*«■ to be reasom 
a , * '..’ that t i he Plaintiff was bound to pay Court fees UDon the 

value of bis interest iu the document sought to be invalidated P PARA 
THAYI V. SANKUMANI, 15 M. 294 auaauct. I ARA- 

• • • 

Court of Wards. 

See A LIYAS ANT AN A LAW, 14 M. 289. 

Criminal Procedure Code (Act X of 1882). 

(1) Village^Mur^T 

oimpuf a Vo^ra“cUou e r 1 D r aiiCS ! - ““ g Vi “ !l 8 e Munsif did Prefer » 
charged the accuser) uade r Pen”) c”od« “ 6 ‘ Magia f trat ® 

convicted him :-IIeld, ( 1 ) that (Vim p ^ °" a pohce reporti and 

gas 

potent to try the plaint, and the conviction was riaht Ottpfv Pmprpco 

v. \ ENKATASAMI, 15 M. 131 =2 Weir G05 8 ‘ ( ^ UEEN ' lLMPRESS 

• • • 

<2) S ' l7a^TL P dt~^rl Sc y Uled Dis,ricls Act—Act XIV of 1874. noli- 
Hules-Aci XXIV o/ 1339 H 

be tried in thn Q i amounting to murder, and directed that the accused 

TheTccu“ei wn^tr ef. U °T Y Vi “g*P»t™ on » charge of murder. 

appealed to the High Com 1 ” 8 Th*"! 00 . 0victed ,°| r murder ' and he 
Hid • f rbe Agency tract of Vizagapatam is a 

evmnded .hf„^ T er , A °u XIV °' 1874. ind the Governor in Council 
tin m Ad A h . pera “ on ° A f the Grim - Pro. Code of 1S61 to it by a notifica- 
' On ano L ’? der , that i C K'° 1862 • In 18G3 the Governor in Council, 
a Sos^ons Tn lap Act XXIV of 1839. constituted the Agent 

Ld iurii Jh 8 t ^ er fche Gr,m * Pf o- Code:— Held, that the HighCourt 
J n . t ? direct that the accused be tried by the Sessions Judge 

Cod« ' Sr 5 b0th of th0 Let ters Patent and of the Crim. Pro. 

Code. Queen-Empress v. Budara Janni, 14 M. 121 =2 Weir 7 
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(3) Ss. 15,,16 Bench of Magistrates—Constitution of the Bench render the rules 
/ rover nment 0 / Madras. The accused was tried on a charge under 
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Criminal Procedure Code (Act X of 1882 )—(Continued), 

Indian Penal Code, s. 352. by a Bench of Magistrates, consisting of a 
pensioned District Munsif who had been apDointed Chairman of the 
Bench and one Special Magistrate. The Magistrates differed in opinion, 
but the Chairman gave his casting vote for conviction, and the accused 
was convicted and sentenced .—Held, that the Court was not legally 
constituted under the rules of the Government of Madras, and the con¬ 
viction should be set aside. QUEEN EMPRESS v. MUTHTA, 1C M. 410 = 
22 Weir 14 

(4) Ss. 17, 528—\ Magistrate, who is sn bordinate to Sab-Division Magistrate, 

is also subordinate to the District Magistrate within the meaning of 
Crim. Pro. Code, s. 528. THAMAN CHETTI v- ALAGIRI CHETTI, 
14 M. 399 = 2 Weir 688 

(5) S. 40— Transfer of a SubReqisirar invested with powers nf a Special Magis¬ 

trate-Act XXIV of 1859 (Madras), s. 48—A Sub-Registrar having been 
invested with magisterial powers with reference to offences under Act 
XXTV nf 1859 was transferred from the place whorp be was officiating at 
the time he was se invested to another plao°, and thpre tcok on to bis 
file and tried certain cases The District Magistrate having reported the 
cases for the orders of the High Court, the Court declined to quash his 
proceedings. QUEEN-EMPRESS v. VlRANNA, 15 M. 132 = 2 Weir 605 ... 

(6) S. 164 —Oaths Act-Act X of 1873, ss. 4, 14-See ACT X OF 1873 (OATHS), 

16 M. 421. 

(7) Ss. 193. 287. 288. 339, 319— Conditional pardon to prisoner — Approver, trial 

0 f _ Proof of confessional statements of accused .— Several persons were 

charged withdaeoity. While the rase was pending, two of the accused 
made confessional " statements ; afterwards a conditional pardnn was 
tendered to them, and they were examined as witnesses bv the Magistrate 
and subsequently on behalf of the prosecution in the Sessions Court. to 
which the other accused wero committed for trial. Thev there domed 
that thev bad been taken as approvers, whereupon the Sessions Judge 
placed them in the dock, called on them to plead, and permitted the 
depositions made bv them before the Magistrate, but not their confessional 
statements to be read to the jury : -Held, that the trial of the two persons, 
who had not. been committed to the Sessions Court, was ultra, vnes. Per 
cur ■ The Sessions Judge committed an irregularity in refusing to place 
on the record the confessional statements of parsons whom he treated as 
accused. It is unfair to put an aopmver. whoso conditional pardon has 
been cancelled on trial, along with other prisoners, in the cmir-e of whose 
trial such approver has given evidence. QUEEN-EMPRESS v- RAMA 
TEVAN, 15 M. 352 = 2 Weir 153. 376 and 394 

(8) S 195 - Registration Act-Ad IN of 1877. 74-75 -" Court " -Sanction 

' a ' o. * J ru>riuru —A Registrar, acting under Registration Act, 

r?2 C 75 rsfco^t ; fo?*the pnrpo.es of Onm. Pro Code, s. 195. ATCH- 

AY^A v GANOAYVA. 15 M. 138 (F.B.) = 2 Weir 468 

(9) Ss 195 435 AW- Forged documents filed in Court-Prosecution ordered by 
{ ) Cour -Certain documents having been put into Court in a su, pending 

U » o nutricD Munsif, but not given in evidence, the Distr.ct Munsif 
M T Sr for theprosecutionof the prrtie. who so out them in. on 
] hi th forgeries:— Held. (11 that the High 

n S to the proceedings of the District Munsif; (31 

?h° a t r th h e District Munsif was not competent to go bovnnf the record : (3) 

, 1 ^ order was wrong and should be »ot asido. AUDUC. ICHADAB v. 

^A 6 SAHEriaV M-* M D.T. 143 = 3 Weir 174 

do s. 197 -pr 

of sanction . _ t bsildar bv the Collector of the district for “ bribery 

tion of a P . e y harge9 Bet forth in the Deputy Collector’s report as he 

^Vn^likelv to stand investigation by a Criminal Court ” is not a legal 
thinks likely to stan q{ fch0 Crim> p ro Co30t s . 107> and 

sanction w* F q h charges should be quashed. QUEEN- 

EMPr E 88“ 0 BAMlvXE;, 10 H. 468 = 3 H.L J- 227 = 2 Weir 220 ... 
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Criminal Procedure Code (Act X of 1882)- (Continued). 

(U) S ™^l* 3i5 ~ Defam °; ti ' 0n ° f a wi f e ~ Complaint by husband.— When a 
? and f. ~ 13 defame , d b ? the 'mput-atiou of unchastity, her hus- 

t b ak fl d f-nin1 7 P n f aSgrieVe 1’ Up0Q whose com P* a i nt the Magistrate may 
take cognizance of a complaint under Crim. Pro. Code s 198 Cmn 

LAMNAIDU v. RAMASAMI, 14 M. 379=1 M.L.J. 242 = 2 Weif 2 *30 

(1 2 ) s. 260 - Summary procedure—Bias of Magistrate.—A Deputy Magistrate 

being also the Chdirmao of a Municipality, without issuing process or 
makmg a record of the proceedings, or dismounting from a pony on 

and fined an habitant of the town/who 
Municm, \ul K , a raiS0d le / el 0f a road within the limits of the 
nffpn^ P ? 7 hlCh Was cons,dered b y tbe Magistrate to amount to the 
offence of causing an obstruction in a public way :~Eeld, the Magistrate’s 

& r ^t dUre was ' ,le S al > and tlie conviction should be set aside QUEEN 
Empkess v. Erugadu, 15 M. 83 = 2 Weir 326 ^UEEN- 

• • • 

(13) Ss. 307, 418— Verdict of juip—Peiversity 0 / verdict—Procedure when 

Sessions Judge disagrees with verdict—Appeal against conviction —A iurv 
returned a verd.ct of guiity against the accused m a trial for dace."/ 

agree^wTth'it and^h a ^ ^ - Verdict ’ althou 8 h said be did not 

hf couTd nor charged tbe jury for an acquittal ; he observed that 

the accused Jwh e , Verd 38 perV6r ,? e since 'here '™3 evidence against 
tne accused which it was open to the iury to beliavA Tho 

jSdge le ‘wS 9 t H h 8b G 0 I J rt K h ° ground { - inter alia ) that the Sessions 

“ Pro Codf s 30? V9 ” r // r w r 8 t0 High C0Urt Under Crim - 
, e, s. JO/ . —Held, that since there had been no mindirpn 

v‘e°rdic( the Hinh n 0 JU ^h’d Dd ti0r ° " aS Bome e^ence to support the 
veraict, the High Court had no power to interfere howevpr ah«nrd tv, Q 

M.'selT'weirhsgo 0119 ’ 40 ' 6 ' 1, Q ueen - e “™ess v’. Chinna Tevan, 14 

• • • 

(14) s . 419 —Petition of appeal, presentation of. —A petition of anneal sphI hvnnit 
code- 

<16) Vainstln acqS^yray^of^tfsi^'r^T' «' a PP-> 

and it should, on public fi rou not contemplated by the Code, 

PERIANNA, 14 M. 363 = 2 wfir 571 dlscoUra ged. THANDAVAN v. 

(le) MagUt rate to suggest a 

for further inquiry has no authoritv tn a . case . to a Sub-Magistrate 

judicial discretion as tn the o. y 7 *? tter m the exercise of his 
be committed to the Court Jr S, - U whether the case should or should not 

15 M. 39 = 2Weir 255 = 2^ wl if QUEEN ' Eu ^ESS v, MUMSAMI, 

• • • 

Sessions ^Judee Tctin!? jurisdiction .—It is competent to a 

further enouifv ll t r Cr ‘ m : . Prr >- Code, s. 437, to direct 

Queen-Empress v additional evidence is not forthcoming. 

= 2 WeirSOT Balasmnatambi. 14 M, 334 (F.B ) —1 M.D.J. 343 

• • • 

<18) S at 6 si7h E BritiTsuhi!it h ^‘T^i^ment of right to be dealt with 
Bri “sh subfeet Z „ ‘7 r‘°e ■ *» Second-class Magjrate.-A European 
who was a Hindu n! 5ec “ ted ln the Court of a Second-class Magistrate, 
did not plead to th« i a . c j 1 . ar ? e of m 'schief. The accused appeared and 
and dLoserof thi " Ct ‘o ?! the Ma e^ate, who proceeded with 
ultra vires since thp a ^ CaS0 ,i u that tlie Magistrate had not acted 

a European Britan c . us ® d ** ad relinquished his right to be dealt with as 
= 2 Weir 579 * sub J ect - QUEEN-EMPRESS v. BARTLETT, 16 M. 308 

• • • 

officials — In O ^l890 2, thfl ^~Cov eminent orders as to tribunal for trial of 

Revenue a cha K Colle ?° r of Gan i am sported to the Board <>t 

directions to sanH n 6 r J f a ^ a * ns * i a Sub-Magistrate and received 
directions to send the case for trial to some Magistrate other than himself, 
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Criminal Procedure Code (Act X of 1882)-(Conceded). 

or the Principal Assistant Magistrate. He accordingly sent it to the 
Senior Assistant Magistrate of Bsrhampore ; the accused was convicted, 
but he appealed to the Sessions Judge, who reversed the conviction on the 
merits. The Government did not appeal against the acquittal of the 
accused, but the District Magistrate referred to the High Court the question 
whether the Magistrate had jurisdiction :—Held, on the reference, that it 
was not a case for the interference of the High Court, because (1) it was 
not shown that the Magistrate had aoted without jurisdiction ; (2) Govern¬ 
ment had not appealed against the acquittal by the Sessions Judge who 
had tried and determined the question of jurisdiction. QUEEN-EMPRESS 
v. RANGA Rau, 15 M. 36 = 2 Weir 218 

(20) S. 476 —The nearest Magistrate of the first class—Jurisdiction of such Magis¬ 

trate. A Head Assistant Magistrate sanctioned a prosecution under Cnm. 
Pro. Code, s. 195, on the charge of preferring a false complaint, and 
forwarded his proceedings to the Deputy Magistrate of another division 
of the district who ordinarily had no jurisdiction to try offences commit¬ 
ted in the division under the Head Assistant Magistrate :— Held, that 
the Deputy Magistrate had jurisdiction to try the charge. QUEEN- 
E&1PRESS v. NAGAPPA, 16 M. 461 = 2 Weir 590 

(21) S. 488— Maintenance case—Failure to pay process fees.— An application for 

maintenance under Crim. Pro. Code, s. 488, should not be dismissed on 
the failure on the part of the applicant to comply with an order for pay¬ 
ment of process feeB. PONNAMAL, in re, 16 M, 234=2 Weir 252 
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(22) S. 489 —Maintenance. —A Magistrate has no power under Grim. Pro. Code, 
s. 489, to make an order for maintenance at a progressively increasing 
rate, but the fact that the child has grown older might constitute a change 
in the circumstances calling for a variation in the rate. RAMAYEE, in 
re, 14 M. 398 = 2 Weir 651 ... 279 


(23) S. 528 — Village Munsif. — A Village Muosif not being a Magistrate under 
Crim. Pro. Code, a Joint Magistrate has do power under Crim. Pro. Code, 

8 . 528, to withdraw a case from a VillageMunsif and transfer itjfor disposal 
to a Second-class Magistrate. MADAVARAYACHAR v. Subba Rau, 15 
M. 94 = 2 Weir 692 ... 414 


Custom of Trade. 

Notoriety and definiteness of custom—Requirements of a binding custom of trade .— 

Suit for damages for breach of a contract to let horses on|hire. The|plaint- 
iff hired a pair of horses at Ootacamund from the defendant for a period 
of six mooths and on one occasion drove them beyond the Municipal limits 
of the station ; on their return the defendant took away the horses from 
the plaintiff, which was the breach complained of. The defendant plead¬ 
ed that the plaintiff’s user of the horses as above was contrary to the local 
custom of the trade — Held, that since the alleged custom was not shown 
to be either certain or invariable or so notorious that persons should be 
held to enter into agreements with reference to it, it formed no defence to 
the action. PRICE v. BROWNE, 14 M. 420=1 M.L.J. 540 ... 294 


Damages. 

(1) See ACT III OF 1864 (MADRAS ABKARI), 14 M. 82. 

(2) See CIV. PRO. CODE (ACT XIV OF 1882i, 18 M. 111. 

(8) See CUSTOM OF TRADE, 14 M. 420. 

Declaratory Decree. 

(1) Withdrawing portion of claim -Specific Relief Act, s, 42-See SPECIFIC 

Relief act (I of 1877), 14 M. 267- 

(2) See SPECIFIC RELIEF ACT (I OF 1877), 14 M. 26. 

Declaratory Relief. 

See ALIYASANTANA LAW, 15 M. 186. 
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Declaratory Suit. 

(1) See ACT III OF 1873 (MADRAS CIVIL COURTS), 15 M. 501. 

(2) See CIV. Pro. CODE (ACT XIV OF 1882), 15 M. 302. 
Decree. 

. _ a. 


(2) See CIV. Pro. Code (Act XIV OF 1882), 15 M. 345. 


Defamation. 

<1} F> ^ * SPrvant of a company to one of his suborrii- 

broLht bv^ ThrZtr ° rdl T (? *~ Tn an acti0n f0r daraa ^ defamation 

local nianLf au recenIv eoiDloyed by a brewery company against the 

tbe defamatory statement, complained of 
romnanv ln A. ^ 'v ntt6D . bv fcbfi defendant to the directors of the 

Ind I ha V i y he n u that the plaintiff “ had failed most utterly! 

ofseLr brewer at C th m A ellHd t0 ™ f ° r ™ him that ^ the position 

in the nature nfn 1 i r ^ V79r y • ' that all those statements were in 

14 M. 51 Privileged communications. LeISHMAN v. HOLLAND, 

(2) See Crim. Pro . Code fACT X OF 1882), 14 M. 379. 

(3) See Penal Code (Act XLV of .860), 15 M. -214; 15 51. 414 ; 16 M. 235. 
Divorce Act (IV of 1869). 

1 RG9^ifnTsuffic^rooV^ a<!Sortion . of a Petitioner under Divorce Act, 

that Act raama ‘ ?e to R *tisfv «»e requirements of 

' KATHNAMMAL V. Manikkam, 16 M. 455 (F.B ) 

Na cZ C ^it n ^£itv nmrt ^ri,b. Who bafl been 

18G9 on the PP nnnA f Y \, p, [? SPnt ' ed a petition of divorce under Act IV of 

.ion ETb,'Oo a ,fr U t'S7 »«• wife before bis confer- 

PERIANAYAKAM v. POTTUKANNL 14 M 382° *° Gntertam the P efcitioD * 

(3 ’ S ' 3 ol~ a £'ZZ™: s -? e Jur-*T Incorap Allowable deductions -Change 

Civ. Pro cede flse-sl r V 5_0raer fl «"« of hearing- 

Gl 156 “See Letters Patent. 1S65, 14 M. 88 


Easements Act (V of 1882). 


(1) 


S ' £olaf ~ uTf S2UW* !T h Canara -™° >- m ki right of land- 

the landhX to / deo^ S f ,0n G ° V0rnm ^ fc a ” d it does not entitle 
304. a dGCree for Passion. NAGAPPA v. SUBBA, 16 M. 

/ • • • 

S ' sl 4 i7obtafn7dTde7ree ZThe plaintiff having in a previous 

projecting over the defendsnV-M* ne ?*i- OF bav ! nK tbe roof of bis bous0 
sued for a declaration nf hL • u??' and discharging water thereon, now 

purpose of renairinp the f n " n fj u P on ^ defendants’ land for the 
right claimed as beina on ^ tbat fcbq plaintiff was entitled to the 

that itToJid b« - e T ry ° the eaSfira0nfc already established, but 

defendants. Hayagreeva M.lsG ^ ^ 

(3) Ss• jj ™ ~ ^ CP ^ e ~ P *rmission to caoture elephants -The owner of a forest, 

thereto permission to tZ lT'T he pave to tb * °* b « 

a certain payment in rP Qn n y eleohants in the forest, and stipulated for 
1884, without *^ho knn , P , ct of oaob 9 ^ e °hant whioh was captured. In 
by a similar IstruZn ^ ° f the ° Wn0r of fche the other party, 

elephants The in«* ’ Rav ® emission to the defendant to trap ten 
years that oM^?t ° f 1883 waq ^P^s^ed to be in force for six 

by the owner of fha in °?' * v ? ars : ,afct Gr instrument w*s not ratified 

trapping elenhants to the nlTi^’-ff 0 l?. 95 ’ S^antod the exclusive right of 

he plaintiff. Tne p»aintiff now sued the defendant 
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Easements Act (V of 1882)— [Concluded ). 

for possession of two elephants which had been captured by him . —Held, 
that tbo instrument of 1893 was a license merely, and that, since the 
owner of tho forest had never consented to or ratified tho instrument of 
1884, the plaintiff was entitled to a decree. RAMAKRISHNA v. IjNNI 

Check, 16 M. -280 = 3 M.L.J. 27 

East India Company. 

See Inam Commission, 14 M. 431. 

Ejectment. 

{D See ACT VIII OP 1865 (RENT RECOVERY, MADRAS}, 16 M. 271. 

(2) See Evidence act (I of 1S72), 16 M. 194. 

(3) See Hindu Law—Partition, 16 M. 98. 

(4) See Landlord and Tenant, 14 M. 269, 16 M. 131 . 

( 5 ) See Mirasi Rights, 14 m. 99. 

(6) See SPECIFIC Relief Act (f OF 1977), 16 M. 31. 

Elephants. 

See Easements Act (V of 1892), 16 M. 280. 

Enfranchisement. 

See HINDU Law—Inheritance, 15 M. 284. 

Enhancement. 

See Landlord and Tenant, 14 m. 365. 

Equitable Assignment. 

Proceeds of an intended appeal—Property substituted by agreement between decree - 
holder and third parties for such proceeds —Rigid to follow such proceeds in 
hands of such third parties —Notice. —A judgment-debtor paid into Court the 
sum due under a decree passed against him on appeal. The espouses of 
the appeal had been advanced by the present plaintiff under an agreement 
signed bv the appellants, which provided as follows: “you should first 
“ take out of the amount which may be collected front the defendants the 
“whole of the amount incurred on accouut of the said costs.” Persona 
holding a decree agiinst tho successful appellants Rought to enforce it 
against the money in Court having notice of r.he above agreement. Their 
application was first resisted by the successful appellants on the ground 
that tho money was charity property, but subsequently it was consented 
to. and tbo money vvas paid out to tham on their substituting certain nthor 
property for the purDosos of the charity. The present plaintiff, having 
obtained adecree on tho above agreement, now sought to execute it against 
the money which had been so pail out : — Held . that the above agreement 
constituted a valid charge on the funds reiliz'd uador the appellate decree, 
which charge was binding on the payees of the money and the plaintiff 
was not bound to proceed against the property subs'.itu f ed by them for the 
purposes of the charity. PALANIAPPA v. LAKSHMANAN, 16 M. 429 ... 


Estoppel. 

(1) 896 Civ. Pro. Code (act XIV of 1882), 15 M. 412, 15 M. 477. 

(2) See Evidence ACT (I OF 1872), 15 M. 303. 15 M. 486, 16 M. 329. 

European British Subject. 

8ee CRIM. Pro. CODE (act X OF 1882), 16 M. 309. 

Evidence. 

(1) See Divorce act (IV OF 1869t, 16 M. 455. 

(2) Bee INSOLVENT ACT, 11 AND 12 VlC., C. 21, 14 M. 404. 
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Evidence (Secondary). 

(1) Of lost grant by Government—loam Commission-Regulation IV of 1831 

(Madras) Act IV of 1862 (Madras)—Resumption of Inam—East India 
Company’s jaghire—Act of State—Menkaval lands—Mirasi rights, evi¬ 
dence of—See INAM COMMISSION, 14 M. 431. 

(2) Registration Act-Act Ilf of 1877, ss. 17 [d>, 49-Specific Relief Act- 

Act I of 1877, s. 4 (cj—Admissibility of unregistered sale-dee 1—Suit for 
specific performance of contract to sell land—See REGISTRATION ACT 
(III OF 1877), 14 M. 55. 

(3) See Civ. Pro. CODE (ACT XIV OF 1882), 15 M. 99. 

(4) See Evidence act (I of 1872). 15 M. 491. 

(5) See Inam Commission, 14 m. 431. 

Evidence Act (I of 1872). 

(1) S. 33 — Ejectment—Notice to quit. —In a suit for possession of land, the plaint- 
lfis claimed title under a lease from the shrotriemdars of the village where 
the land was situated. The defendants, who had obstructed the plaintiffs 
from taking possession of part of the land, claimed to have permanent 
occupancy rights, and asserted that the shrotriemdars were entitled not to 
the land itself, but to melvaram only. To meet this allegation the plaint¬ 
iffs tendered in evidence documents executed by other tenants in the 
same village showing that they were purakudis merely. The defendants 
had received no notice to quit before suit .-Held, (1) that the documents 
above referred to were admissible under Evidence Act, s. 13 ; (2) that the 
plaintiffs were entitled to eject the defendants without proof of notice to 

T ^ A f 1 i . t > j _ possession as tenants at 

the time when the suit was filed. VYTHILINGA v. VENKATACHALA, 16 



S ' S h,7l^Z l H bar L ? w -p™tomary Law of Mapillas-Multifarioasness-Suit 
by karnavan -Limitation—Evidence—Petition and order— The plaintiff 

nf th» ka , rnavan of a Papilla tarwad to recover lands in the posses¬ 
sion of the defendants who were a donee from and the descendants of a 
previous karnavan and their tenants. It appeared that the alleged pcevi- 

mn S rfl th DaV f D ^ died u*! lhan twe,ve years before the suit was filed, but 
“° fl ' 3 be *ore the joinder, as supplemental defendant, of 

before bk ifh COnV0yed certain Property by way of gift five years 
before bis death. An issue was raised as to whether the rights of the 

parties were governed by Makkatayam or Marumakatayam law, and an order 

van was a C na^v D w * P ; titioD t0 Which the alleged P revioU9 ka ma- 

van was a party, was put in evidence to show that he had in a particular 

ThA 1 rnf hA d n fc x he Capaclty of karnavan of a Marumakatayam tarwad. 
k!niav U8 ^ dr a f t of a, plaint which had been filed by the alleged previous 

nronerLv in V a 8 ^ Ut *“ ev i de “ ce t0 > ® how that he admitted having alienated 
S ) ,W T wl ?! ch wou,d be ady erse to the claim of his tarwad 
to miintarn »K 0n tbe , al egatl ? ns in the plaint the plaintiff was entitled 

“ A 6 ’ the suit was not bad tQ * multifari- 

the ahovAm! fc r 6 tbeorder and draft plaint were admissible in evidencefor 

succeedldTn' nffi°r?K PUrp0 “ 8 1 , (3) ° n the evidence ' that the plaintiff had 
karnavan a^TT* karDavaa as alleged, and that the previous 

thlr mh h d fo 1 J lowed ^e Marumakattayam rule, although it was shown 

selfa^niLd emb / r M f the Umlly had deaIc with P ro Pe r ty, described as 
was ba q rr«d hv U r de ^ P rece P fc9 of Muhammadan law ; (4) that the suit 
sion havi £ limitation as agaiost the donee above referred to, her posses- 
a 7 Qg , been adverse to the tarwad since the date of the gift. Observa- 

AVULLa ^ aS 6Xhi6itS without P r oof. BYATHAMMA v. 


S ' in a J ud 9*nent-Admission of jenmi's title .—In a suit by a 

hp i t . • r redeem a kanom the kanom document was proved to have 
ppHo ° S .I 1 * 1 a PP eared that a previous suit had been brought by the jenmi to 
Rt . e , m , e same kanom, and the judgment in that suit, in which it was 
j e , . afc the defendants admitted their position as kanomdars. was ten- 
aereci in evidence to prove the jenmi’s title:—Held, that the judgment was 
admissible in evidence. THAMA v. KONDAN, 15 M. 378 
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(4) S. 35 Res inter alios acta " —Title-deeds—Petition of ■plaintiff's predecessor 
asserting title Judgment obtained by plaintiff’s predecessor recognising 
title. In a suit to establish the plaintiff's title to certain land, he put in 
evidence (1) a conveyance in favour of his father; 12 ) a sale certificate 
issued to his father’s vendor ; (3) an order made in certain execution pro¬ 
ceedings in which was recited a petition by his father asserting his title ; 

(4) a judgment obtained by his father in which his title was recognised. 

Noither the defendants nor their predecessors were parties to any of these 
instruments or proceedings .—Held, that all these documents were rele¬ 
vant. VENKATASAMI v. VENKATREDDI, 15 M. 1-2 ... 358 


(5) Ss. 57, 87—Ciu. Pro. Cede, ss. 15, 539— Public charitable trust — District 

Court, jurisdiction o) — Books of history. —A church at Palayur and the 
property appertaining to it were in the possession of certain of the 
yogakars or parifhioners, who had been elected kiikarsor church-wardens, 
but whose election had since been superseded in favour of three other 
persons who now sued to recover possession. The plaintiffs were Roman 
Catholics ; and with the three persons above referred to were joined as 
plaintiffs the Vicar Apostolic, the Vicar appointed to the church by him, 
and two other persons representing the Roman Catholio yogakars. The 
defendants were Chaldean Syrian Christians, and with those in posses¬ 
sion were joined as defendants the Chor Episcopa, the Vicar appointed 
to the church by him, and four persoos representing the other yoga¬ 
kars. The plaint was framed under Civ. Pro. Code, s. 539, and contain¬ 
ed, besides a prayer for possession, prayers for a declaration that the 
church, etc., was held on trust for worship according to the faith and 
discipline of the Church of Rome, and for injunctions against the defend¬ 
ants. The suit was tried by the District Judge in whose Court it was 
instituted, although the defendants pleaded that it was within the 
jurisdiction of the Subordinate Court, s. 539, being inapplicable. He 
passed a decree as prayed, holding that the church, etc., was dedicated to 
the trust stated in the plaint, although it had been diverted from the 
purposes of that trust for a time. In coming to this conclusion, he 
referred to a Portuguese work dated 1606, “ India Orientalis Christiana ” 
published in 1794, and Hough’s “ History of Christianity in India ” pub¬ 
lished in 1839 :— Held , (1) that the suit not being one brought by 
beneficiaries against trustees, or for any of the purposes mentioned 
in Civ. Pro. Code, s. 539, that section had no application ; (2) that, 
although the suit should accordingly have been brought in the Subor¬ 
dinate Court, the District Judge had jurisdiction to try it ; (3) that the 
District Judge was justified in referring to the books abovementioned ; 
( 4 j that the decree was right, on its appearing that the church, etc., had 
been held on the above trust from 1599 to 1832 with a doubtful interrup¬ 
tion for one year, although the original trust may have been different. 
AUGUSTINE v. MEDLYCOTT, 15 M. 241 

(6) Ss. 65, 91— Limitation Act—Act XV of 1877, s. 19 — Acknowledgment iti writing 

’ ' _ Secondary evidence.— Limitation Act, s. 19, must be read with Evidence 

Act ss. 65 aud 91, and does not exclude secondary evidence in oases where 
such would be admissible under s. 65. CHATHU v. ViRARAYAN, 15 M. 

491 

(7) Ss 80, 132 —Self-incriminating statements of witness—Proof and admissibility 

' ’ 0 f depositions containing such statements in proceedings against the witness. 

_ A revenue official was charged with the offence of attempting to reoeive 

a bribe from certain raiyats who gave evidence for the prosecution, and he 
was convicted. He subsequently charged the raiyats with having oon- 
spired to bribe him. and in their trial their depositions in the previous 
case were tendered in evidence for the prosecution .—Held, that the 
depositions should have been admitted in evidence. QUEEN-EMPRESS v. 
8AMIAPPA, 15 M 63 = 2 Weir 794 

(81 8 92 —Contract Act- IX of 1872, ss. 215, 21 6-Principal and agent—Un- 
authorised profits of agent-Contemporaneous oral agreement-Accounts- 
sales —The plaintiffs, a firm of merchants, entered into an agreement 
(which waB reduced to writing) with the defendants, who were dealers in 
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coffee and other produce, to the’ following effect, viz. : that, all consign¬ 
ments of produce, which the defendants might make to Eurooe, should 
be made through the plaintiffs’ firm : that the plaintiffs should receive a 
commission of 1 per cent, for themselves and 2} per cent, for their agents 
at the port of consignment; that the plaintiffs should make certain 
advances to the defendants against the produce ; and that the sums 
advanced should be repaid with interest “ at such rates as may he fixed 
“at the various dates of such loans, it being agreed that such interest is 
“ t0 be regulated by the then prevailing rate at the office of the Bank of 
Madras at Tellicherry. The written agreement was silent as to the 
mode of sale, rate of exchange and other matters connected with the busi¬ 
ness ; but it was, at the same time, further agreed orallv that the sales of 
the defendants’ produce were to he made under the directions and at the 
discretion of the plaintiffs. Business was carried on on the footing of the 
above agreements for eighteen months, during which period the plaintiffs 
furnished to the defendants copies of the account-sales for the consign¬ 
ments made through them and they were accepted without objection by 
the defendants. The business resulted in the defendants becoming 
indebted to the plaintiffs; and about nine months after the date of the 
abovementioncd agreement the defendants executed in favour of the 
plaintiffs a mortgage in whi-b the then amount of their indebtedness was 
recited. The defendants became further indebted to the plaintiffs, and 
the plaintiffs having furnished them with an account of the transactions 
between them now sued to recover the balance due. The defendants 

admitted the correctness of the debit side of the account, but denied in 

general terms that of the credit side. Evidence was given bv the plaint- 

a c r , C< ; e,p ° f tbe account - sa,ea in the ordinary course of business 
and of the delivery of copies to the defendants from time to time, and 

they were filed as exhibits without further proof. Tt appeared that in the 

account the defendants wero charged on account of local exchange at a 

mte higher than that actually paid to the Bank, with which the plnint- 

.ffs had made a specia 1 arrangement without reference to the contract 
wi o en an s. It also appeared that the plaintiffs, under an arrange- 
e <u e wit , eir agents at the ports of consignment, had received 
from them about 1 per cent, on the various consignments bv wav of return 

I 1 "" 5 t ^'i h / 1 1 \ ar l . raaePtIie "’ fc h ' d noh h °en communicated to 
the defendants fl) that the account sales were vrima facie proof 

of the transactions to which they related ; (2) that evidence of the con- 

a ™"‘ w,s admissible; (3) that the defendants 
were not outut ed to the benefit of the special arrangement between the 

plain --iff*..and the Bank ; (4) that the olaintiffs were liable to th«* defend- 

AMTON h 16M.l-BS reC9,Ved bV th0m retUrn V - 


(9) S> ^cr« S ‘ x I e ' d f d-£^ ntfim P^' n eous oral agreement for reconveyance—Mort¬ 

gage-See Mortgage-general, 16 M. 80. 

(10) S. 114 -Estoppel-Transfer of Property Act— Act IV of 1882, s. 60 —Partial 

ydemption Indivisiblitu of mortgage—Civil Courts Act —Act IIT of 1873 
~\ S -. \ 4 '~7 Tll j Iva 5 nav 'n of a Malabar tarwad, having the jenm 
^ ? nd ^? d . hold, 1 Dp tbc UHima right in a certain public devasom 

Jn ^° r ^ nd f belo «^ed, demised lands of both ascription on kanom 

r t t M .° i he i hfS ' ra0n i ° nC d land and purported to sMl to him the 
to r do ^ Usb m - n 1 t,0ned land - In a suit brought, bv the plaintiff 

G,o nnrno-S 6 * nd fo recovPr arrears of rent Held, fl) that, for 

vahifi ni P tb« «n! de . terra ’ nin R the jurisdiction of the Court of appeal, the 
u‘ j f r ‘ 'jnatter °* tbe su ’^ was tb e aggregate value of the two 

the plaintiff ’ 6 \ l J tbittbl3 defendants were not estopped from denying 
the S * r to'edeem. on tbe ground that he did not represent 

somlnr- ’ 3 f’ t ! iaf, . tbe who hid denied the title of the deva- 

' , , e , our . ® First Instance, was not entitled to reieem the kanom 

• \ -° y vir.vie of his admitted title to part of the oremises com- 

(11) / tip 1 ■ K°nna Panikar V. Karunakara, 16 M. 328 

’ J . S by conduct Hindu Law—Adoption. —A Hindu widow, 

professing to have authority from her husband to do so, took the second 
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defendant in adoption, brought him up as her adopted son, and permitted 
him t,o perform the funeral ceremonies of her husband. Land to which 
sbo otherwise would have been entitled was attached in execution of a 
decroe against defendant No. 2. She now sued to release the attachment 
alleging the adoption was bad, as having been unauthorised -.—Held, 
that the plaintiff was estopped from raising this contention. KaNNAM- 
MAL V. YIRASAMI, 15 M. 436 = 2 M.L.J. 114 ... 690 

(12) S. 115— Estoppel—Civ. Pro. Code — Act XIV of 1882, s. 237 — Prior 

encumbrance—Notice to executing decree-holder—See CIV. PRO- CODE 
(ACT XIV OF 1882), 15 M. 412. 

(13) S. 1*5— Estoppel— Execution-purchaser without notice of mortgage.— The 

plaintiff sued to realise his security under a mortgage executed to him by 
defendant No. 1, by sale of the mortgage premises which were in the pos¬ 
sesion of defondants Nos. 2 and 3. It appeared that the plaintiff had 
previously attached and brought to sale the mortgage premises in execu¬ 
tion of a decree against defendant No. 1, and that the other defendants 
had purchased at the Court sale, without notice of the plaintiff’s mort¬ 
gage which was Dot referred to iu the attachment listsjor sale certificates : 

-Held, that the plaintiff was estopped from setting up his present claim. 
JAGANNATHA v. GANGI REDDI, 15 M. 303 ... 563 

Execution of Decree. 

(1) See ACT I OF 1866 (MADRAS ABKARII, 16 M. 479. 

(21 See CIV. PRO. CODE (ACT XIV OF 1832), 14 M. 277. 478, 15 M.399, 16 
M. 20. 127, 142, 287, 290. 447, 476. 

(3) See Limitation act (XV of 1877), 14 M. 2o2. 

Executor. 

See Perpetuities, Rule against, 15 M. 424. 


0T Rmkrauptcv in Mauritius—Right of suit by trustee uuder foreign 

Judgment of : Ba "7'l7 i „ Britjqh India—Stamp Act I of 1879, s. 31-Registra- 

“o” P Art “n1fl877,s. 17KI-SCO REGISTRATION ACT (III OF 1877), 
16 M. 85. 

-oreign Judgment. 

See CIV. PRO. CODE (ACT XIV OF 1882). lo M. 82. 

rfl ^ d * -d r a* c 154 —Suit to set aside decree on ground of fraud and 
C,V - P '°„',.u"ion-Ss= CIV PRO. CODE (ACT XI7 OF 1882,. 10 M. 198. 

lovernment Solicitor. 

See Costs, 15 M. 405. 


Hindu Law. 

1. —ADOPTION. 

2. —ALIENATION. 

3. —Custom. 

4. —Debts. 

5. —Gift. 

6 . — Guardianship. 

7. —Impartible Estates. 

8. —inheritance. 

9. —Joint family. 

10. —Maintenance. 

11. —MARRIAGE. 

w'.-REcTarous endowments. 
14.—RE-UNION. 

16.—REVERSIONER. 

16. - SUCCESSION. 

17. —Widow. 

18. —WILL. 
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(1) By widow—Agreement between adoptive mother andnatural father. —A Hindu, 

who is taken in adoption by a widow, aoting under an authority from her 
husband, is not bound by an agreement entered into by her with his 
natural father at the time of the adoption. JAGANNADHA v. PAPAMMA, 

16 M. 400 = 3 M.LJ. 193 ... 985 

(2) Competency of step-mother to five in adoption—Adoption of adult.—In a 

suit to set aside an adoption, it appeared that the person said to have 
been adopted was an unmarried man of forty years of age, who had already 
succeeded to his father’s estate for twenty years at the time of the alleged 
adoption, and that he had been given in adoption by his step-mother 
without the previous consent of her husband, deceased:— Held, that the 
adoption was invalid on the ground that under the Hindu law a step¬ 
mother cannot give her step-son in adoption. Semble : The adoption was 
not invalid by reason of the age of the alleged adopted son or of his 
having previously taken his patrimony in his natural family. Per cur : 

The English law of attainder did not apply in India in 1783. PAPAMMA 
v. APPA RAU, 16 M. 384 = 3 M-L J. 80 ... 974 

<3) Jains of Southern India—Personal law — Adoption—Proof of custom—Will of 
a Jain widow —In a suit to declare plaintiff's right as the adopted son of 
a Jain (deceased) and as a beneficiary under the will of the adoptive 
mother, it appeared that the p'aintiff had been taken in adoption by the 
widow without authority from her husband or consent of his kinsmen : — 

Held , that it lay on the plaintiff to prove by evidence that the adoption 
was valid and that he was entitled to take under the will according to 
the custom governing the family, and held ,on the evidence, that the plaint¬ 
iff bad failed to prove this. Per Best, J. —If a Jain widow succeeds to 
her husband’s property absolutely and has the right to dispose of it as she 
likes, the adoption of a son to herself who may succeed to such property 
would be valid. Observations of Holloway. J., in Rithcurn Lallah v. 

Soojun Mull Lallah (9Mad. Jur. 21) distinguished, on the grouod that there 
was no reason for supposing that the parties to the present suit were other 
than natives of Southern India whose ancestors had been converted to 
Jainism. Peria AMMANI v. KRISHNASAMI, 16 M. 182 = 3 M L J. 109... 834 

(4) Made the day after the adoptive father made his will—Adoptive son bound 

by the will-Inconsistent pleas— A Hindu wrote his will devising certain 
ancestral Property to his wife and on the following day ha registered it and 
took the plaintiff in adoption. The testator died shortly afterwards. It 
was found thatthe plaintiff’s natural father was aware of the dispositions 
eontaioed in the will and that the testator would not have adopted the 
plaintiff but for the consent of the natural father to those dispositions. 

The defendants who claimed under a gift from the wife had denied the 

adoption in their written statement, and on appeal raised the further 

plea that the adoption, if anv, was conditional on the provisions of the will 
being acquiesced in : Held,( 1) that the defendants were notprecluded from 
succeeding on the latter of these inconsistent pleas ; (2) that the plaintiff 
was not entitled to the ancestral property devised by the will to the testa¬ 
tor s wife. NARAYANASAMI v. RAMASAMI, 14 M. 172 = 1 M.L.J. 39 ... 129 

(5) Niyoga—Gift-Specific Relief Act—Act I of 1877, s. 18 (a)—Transfer of Pro- 

(IV OF°i882) Ct 14\l 0f 459 82, 8# 43 ~ 8ee TrANSFER of PROPERTY ACT, 

(6) See Evidence Act (I of 1872), 15 M. 486. 

(7) See HINDU Law-Will, 14 M. 65, 16 M. 355. 

(8) See Will, 14 M. 65. 

-2.—Alienation. 

(1) Of family properlyRights of a son unborn .— Under Hindu law a son oon- 
ceived is equal to a son born; accordingly, an alienation by a Hindu 
to a bona fide purchaser for value is liable to be set aside by a son, who 
was in his mother s womb at the time of the alienation, to the extent of 
bis share. SABAPATHl v. SOMASUNDRAM, 16 M. 76 = 2 M.L.J. 244 ... 760 
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Hindu Law—2.—Alienation— (Concluded). 

(t) Power of father over ancestral land-Gift to daughters.— A Hindu, during 
the infanoy of his son, conveyed certain immoveable ancestral property to 
his wife and married daughters by way of gift. After his death the son 
sued by his next friend to have these alienations set aside and to recover 
the property:— Held, that the alienations should be set aside altogether. 
RAYAKKAL v. SUBBANNA, 16 M. 84 

(3) See GIV. Pro, CODE (act XIV OP 1882), 15 M. 498. 

(4) See Hindu Law—Widow, 14 M. 274. 

-3.—Custom. 

(1) See Hindu Law—adoption, 16 M. 182. 

(2) See Hindu Law—Inheritance, 15 M. 307. 

(3) See Religious Institution, 16 M. 490. 

(4) See Religious Office, 16 M. 146. 

-4.—Debts. 

Son’s liability for his father's debt—Immoral origin of debt—Limitation Act — 
Act XV of 1877, sch. II, art. 120— Suit by a decree-holder against the 
sons of a deceased judgment-debtor whose property had passed to them. —A 
decree was passed against a Hindu for money dishonestly retained by him 
from the plaintiff's family to which he was accountable in respect of it. 
The judgment-debtor having died, the decree-holder sought to attach in 
execution property of the family which had passed into the hands of his 
sons by survivorship. The sons objected that such property was not liable 
to attachment, and the decree-holder was referred bo a rgular suit. He 
now brought a suit against the sons : — Held , (1) that the suit was govern¬ 
ed by art. 120 of the Limitation Act and that time began to run for 
the purposes of limitation from the death of the father ; (2) that the sons 
were not entitled to go behind the deoree except for the purpose of show¬ 
ing that the judgment-debt was immoral or illegal in its origin ; (3) that 
the judgment-debt was not of an illegal or immoral nature so as to exclude 
the pious obligation of the sons toldischarge it. NATESAYYAN v. PONNU- 
SAMI, 16 M. 99 = 3 M.LJ. 1 


-5.—Gift. 

(1) Of land to a daughter —Presumption as to interest taken by donee. —In a suit to 

recover possession of certain land, the plaintiff claimed title under a gift 
made to his mother, deceased, by her father, whose sons and grandsons, 
the defendants, had entered into possession on the death of the donee, 
which took place less than three years before suit. The deed of gift was 
not produced, and it did not appear that the donee, who had been placed in 
possession of the land aod had retained it for thirty-seven years, was a 
widow at the time of the gift:— Held , that the plaintiffs were entitled to a 
decree there beiDg no ground to presume that a life-interest merely was 
intended to pass under the gift. RAMASAMI v. PAPAYYA, 16 M. 466 = 3 
M.L.J. 205 

(2) See Hindu law— alienation, 16 M. 64. 

(3) See Transfer of Property act (IV of 1882), 14 M. 459. 

-6.—Guardianship. 

Oiv Pro Code s. 13—"Res judicata” —Court of competent jurisdiction— 
Power of guardian to alienate land—Compromise of litigation—See ClV, 
PRO. CODE (ACT XIV OF 1882). 15 M. 498. 


•7.— Impartible Estates. 


(1) Poliem- Evidence of impartiality-Pannai lands attached to the poliem - 
Maintenance and marriage expenses of junior member of the family of 
noliaar —The step-brother of the holder of a poliem in the Madura dis¬ 
trict of which the gross income was about Rs. 15,000 a year, Bued him 
for a’partition of the estate and in the alternative for maintenance. It 
appeared that the poliem had been held on military tenure from the six¬ 
teenth century, that it had never been partitioned, and that the custom 
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Hindu Law—7,— Impartible Estates— (Concluded). PAGE 

o£ impartibility obtained in a large number of similar poliems in the same 
district. In 1821 and in 1842 enquiries were made of members of the 
zemindar’s family and other persons connected with the zemindari as to 
tbe nature of the estate, and their recorded answers showed that they un¬ 
derstood the estate to be impartible and that it descended to a single heir :— 

Held, ll) that the poliem was impartiole ; (2) that the plaintiff was entitl¬ 
ed to a decree for a monthly payment to him of Rs. 60 for his mainten¬ 
ance. The plaintiff’s claim extended to certain ‘pannai’ lands within the 
limits of the zemiudari ; some of which had been handed down from zemin¬ 
dar to zemindar since 1831, others having been purchased by the plaint¬ 
iff’s father. The High Court found that they bad been recognised and 
dealt with as part and parcel of tbe zemindari :— Held, that the pannai 
lands were impartible, and tbe plaintiff was not entitled to a share in them 
or iu the catilo, etc., used for cultivating them. The plaintiff further 
claimed asum of Rs. 4,000 the amount of a loan alleged to have been 
contracted by him for the purpose of his marriage. It appeared that the 
cost of the marriage had been defrayed from the bride’s brother :— Held, 
that the plaintiff was not entitled to a decroo on this account, although if 
he had incurred debts for the purposes of his marriage the defendant would 
have been liable. LAKSBMIPATHI v. KANDASAMI, 1G M. 54 ... 745 

(2) Zemindari —Obstructed inheritance—Interest of holders of—Inheritance by 
daughter’s sons—Civ. Pro. Code, $s. 13, 43—‘Res judicata’—See CIV. PRO. 

CODE (ACT XIV OF 1882), 16 M. 11. 

(3) See ZEMINDAR, 15 M. 101, 16 M. 268. 

(4) See Zemindari, 14 m. 237. 

_8. —Inheritance. 

(1) Bandhu—Maternal uncle of the half-blood—Father's paternal aunt's son — 

Kindred of half-blood, —Under the Hiudu law of inheritance prevailing in 
the Madras Presidency a maternal uncle of the half-blood is entitled to 
succeed in preference to the son of the father’s paternal aunt. The former 
is an atma bandhu, tbe latter is a pitr 2 i bandhu. MUTTUSAMI v. 
MUTTUKUMARASAMI. 16 M. 23 = 2 M.L.J. 296 ... 724 

(2) Bandhu—Son's daughter. —A son's daughter is entitled to inherit to her 

grandfather as a bandhu. NALLANNA v. PONNAL, 14 M. 149 = 1 M.L.J. 

40 ... 105 

(3) Karnam, hereditary office of—Enfranchisement of endowment—Devolution of 

land enfranchised. —Tbe holder of a hereditary office of karnam had two 
undivided sons, in favour of one of whom he resigned his office. Subse¬ 
quently a revision of tbe village establishment took place, tho new karnam 
was removed from the office, and. the lands which constituted its endow¬ 
ment having been enfranchised by the Tnam Commissioner, a title-deed in 
respect of them was issued to him After his death without issue his 
nephews sued to establish their right to the land : — Held, that the land 
passed to the grantee personally and not to his family, and, consequent¬ 
ly, devolved, on his death, as private property. VENKATARAYADU v. 
VENKATARAMAYYA, 15 M. 284 ” ... 549 

(4) Law of inheritance — Custom—Illegitimate son of a Sudra — Specific Relief 

Act — Act I of 1877, s. 42— Further relief —The widows of a shrotriemdar 
who was a Sudra, brought a suit for a declaration of their title by inheri¬ 
tance to his lands agaiust his illegitimate son, who bad been registered 
as shrotriemdar in lieu of bis deceased father, and to whom certain of 
tbe raiyats had attorned. The defendant claimed to be legitimate accord¬ 
ing to tho customary law governing the family, although his parents 
might not have been married at the time of his birth, by reason of his 
parents having performed the ceremony of pariyam before his birth : — 

Held, (1) that the suit was not precluded by Specific Relief Act, s. 42, 
proviso ; (2) that the defendant was illegitimate and that the plaintiffs 
were accordingly entitled to one-half of the lands in question, and the 
defendant was entitled to the other half. Observations on the allegation 
and proof of a custom in derogation of the general Hindu law of inheri* 
tance. Chinnammad v. Varadarajulu, 15 M. 307 ... 566 
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(5) Paternal aunt--Maternal grand-father .—Uuder the Hindu law obtaining in 
the Madras Presidency, the maternal grandfather of a deceased Hindu 
succeeds to him in preference to his paternal aunt. CHINNAMRIAL v. 
VENKATACHALA, 15 M. 421 = 2 M.L.J, 86 


(6) Step-sister's son .—A stop-sister’s son is entitled to inherit under the Hindu 
law in force in the Madras Presidency. SUBBARAYA v. KYLASA 15 
M. 300 


-9.—Joint Family. 

(1) Mortgage by one of two co-widows invalid without the consent of the other — 
Their joint interests and title by survivorship —Construction of mortgage 
deeds .—One of two co-widows mortgaged, without the consent of the 
other, part of the estate to which they wore jointly entitled by inheritance 
from their deceased husband : Held, upon the construction of the deeds 
of mortgage oxecuted by her that they were not so framed as to bind the 
estate in the possession of the surviving widow after the death of the 
mortgagor. But assuming that the deeds had been so framed, and that 
there had been what would have been a justifying necessity for a sole 
widow, or co-widows jointly, to have mortgaged an estate which had 
belonged to the deceased husband (a state of things not decided to have 
existed here), such a necessity could not render a mortgage attempted by 
one co-widow binding upon the estate, which bad descended upon the 
widows for their joint lives with survivorship between them, so as to 
affect the interest of the surviving widow, SRI GajapatI RADHAMANI 
v. Maharani Sri Pusapati alakajeswari, 16 M. l (P.C.) = 19 I. a. 
184 = 17 Ind. Jur. 36 = 6 8ar. P.C J. 1 


(2) Suit by the purchaser of an undivided share of family property—Time when 

the share is ascertained .—The purchaser from a member of a joint Hindu 
. family of his share of a house which belonged to the family, sued for the 

partition and delivery of possession of the share purchased by him. The 
number of persons entitled as co-parceners to the property of the family 
had increased between the date of the purchase and that of the suit. It 
did not appear whether the house constituted the whole or only part of 
the property of the family, and no question was raised as to the competency 
of the plaintiff to sue for a partial partition. Held, by the Full Bench, 
that the share to be awarded to the plaintiff should be computed with 
referenoe to the state of the joint family at the date of the suit ; by the 
Divisional Bench that the decree appealed against, by which the plaintiff 
was to recover the value of the share of the house oomputed as above and 
not the share itself, was right. R.4NGA8AMI v. KRI8HNAYYAN, 14 M. 
408 (F.B.) = 1 M.L.J. 603 

(3) See HINDU LAW-WILD, 16 M. 353. 

(4) See Transfer of property act (IV of 1882), 14 M. 459 


-10.—Maintenance. 

(1) See CRIM. Pro. CODEjACT X OF 1882), 14 M. 398 ; 16 M. 234. 

(2) 8ee HINDU LAW—IMPARTIBLE ESTATES, 16 M. 54. 

(3) See ZAMINDAR, 16 M. 268. 

j -11 —Marriage. 

A Brahman bride given in marriage by her mother without her fathers 
consent.—A Vaisbnava Brahman girl was given to the plaintiff in 
marriage by her mother without the consent of her father who subs^uent- 
ly repudiated the marriage. It appeared that the mother falsely informed 
tfae Brahman, who solemnized the marriage, that the father had consented 

to it: _ Held that the plaintiff was entitled to a declaration that the 

marriage was’ valid and to an injunction restraining the parents from 
marrying the bride to any one else. VBNKATAOHARYULU v. RANGA- 
OHABYULU, 14 M. 316 = 1 M.L.J. 85 
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Law—12.—Partition. 

Mortqaqor and mortgagee-Redemption-Successive mortgages on family pro¬ 
perty—Assignment of equity of redemption— Two brothers constituted an 
undivided Hindu family. The eldest mortgaged half of certain family 
lands to P and the other half to the father (since deceased) of the contend¬ 
ing defendants, and placed the mortgagees respectively in possession. 
Neither mortgage was binding on the younger brother who mortgaged his 
share of the same land to the plaintiff. The plaintiff obtained a decree on 
bis mortgage and attached and brought to sale in execution and himself 
purchased the half share of his mortgagor, and having afterwards pur¬ 
chased the share of the elder brother and come to a settlement with P, 
now brought a suit for a moiety of the land in the possession of the con¬ 
tending defendants as forming part of the half share of his mortgagor: 
Held, (1) that the contest being between strangers to the family, and the 
plaintiff having purchased the entire rights of the family in the land m 
question, the plaint was not defective for want of a prayer for the parti¬ 
tion of the whole property of the family ; (2) that the plaintiff being the 
assignee of the elder brother could not deprive bis mortgagees of a portion 
of their security without asking for an account and offering to pay what¬ 
ever might be due on the footing of the mortgage- SUBBARAZU v. 
VENKATARATNAM, 15 M. 234 


Of part of family property-Suit for ejectment.—A Hindu sued for possession 
of a one third part of a house, a portion of his family property. Defend¬ 
ant No. 1 claimed title from the purchaser at a Court-sale held in 
execution of a decree against the plaintiff’s father, the other defendants 
were undivided brothers of the plaintiff. The title claimed by defendant 
No. 1 was supported by the other defendants, but the plaintiff alleged that 
the purchase at the Court-sale had been made benami for him : He/a, 
that the suit was not maintainable, being a suit for partition of a specific 
item of the family property, but that the plaintiff might sue to e]eot 
defendant No. 1, joining his own brothers as defendants, VENKAYYA v. 
LAKSHMAYYA, 16 M. 98 

See ACT III OF 1873 (MADRAS CIVIL COURTS), 14 M. 183. 

See CIV. PRO. CODE (ACT XIV OF 1882), 14 M. 328. 

See Hindu Law- Joint Family, 14 M. 408. 

Bee STAMP ACT (I OF 1879), 15 M. 164. 

-13.—Religious Endowments. 

geo CIV. Pro. CODE (ACT XIV OF 1882). 14 M. 57 ; 15 M. 355; 15 M. 389. 

See Religious institution, 16 M. 67 ; 16 M. 490. 

See Religious Office, 15 M. 183; 16 M. 146. 

See RELIGIOUS TRUST, 16 M. 73. 
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-14.—Re union. 

Bee HINDU LAW—SUCCESSION, 16 M. 440. 

-15.—Reversioner. 

Suit by reversioner to establish invalidity of a sale by a widow Daughter of last 
male holder not joined— Under the nindu law obtaining in the Madras 
Presidency a reversioner is entitled to sue to establish the invalidity of a sale 
by the widow of the last male holder, notwithstanding the fact that he 
left a daughter, who was alive at the date of suit, but was not joined as a 
party. RAGHUPATI v. TlRUMALAI, 15 M. 422 = 2 M.L.J 91 


-16.—Succession. 

(1) Appellant not allowed to raise in appeal a contention inconsistent with the case 
relied upon in the Courts below. —An appeal oannot be maintained upon a 
ground inconsisent with the case insisted on in the Courts below, notwith¬ 
standing that the new ground may be one that might have been brought 
forward, in the first instance, as an alternative. In a suit between the 
widows of two brothers deceased, the plaintiff’s title rested on this, that her 
and the defendant’s late husbands, respectively, having been the sons of the 
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Hindu Law—16.— Succession— (Concluded). ' ' pagm 

same father, had, therefore, beeu sapindas to eaoh other ; ao that the plaint¬ 
iff as the widow of the one would be the heir of the other, expectant on the 
death of his widow. In this character she sued to have sot aside an adop¬ 
tion made by the defendant. The Courts, however, found that the plaint¬ 
iff’s husband was an illegitimate son, and not a sapinda, and the suit was 
dismissed. The plaintiff, now appellant, on findings of fact that both tho 
sons were illegitimate, urged that, though they could not inhert from their 
father, they yet could suooeed to the estate of one another :— Held , that 
this contention was so inconsistent with the case made below that it was 
now inadmissible. Also, the opinion had been expressed by the High 
Court that, by the law prevailing in Madras, a widow is not in the line 
of succession to her husband’s male collateral relations. GAJAPATHI 
Radhika v. Vasudeva Santa Sxngaro, 15M. 503 (P.G.) = I9 I. A. 179 
= 6Sar. P.C.J. 216 ... 702 

(2) Divided brothers of the full blood—S ok of a re-united half-brother.—In 1872 
a partition took place botween the members of a joint Hindu family, being 
three brothers of the full and three of the half-blood. Two of the brothers, 
being the sons of different mothers, subsequently re-united. The elder 
took the plaintiff in adoption and died during the infanoy of the plaintiff. 

The re-united half-brother retained possession of their joint property till 
his death, wbeo tho present suit was instituted to recover hiB share in 
the property. The two uterine brothers of the deceased resisted the 
plaintiff’s claim i—Held, that the plaintiff was entitled to a one-third 
share. RAMASAMJ v. VENKATESAM, 16 M. 440 = 3 M.LiJ. 107 ... 10X3 


-17-Widow. 

(1) Hindu Widow—Interest in immoveable property—Power of alienation ,—A 

Hindu testator, leaving a grandson by adoption him surviving, besides 
certain moveable property, bequeathed to his wife T. a house “ on aooount 
of her maintenance ” ’.—Held. confirming the deoision below, that though 
it was competent to the testator by apt language to olotbe his widow with 
a power of alienation, yet in the absence of such words, regard being 
bad to the surrounding oiroumstances and to the ideas which Hindus 
have regarding the interest ordinarily enjoyed by women in immoveable 
property it must bo presumed that testator only meant to bequeath a 
life interest— Held, also, that the heir-at-law was not liable to make 
eood moneys expended on tho premises by one holding under the widow 
with knowledge of tho contents of the will. NUNNU MEAH v. KRISHNA- 

SAMI, 14 M. 274 

(2) See Hindu Law—Reversioner, 15 M. 422 . 


18.-Will. 


<li Beauest tc a boy directed by the testator to be adopted by his widow - 
11) Beques y maintenance-Rights of the legatee—Ho adoption 

ha“£ been made .--A Hindu made his will whereby he provided that his 
nronnrtv should be enjoyed by his widow, who should maintain oertam 
including the' plaintiff, whom she was thereby direoted to take in 
adoption, and added : “my aforesaid wife shall enjoy all ray above-men¬ 
tioned properties in every way as long as ho may be alive and after her 
“ dflafch the same shall be taken possession of by the aforesaid adopted son.’* 
Thfl teBtator died, not having taken the plaintiff in adoption, and hie 
not adopt him- In a suit by the plaintiff for maintenance and 
dllaration of his title under the will ’.-Held, that all the provi- 
sionsoflhe will relating to the plaintiff were intended by the testator to 
into effect only in the event of the adoption being made, and conBe- 
miantlv that the plaintiff had no right to the family property or to main- 
Saaoe £ tho family. ABB0 v. KUPPAHMAB, 16 M. B55 

io\ rvm«t*wion of — Restricted power to widow to adopt.—A Hindu in 1884 
42 ) a ^JiU therein described as being executed in favour of the testator's 

wif#i in which he said “yon must adopt for me a boy you like from the 
nhildren that may be bom in the families of my brothers," and after 
matot oertin provisions as to his property, &o. r added “the pHnoipel 
object of this wiU is that you should adopt for me any suitable boy." 
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Hindu 


(3) 


(4) Bee HINDU LAW—ADOPTION, 14 M. 172; 16 M. 182. 

(5) See Limitation act {XV op 1877), 15 M. 380. 

Hundi. 

See Negotiable instruments act (XXVI of L881), 14 M. 470. 

loam Commission. ' 

Reg. IV of 1831 (Madras)— Act IV of 1862 (Madras)—Resumption of inam 
—East India Company's jaghire—Act of State—Menkaval lands—Mirasi 
rights, evidence of—Secondary evidence of lost grant oy Government.— Ia a 
suit to declare the plaintiff's title to a shrotriem village which was includ¬ 
ed in the jaghire granted in 1763 by the Nabob of the Carnatic to the East 
India Comp iny. it appeared that the village in question had been pre¬ 
viously granted by the Nabob free of assessment to the Kazi of Madras as 
an endowment for his office, aud afterwards to the son of the first grantee 
personally, without condition of service- In 1779 the British Government 
confirmed the village in perpetuity to the second grantee on account of the 
qffiee of Kazi which he filled, and to his direct heirs who should be fit for 
that office. In 1SC2 on failure of the direct male line, the grantee’s 
grandson by a daughter was nominated to the office of Kazi with the 
approval of Government, who directed he should hold the village, 
v adding that it had been assigned as an endowment for that office. In the 

same year the Inam Commissioner confirmed it as a personal inam, 
enfranchised it and granted a title-deed to the holder. In 1866 Government 
ordered that the village should be registered as an endowment of the Kazi- 
ahip and the title-deed, oanoellei, and in 1868 notified in the Gazette that 
the title-deed which was not produced was cancelled. Between the dates 
of the above order and notification the Kazi transferred the village to the 
plaintiff under a deed of perpetual lease and placed him in possession. 
But in 1873 Government resumed the village and subsequently directed 
that the whole of its net revenue be paid to the Kazi. The Kazi, from 
whom the plaintiff claimed, died in 1868. An inam of certain Menkaval 
,lands, which had formerly been allotted to the village watchman as inam, 
who had been granted to the Kazi in 1802-3 ; they were cultivated by 
raiyats who paid vararh to the inamdar. The order of resumption in 1873- 
had no reference to these lands, but in 1877 Government issued pattas to 
the raiyats ;— Held, (l)'that the grant of 1779, the original document not 
having been produoed by the plaintiff, was sufficieqtly proved by a transla¬ 
tion produced from official custody and certified by the Collector in 1838 
to be correct and. attested .by the Persian Translatpr to Government; 
(2) that it was competent for fcbe Government in 1779 to alter the nature of 
the grant of 1761 as an "act of State ; (3) that on the right construction of 
Regulation IV of 1831 and Act IV of 1862, and in view of the faots that 
the plaintiff must have been aware of the nature of the tenure and of the 
•contents of the grant of 1779 and -the cancellation of the inam title-deed, 
the Government was not aoting ultra vires in cancelling the enfranchise¬ 
ment, &p.; (4) that the Kazi through whom the plaintiff claimed having- 
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After the testator’s death the widow, as in exercise of the power oonferred 
on her by the will, purported to adopt a boy who did not come within the 
description in the first of the above clauses, although one of the testator s 
brothers offered his own sou in adoption. In a suit by the testator s 
brothers for a declaration that the adoption purported to have been made 
by the widow was invalid ‘.—Held, that notwithstanding the general terms 
of the second of the above clauses, the widow’s power to adopt was res¬ 
tricted by the first and the adoption purported to have been made 
was invalid. AMIRTHAYYAN v. KETHARAMAYYAN, 14 M. 65 - 1 M.L.J. 

177 

Legacy by an undivided father of a Hindu family — Bequest for religious 
purposes. —A Hindu made his will, whereby he bequeuhed Rs^ 600 to 
supply a silver image (or a pagoda f and died leaving the defendant, his 
undivided adopted son, him surviving. He was not shown to have been 
possessed of any separate property. In a suit by the trustee of the pagoda 
to recover the above amount . — Held, that the legacy was not binding on 
the defendant. RATHNAMv. SlVASUBRAMANIA, 16 M. 353 = 3 M.L-J. 139. 
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ijnam Commission— (Concluded). i 

died in 1868 there was no reason to question the resumption in 1873; 
(5) that the plaintiff was entitled to possession ofthe Menkaval lands, the 
action of Government in issuing pattas to the raiyats being, ultra vires. 
Iesues first framed od appeal as to the plaintifi’e claim to mirasi rights 
and Menkaval lands. Evidence of mirasi rights considered. KARUNAKARA 
MENON v. SECRETARY OF STATE FOR INDIA, 14 M. 431 

• • • • 

Inamdar. 

Bee ACT VIII of 1865 (rent Recovers, Madras), 16 M. 40. 

Inam Title-deed. 

See Regulation XXV of 1802 (Madras), 16 M. 34. 

Injunction, 

(1) Sec ACT V OF 1884 (LOCAL BOARDS, MADRAS), 16 M. 91V. 

(2) See Contract act (IX of 1872), 14 m. 18. 

(3) Bee LANDLORD AND TENANT, 16 M. 407. 

Insanity. 

8ee ALIYASANTANA LAW, 14 M. 289. 

Insolvency. 

11 12 Vi,- Cap. 21, ss. 9, 92 —Petitioning creditors’ debt-Joint debt.—A 

11 in Midrafmade'a promissory note in the joint names qf two mer- 

nhantV trading together L as members of an undivided Hindu family, on 
2’n ^ 527 8 wer 8 0 due. On a petition by the holders of the notice to 
« 'maker adjudicated an insolvent :—Held, that the petitioning 

h »™, £?, T bt was sXiaot to support the petition. RAOAVALOO 

Chetti, £ jaJe- m re RANGIAH Cfietti, 15 M. 356 

(2,-See CIV. PBO. CODR (ACT XIV OF 1882). .5 M. 89 : 15 If. 233 ; 15 M.379 ; 
16 M. 499- -. t ’ ‘ . 

insolvent Act-r-li a“ d 12 VIc * Cap * 2 * w . 

o an 7 'q_ Commission—Cesser of interest on filing of petition .—By a 

(1) Ss. 40, 19 Comm „ t of oommisBion 1 ’ the ^xeoutanfc acknow- 

document styledI an d b d himself t<? pay commission thereon 

tb , e /of lO P pe oent Ar month and to repay the principal in two 
at the rate of 10 pe i t appQart} that the so-oalled commission was 
years andBine' a ‘nth; ftad " 8 fixod at a high rate, because the debtor 
in the nature of £ fcbe leas0 c f a forest and to derive , large pr&fits 

was expeoted to tit fiJed big petition in thQ insolvency Court on As* 
therefrom. The do * ^ fc the P creditor was not entitled to a dividend 
September 188 • » claimed to have accrued due after that date. 

‘sVbTb'aTADu” . ROWLANDSON. 14 M. 133 ; 

(2) Ss. 72 and ^insttn or*d?r dSarin? him entitled* to his‘personal 

solvent appealed g expire d during the vacation of the Court apd 

discharge- L^as presented on the day when the Court r^-openod. 

the appeal, c proceedings evidence was not recorded under s ?2, 
DuriDg th ®‘n aDt gouaht on appeal to use the Commissioner’s notds of 
and the aPP 6 - 1 ® tbat app eal was not barred by limitation j• 

was not competent to the Court to refer, to the Commissioners 
( notT S V. MAHAMED, 14 M. 404 . , V- 

| I 

Inte _Transfer of Property Act—Aot iy of 1882, ss. 2, 7^— 

0iv * Fj 2>°? d 5L * }r \tcacee in possession—Possession after date .fixed for pay- 

^n^Bee TBAN^BB of Property act (IV o* 1882), 15 M. 290. . 

Irrigation Channels* . . . •' * 

. m^nulate water-supply —In a suit between raiyate holdipg 

Power fl<5vernmenfc, ih which the Collector 61 the Aistriot Was joiiled 
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Irrigation Channels-(Conceded). 

ae second defendant, it appeared that the first defendant, in pursuance of 
an order of the 8ub-Co\lector, made on a petition preferred by him, had 
opened a new irrigation channel, thereby materially diminishing the supply 
of water necessary for the cultivation of the plaintiff’s land and causing 
' damage to him. The Lower Court passed a decree for damages and 
issued an injunction directing that the channel be olosed Held, that 
the order of the Sub-Collector was in exoess of his powers. RAMA- 
CHANDRA v. NARAYANASAMI, 16 M. 333 =2 M.L.J. 279 

Jains. 

See Hindu Law—adoption, 16 M. 182. 

Joinder of Causes of Action. 

Civ. Pro. Code, sa. 'J4, 45 —Res iudicata—See C>/. PRO. CODE (ACT XIV OF 
1682), 14 M. 984. ; 

Joint Decree. 

See Civ. Pro Code (Act xiv of 1882), 15 M. 343. 

Judgment. 

See CIV. PRO. CODE (ACT XIV OF 1882), 16 M. 380. 

Jurisdiction. 

(1) Civil Courts Aot (Madras)—Aot III of 1873, s. 12 —Valuation of relief—Suits 

Valuation Act—Act VII of 1887, s. 11—Suit by a Court purohaser for 
partition—See ACT III OF 1873 (MADRAS ClTIL COURTS). 14 M. 183. 

(2) See CIV. PRO. CODE (AOT XIV OF 1882), 14 M. 163. 

(3) Bee CRIM. PRO. CODE (ACT X OF 1882), 14 M. 121. 

Karnam. 

Hereditary Office of —Hindu law—Enfranchisement of endowment—Devolution 
of land onfranohised—8eo Hindu Law—INHERITANCE, 15 M. 284. 

Land Acquisition Act (X of 1870). 

(1) Specific Relief Act, s. 42— Objection that consequential relief available — 

Claim to share of compensation—Valuation in private transaction. —The 
plaintiS, as heir to her husband, brought a suit, in which Government 
was not represented, for a declaration of title to a quarter share of the 
, jenm value of laud taken up under the Land Acquisition Aot. It appeared 
.that the plaintiff's husband had mortgaged his share of the land in 
question to the defendants' predecessor in title in 1872 by an instrument 
in which bis share was valued at Rs. 375 :— Held, (1) that the suit lor a 
declaration only was maintainable ; (2) that the valuation of the plaintiff’s 
husband's share in tbe instrument of 1872 was not binding on the plaint¬ 
iff in the present suit. Per cur. —Assuming, for the moment, that the 
plaintiff was able and called upon in this case to ask for further relief, we 
are of opinion, following the decision of the Bombay High Court in (13 B. 
548), that tbo spit should not, at the present stage, be dismissed on this 
ground, the objeotiou not having been raised in either of the Lowor Cpurts. 
CHOMUV. UMMA, 14 M. 46 ‘ s 

(2) Ss. 15 and 18— Compensation — Mode of assessment — Antiquities riot proved to 

• have any market-value—Persons .interested in the land acquired. —The 
Government having, under the Land Acquisition ActX of 1870, commenc¬ 
ed proceedings to acquire a plot of land containing granite quarries 
besides ancient temples and sculpture, a reference was made to the Distriot 
Judge (ss. 15 and 18) as to the amount of compensation to persons inter¬ 
ested in the laud .—field, (1) with regard to. tbe nature of the property 
that only tho value cft the stone quarries as yielding profit could form the 
subject of assessment, and tbe value of the antiquities could not ; for, 
under the circumstanoes, no market-value could be assigned to the anti- 
, quities; (2) the right jf not the only course of proceeding vyas to estimate 
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Land Acquisition Act (X of 1870)— (Concluded), p Aftl 

the rent at which possibly the whole plot might be leased, on the basis of 
how much rent a portion of the plot when leased for quarries had in fact 
obtained for the zamindar ; (3l to calculate the purchase-money, as the 
first Court had done, at twenty-five years of suoh rent was proper, and no 
reison appeared for reduoing this number of years to fifteen ; (4) though 
quarry men had been employed, and had earned money, on the plot, they 
were not interested therein, in the sense intended by the Act; and their 
earnings, in which the zamiodar was not interested! could not enter into 
the question of compensation and increase the award ; (5) under s. 42, 
fifteen per cent was to be paid on the sum awarded. The SECRETARY OF 
STATE FOR INDIA IN COUNCIL v. SHANMUGARAYA MUDALIAR, 16 
M. 369 (P.C.) = 20 I.A. 80=17 Ind. Jut. 274 = 6 Sar. P.C J. 296 ... 964 

(3) S. 55— Reference by a Collector—Jurisdiction of a District Court. —A Collec¬ 
tor is not competent to refer nor a District Judge to decide any question 
arising under Land Acquisition Act, 8. 55. RAMALAKSHMI v. COLLECTOR 
OF KlSTNA, 16 M. 321 =3 M.L.J, 188 ... 931 


Landlord and Tenant. 


(1) Act XXIV of 1839, appeal under — Limitation — Civ. Pro. Code, ss. 13, 
43 — Res judicata— Service-tenure with rent—Enhancement of rent — Re¬ 
sumption. —In a 6uit brought in 1886 by a zamindar to reoover an estate 
granted by his predecessor to the predecessor of the defendant on a service 
tenure, a small money rent being also reserved, it appeared that in 1864 
the right of the plaintiff’s predecessor to rent had been established by 
suit, but there was no evidence that the service was then dispensed with, 
but in 1895, it was intimated to the defendant that the service was dis¬ 
pensed with and a notice to quit was given to him; the option ol holding 
the estate at an enhanced rent was however given to him at the same 
time :— Held, (l) that the suit wa9 not barred by limitation, nor preclud¬ 
ed by Civ. Pro. Code, s. 13 or a. 43; (2) that the plaintiff was not 
precluded by any implied contraot from increasing the rent; <3 1 that the 
burden of proving the plea that the plaintiff was not entitled to eject lay 
on the defendants and bad not been discharged. In computing the time 
for an appeal to His Excellency the Governor in Council, under the rules 
made by virtue of Act XXLV of 1839 against a decree passed by the Agent 
to the Governor, the time necessary for procuring copies of decree and 
judgment appealed against may be deducted. MAHADEVI v. Vikrama, 
14 M. 365 


Vw 



(2) Civ. Pro. Code, ss. 13, 98, 103-“ Res judicata"— Court of competent 

jurisdiction”—Quiet enjoyment, covenant for—Parties—Suit for damages 
against lessor, including costs—Joinder ofooe of two co-lessees as defend¬ 
ant—Suit dismissed against suoh lessee.—See CIV. PRO. CODE (ACT 
XIVlOF 1882), 15 M. Ill 

(3) Construction of lease—Word of inheritance.— A fixed permanent iiara patta 

confers no rights on the heirs of the demisee- RAJARAM v. NARASINGA, 

15 M. 199 ' — 

(4) Forfeiture for dod- payment of rent—Transfer of reversion—Transfer of Pro¬ 

perty Act-Act IV of 1882, s. 6, cl. (6)-See TRANSFER OF PROPERTY 
ACT (IV OF 1882). 15 M 125 

(5) Lessee—Power to bring ejectment suit.— A lessee is entitled to maintain a suit 

for ejectment against the party in possession, notwithstanding the fact 
that al the date of the lease, his lessor was not ia possession of the pro¬ 
perty. ACHAYYA V. HANUMANTBAYUDU, 14 M. 269 

(6) License to occupy - Notice to quit.— 1 The plaintiffs, who were mirasidats of a 

village permitted the defendants to occupy tbe.r land on the condition 
tbat^they should do blaoksmith’s work for the plaintiffs. The defendants 
ceased to do the work after a time :-Beld, that the plaintiffs were 
entitled to evict the defendants without notioe to quit. ATHAKUTTI v. 

GOVINDA, 16 M. 97 

(7) Malabar law—Anubhavom tenure—Forfeiture by alienation—Denial of land- 

hrTs t\Z in'pUadings — Limitation .— Lands in Malabar were demised on 
anubhavom tenure. Some of them were alieriated by the tenant, but the 
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Landlord and Tenant— (Concluded). - PAOB 

landlord subsequently accepted rent. More than twelve years after the 
alienation, the landlord sued to eject the tenant on the ground that the 
tenure was thereby forfeited. The tenant for the first time in his written 
statement denied the landlord’s title :— Held, (1) that the cause of action 
alleged in the plaint was barred by limitation ; (2) that the plaintiff could 
not recover in this suit on the ground of the denial of his title in the written 
statement. MADAVAN v. ATHI NANGIYAR, 15 M. 123 = 2 M.L.J. 81 ... 434 

0 

(8) Occupancy right—Undisturbed possession—Construction of grant—Conduct 

of parties. - In a suit for ejectment brought by the trustee of a temple, the 
defendants set up a right of occupancy as permanent tenants. It appeared 
that the defendants’ ancestor had held the village from the Collector 
(then in charge of the temple properties! under a lease which expired in 
1831, when he offered to hold it for two years more. The Collector made 
an order that if the tenant would not hold the land at the existing rate 
permanently he should be required to give security for two years’ rent. 

Two ‘permanent’ muchalkas were subsequently taken from the tenant suc¬ 
cessively, but they were returned as not beiDg in proper form. No further 
document was executed, but the tenant and his descendants remained in 
undisturbed possession at the same rate of payment up to 1888. In that 
year the plaintiff sent a notice of ejectment to the then tenant, who, how¬ 
ever, set the plaintiff at defiance and remained in possession till the present 
suit was brought iu 1690:— Held, that it should be inferred that the 
defendants were in possession under a permanent right of occupancy. 
VARADARAJA v. DORASAMI, 16 M. 131 ... 799 

(9) Specific Relief Act — Act I of 1877, s. 54, cls,(b) and (c)— Perpetual injunction 

—Injury to interest in immoveable property—Inapplicability of remedy by 
compensation—Erection of dwelling house on agricultural land— Ameliora¬ 
ting waste. —A zemindar sued for an injunction to compel the defendant 
who held agricultural lands comprised in the zamindari with occupancy 
rights, to demolish a dwelling-house which he had erected thereon for 
purposes not connected with agriculture, and to restrain him from altering 
the character of the land :— Held, that the plaintiff was entitled to the 
injunction sued for. RAMANADHAN v. ZEMINDAR OF Ramnad, 16 M. 

407 = 3 M.L.J. 185 ... 989 

(10) Suit for ejectment — Burden of proof. —In an ejectment suit by a landlord 

against his tenant the plaintiff cannot succeed unless he shows that under 
the terms of the tenancy and in the circumstances that exist he has a 
right to'.eject the defendant, although the latter may allege and fail to 
establish a right of permanent occupancy. VENKATACHARLU v. KAN- 
DAPPA, 15 M. 95 ... 416 

(11) Surrender—Limitation — Adverse possession — Malabar law — Karnavan, 

powers of — Perpetual lease. —The karnavan of a Malabar kovilagom 
executed a kuikanom lease of certain land, the jenm of the kovilagom, in 
1846, and in 1861 bis successor demised the same land to the same tenants 
in perpetuity. The present karnavan sued in 1889 to recover possession 
of the land .—Held, (1) that the perpetual lease, as beiDg of an improvi¬ 
dent character, was ultra vires and void; (2) that the original lease was 
not surrendered ; (3) that the 6uit was not barred by limitation, the 
possession of the defendants never having been adverse to the plaintiff’s 
kovilagom. RAMUNNI v. KERADAVARMA VALIA RAJA, 15 M. 166 ... 46& 

(12) See Letters Patent, 1865, 14 M. 406. 

I 

Lease Deed. 

Compulsory registration. —Where a lease deed contained a olause whereby the 
tenancy thereunder was absolutely determinable at any moment at the 
option of the lessor, it was held, that such deed was not compulsorily 
registrable, notwithstanding that it also contained provisions for an 
“ annual rental,” and for payment of “ rent in advance each year,” provi¬ 
sions, which, had they stood alone, would have raised a presumption that 
a tenancy exceeding a year. waB contemplated. RATNASABHAPATHI v. 
VENKATACHALAM, 14 M. 271 ... 190 
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fetters Patent, 1865. 

(1) S. 15 Civ. Pro Code, s. 622 Judgment — Landlord and tenant—Suit 

for rent. In a suit in a Small Cause Court for rent due in respeot of two 
piects of land, the Court passed a decree in favour of the plaiatiff. The 
defendant preferred a petition to the High Court under Civ. Pro. 
Code, s. 622, wbioh came on for hearing before one Judge. He held that 
the Small Cause Court had failed to give effect to a former decree between 
the parties in respeot of one piece of land, and made an order reversing the 
decree as to that, and calling for a report of what was due on the other 
piece of land- The plaintiff preferred an appeal under Letters Patent, 
s. 15:— Held, (1) the above-mentioned order was subject to appeal as 
, being a judgment; (2) even if the Subordinate Judge had failed to give 

effect to the previous decree, the error was not such as to give the Court 
jurisdiction to revise his proceedings under Civ. Pro. Code, 8 622. Va- 
NANG-AMUDI v. RAMASAMI, 14 M. 406 

(2) S. 15— Divorce Act—Act IV of 1869, s. 36— Alimony pendente lite— Nett in- 

come—Allowable deductions—Change of circumstances—Order fixing date 
of hearting—Civ. Pro. Code, s. 156.—A petition by a wife—petitioner 
in the one and respondent in the other of two cross-suits (matrimonial)— 

■ for an increase of alimony was treated by consent on appeal as a petition 
for alimony. It appeared that the respondent was in receipt of a salary 
from Government which was subject to deductions on account of the 
pension and annuity funds, that his circumstanoes were involved and he 
had agreed with his creditors to discharge his liabilities by certain instal¬ 
ments, that as part of such agreement he was keeping up a policy of 
insurance on his life, and that he was maintaining and educating three 
children in England, but chat his salary had increased since the order first 
made for alimony Held, that the respondent was entitled as of right to 
have ooly the deductions on account of pension and annuity funds 
taken into consideration in the computation of his nett income. Per cur .— 
“ We resolve to take into consideration the expenses the respondent is put 
“ to in maintaining his children and also any arrangement he has made for 
“ liquidating his debts.” An order made by a Judge of the High Oourt at 
settlement of issues fixing a distant date for the hearing of a suit is not 
an order under s. 156 of the Civ. Pro. Code, and is appealable under 
Letters Patent, s. 15. Quare, whether the Court has power to inorease 
or diminish an allotment of alimony made -pendente lite on account of 
change of circumstances? R. v. R. 14 M. 88 

(3) 8. 28—Crim. Pro. Code, s. 2—Scheduled Districts Act—Act XIV of 1874, 

notifications under-Agency tracts, jurisdiction of High Court over— 
Agency Rules—Act XXIV of 1839 (Madras), s. 3-See CRIM. PRO. 

Code (act X op 1882 ), 14 M. 121 . 
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License. 


To occupy—Landlord and 
TENANT, 16 M. 97. 


tenant—Notice to quit—8ee LANDLORD AND 


Limitation. 


( 1 ) Account settled but not signed—Oral promise by debtor to pay balance— Com- 
1 ’ ^ of limitation.— The plaintiff and the defendant, who was his 

agent examined the account between them on 13th July 1887 and a balance 
was found due by defendant, who orally promised to pay'ittin one month. 
The account was not signed. The plaintiff sued on 10th July 1890 to 
recover the amount, and it appeared that the Uet .tern m the account to 
the debit of the defendant was dated 28th May 1887.— Held, that the 
suit was barred by limitation. AMUTHU v. MUTHAYYA, 16 M. 339 


/ Q) AUvasantana Law-Ur justified alienation of family property by a member 
/ of undivided family-Adverse possession.— In 1861 the ejaman of an Aliya- 

santana family mortgaged family property to the ancestor of some of 
the defendants who and whose alienees were now in possession. The 
mortgagor died leaving besides one brother, two sisters each having a son 
-the g ffmily remaining undivided. In 1866 one of the sons, with the 
conourrenceof his unele and mother, conveyed the land to the mortgagee, 
bit this transaction was not justified by any family necessity ; and in 
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Limitation— (Concluded). 

1857 the other son and his mother sold there undivided moiety to the 
plaintiffs predecessor in title. In a suit to redeem the mortgage of 1H51 
the plaintiff obtained a decree for redemption of a moiety of the “°r fc g?g 0 
property: — Held, that although it may have been supposed in 1857 that 
compulsory partition was permitted by the Aliyasantana law, yet as the 
right to the half share purported to be sold in 1857 had no legal existence, 
nothing could pass by that sale and the suit should be dismissed. Per cur. 
Neither the original mortgagee nor his son can rely on the 12 years 
rule of limitation, unless he can prove a subsequent valid sale, in the 
absence of which his possession must be taken to retain its original charac¬ 
ter. BYARI v. PUTTANNA 14 M. 38 

(3) Indian Penal Code—Act XLV of I860, s. 499 -Defamation -Privilege of party 

—Appeal from the Resident’s Court, Bangalore -See PENAL CODE 
(ACT XLV OF I860', 15 M. 414. 

(4) Insolvent Act—11 and 12 Vic-, Cap. 21, ss. 72 and 73 —Appeal—Evidence- 

See Insolvent act, li and 12 Vic., C 21, 14 M. 404. 

(5) Landlord and tenant — Surrender — Adverse possession — Malabar law —■ 

Karnavan, powers of—Perpetual lease—See LANDLORD AND TENANT, 15 

M. 166. 

(G) Malabar law—Anubhavom tenure—Forfeiture by alienation—Landlord and 
tenant-Denial of landlord’s title in pleadings—See LANDLORD AND 
Tenant, 15 M. 123. 

(7) Malabar law—Customary law of Mapillas —Multifariousness—Suit by karna- 

van —Evidence—Evideuce Act—Act I of 1872« s. 35 Petition and order 
—See EVIDENCE ACT (I OF 1872). 15 M. 19 

(8) Malabar Lav)—Melkoima-Comvromise by Uralers of the right to manage 

a devasom—Claim of certain Uralsrs to exclude others from management. 
The uraima right in a Malabar devasom was vested in the illom, of which 
plaintiff No. 1, a Nambudri Brahman, was a member; the defendants re- 
presented the family which formerly ruled over the tract of country where 
the devasom was situated. The plaintiffs sued for a declaration that 
their families were entitled to the exclusive management of the affairs 
of the devasom. It appeared that the plaintiffs’ and defendants 
families had been in joint management since 1845 in accordance 
with the provisions of a deed of compromise : —Held, (1) on its appearing 
that the comoromise had been entered into by the karnavan of the plaint* 
iffs’ illom, and that the compromise was not vitiated by fraud or the 
like, that the compromise was binding on the plaintiff ; i2) that the 
claim to exclusive management was barred by limitation. Per cur.— 
A legal origin to which the joint enjoyment of the rights of management 
may be referred may be found in the continuance of what was Melkoima 
in ancient times as a co-trusteeship subsequent to the British rule with 
the tacit sanction of the British Government, or in the status of the 
Nambidi family as patrons of the institution. NlLAKANDAN v. PADMA- 
NABHA, 14 M. 153 

(9) Malabar Law—Suit by junior members of a tarwad—Suit for declaration of 

invalidity of kanom—See Malabar Law—KARNAVAN, 14 M. 101. 

(10) Malabar Law— Will— Gift of a life interest —The karnavan of a Malabar 

tarwad executed an instrument described as a vasyat whereby he made a 
gift of a life-interest in certain self-acquired property, to come into opera¬ 
tion at once. The members of his tarwad acquiesced in this disposition 
of the property. In a suit by his successor in the office of karnavan tore- 
cover the property :— Held, that time began to run for the purposes of 
limitation from the death of the donee. Qucere, whether the prinoiple 
laid down in 12 M. 126 would apply in the case of a will made by a mem¬ 
ber of a Malabar tarwad having heirs in the tarwad. KUTTYASSAN v. 

Mayan, 14 M. 495 

(11) See ACT XIII OF 1859 (WORKMAN’S BREACH OF CONTRACT), 16 M- 347. 

(12) See Civ. Pro. Code (Act XIV of 1882), u M. 312. 

(13) See Contract act (IX of 1872), 16 M. 474. 
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(1) Suit for mutation of names in register-Parties— See PARTIES, 15 M. 350. 

(9) S 'a/l%!!iS ed ™” lOTand ™°> appeal-stamp affixed alter expiry of time 

^ i ^ a'~i? h6re ® pefc,tl0n of a PPeal was presented unstamped with- 

ann«*l LTm hn ? ,tat, ° n an f tho stam P was ultimately affixed after the 
appeat would have been barred by limitation :—Beld. following 6 I.A. 126 

NO^HA^Coi,T5M.7r PAT0HA 84HKBV - 8UB CO “ ECT OB OK 

• • • 

(3 SS 'tL, l t^ ime ? CCU ^ d in ™ ekin 9 0 / Judgment-Computation of 

time for appeal. --An appellant is not entitled as of right to the exclusion 

7 Se u kifjg a r6view of Judgment, in the com- 

2 tmie within which his appeal is preferred. Where it 

appeared that the application for review proceeded on grounds dealt with in 
the judgment sought to be reviewed and on the discovery of fresh evidence 
which was made nearly three months before the application, the Court 

eXt £ CIS ° ,ts discretionary power to exclude the time so occupied. 
Govinda v. BHANDARI, 14 M. 81 p 

• • • 

(4) Ss. 7, of one of two joint claimants—Transfer of Property Act- 

Act IV of 1882, s. 99 — Usufructuary mortgage.—In a suit by the two 
sons of a usufructuary mortgagor (deceased) to set aside the sale of the 
mortgage premies, which had taken place in execution of a money decree 
obtained by the mortgagee, it appeared that the suit, if brought by the 
first plaintiff alone, would have been barred by limitation, but that it 
would not have been so barred, if it had been brought by second plaintiff 
alone, who had not attained his majority three years before the suit — 
Held, that the sale in execution sought to be set aside was illegal under 
Transfer of Property Act, s. 99. but that the suit to set it aside was barred 
by limitation. VlGNESWARA v. Bapayya, 16 M. 436 =3 M.L.J. 216 


(5) S. 10— Suit against a trustee.—' The plaintiff sued his father in 1887 for a 
declaration of his title to. aud for possession of, certain property as being 
stndhanam property of his late mother, whose only son he was. The 
plaint alleged that some of the property had been given to the plaintiff’s 
mother about the time of her marriage in 1836 ; that in 1843 her father 
had appointed the defendant trustee of the property for the plaintiff and 
his mother, and that further sums had been since paid to the defendant 
in his capacity of trustee on account of the stridhanam of the plaintiff’s 
mother, and that he had traded with the property and misappropriated 
it. Held, that under Limitation Aot, s. 10, the suit was not barred by 
limitation on the allegations in the plaint. SETHU v. KRISHNA 1* 
M. 61 


(6) S. 10, sch. II, arts. 120, 144—Sutf by a uralan against an agent of a devasom 

—Repudiation of aqency—Civil Procedure Code—Act XIV of 1882, s. 18— 
‘ Res judicata ’— Court of competent jurisdiction. —In 1873 a predecessor 
of the plaintiff claiming to be the uralan of a devasom brought a suit in a 
District Munsif's Court against the present defendant, whom he alleged to 
be an agent to the devasom, and the defendant disputed the uraima right 
of the plaintiff and denied that he bad been appointed agent as alleged. 
Issues as to both of these matters were decided in favour of the defendant 
and the suit was dismissed in 1874. A suit was now brought in 1890 for 
a declaratiou of the plaintiff’s title as uralan and to recover from the 
defendant as such agent, property of a value which exceeded the pecuniary 
limits of the jurisdiction of a District Munsif, the suit beiDg therefore 
instituted in the Subordinate Judge’s Court:-- Held, that the suit was 
barred by limitation. Semble : The decision in the prior suit did not 
constitute a bar to the present suit on the ground of res judicata. 8AN- 
KARAN V. KRISHNA. 16 M. 456 

(7) 8. 12, sch. II, art. 177—Civ. Pro. Code, a. 598—Application for certificate 

for appeal to Privy Council—8ee ClV. PRO CODE (AOT XIV OF 1888), 
15 M. 169. 


(8) S. 14— Previous suit—Deduction of time.— In August 1885 the plaintiff and 
defendant entered into an agreement of partnership in a certain venture. 
On the 2nd September 1887 the plaintiff filed a suit against the defendant 
in a District Munsif’s Codrt to recover bis share of the profits under the 
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agreement. In his evidence the plaintiff stated that there had been a 
settlement of the account between himself and defendant. The suit was 
thereupon dismissed as being cognizable by the Court °* 8 “ a11 J a “ 8 ® 8 * 
and the plaint was returned on the 1st March 1889. On the 27th the 
plaint was filed in the Court of Small Causes, an addition having been 
made to it. The Court held that the addition was irregular and, on the 
19th November, permitted the plaintiff to withdraw his suit with permis¬ 
sion to bring a fresh one. He accordingly instituted the present suit on 
6th December 1889 '.—Held, that in computing the period of limitation, 
the period from 2nd September 1887 to 1st March 1889 should be deducted 
under Limitation Act, s. 14. SAMINADHA v. 8AMBAN, 16 M. 274 


(9) S. 19 -Acknowledgment in writing—Deposition signed by a witness. In a 
suit brought in 1990 to recover the principal and interest due on a bond, 
dated 1st September 1879, which provided for the repayment of the debt 
secured, thereby within six months from, the date of its execution, it 
appeared that the obligor had made a part payment of Rs. 50 on the 24th 
julv 1882, which was endorsed on the boud. No other payments bad been 
made, but the plaintiff pleaded in bar of limitation that the debt had 
meanwhile been three times acknowledged in writing. One of the 
acknowledgments relied upon was said to be contained in a deposition 
given by the obligor and signed by him, as a witness in a suit to which he 
was not a iparty '.—Held, that an acknowledgment in order to satisfy the 
requirements of Limitation Act, s. 19. must bean acknowledgment of the 
debt as such and must involve an admission of a subsisting relation of 
debtor and creditor, and an intention to continue it until it is lawfully 
determined must also be evident. Semble per Muttus'imi Ayy&r % J ., 
Wilkinson, J., dissenting, that a deposition given and signed by [a party as 
a witness in a suit is as much a writing contemplated by s. 19 as is 
his written statement or a letter addressed by him to a third party. 
Venkata v. parthasaradhi. 16 M. 220 = 3 M.L.J. 35 


410) S. 19—Acknowledgment in writing—Evidenoe Act—Act I of 1872, ss. 65. 91 
—Secondary evidence—See EVIDENCE ACT (I OP 1872), 15 M. 491. 

(11) S. 19 —Acknowledgment of liability—Requirements ol the section.— In a suit 

to redeem a kanom of 1805 the plaintiff set up in bar of limitation an 
acknowledgment contained in the will of the deceased mortgagee, who 
thereby devised to bis son lands theroin described as held by him on 
kanom. The mortgagor’s name was not mentioned nor the date of the 
kanom, nor was there any further description of the land which, however, 
was admitted to be the land in question in the suit. Held , that the will 
constituted au acknowledgment under s. 19. TJPPI HAJI v. MAMMAVAN, 
16 M. 366= 3 M.L.J. 191 

(12) S. 19, sch. II, arts. 57, 115— Date when money becones due-Acknow- 

ledgment in holograph will unsigned .—In a suit against the legal represen¬ 
tative of a deceased debtor to recover the amount of the debt, it appeared 
that the debt was contracted more than three years, but was payable less 
than three years before suit. In bar of limitation the plaintiff relied 
upon an admission of the debt in a draft will, written by the testator, 
in the first line of which his name appeared :— Held, per Weir, J, that 
the admission in the will did not constitute au acknowledgment under 
Limitation Act, s. 19; per Muttusami Ayyar and Parker , JJ-, that the 
period of limitation should be computed from the date when the debt 
was due and the suit was not barred. RAMASAMI v. MUTTUSAMI, 15 
M. 380=2 M.L.J. 42 

(13) S. 22— Amendment of plaint. —The'creditor of a deceased trustee of a 

temple sued two persons, as his successors in office, to recover the amount 
of the debt. One of the defendants died ; the other, who was the brother 
of the deceased, pleaded that other persons were joint trustees with him, 
and should have been impleaded with him, he alsp alleged that the debt 
in question was a private debt, and had not been inourred by the deceas¬ 
ed as. a trustee. The persons named were joined-as defendants, and they 
repeated the above allegation. The plaintiff, thereupon, amended the 
pl&int and prayed for a personal decree against the original surviving 
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defendant, and the others ware removed from the record. The amend¬ 
ment took place more than three years after the date when the debt was 
payable, but the suit had been instituted within that period:— Held, 
that the claim was not barred bv limitation. 8AMINATHA v. MUTH- 
AYYA, 15 M. 41T =2 ML.J. 119 


(14) Sch. II, arts. 49, 116— Suit to recover title-deeds left with a mortgagee 
after redemption —Demand and refusal, —After the redemption of a 
mortgage, the title-deeds of the mortgage premises were left with the 
mortgagee, who refused to return them on demand made bv the 
mortgagor. The mortgagor now sued to recover possession of the 
them:— Held the Limitation Act, sch. II, art. 49, was applicable to 
the case and that time began to run from the date of the mortgagee’s 
refusal. SUBBAKKA v. MURUPAKKALA, 15 M. 157 = 2 M.L.J 54 


(15) Sch. II, arts. 62, 120 —Money received for plaintiff's use -- Suit for which 
no period prescribed—Transfer of Property Act—Act IV of 1882, ss. 2, 
135.—A obtained a money decree against 8 and attached certain land in 
execution. C intervened in execution successfully. A then brought a suit 
to establish that the land was liable to be sold in execution, and obtained 
a deoree. Meanwhile the land was taken up by Government under the 
Land Acquisition Act, and the compensation money was paid to C. A at¬ 
tached this sum a3 a debt due to B and sold it in execution, and it was 
purchased bv the plaintiff. The plaintiff now sued C to recover the 
amount of the debt :—Held . that the suit was governed by Limitation 
Act, sch. II, art. 120, and not by art. 62, and that the plaintiff was 
entitled to reoover without regard to the terms of Transfer of Property Act. 
s. 135. KRISBNAN v. PERACHAN, 15 M. 382 


(16) Sch. II, arts. 62. 120— Suit by the purchaser in execution sale to recover the 
purchase money—Civ. Pro. Code—Act XIV of 1882, s. 315— Saleable inter¬ 
est.—The plaintiff purchased land sold iu execution of a decree in favour 
of the defendant, but was subsequently evicted by the son of the judgment- 
debtor, he now sued in 1889 to recover the purchase money paid by him, on 
the ground that the judgment-debtor possessed no saleable interest in the 
property in question. It appeared that the son of the judgment-debtor had 
obtained a deoree in 1888 against the plaintiff and others declaring that 
she (the judgment debtor) had no saleable interest in the property, and 
that in that suit the present defendant had given evidence in support of 
the present plaintiff’s contention ; the judgment in that suit was now ad¬ 
mitted in evidence against the defendaut Reid, (11 that Limitation Act, 
sch. IT, art. 120, contained the rule of limitation applicable to the suit, 
which was accordingly not time-barred, since the cause of aotion did not 
arise until 1888 ; (2) that the judg.nont above referred to was not evidence 
against the defendant; (3) that the suit should be dismissed on the ground 
that there was no legal evidenoe, that tbo judgment-debtor whose interest 
in the land had been purchased by the plaintiff possessed no legal interest 
therein. NlLAKANTA v. IMAMSAHIB, 16 M. 361-3 M.L.J. 134 


(17) Sch. II, arts . 64, 116— Suit between partners—Registerea partnership deed. 
—The plaintiffs aod the defendants entered into a partnership agreement, 
which was registered, whereby it was, among other things, provided ex¬ 
pressly that each partner should bear tbe Joss, if any, incurred in the 
business in proportion to his share. The plaintiffs, alleging that loss had 
been incurred and borne by them, sued to recover the defendants share 
of the loss : -Held, that since tho partnership agreement wa8 r0g i5j 0r ® d ’ 
the suit was governed by Limitation Act sch. II. 116 * RA * GA 

REDDI V. CHINNA REDDI, 14 M. 465 = 1 M.L.J. 482 


(lfli Sch II art 91—-Specific Relief Act—Act I of 1877, ss. 39, 40, 42 
Cancellation of instrument—Declaratory deoree—See SPECIFIC RELIEF 

ACT (I OF 1877), 14 M. 26. 

flQl TT arts 91 120—Malabar law—Adoption by tbe last member of a 

( 9> ^ambuSr! mom - Civ. Pro Code, 3. 13-“ Res judicata ’’-See OlV. 
Pro. Code (Act XIV of 1882), 15 M. 6. 

(201 Rrh II arts 91 120 -Suit for declaration .-The reversionary heirs to a 

m stanL U kalibiraued in 1889 for a declaration that a kanom executed 
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in 1881 by the first defendant, the present holder of the stanom, in 
favour of the second defendant, was not binding on them or on the 
stanom :— Held , that the suit was barred under Limitation Act, 1877, 
soh. II, art. 120. PURAKEN v. PARVATHI, 16 M. 138 

(21) S<‘h. IT, arts. 91, 144— Suit (or land — Cancellation of instrument affect¬ 

ing the land by 'plaintiff. —In a suit brought in 1889 to recover land, it 
appeared that the defendant had been in possession since 1885, having 
obtained in 1883 a conveyance of the land from one of the plaintiffs- It 
was found on the evidence that that conveyance had been obtained by 
fraud and was supported by no consideration. The other plaintiff claimed 
under an instrument of 1884 which recited that of 1893 and was executed 
by the same person. The plaint contained no prayer for the cancellation 
of the conveyance of 1883 :— Held , that the suit was not barred by limita¬ 
tion. SUNDARAM V. SITHAMMAL, 10 M. 311 = 3 M.L.J. 144 

(22) Sch. If, arti. 91, 132— Payment of entire rent by a co-tenant—Suit for 

contribution.— One of two persons, having a joint holding from a mittadar 
paid the whole of the mittadar’s dues for one year, and more than three 
years after the date of payment he sued the other for contribution :— Held, 
the payment did not create a charge on the land, and the suit was conse¬ 
quently barred bv limitation. THANIKACBELLA v. SHUDACHELLA, 15 
M. 258 

<«3) Sch. II, arts. 110, 120— Suit to recover customary dues payable on account 
of a chattram —Rent. —In a suit by the District Board in charge of 
chattram to recover a certain sum as the arrears of various merais, 
being customary dues payable by the defendants for the benefit 
of the chattram on account of lands held by them, the defendants 
raised no objection on the ground that there had been no exchange of 
pattas and muchalkas, but among other defences they relied upon a plea 
of limitation : — Held, (1) that the defendants should be considered to have 
admitted tacitly that the exchange of pattas and muchalkas had been 
dispensed with ; (2) that the suit was governed by.Limitation Aot, sch. II, 
art. 120. and not by art. 110 as a suit for rent. VENKATAVARAGA v. 
District Board of tanjore, 16 M. 305 

(24) Sch. II, art. 120—Hindu law—Son’s liabilty for his lather’s debt—Immoral 

origin of debt—8uit by a decree-holder against the sons of a deceased judg¬ 
ment-debtor whose property had passed to them—See HINDU LAW— 
Debts, 16 M. 99. 

(25) Sch. II, art. 1-20 — Suit for the apportionment of assessment on land. —In a 

suit bv the holder of one share against the holders of other shares in inam 
land, included in a single patta and assessed in an entire sum, for appor¬ 
tionment of the assessment, it appeared that the plaintiff had asked for 
the apportionment to be made more than six years before suit :— Held, 
that the suit was not barred by limitation. ANANDARAZU v. VlYYANNA, 
15 M. 492 = 2 M.L.J. 258 

(26) Sch. II, arts. 120, 131— Periodically recurring right — Denial of right. 

—In a suit brought in 1889 by a landholder against the Secretary of State 
for a declaration of bis right against Government to have certain remis¬ 
sions made in the sum to which he was annually assessed, no consequential 
relief was sought, and it appeared that the plaintiff’s claim for tho remis¬ 
sion had been made in 1878 aDd had been refused by Government:— Held 
that Limitation Act, 1877, sch. II, art. 120 and not art. 131 applied to 
the case and the suit was barred by limitation. BALAKRISHNA v. THE 
SECRETARY OF STATE FOR INDIA, 16 M. 294 = 3 M.L.J. 98 

27) Sch. II, arts. 123, 127, 144— Suit by a Mapilla widow for her share in her 
husband's property. —The widow of a Mapilla, who had died intestate more 
than fourteen years before suit, sued to recover a one-sixteenth share of the 
property left by him and his brother:— Held, that although the parties 
were Mapillasthe suit was governed by art. 123 of the Limitation Act and 
was accordingly barred. KASMI v. AYISHAMMA, 15 M. 60 = 1 M.L.J. 754. 

i(28) Sch. II, arts. 123, 144—Disfrtfcufivc share of a Muhammadan—Suit for 
possession— ‘ Res judicata’ between defendants.— A Mapilla, alleging that 
oertain 'family property’ had been enjoyed by herself and the defendants 
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GENERAL INDEX. 


Limitation Act (XV of 1877)—( Concluded ,). 

(85) Art. 179— Civ. Pro. Code. s. 235 — Formal defects in application for 
execution. —On an application for execution of a deoree. it appeared 
that the only previous application for execution which had been made 
within a period of three years had been defective, by reason of its not con¬ 
taining the particulars required by Civ. Pro. Code, s. 235 (/) and 
had been returned for amendment, but had not been amended :— Held, 
that 3the present application was not barred by limitation. RAMA v. 
VARADA, 16 M. 142 

(36) Art. 179— Step-in-aid of execution—Malabar law—The Valiya Rajah of 

a kovilagom sued as such — Liability of kovilagom properties. —A decree 
was passed in 1884 against the Valiya Rajah of Chirakal Kovilogom, since 
deceased. In 1886 the decree-holder made an application in execution for 
the attachment of a judgmeot-debt, but he did not pay the process oharges, 
and the application was dismissed on that ground:— Held, that that 
application was a step-in-aid of execution within the meaning of Limi- 
ation Act, sch. II, art. 179. Semble : That a deoree passed against the 
Valiya Rajah of a kovilagom is prima facie binding upon his successor and 
his kovilagom. KERALA VARMA VALIYA RAJAH v. SHANGARAM, 
16 M. 452 

(37) Sch. II, art. 179, cl. 4 — Civ. Pro. Code, s$. 231, 232, 623 —Joint decree- 

holders—Assignment by operation of law of a share in a decree—Applica¬ 
tion for execution — Review, grounds of. —A Hindu obtained in 1878 a 
decree for partition of certain property, and he now applied in 1888 to 
have it executed. He relied in bar of limitation on an application for 
execution made by his son, who had obtained a decree against him in 1881 
in a partition suit, whereby his right was established to one-fifth of what¬ 
ever should be acquired by the father by virtue of the decree of 1878. 
The father’s application for execution in J888 was held to be barred by 
limitation in 13 M. 347. On review it appeared that tbe son had applied 
for execution of the whole decree, stating that his father would not join 
him in suoh application, and that notice was given to the father :— Held, 
(1) that the son was an assignee by operation of law of one-fifth of the 
judgment-debt in the suit of 1878 ; (2) that this application accordingly 
kept the decree alive under Limitation Act, 1877, sch. II, art. 179, 
cl. 4, and the father’s application in 1888 was not barred by limitation. 
Ramasami v. Anda PILLAI, 14 M. 252 = 1 M.L.J. 240 

(38) Sch. II, art. 179, cl. 6 — Decree for. periodical payments. —If it can be 

gathered from a decree that payments are directed to be made on dates or 
at periods whioh are sufficiently indicated by the terms of the decree the 
requirements of Limitation Act. sch. II, art. 179, ol. 6, are satisfied. 
KAVERI v. VENKAMMA, 14 M. 396 


Lunatics. 

(1) Estates of lunatics subject to Mufaesal Courts—Act XXXV of 1858—Aliya- 

santana Law—Inheritance—Uncongenital insanity—Suit by an unad¬ 
judged lunatic by the Agent of the Court of Wards as guardian—Authority 
of the Court of Wards—Regulation V of 1804—Code of Civil Procedure, 
s. 464—See ALIYASANTANA LAW, 14 M. 289. 

(2) See ALIYASANTANA Law, 14 M. 289. 

Mahomedan Law. 

1. —Gift. 

2. —Inheritance. 

3. —Religious Endowments. 

-1.—Gift. 

Death-bed gifts Consent of heirs — Mushaa—Delivery of possession-—A Muham¬ 
madan on 27th February executed two deeds of gift, by one of whioh 
(attested by all his sods) he conveyed his one-fourth share in a certain 
mittato his daughters; and by the other (attested, by all his daughters), 
he conveyed the rest of his landed property to his sons. The doQor died 
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GENERAL INDEX. 


Malabar Law—6.—Gift. 

Of land to a wife and her children—Incidents of tarivad property. —Land, which 
originally belonged to one Tavurai, was given after his death to one of his 
wives and her children in accordance with a wish orally expressed by him. 

He had not expressed any intention as to how it should be held by the 
donees- It appeared that they were subject to the Marumakkatayam 
law :— Held, by the Full Bench, that they took the land with the incidents 
of property held by a tarwad : —Held, by the Division Court accordingly , 
that a decree against the assets of one of the sons could not be executed 
against the land as a whole or against his share in it. KUNHACHA UMMA 
V. KUTTI Mammi HAJEE, 16 M. 201 (F.B.) = 2 M.L.J. 226 

_-7.—Inheritance. 

Makkatayam rule of inheritance—Custom of Tiyars in South Malabar— A 
community, following the Makkatayam rule, must not be taken to be 
necessarily governed by the Hindu law of inheritance with all its inci¬ 
dents -.—Accordingly, when a member of the Tiyar community in Calicut 
following that rule, alleged and proved a custom that brothers succeeded 
to self-acquired property in preference to widows, it was held that the 
Court should give effect to it. RARICHAN v. PARACHI, 15 M. 281 ... 547 

-8.—Karnavan. 

(1) Customary Law of Mapillas—Multifariousness—Suit by Karnavan—Limi¬ 

tation—Evidence—Evidence Act—Aot I of 1872, s. 35—Petition and 
order—See EVIDENCE ACT (I OF 1872), 15 M. 19. 

(2) Disqualification for office of — Blindness .—A blind man sued, as the karnavan 

of a Malabar tarwad, to recover certain land. One of the defendants, 
who claimed but was not admitted to be a member of the tarwad, and 
who asserted a right as kanomdar to the land in question, pleaded that 
the plaintiff was not competent to act as karnavan, or consequently to 
maintain the suit by reason of his blindness :— Held, that the defendant 
was not entitled to raise this plea. UKKANDEN v. KUNHUNNI, 15 M. 

483 ... 688 

(3) Landlord and tenant—Surrender—Limitation—Adverse possession—Karna¬ 

van, powers of—Perpetual lease—See LANDLORD and Tenant, 15 M. 

166. 

(4) Melkoima—Compromise by Uralers of the right to manage a devasom— 

Cliim of certain Ucalers to exclude others from management—Limita¬ 
tion—See Limitation, 14 m. 153. 

{5) Nambudri — Karnavan , decree against—Sale in execution. —A junior member 
of a Nambudri illom, of which he was held out as the manager and 
de facto karnavan, contracted a debt for the purposes of the illom. The 
creditor sued him on the debt, but did not implead him as karnavan, 
and, having obtained a personal decree, attached and brought to sale in 
execution property belonging to the illom. A son of the judgment- 
debtor now sued to set aside the sale : — Held, that the sale should be set 
aside. GoviNDA v. KRISHNAN, 15 M. 333 ... 584 

(6) Specific Relief Act—Act I of 1877, s. 56 (b) —Suit by junior members of a 

tarwad—Injunction restraining execution of a decree obtained in a suit 
against plaintiffs’ karnavan—See SPECIFIC RELIEF ACT (I OF 1877), 

14 M. 425. 

(7) Suit by junior members of a tarwad—Suit for declaration of invalidity of 

kanom— Limitation. —The junior members of a Malabar tarwad brought a 
suit against their karnavan and senior anandravan and certain persons 
claiming under a kanom granted by the former for a declaration that the 
kanom was invalid and for possession of the land demised with mesne 
profits. The suit was filed nearly twelve years after the execution of the 
kanom :— Held, (1) that the suit was maintainable by the plaintiff; (2) 
that the suit was not barred by limitation. ANANTEN v. SANKAREN, 

14 M. 101 ... 72 

(8) Suit to remove a karnavan for mismanagement as de facto karnavan—Minor 

members of tarwad not joined—Civil Courts Act (Madras)—Act III of 
1873. s. 13—Valuation of suit—See ACT III OF 1873 (MADRAS CIVIL 
COURTS), 14 M. 78. 
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Malabar Law—8.—Karnavan— (Concluded). 

(9) See Civ. Pro. Code {Act XIV op 1882). 14 M. 150. 

(10) See Specific Relief act (I of 1877), 15 M. 255. 


Page 


-9.—Mortgage. 

(1) Court sale—Decree on a mortgage to secure two debts—One debt only binding 

on tarwad. —In a suit by members of a Malabar tarwad to set aside a sale 
in execution of a decree, passed on a mortgage which had been executed by 
their karnavan and senior auandravans in consolidation of two prior mort¬ 
gages executed, respectively, to secure two debts, it appeared that one of 
these debts was binding and the other not binding on the tarwad :— Held , 
that the Court should declare the plaintiffs entitled to the property sold 
notwithstanding the sale, but subject to the charge created to seoure the 
binding debt. KUNHI MANN AN v. CHALI VADUVATH, 14 M. 494 ... 345 

(2) Kanom—Redemption suit brought within twelve years from the date of kanom 
— Special stipulation for redemption.—la a suit to redeem a kanom executed 

less than twelve years before suit it appeared that the kanom instrument 
provided for the surrender of the property “ if at any time the property 
should be necessary ” for the jenmi. It was found that no special exi¬ 
gency had been established by the plaintiff: — He Id, on the above finding 
that the special stipulation did not oust the general rule that the 
kanom was not redeemable for twelve years and the suit was therefore 
premature. MAHOMED v- ALI KOYA, 14 M. 76 ... 55 

(3) Ottidar's right of pre-emption—Suit to redeem kanom. —In a suit to redeem 

kanom of 1874, it was found that the plaintiff’s predecesaor-in-title had 
purchased the jenm title to the land in question at a sale, held in execu¬ 
tion of a decree which wa3 binding on the jenmi’s tarwad ; but it appeared 
that the defendant (the kanomdar) held an otti on the land, dated 1870, 
and had not waived his right of pre-emption as ottidar. A decree was 
passed providing for payment by the defendant of the purchase-money to 
the plaintiff, and the execution by the latter of a conveyance, and in default 
for redemption by the plaintiff on his paying to defendant the amount of 
the otti :— Held, that the decree was right. Ukku v. KUTTI, 15 M. 401... 631 

(4) Ottidar, right of pre-emption of — Waiver—Election not to purchase. —An 

ottidar in Malabar loses his right of pre-emption if he refuses to bid at a 
Court-sale of the land oomprised in his otti, held in execution of a decree 
against the karnavan and senior anandravan of the tarwad, in which the 
jenm right is vested, after having been specially invited to attend and 
exercise that right, and makes no offer to take the property for a long time 
aftec the Court-sale. AMMOTTI HAJI v. KUNHAYEN KUTTI, 15 M. 480 = 

2 M.L.J. 231 — 686 

(5) SeeCiv. Pro. Code (Act XIV of 1882), 14 M. 284, 14 M. 301. 

(6) See Court Fees act (VII of 1870), 14 M. 480. 

(7) See EVIDENCE ACT (I OF 1872), 15 M. 378, 16 M. 328. 

-10.—Partition. 

(1) Of tarwad—Tarwad debt—Construction of decree— In 1870 the managers of 

the plaintiff’s tarwad demised certain land now in suit on kanom. In 1885 
they sued to redeem the kanom and a decree was passed that the plaintiff 
do pay a certain sum to the kanomdar, and that he do surrender the land; 
but in the judgment it was said that the kanom amount should be charged 
on the land. In 1886 the tarwad was divided and the land above referred 
to was allotted to the present plaintiff’s branch. In 1887 the kanomdar, in 
execution of the above decree, brought the land to sale and it wa9 purchased 
by defendant No. 1 -.—Held, that the sale was not binding on the plaiqtiff. 
SANKARA V. KELU. 14 M. 29 — 21 

(2) See ACT III OF 1873 (MADRAS CIVIL COURTS), 15 M. 69. 

-11.—Religious Endowments. 

(1) See Civ. Pro. Code (Act XIV OF 1882), 14 M. 312, 16 M. 449. 

(2) See Limitation act (XV of 1877), 16 M. 456. 
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Malabar Law —12.—Will. 

Gift of a life-interest—Limitation—See LIMITATION, 14 M. 495. 

Manager ‘ De Facto.’ 

Power of—See RELIGIOUS INSTITUTION, 16 M. 67. 

Marriage. 

(1) See ACT XV OF 1872 (CHRISTIAN MARRIAGE), 14 M. 342. 

(2) See DIVORCE ACT (IV OF 1869), 16 M. 455. 

Master and Servant. 

Liability of master (or servant's act — Offer of money by defendants to avoid liti¬ 
gation.— The servant of the defendant, who was staying in the plaintiff’s 
hotel, broke a filter, the property of the plaintiff. In a suit by the plaint¬ 
iff for damages it appeared that the servant, when be broke the filter, 
was not acting within the scope of his employment, nor on the defendant’s 
business, or for his benefit. The defendant offered to the plaintiff as 
compensation Rs. 30 (which was refused), but without acknowledging any 
liability :— Held, (1) that the defendant was not liable for the act of his 
servant; (2) that the plaintiff was not entitled to a decree for Rs. 30. 
Gray v. Fiddian, 15 M. 73 

Mauritius. 

See Registration act (III of 1877), 16 M. 85. 

Menkaval Lands. 

See Inam Commission, 14 M. 431. 

Mesne Profits. 

See Civ. Pro. Code (Act XIV of 1882), 14 M. 328. 

Minor. 

(1) See ACT III OF 1873 (MADRAS CIVIL COURTS), 14 M. 78. 

(2) See PENAL CODE (ACT XLV OF I860), 15 M. 41, 15 M. 75, 15 M. 323. 
Mirasi Rights. 

(1) Evidence of—Inam Commission—Regulation IV of 1831 (Madras)—Act IV 

of 1862 (Madras)—Resumption of inam—East India Company’s jaghire— 
Act of State—Menkaval lands—Secondary evidenoe of lost grant by 
Government—See INAM COMMISSION, 14 M. 431. 

(2) Kasavargam tenant — Ejectment suit — Notice to quit. —The mirasidars of a 

village in the Tanjore District sued to recover a manai, which had been put 
into the possession of the ancestors of defendant No. 8, who were village 
blacksmiths, as kasavargam tenants. Defendant No. 8 had left the village 
and sold the land as if it were his ancestral property to others of the 
defendants, who were now in occupation :— Held , that the plaintiffs were 
entitled to recover the land without proof of notice to quit to the ocou- 
pants. SUBBARAYA v. NATARAJA, 14 M. 98 

Misjoinder. 

See ACT XX OF 1863 (RELIGIOUS ENDOWMENTS), 14 M. 103. 

Mortgage, 

1. —General. 

2. —By Conditional sale. 

3. —Contribution. 

4. —Foreclosure. 

5. —Redemption. 

6. -Sale. 

7. —Usufructuary. 




































































































































































































































































































































GENERAL INDEX. 


Mortgage—7.—Usufructuary. 

(1) See LIMITATION ACT (XV OF 1877), 16 M. 436. 

(2) See Res Judicata, 16 M. 335. 

(3) See Transfer of Property act (IV of 1882), 14 M, 74, 14 M. 232 15 

M. 174. 

Mortgagor and Mortgagee. 

(1) Hindu law—Partition—Redemption—Successive mortgages on family pro¬ 

perty— As9igument of equity of redemption—See HINDU LAW—PARTI¬ 
TION, 15 M. 234. 

(2) Mortgage by conditional sale before Transfer of Property Act—Redemption.— 

Suit, in 1889, to redeem a mortgage of 1880, which contained a provision 
that, if the mortgage money was not paid in March 1882, the mortgage 
premises should become the absolute property of the mortgagee Held , 
that the plaintiff was entitled to redeem. VENKATASUBBAYA v. VENK- 
AYYA, 15 M. 230 = 1 M.L.J. 677 

(3) Purchase by first mortgagee —Suit by second mortgagee—Inconsistent cases set 

up in the alternative—Relief not asked for—Practice. — Defendant No. 1 
mortgaged certain premises to defendant No. 2 in 1884 and to the plaint¬ 
iff in 1885. The mortgage to the plaintiff was a usufructuary mortgage. 
In 1887 defendant No. 2 obtained a decree on his mortgage, and in execu- 
tion brought to sale and himself became the purchaser of the mortgage 
premises. The plaintiff, who was in possession under the mortgage of 1885, 
prayed in this suit that the prior mortgage be declared fraudulent and 
void, and the sale in execution be set aside, and in the alternative that she 
be declared entitled to redeem the prior mortgage. The plaint was stamp¬ 
ed as in a redemption suit and the Court of first appeal passed a decree 
for redemption : Held , that the suit should be dismissed, since after the 
sale of the mortgage premises in execution of the decree obtained by de¬ 
fendant No. 2, the ODly right which remained to the puisne mortgage was 
the right to retain possession until her mortgage should be redeemed. 
Semble per BEST, J. It is open to a plaintiff who is not a party to the 
transaction in respect of which allegations are made to come into Court 
seeking relief iu the alternative, dependent upon what may be found by 
the Court to be the true facts of the case. Qucere : Whether the Court 
can pass a decree for redemption when the plaint seeks only a declaration 
of the right to redeem. PERUMAL v. KAVERI, 16 M. 121 = 2 M.L.J. 281... 

Mutt. 

Relation between the founder's representative and the Mahant—Agreement by the 
A/a/ian* on his appointment—Power of dismissal— In the absence'of a 
deed of endowment the obligations of the head of a mutt to the represen¬ 
tative of the founder can only be deduced from the usage of the institution, 
in a suit by the representative of the founder to remove the defendant 
from the headship of a mutt, it appeared that the usage was for the head 
o the insuitution for the time being to nominate his successor, and for 
the representative of the founder to sanction the nomination and invest 
the nominee with a sade on his installation, and that the defendant had 
asked the plaintiff to appoint him and had undertaken on his appointment 

7j rni u t0 h,m a ? co ! ints o{ tbe income and expenditure of the mutt: — 
.ae/a, that the plaintiff was not entitled to remove the defendant from, 
office on the ground of his refusal to furnish accounts. GAJAPATI v. 

Bhagavan Doss, 15 M. 44 

• • • 

Native Christian. 

Hindu convert to Christianity—Divorce Act—Aot IV of 1869—See DIVORCE 
act (IV OF 1869), 14 M. 382. 

Negotiable Instruments Act (XXVI of 1881). 

S. 61— Hundi-Presentment—Notice of dishonour—Indemnity bond.— In a suit 
on an indemnity bond executed by way of collateral security by the maker 
o six hundies, it appeared that three of the hundies were paid and when 
three which were unpaid were presented to the maker, he did not at once 
insist upon want of notice of dishonour or on non-presentment as a 
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Negotiable Instruments Act (XXVI of 1881)— (Concluded). 

ground of discharge :—Held, that since the defendant did not prove that 
the drawee had efieofcs of his to meet the hundies on presentment, or that 
he had sustained damage by reason of the want of notice of dishonour, 
the plaintiff was entitled to a decree. BHANMUGAM v. CHINNASAMI, 
14 M. 470=1 M.L.J. 674 


Non-joinder. 

(1) Praotice—Civ. Pro. Code—Act X of 1877, s. 294, amended by Act XII of 1879 

—Purchase at a Court-sale on behalf of a judgment-creditor without per¬ 
mission of the Court—See CIV. PRO. CODE (ACT X OF 1877), 14 M. 498. 

(2) Praotice—Malabar law—Suit by one of two eo-uralers— See MALABAR LAW 

—General, 14 M. 489. 

(3) See Civ. PRO. CODE (ACT XIV OF 1882), 14 M. 498. 

Notice to quit. 

(1) Evidence Aot—Act I of 1872, s. 13—Ejectment—See EVIDENCE ACT (I OF 

1872), 16 M. 194. 

(2) See Landlord and Tenant, 16 M. 97. 

(3) See MIRAS1 RIGHTS, 14 M. 98. 

Nuisance. 

See ACT IV OF 1864 (MADRAS DISTRICT MUNICIPALITIES), 15 M. 91. 

Omit to sue. 

Civ Pro. Code, s. 43-“ Res judicata ’’-See ClV. PRO. CODE (ACT XIV OF 
1882), 15 M. 296. 


Panchayet. 

d a n*iintifw) XXXII o/ 1802 (Madras)—Reg. XII of 1816 (Madras )—Crises 
Regulat XXX ^ f Dislrict p anchQyet may be appointed-Finality of award— 

Notice of nomination of Panchayetdars.- The applicability of the proce¬ 
dure provided in Reg. XII of 1816 is not limited to cases in which 
a breach of the peace has taken place or is apprehended. When a District 
Panchavet appointed under that regulation, has come to a decision that 
decision is final and conclusive between the parties and cannot be im¬ 
peached or set aside, except in the manner prescribed by the regulation. 
Such decision is not invalid, because only one party consented t 9 the 
Reference of the matter in dispute to a panchayet. or because the other 
tmrtv who protested against the proceedings, bad not notice of the time 
when the nomination of the Panchayetdars was to take place. NARAYANA 

V. CHANDRA, 15 M. 1 

Paradesi. 

See Civ. PRO. CODE (ACT XIV OF 1882). 14 M. 1. 

Pnde 18 13 , 98 . 103 —“Res judicata”—“Court of competent juris- 

(1) Civ. Pro. *"-Landlord and tenant—Quiet enjoyment, covenant for—Suit 

for damages against lessor, including costs-Joinder of one of two co- 
i * ^ m defendant - Suit dismissed against such lessee—See ClV. 

PRO. CODE (ACT XIV OF 1882), 15 M- 111. 

(2) Club- Goods supplied to a member-Suit on behalf of club-See CLUB, 14 

M. 362. 

... ... . . , \r„nirivalities (Madras)—Act IV of 1884, s. 169 —Suit for decla¬ 
im District Muat P 1 inst a Municipality.—The plaintiff sued a Municipal 

n under the Madras District Municipalities Aot, for a declaration 

to a certain structure situated in the limits of the Municipality 
and ff his right to put a roof over it. The structure was found to belong 
Plaintiff :-Beld. (1) that the Secretary of State was not a neoessary 
_ arfv tn the suit : (2) that the Municipal Counoil had no discretion under 
s 169 of the above Act to prevent the plaintiff from dealing with the 

1127 


Page 


328 


351 



GENERAL INDEX. 


Parties— (Concluded). 

structure, provided be did not interfere with the convenience of the public 
or with any sanitary regulation. KRisHNAYYA v. THE BEE-LAKY 

Municipal Council, 15 M. 292 . 

(4) Limitation Act—Suit for mutation of names in register. —The Collector of the 

district is a necessary party to a suit by a purchaser against his vendor to 
compel mutation of names in the register. Such a suit is not barred by 
limitation unless the Collector has refused without qualification to effect 
such mutation, negativing the plaintiff’s right to the land in question. 
Virasami v. Rama Doss, 15 M. 350 

(5) See Civ. Pro. Code (Act XIV OF 1882). 15 M. 226, 15 M. 362, 15 M. 

389, 16 M. 447. 

(6) See Transfer of Property act (IV of 1882), 15 M. 54. 


Partnership. 

(1) See Civ. Pro. Code (act XIV of 1882), 15 M. 362. 

(2) See Limitation act (XV of 1877), 14 M. 465. 

Pauper. 


See Civ. Pro. Code (Act XIV of 1882), 14 M. 163. 
Penal Code (Act XLV of I860). 


(1) Ss. 43. 177—“ Legally bound.”—On 22nd November 1890 the accused, who 
was a Deputy Tahsildar, submitted to his offioial superior, a false “ nil ” 
return of lands in his enjoymeut, and also on 5th December 1890 made a 
false statement to the same effect in a revenue enquiry before the Princi¬ 
pal Assistant Collector. He was convicted of an offence under Penal Code, 
b. 177 '-—Held, that the conviction was wrong. QUEEN-EMPRESS v. 
APPAYA, 14 M. 484 = 1 M.L.J. 741=1 Weir 109 


( ) Ss. 109, 290— Nuisance—Keeping a gaming house—Abetment. —The lessee of a 
bouse, who permitted disorderly people to use it for gambling and there¬ 
by caused annoyance to the public, was convicted of an offence under 

1 Y° dG ’ 8 • , 290 ; ifc Weired, however, that the accused had not engag- 
ed the house with the object of letting it out as a gaming-house '.— Held 

i, a u n, conT,ctl011 was ri e ht> Queen-Empress v. Thandavarayudu’ 

14 jm. 364 = 1 Weir 241 

(3) Ss. 141, 143— Unlawful assembly—Assertion of right. — One of two village 
actions objected to the other passing in possession over a vacant piece of 
ground in the main street of the village. An injunction prohibiting the 
procession was obtained in the Court of the District Munsif 00 20th March. 
“ n 11 to May a procession was formed and approached the ground in ques- 
lon. orty six members of the first-named faction were assembled there 
0 prevent the procession by force : the police ordered them to disperse : 

t.r/ S k! r ha ! m e been ne g ,ec ted the police prevailed on the other faction 
00 abandon the procession -.—Held, that the persons who did not disperse 
on being ordered to do so were guilty of the offence of being members of 

an unlawful assembly. QUEEN-EMPRESS v. TlRA KADU, 14 M. 126 
— 1 Weir 59 


(4) 


(5) 


( 6 ) 


S ' }f GS Pu , bllc servant-Regulation XXIX of 1802 (Madras), s. 12 —Duties 
ofjemmdart karnam.-Per cur: A zemindari karnam is a public servant 

18 bo . UDd Iaw fc0 produce accounts to the proprietor or farmer of a 
zemindari. SUBRAMANYA V. SOMASUNDARA, 15 M. 127 = 1 Weir 72 

S ' l ° ° sumrn0Yl s.-U is not an offence under Penal Code, 

„ todlsobfi y a summons issued by a British Magistrate directing 

t erri ! 30a ^J“ alou ® d t0 appoar beford him at a place outside British 
territory. QUEEN-EMPRESS v. PARANGA, 16 M. 463 = 1 Weir 86 

the 3 District Judge ordered that the house of 

pronortv pGadlQ S b0foro him be searched and certain 

out^hiJn the Court, aad appointed a commissioner to carry 

sun" 6 " co “ miS3ionec weQC the house, but the defendant 

commit " 0Uld , Q0b adfnib him - A cc0;vd collected, and the 

missioner felt it would be unsafe to proceed to carry out the order 
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by force, and was unable to do so otherwise. The defendant was prose¬ 
cuted and sentenced under Penal Code, s. 186 : Held . that the facts dis¬ 
closed no offence under that section. Queen-Empress v. Sommanna, 
15 M. 221 = 2 M.L.J, 120=1 Weir 133 

(7) S. 186 - Obstructing a -public servant—Public vaccinator .—To spread a false 

report and thereby prevent persons lrom bringing their children for vacci¬ 
nation to the public vacoinator is not an offence under Penal Code, s. 186, 

Queen-Empress v. thimmachi, 15 M. 93 = i Weir 131 

(8) S. 214 — Screening an offender.— The accused agreed to give Rs. 10 to Sami- 

natha Pillai in consideration of his not giving evidence against Kolunda- 
velu who was charged with the offences of house-breaking by night and 
theft in a building. Saminatha Pillai gave evidence against Kulundavelu 
who was, however, acquitted, The accused was oharged under Penal Code, 
s. 214, but was acquitted : Held, that the acquittal was right. QUEEN- 
EM PRESS v. SAMINATHA, 14 M. 400 = 1 M.L.J. 163 = 1 Weir 195 

(9) S 228—Insulting a Magistrate—Crim. Pro. Code, ss. 1, 195, 480 to 482— 

Village Munsif—See CRIM. PRO. CODE (ACT X OF 1882), 15 M. 131. 

(10) S. 372 —Disposal of a minor—Dedication of a girl in a temple.—The ac¬ 

cused dedicated his minor daughter as a Basivi by a form of marriage with 
an idol. It appeared that a Basivi is incapable of contracting a lawful 
marriage and ordinarily practises promiscuous intercourse with men, 
and that her sons succeed to her father’s property: Held, the accused 
had committed an offence under Penal Code, s. 372. QUEEN-EMPRESS 
v. BASAVA, 15 M. 75 =1 Weir 372 

fill S 372 —llleqal disposal of a minor—A dancing woman of a temple applied 
• to the manager of the temple for the appointment of a minor girl, whom 
she falsely described as her daughter, to her “ kothu” miras ; the manager 
ordered that the girl be placed on the pay abstract like other dancing 
eirls and she was employed about the temple, though the ceremony of 
tying the bottu (after which the girl could not be married) did not take 
nlace • Held that the above facts constituted prima facie evidence that 
an offence under Pona.1 Code, e. 372, had been committed by the dancing 
woman, the manager above named, and the parents of the girl. SRINI¬ 
VASA V.' ANNA8AMI, 15 M. 41 = 1 Weir 365 

112) S 372 —Illegal disposal oI a minor—Revision.—A dancing woman (fourth 

(12 6 accused) of a temple applied to the manager (brat accused) of the temple 
lor the appointment of a girl under the age of sixteen, whom she had 
adopted as her daughter, to her "kothu” m.rast office to which 
duties more or less coonected with the preparation of provisions of 
the temple were attached. The manager, before whom the girl had snug 
and danced, ordered that she be placed on the pay abstract like other danc- 
“g girls and she was employed in the abovementioned duties about the 
temple for about five months. It appeared that the dancing women of 
thetemple lived partly at least by prostitution.and there was evidence that 
She ghUang and danced in the temple, received wages and wore a, pottu 
fan emblem of marriage!. The Magistrate upon these facts refused to 
lamp oharee against the manager of the temple and the adoptive 
fl of the minor under Penal Code, 8. 372 : Held, per Collins, C. J. 

J h diss ), that the Magistrate should have framed a charge. On 
{ J?Zn under Crim. Pro. Code, ss- 435. 439. preferred by the com- 
a i p6 n a nt who was a dismissed servant of the temple, after the prosecution 
ft h^^Indirg for two years, it appeared that the girl had suffered no 
had been p d ^ wbet her or not the Magistrate should have framed a 

u WiVh Court was not bound to send the case for retrial. SRINI- 

vIsa v. ANNA8AMI, 15 M. 323 = 1 Weir 366 

< 1*1 40 °-Post Office Act-Act XIV of 1866, s. 48 -Secreting andfraudu- 

(13) Ss. 3.8, 40c rjt letters—Theft—Dishonest misappropriation.— The 

lentlV /Su the employ of Government in the Post Office Depart¬ 
ment t’hile Assisting in the 7 sorting of letters, secreted two letters with 
^ntlintfon of handing them to the delivery peon, and sharing with 
i!?m moneys payable upon them. He was charged under the Indian 

Po“t Office Act, s 48 : Held, (l) that since the intention of the accused 
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was not to prevent tbe delivery oi the letters to the addressees, he was 
not guilty of tbe offence of secreting them within the meaning of that 
section ; (2) that he was guilty of the offence of stealing and of fraudulent¬ 
ly misappropriating the letters within the meaning of that section, and of 
the offences of theft and attempt to commit dishonest misappropriation of 
property within tbe meaning of the Penal Code. QUEEN-EMPRESS v. 
VENKATASAMI, 14 M. 229 = 1 Weir 860 

(14) S. 499— Defamation — Privilege of party — Appeal from the Resident's Court, 

Bangalore — Limitation. —A person who was being defended by counsel 
on a criminal charge interfered in the examination of a witness and made 
a defamatory statement with regard to his character. He was now charged 
with defamation and convicted in the Resident’s Court at Bangalore. On 
an appeal to the High Court, preferred more than sixty days after the 
conviction : Held , (1) that the appeal should be admitted ; (2) that the 
occasion was not privileged and the words complained of were uttered 
maliciously and the conviction was right. HAYES v. CHRISTIAN, 15 M. 
414 = 2 M.L.J. 142=1 Weir 588 

(15) S. 499, exc. X—Defamation—Privilege —Mala fides— Privilege exceeded. — 

The complainant, a Brahman who had been put out of caste, was re-ad¬ 
mitted by the executive committee of the caste after performing expiatory 
ceremonies. This re admission was not approved of by the accused, who 
formed a faction of the ciste ; and they, after an interval of six months, 
distributed in the bazaar to all classes of the public printed papers in 
which the complainant was described as a “ doshi ” or sinner, which signi¬ 
fied that he was a person unfit to be associated with. The accused were 
charged with the offence of defamation. They pleaded privilege, and it 
was admitted that they had acted without malice: Held, that the 
accused had not acted in good faith, and that the publication was not 
under the circumstances privileged and ^protected by Penal Code, 
s. 429, exc. X, and that the accused were accordingly guilty of defa¬ 
mation. THIAGARAYA v. KRISHNASAMI, 15 M. 214 = 2 M.L.J. 127 = 

1 Weir 617 

(16) S. 500 — Defamation—Privilege of witness—Investigation by Police.—A. 

statement made in answer to a question put by a Police officer under 
Crim. Pro, Code, s. 161, in the course of investigation made by him is 
privileged, and cannot be made the foundation of a charge of defamation. 

Queen-Empress v. govinda Pillai, 16 m. 235 = 1 Weir 587 
Perpetuities. Rule against. 

Superstitious uses—Trust for masses— Executor , assent of—Vesting of bequest .— 
An Armenian died in Madras in 1836, leaving a will whereby she appoint¬ 
ed executors and bequeathed a certain sum “ that the income thereof be 
given for perpetual masses for the benefit of my soul and for the souls in 
purgatory.” and she also bequeathed, inter alia, Rs. 42,000 to her grand- 
I daughter for life and provided that in the event of her marrying and hav¬ 

ing children she could bequeath to them the said Rs. 42,000. but in the 
event of her dying without issue, Rs. 14,000, out of the said Rs. 42,000, 
should be substracted and given to her husband, and the remaining 
Rs. 28,000 should be added to the first-mentioned bequest and the iocome 
thereof be similarly given formasses. The executor with probate gave effect 
to tbe first-mentioned legacy. By a settlement made in contemplation of 
the marriage of the grand daughter, the subject of the second legacy was 
settled as provided in the will except as to the Rs. 14,000, as to which it 
was declared that in the event of there being no issue of the marriage, 
and of the wife surviving the husband and dying without marrying again, 
it should be divided between the residuary legatees of the testatri. The 
husband was a party to the settlement, as also was the exeoutor of the 
testatrix who was one of the trustees of the settlement. The marriage hav¬ 
ing taken place, a suit was brought by the husband and wife against the 
trustees, and a decree was passed under which the trustees were relieved 
of their office, and the trust funds paid into Court with tbe direction 
that interest accruing thereon be paid to the wife until further order. 
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The husband died without issue and subsequently in 1890 the wife died not 
having re-married. The Administrator-General of Madras took out letters 
of administration to administer the estate left unadministered of the 
testatrix, and the Rs. 42,000 above referred to were paid over to him. 
Held by Shephard . J ,, that the sum of Rs. 14,000 by reason of the settle¬ 
ment, but not otherwise, fell into the residue of the estate of the testa¬ 
trix.— Held, by Collins, C.J., and Handley, J., affirming Shephard, J. 

(1) that the sum of Rs. 28,000 formed unadministered assets of the estate 
of the testatrix ; (2) that the bequest for masses was void as infringing the 
rule against perpetuities. COLGAN v. THE ADMINISTRATOR-GENERAL 

of Madras, 15 m. 424 

Plaint. 

See CIV. Pro. CODE (ACT XIV OF 1882), 14 M. 163. 

Pleader. 

(1) See ACT XVIII OF 1879 (LEGAL PRACTITIONERS), 16 M. 278. 

(2) See Civ. Pro. Code (ACT XIV OF 1882), 15 M. 135. 

Pleadings and Proof. 

Variance between—See PRACTICE, 15 M. 489. 

Power-of-attorney. 

See STAMP ACT (I OF 1879), 15 M. 386. 

Practice. 

m Appellant not allowed to raise in appeal a contention inconsistent with the 
case relied upon in the Courts below—See HINDU LAW—SUCCESSION, 

15 M. 503. _ , 

(2) Civil courts Act—Act III of 1873 (Madras), a, 13 (2l-Appeal from Subordt- 

nato Court-Proceeding to be adopted when a . Dl3 ‘ r !°“ C °"“ t er 
returns an appeal petition for presentation in High Court—Civ. Fro. 
Code s. 57-See ACT III OF 1873 (MADRAS CIVIL COURTS), 14 M. 462. 

„ ^ a ko* Quit nn an award—Alternative olaim on original con- 

(3) Ci ;- i ^ 0 a°o 0 n-W,tbdrawalo° ( n cla n ir:n d awIrd-See CIV. PRO. CODE (ACT 

XIV OF 1882), 15 M. 474. 

/.v -r nlpas_Hindu Law—Adoption made the day after the adoptive 

(4) I™" ma^his wm-Adoptive son bound by the will-See HINDU 

LAW— ADOPTION, 14 M. 172. 

for—-See MORTGAGOR AND MORTGAGEE, 16 M. 121. 

, , „ • 'niior — Civ* Pro. Code -Act X of 1877, 8. 294, amended by Act 

(6) Non-joinder 79 ipurchaseata Court-sale on behalf of a judgment-oreditor 

^tbout permission 0, the Court- Bee CIV. PRO. CODE (ACT X OF 

1077), 14 M. 498. 

(71 Non-ioinder—Malabar Law Suit by one of two oo-uralers-Bee MALABAR 

(7) N0 ^”“ geneb4 l, 14 M. 189. 

4 <*t X of 1865, 8. 187 —Hindu Wills Act—Act XXI of 1870, 

(8) Sucoes^Act-Act^X^^ H ; ndu _ RepreBe ntative-8ee SUCCESSION ACT 

(X of 1865), H M. <154 -Relief not asked for— The plaintiff, 

(9) Variance 3 wasfbhs property and that he had been ob- 

h^fche^etendant^frcTm building a door upon it, suedfor an in- 

Btruoted by the de The Court held that the plaintiff’ll title to 

J™**" 2S not eSTbed but p^ed a decree declaring that both the 

the land was “ ot , entitled to u«e the lane by right of ease- 

mtnt “rid th»t ‘hi, declaration, which had not been asked for should 
ment. ueia, «•« . ahould have been dismissed for 
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Practice— ( Concluded), 

(10) See CIV. PRO. Code (ACT XIV OF 1882), 14 M. 498 ; 15 M- 240. 

(11) See Crim. Pro. Code (act X of 1882), 14 M. 36. 

Pre emption, 

(1) Right of—Malab.*r Law—Ottidar—Waiver—Election not to purchase— See 

Malabar law— Mortgage, 15 M. 480. 

(2) See Malabar Law—Mortgage, 15 M. 401. 

Principal and Agent. 

See Evidence act (I of 1872), 16 M. 238. 

Privy Council. 

Practice —Refusal of rehearing—' 1 Res noviter.”—The judgment of the Judicial 
Committee reported to aod confirmed by Her Majesty in Council cannot be 
re-opened only for the reason that new evidence is forthcoming. 

Srimantu Raja Yarlagaddu Durga v. Srimantu Mallikarjuna, 
14 M. 439 <P.C.) 


PAGE 


• • • 


Procedure. 

See Civ. Pro. Code (ACT XIV OF 1882), 15 M. 82. 

Process Fees. 

(1) See COURT fees ACT (VII OF 1870), 16 M. 423. 

(2) See CRIM. Pro. Code (ACT X OF 1882), 16 M. 234. 

Promissory Note. 

(1) See Acr XVIII of 1879 (Legal Practitioners), 14 M. 63. 

(2) See Contract act (IX OF 1882), 16 M. 283. 

Proof. 

Of a zemindar’s title to a tract of Hill and Forest—Construction of istemrar 
sanas of 1803 as to lands granted—Specification of villages—Effeot of prov¬ 
ed acts of possession by zemindar—See ZEMINDAR, 15 M. 101. 

Public Street. 

Obstruction of—Suit for declaration and injunction — Special damage. — A gate 
was erected in a public street (by the permission of the Municipal Counoil) 
which obstructed the exercise by the plaintiff and the public of their 
right to resort to and draw water from a well. It appeared in evidence, 
although it was not alleged in the plaint, that tho plaintiff had to use the 
land between the newly erected gate aod the well wheu he repaired hiB 
house. The plaintiff not having obtained permission to sue under Civ. 
Pro. Code, s. 30, sued for a declaration of his right to use the street 
and draw water from the well and for an injunction compelling the re¬ 
moval of the gate : Held, that the suit was within the rule precluding 
private actions for public wrongs without special damage alleged and 
proved, and was accordingly not in »intainablo. SlDDESWARA v. KRISHNA, 
14 M. 177 = 1 M.L J. 321 

Receiver. 

See Civ. Pro. Code (Act XIV of 1882), 15 M. 233. 

Registration. 

See Lease Deed, 14 m. 271. 

Registration Act (III of 1877). 

(1) Ss. 17 (d) , 48— Transfer of Property Act—Act IV of 1882, ss. 3, 78, 101— 
Priority of mortgages—Gross negligence—Extinguishment of charges — 
Notice by registration. —In a suit for the declaration of the priorities of 
mortgages and for foreclosure, it appeared that the mortgage premises had 
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Registration Act (III of 1877)— (Continued). 

been “purchased by the mortgagor from the second defendant and 
others in 1878, under a convej’anco containing a covenant that they were 
free from incumbrances, and the mortgagor then received, inter alia, a 
Collector’s certificate which was recited in another title-deed also handed 
over to her. The premises were mortgaged to defendant No. 2 who was an 
experienced sowoar in 1879 and to the plaintiff company in 1883 and again 
in 1884 and were conveyed absolutely by the mortgagor to defendant No. 2 
in 1886 The mortgagor executed a rent agreement to the plaintiff com¬ 
pany on the occasion of each of the mortgages of 1883 and 1884. The above 
mortgages were registered, but the plaintiff company and defendant No. 2 
had no notice at the respective dates of their mortgages and conveyance 
of any previous incumbrance. The plaintiff company received the title- 
deeds of the estate from the mortgagor {but not the Collector’s certificate) 

on the execution of the mortgage of 1883; the second defendant alleged 

that he had held them under a prior incumbrance which was consolidated 
in the mortgage of 1879, and that before the execution of that mortgage 
the mortgagor had obtained them from him for the purpose of obtaining a 
Co lSto ’s certificate and had told him that the Collector had retained 
them in order to account for tbeir not being replaced in b.s custody : 
mid. (1) that the plaintiff company were not affected with constructive 
notice of the mortgage of the second defendant by reason of its registra- 
Uon or of their failure to search the registry or to inquire after theCollec 
♦IH.•« Certificate • (2) that the second defendant not having given a reason- 
able explanation of his conduct in leaving the title-deeds with the mort¬ 
gagor four years after his mortgage, lost his priority by reason of his gross 
gagor iour y f p p rty A ct, s . 78 apart from the circumstances 

a susoidon oTfraud on his part. Quart: Whether the case might 
♦ hive been decided against the second defendant on the ground that 
“J?merged in the conveyance of 1886. BEAN Maun MULL 

v. MADRAS BUILDING COMPANY. 15 M. 268 = 22 M.L.J 95 

T> rn fVwifi ss 13. 43—Res judicata -Instrument affecting 
<2) B 3 mov'etbP and ™ e able property-si C.v, PRO. CODE (ACT XIV 
OF 1882), 15 M. 336. 

_ .,q__ o n Relief Act—Act I of 1977. s. 4 (c)— Admissibility of 

(3) Ss. 17 (d), 49 Spe £j2 S uit for specific performance of contract to sell 

unregistered sale-deea ^uti ] p j o{ Jand fcQ the plaintifI . 

land. The defendant exteuwa * « plaintiff alleged that the 

The instrument bore Re. th / ea|e . defld and prayed for 

defendant bad jmpr P r L, i8tra ti 0 n and for the possession of the land in 
a decree C0 “ P . e J h t ^ t tbe unregistered instrument was admissible in eyi- 
question . Beld, ^ 8eco ndary evidence of its contents wae admis- 

s iWe e ’the dooumeut having remained unregistered through no fault of the 

plaintiff. Nagappa v. Devu, 14 M. 55 

, » « ^ Cnurt—Bankruptcy in Mauritius—Right of suit by trustee 

(4) S. 17 { e) '/ or Z 9 l^ n Zition deed in British India-Stamp Act, I of 1879, 

under foreign oompo w l firm of which be wasa member were adjudicated 

s. 31.—A debtor an receiver was appointed by the Court. Sub- 

bankrupts m MAuri ^ resolved ^ jf ,b e adjudication was an- 

sequently the crea e . in3t alments, bo accepted in full satis- 

nulled, a compositio • P d y thftt t [ Q seourity of the plaintiff’s firm be ac- 
faction of their debt , compog ition, and that the bankrupts’ estate 
cepted lor paymen ar)d that the plaintiff be appointed trustee to 

be assigned to that firm^ ^ Aq ingt ? umenfc was executed to give effect 
carry out such ar g ^ conourre d in by the receiver and approved 
to these resolutions , adjudication and ordered that the bank- 

by the Court. in the plaintiff, who was appoint- 

rupts’ estate in Mau it u composition with full powers of realization, 

ed trustee to c«ryo“t , or e 00 ver moveable and immoveable property of 
The plaintiff non tba fc the above instrdment was valid 
the bankrupts m I d a^ fl . d ^ ; equire to be stamped and registered as 
as a oompo si tion - aee ^ BUrpla8 that might remain after payment to 
a conveyance, an * tQ tbe plaintiff’s firm, but was subject to a 

the ? r ® dl *? rs 8 . th t th0 plaintiff was entitled to a deoree for 

$he S amount C expendefb; him in payment of the creditors together with 
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such costs as were incurred by him iu recovering debts due to the estate 
as could not be recovered from the debtors, and the costs of certain 9 ales 
and a mortgage incurred in realization of the estate; (3) that plaintiff was 
entitled to a decree foe possession of the immoveable property until the 
sum due is paid to him by the defendants or is satisfied out of the rents 
and profits of the property. No order made by the Court at Mauritius 
can operate to transfer the ownership of immoveable property in British 
India. So held without deciding that the Court cannot compel the bank¬ 
rupt when within its jurisdiction to execute in fwour of the trustee such 
a deed as will, in accordance with the formalities of the local law. render 
the order of the Court effectual. SUBBARAYA v. VYTHILINGA. 16 M. 85 
= 3 M L J. 30 

• • • 

(5) 8s. 36, 72 to 77 —Compulsory registration—Suit to compel registration. —The 

plaintiff and defendant agreed that, in consideration of a sum of money 
already paid and of a further sum to be paid on the completion of the 
transaction, the defendant should transfer a certain mortgage to the 
plaintiff, and an instrument of transfer was prepared and executed to give 
effect to that agreement, but it was not registered. The plaintiff now 
sued for a decree compelling the defendant to execute and register that or 
a similar instrument: Held, that the plaintiff was not entitled to a decree 
for compulsory registration, and should have proceeded under Registration 
Act. ss. 36, 7-2 to 77. VENKATASAMI v. KRISTAYYA, 16 M. 341 = 
3 M.L J. 169 

■ • • 

(6) S. 50— Unregistered mortgage with possession—Subsequent registered mortgaqe 

—Notice— Priority.—' The defendants Nos. 1 and 2, in 1877, placed the 
plaintiffs father (since deceased in possession of certain land as usufruc¬ 
tuary mortgagee under an unregistered mortgage deed for Rs. 99, aud in 
1883 mortgaged the same land to defendant No. 3 by a mortgage-deed 
which was registered. Defendant No. 3 obtained a decree on his mort¬ 
gage in 1886, and applied that the mortgaged premises should be sold. 
Lhe plaintiffs, having opposed his application for an order for sale without 
success, now sued for a declaration of their title as mortgagees. It was 
that defendant No. 3 took his mortgage with notice of the mortgage of 
j R77, but had not otherwise acted fraudulently : Held, that the plaintiffs 
were entitled t 0 priority in respect of the mortgage of 1877 : Htld by the 
Bull Bench, that when it is proved that a subsequent enoumbrancer under 
a registered conveyance had notice of a valid prior unregistered enoum- 
brance and of possession by such encumbrancer, or of such conveyance 
without possession, the Courts are not bound to interpret the Registration 
et of 187/, s. 50, so as to defeat the title of the Drior encumbrancer. 
Xrishnamma V. SURANNA, 16 M. 148 (F.B.) = 3 M.L J. 54 

(7) Ss. 72—75—Crim. Pro. Code. s. 195 — “Court ”— Sanction prosecution 

for perjury—See CRIM. PRO. CODE (ACT X OF 1882), 15 M. 138. 
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Ss. 


4, 12—Zemindar’s sanad assets mentioned in—Quit-rent on an agraharam 
viUage-Inam title-deed, rate mentioned in-Joint liability of agraharam- 

iftm plamt !® Y, aS * Z0 “ ,ndar holding his estate under a sanad dated 
vvv .nono Sana ? followed almost verbatim the language of Regulation 

^nt V ’’^«A 2 ‘* S \-’v, and r her ! 16 r ® ferrea t0 ‘‘^nds paying a small quit- 
? d d wh, ? h quit rent unchangeable by you is included in the 
assets of your zemmdari. ’ The suit was brought to recover arrears of jodi 

IS 1 ; 1 * 1 ac , crued due ° Q aD ag'aharam village in the zemindari. The 
defendant 8 , who were the agraharamdars, had divided the village and 
held it in separate shares. They pleaded that they were not liable to pay 

J t°h d p °i th A rate A X0 u d h j ths Inam Commissioner and specified in 

Z ■ tltle ; d fd granted by him for the village in 1869 : Held, (1) that 

and d tw?E 0f the f . Iaa “ Commissioner did not affect the zemindar’s claim. 

qu .®f tlon {° h * determined was what was the jodi payable in 

the P peisheu h ,hn a th 6afc th - e t , lme of t ^ e Permanent settlement on which 

ioinUv and ^PvL.n 6 , Z6 M 1Qd f ri ™ as fixed ! < a > fc hat the defendants were 
thp tZnfS? severally liable for the amount that should be found due to 
the zemindar. On its appearing that Rs. 6 por putti was the recognised 
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rate from 1832 to 1879, and that there was no evidenoe to show the agra- 
haramdars had ever paid any other rate, or had paid Rs. 6 under coercion, 
the Court presumed that that was the rate at the time of the perma¬ 
nent settlement. SOBHANAdri APPa Rau v. GOPAlkristnamma, 
16 M. 34 

Regulation XXIX of 1802 (Madras). 

S. 12—Penal Code, s. 166—Public servant—Duties of zemindari karnam, 
See PENAL CODE, (ACT XLV OF 1860), 15 M. 127. 


Regulation XXXII of 1802 (Madras). 

See PANCHAYET, 15 M. 1. 

Regulation V of 1804. 

Aliyasantana Law—Inheritance—Uacongenital insanity Suit by an unadjudg¬ 
ed lunatioby the agent of the Court of Wards as guardian — Authority 
of the Court of Wards—Estates of lunatics subject to Mufussal Courts 
—Act XXXV of 1828—Code of Civil Procedure, s. 464—See ADIYASAN- 
TANA LAW, 14 M 289. 

Regulation XII of 1816 (Madras). 

See PANCHAYET, 15 M. 1. 

Regulation II of 1825 (Madras). 

See STAMP, 16 M- 419. 

Regulation IV of 1831 (Madras). 

See INAM COMMISSION, 14 M. 431. 

Religious Institution. . . 

m Debt contracted by one claiming to be in possession as head of the institution- 
{ ) * De facto’ manager , power of-Cost of defending ejectment suit.- Suit on 

a bond in which the obligor was described as the head of a mutt and 
the debt thereby secured was stated to have been incurred for the 

reasonable expenses of the suit which was being proceeded with and for 
the good of the inutt and for the said mutt’s own expenses.” The debt 
£ a hA«n contracted by one who was in possession of the mutt under 
a a otaim that he was the duly constituted head of the institution, for the 
!™Jnf defending a suit brought by the head of another religious 
pu t „ n to 6 eiect him and to establish certain rights over the mutt. 

obtained, but some of the pretensions of 

^r«E??ntiff were successfully resisted. The present defendant was a 
th of the properties of the mutt appointed by the Court in the course 
reoeiver G the p P that the bon d was not enforceable against 

orooerty of the mutt. SAMINATHA v. PURUSHOTTAMA, 16 M. 67... 

illhl to-Succession to the office of Dharmakarta-Act XX of 1862- 
^2) Law a W? b4 mmU—Custom and usage .-On a question of the right of 

Religious jfioe of Dharmakarta of a devasthanam or temple at 
succession to the omoe^oi . q ^ ^ the only iaw app li ca ble is the 

Rameshwaram whic ij are t0 be proved by evidence. Both the Courts 
custom and pra J diog t0 the established usage, the succession was 
below found th , Dharmakarta initiating a pandaram ; and, 

provided «or by-oh •“JJJ™ " as hl9 successor. It followed that the 
whilst in office, PP ^ Z w ho had alraady cea3ed to hold bhe 

a L P ° ,n fK me ^, been removed under Act XX of 1863 s. 14) was not in 
°ftme (having be ^ was therefore invalid. The person whom the 

accordance with g attempted to appoint was head of the mutt 

displaced Dharmakarta “ a8 it appeared, had been taken. 

from which preo 4 8 of iQvalid ity in the appointment in question, the 
Besides the aoovo fiadi that the displaced Dharmakarta made his 
evidence 8i^>por fc d th ^ J ^ mufct tQ d him , n office in further- 

attempt to appoint ^ d . d nQt b(ma fidg exercise his powers, if any. 

anco of his own mt ^ ^ who i e appoinlmen t and applied to the 

This finding “\ v W0 .j aa t0 the office of the Dharmakarta. RAMA- 

headship of the' “ utt v “ PB.I.AI. 16 M. 490 (P.0 ) = 20I. A. 

17 I»a. J«. 678 
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Religious Office. PAGE 

(1) Assignment o/—Res extra commercium— Custom as to assignability.— The 

plaintiff, sued for a declaration of his title as purchaser of a mirasi office in 
a temple, to which were attached certain duties to be performed as part 
of a religious ceremony, aod for a sum of money representing the emolu¬ 
ments of the office. The first defendant was the plaintiff’s vendor, the 
second defendant claimed title to the office by purchase, the other defend¬ 
ants were the trustees of the temple and they did not appear on appeal. 

The Court of First Instanco passed a decree as prayed, which was revers¬ 
ed on an appeal preferred by the second defendant alone. On second 
appeal : Held , that defendant No. 2 was not entitled to a decree on the 
sole ground that the office was res extra commercium. Per PARKER, J.— 

Had t-be trustees of the temple appeared in the Court of first appeal and 
rai-ed the question of the inalienability of the office, it would have been 
necessity for the Court to have determined the quostion whether by the 
custom of the particular institution such alienations were valid. 
RANGASAMI V. RANGA, 16 M. 146 ... 809 

(2) Transfer of—Transferee not solely entitled in succession to transferor. —In a 

suit against the mooktessors or trustoes of a tomple, the plaintiff sought a 
declaration of bis right to perform the puja in the temple, and an injunc¬ 
tion restraining the defendants f-om interfering with the exercise of such 
right. It appeared that the office of pujari was hereditary in the plaintiff’s 
family, that it hal boen held by the pLinbiff’s undivided uncle (deceased), 
that he transferred it in 1830 to the plaintiff’s father (deceased), in succes¬ 
sion to whom the plaintiff now claimed it. The High Court called for a 
finding as to whether the plaintiff’s father was the sole heir next in succes¬ 
sion to his transferor, and it was found that he had three brothers : 

Held , that the transfer of the office to the plaintiff’s father was invalid, 
and the suit should be dismissed. NARAYANA v. RANGA, 15 M. 183 = 2 
M.L.J. 19 ... 477 

Religious Trust. 

Assignment of—Delegation of trust--Appointment by trustee of an agent for nine 
years. —One holding land on trust to supply a temple with rice, etc., out 
of the income of the land, placed the defendant in possession of it under a 
lease, aod subsequently, in 1888, demised it to the plaintiff for nine years 
under an instrument which provided that the plaintiff should collect the 
income, pay part of it to the executant of the instrument, and with the 
rest perform the trusts above mentioned. In a suit for rent the defendant 
denied the plaintiff’s title questioning the validity of the instrument of 
1888: Held, that the instrument was valid, as it merely appointed the 
plaintiff an agent, and did not amount to an assignment of the trust. 
KRISHNAMACHARLU v. RANGACHARLU, 16 M. 73 ... 758 

Religious Trusteeship. 

Assignment of—Civ. Pro. Code, ss. 292, 311—Suit to set aside Court-sale—Duty 
of vakil purchasing at Court-sale—Fraud— Parties—See ClV. Pro. CODE 
(ACT XIV OF 1882), 15 M. 389. 


Religious Usages. 

Of Muhammadans—Civ. Pro. Code, s. 11—Civil suit 
CODE (ACT XIV OF 1882), 15 M. 355. 


—Kutbah—See ClV. PRO. 


Report of Select Committee. 

See ClV. Pro. CODE (ACT XIV OF 1882), 16 M. 207. 

Res Judicata. 

(1) Mortgage-deed passing possession of certain parcels of land and hypothecating 

lZ7lT d ^° f Z° rtqagee r Prev . iou s decrees for rent obtained against 
mortgagors. The obligee under an instrument, dated 1878, by whiohoer- 

' a f nd . waa jsufruotuarily mortgaged and other land merely hypothe- 

“iui'U’ ? aV i“ g a IS ed . against fche mortgagors decrees for rent due 

of ^ land ? nder the °* pattamehits executed by them on 
the date of the mortgage, now sued to recover the prinoipal and interest 
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Res Judicata— [Concluded). 

due under that instrument:— Held , that he was not precluded from 
obtaining a deoree by reason of his previous suits, and was entitled to a 
decree for the amounts due, and in default of payment for the sale of the 
mortgage premises. NANU v. RAMAN, 16 M. 335 = 3 M.L.J. 141 

(2) See OlV. PRO. CODE (ACT XIV OF 1882!, 14 M. 1, 284, 301, 312, 324, 328 ; 

15 M.e336 ; 16 M. 11,117, 380, 481. 

(3) See Landlord and Tenant, 14 m. 365, 

" Res Noviter, ” 

Privy Council—Practice—Refusal of rehearing—See PRIVY COUNCIL, 14 M. 439. 

Restraint of Trade. 

See Contract Act (IX of 1872), 15 M. 79. 

Resumption. 

(1) See INAM COMMISSION, 14 M. 431. 

(2) 8eo LANDLORD AND TENANT, 14 M. 365. 

Review. 

(1) See Civ. Pro. Code (Act XIV of 1882), 16 M. 424. 

(2) See LIMITATION ACT (XV OF 1877), 14 M. 81 ; 14 M. 252. 

Revision. 

(1) See CIV. pro. CODE (ACT XIV OF 1892), 16 M. 20 ; 16 M. 451. 

(2) See ACT VII OF 1889 (SUCCESSION CERTIFICATE), 16 M. 454. 

Sanction for Prosecution. 

See CRIM. Pro. CODE (ACT X OF 1882;, 15 M. 138 ; 15 M. 224 ; 16 M. 468. 

Security Bond. 

See ACT XXVII OF 1860 (SUCCESSION CERTIFICATE), 14 M. 473. 



Service Tenure. 

See LANDLORD AND TENANT, 14 M. 365, 

Set. off. 

See Civ. PRO. CODE (ACT XIV OP 1882), 15 M. 29- 
S ° U 8ee Elements act (V of 1882), 16 M. 301. 

S ”"o," ,1£C.„. (.=• MV OK 

/i of 1 877 ) 

specific Relief Act 0 re( , i3tere j 8a i 6 .aeed—8uitlor specific performance 

(1) s. A £&“2£tartloo Act-Act Illof 1877, es. 17 id), 49 

ACT (III OP 18771. 14 M. 55. 

, _Nivoca—Gift—Transfer of Property Act- 

(2) S ' AoUV *1882, ."43-Soe TBANSFER OF PROPERTY ACT (IV OF 1882), 

14 M* 459. 

Act— Act I of 1879. b. 3, cl. 4—Bond—Contract Aob— 

(3) 8b. 20, 54. s , 7 < ‘T®r“ P oq__ Coat raot for personal service-Contract for more 

thVtbtM injunotion. See CONTRACT ACT (IX OF 1872), 

14 M. 18. . . instrument —Declaratory decree Limitation 

(4) S 3 , 39, 40, 42 -C<x»c«i^ J ^ 9i.—A wit waa filed in 1888 on behalf 

Act-Act XV of * of ibfl members to reoover property improperly 

of a Malabar tacwaa vj 
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Specific Relief Act (I of 1877)— (Continued). 

alienated in 1879 under a kanom instrument by the karuayan, who had 
since been removed from office .-Held, that since a prayer for the cancel¬ 
lation of the kanom instrument was not an essential part of the plaintm s 
relief the suit was not barred by the three years’ rule in Limitation Act, 
1877,’sch. II, art. 91. UNNI v. KUNCHI AMJIA, 14 M. 26 

(5) —S. 42 — Aliyasantana law—Declaratory relief—Limitation Act—Act XV of 

1877, sched. II, arts. 127. 144—See ALIYASANTANA LAW, 15 M. 186. 

(6) S. 42-Civ. Pro. Code—Act XIV of 1882, s. 293-Satf for declaration of 

title by an obiector in execution proceedings—Consequential relief .—la a 
suit under Civ. Pro. Code. s. 283, for a declaration that the sale to 
defendant No. 2 of certain land in execution of a decree was invalid, it 
appeared that the land had been attached in execution of a decree obtained 
bv defendant No. 2 against defendant No. 1, who held it as the plaintiff's 
tenant, that the plaintiff had intervened unsuccessfully in the execution 
proceedings and had been referred to a regular suit, and that the land had 
been brought to sale and purchased by defendant No. 2 who was now in 
possession:— Held, that t he suit was Dot maintainable for want of a prayer 
for possession. KUNHIAMMA v. KUNHUNNI, 16 M. 140 ... 

(7) S. 42 -Civ. Pro. Code, s. 539 —Suit to eject one claimi>ig to be the Jheer 

of a mutt—Consequential relief. —Three disciples of a mutt brought a suit, 
with the consent of the Advocate General, under s. 539 of the Code of 
Civil Procedure, alleging that the defendant was in possession of the mutt 
under a false claim of title as the successor to the late Jheer, and praying 
that it be declared that he was not the duly appointed successor to the 
late Jheer, and that au appointment to the vacant office of Jheer he made 
by the Court, but no consequential relief was asked for :— Held , that Civ. 
Pro. Code, s. 539, was inapplicable to the suit, and that the suit was 
not maintainable for the reason that relief consequential ou the declaration 
sought under s. 42 of the Specifio Relief Act was not asked for. SRINI¬ 
VASA ayyangar v. Srinivasa swami, 16 M. 31 = 2 M.L.J. 139 

(8) S. 42— Declaration — Consequential relief — Civ. Pro. Code , s. 53 — 

Amendment of plaint. —A karar was executed by members of two Malabar 
tarwads, by which the tarwad of the plaintiffs and defendants Nos. 1 
and 2 was amalgamated with that of which defendant No. 3 was a kar- 
navan ; part of the property of the plaintiffs’ branch was in the possession 
of defendants Nos. 1 and 3, and part of it was held under demises from 
defendant No. 3. The plaintiffs sued for a declaration of their title to 
this property and for a declaration that the karar was not binding on them. 
An issue was framed on the question whether the suit was maintainable 
for want of a prayer for all relief consequential on these declarations : — 
Held, (1) that the suit was not maintainable for want of a prayer for 
possession of the lands under demise ; (2) that the plaintiffs should not be 
permitted to amend the plaint on appeal by the addition of such a prayer. 
NARAYANA v. SHANKUNNI, 15 M. 255 = 2 M.L.J. 29 

(9) S. 42— Declaratory decree—Withdrawing portion of claim.— Plaintiffs, mem¬ 

bers of a Malabar tarwad, sued (1) for the cancellation of a deed of gift 
of certain immoveable property alleged to belong to their tarwad, 
(2) for restoration of the property the subject of gift, either to plaintiff No. 1, 
or defendant No. 1, the present karnavan, on behalf of the tarwad. The 
Munsif dismissed plaintiff’s suit on the merits. On appeal, the Sub¬ 
ordinate Judge allowed plaintiffs, who were unable to pay the Court fees 
for recovery of the property, to withdraw that portion of the claim, and 
decreed for plaintiff as to the remaining portion, viz-, for cancellation of 
tbe document. On second appeal it was held, reversing the decree below, 
that the prayer for restoration of the property being in the circumstances 
of the case maintainable, it was not competent to plaintiffs to restrict 
themselves to the other kind of relief sought, and that the maintenance of 
the suit in its maimed form would be an evasion of s. 42 of the Specific 
Relief Act. BlKUTTI v. KALENDAN, 14 M. 267 = 1 M.L.J. 227 

(10) S. 42—Hindu law—Law of inheritance—Custom—Illegitimate son of a 

Sudra—Further relief—See HINDU Law—INHERITANCE, 15 M. 307.- 
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(11) 8. 42—Objection that consequential relief was available—Land Acquisition 
Act—Aot X of 1870—Claim to share of compensation under—Valuation 
in private transaction—See LAND ACQUISITION ACT (X OP 1870), 14 M. 

46. 


(12) S. 42 —Suit for declaration—Fraudulent decree — Injunction .—Suit for 
a declaration that a decree of a Subordinate Court was passed fraudulently, 
the Judge having been bribed by the present defendant : — Held, that the 
suit did not lie. Per cur .—The remedy would appear to be by way of 
injunction to restrain the party from executing the decree. KUNHAMED 
v. KUTTI, 14 M. 167 = 1 M.L J. 338 


(13) Ss. 42, 56 —Consequential relief — Civ. Pro. Cods, s. 53 — Amendment 

of plaint.— The plaintiff obtained a decree in a suit in which he averred 
that he was entitled to the office of Sheik of Kallai aud to certain proper¬ 
ties attached thereto, and prayed for a declaration that the defendant had 
no right either to the office of Sheik or to the properties in question, for 
an injunction restraining him from interfering with the properties or 
doing anything in any way inconsistent with the plaintiff's right to the 
office, and for further and other relief. It appeared, on the evidence for 
the defence, that the defendant was in possession of part of the property, 
but no issue had been framed as to the maintainability of the suit under 
the last clause of Specific Relief Act, s. 42 Held, on appeal by the 
defendant , that the Court of First Instance should take evidence and try 
an issue specifically directed to this question. It having appeared on the 
evidence reoorded on that issue that the defendant was substantially in 
possession of the office of Sheik and of its emoluments : Held , that the 
suit was Dot maintainable, although an injunction was asked for as relief 
consequential on the declaration. The plaintiff was permitted to pay 
additional stamp duty and amend the plaint by adding a prayer for 
possession. ABDULKADAR v. MAHOMED, 15 M. 15 

(14) S. 54. els. ( b) and (c)—Perpetual injunction—Injury to interest in immove¬ 

able property—Inapplicability of remedy by compensation Landlord and 
tenant-Erection of dwelling house on agricultural .land—Ameliorating 
waste—See LANDLORD AND TENANT, 16 M. 407. 


/ 15 \ S 56 (6)— Milabar Law -Suit by junior members of a tarwad—Injunction 
15 \«*trnlxinr execution of a decree obtained m a suit against plaintiffs 
l brought io a Subordinate Court by the junior 

“s\f Malabar 3 tarwad against their karnavan and others, the 

plaintiffs praved for 

lands of 7as' n a 

the character of urale . PP a b ove .mentioned decree was passed; 

party to the suit.in " otherwise entitled to the uraitna right 

( 2 , that the plaintiffs Urwad m^ot^ (1 , that the plaint- 

by advefse possession, if not immemor bout f of fraud aod 

iffs were entitled to the previous 9 uit; (2) that the 

collusion on the part of the r karnavan in P ^ Raliflf Aofc| 8> 56 {b) . 

injunction sought was n0 J . ed J cree P as prayed. APPO v. RAMAN, 

(3)that the plaintiffs were entitled to the decree as ? j 

14 M. 425 


119 


360 


298 


Itamp. 


(1) Regulation II of 1825 {Madras), s.4 ^ ^g^^theexecutant of the proper- 

dated 1853, which purported to be a t«nef.rl»y nt of his debts, 

ty inherited by her from her th. Maintenance of the 

and in whioh a provision property in case ehe gave birth to 

executant and for the retransfer of the prop 1 REFERENCE UNDER 
a son ,-BM, not to be liable to stamp 
STAMP ACT, s. 49, 16 M- 419 (F.B.) 

(2) See LIMITATION ACT (XV OP 18771, 15 M. 78. 
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Stamp Act (1 of 1879) 

(1) Promissory note-Contraot Act-Act IX o( 1872, s. 2-Proposal-Bee CON- 
TRACT ACT (IX OF 1872), 16 M. 283- 

#Q\ s 3 cl 11 s. 29 (e)—Instrument of partition .—Three out of 9even brothers, 
constituting an undivided Hindu family, executed documents whereby 
eaah acknowledged the receipt of certain property made over to him, a 
division of family property having been effected,” and acknowledged him¬ 
self liable for one-seventh of the debts of the family. One«of the documents 
contained a clause to the efiect that the executant had no further claim on 
property of the family Held , that the documents should be stamped as 

instruments of partition, each member paying according to the share 
taken by him under the partition. REFERENCE UNDER STAMP ACT, 
s 46, 15 M. 164 (F.B.) 

(3) S 3 cl. 4—Bond—Specific Relief Act—Act I of 1877, es. 20, 54, 57—Con- 

tract Act—Act IX of 1872, s. 39—Contract for personal service—Contraot 
for more than three years —Interim injunction—See CONTRACT ACT (IX 
OF 1872), 14 M. 18. 

(4) S. 3, cl 16; s 7, sch. I, art. 50 'e)—Power-of-attorney—Trust.— Ten mirasi- 

dars of a village executed an instrument authorizing the person therein 
mentioned to recover for them from their former agent the perquisites and 
other communal income appertaining to their mirasi rights, to cultivate 
their maniems, to distribute to them proportionately to their shares the 
profits of certain oommon land, &c. :— Held, that the instrument was a 
power-of-attorney and should bear a stamp of Rs. 5. REFERENCE UNDER 
STAMP ACT, s. 46, 15 M. 386 (F.B ) 

(5) S. 3, sch. I, art. 13— Bond—Attestation.—A Company agreed to pay £220,000 

in five instalments for the cost of constructing a railway, on the terms, 
among others, that debentures on the railway should be banded over to 
the Company on eaoh payment beiDg made, and that in the event of the 
other party failing to perform his liabilities as to the construction of the 
railway, the Company should be entitled to cell the debentures, and also 
to recover damages and also to discontinue payments of the above 
instalments. It was also provided that the Company should be at liberty 
to retain £40,000 as compensation for risk, expenses, &c. The agreement 
was sealed with the seal of the Company in the presence of two Directors 
and the Seoretary : — Held . that the instrument was liable to stamp duty 
as a bond for £220,000 under Act I of 1879. REFERENCE UNDER STAMP 
ACT, s. 46, 15 M. 193 (F.B.) 

(6) Ss] 9, 33, 34, Rule 6 —Promissory note — Hundi Stamp. —In a suit on a pro¬ 

missory note for Rs. 4,300, which was executed on an impressed sheet 
bearing an impressed stamp with the word “ hundi” at the top and the 
words “ three rupees ” at the bottom of the impression :— Held, on its 
appearing that the instrument was correctly stamped as to the amount of 
duty, that the instrument was admissible in evidence. BANK OF MADRAS 
V. SUBBARAYALU, 14 M. 32 

(7) Ss. 17. 33, 37 {b)—Act XXXVI of 1860, s. 13 -Act X of 1862, s. 15— Un¬ 

stamped document executed in 1862 out of British India — Penalty .—A 
document comprising an assignment of the executant’s interest under a 
will, aod also a power-of-attorney was executed on 26th May 1862 in 
Australia. It was sought in 1890 to use the dooumeut in Madras, but it 
was not stamped:— Held, that no penalty could be levied upon it under 
the Stamp Act of 1879. REFERENCE UNDER STAMP ACT, s. 46, 14 M. 
255 (F.B.) 

(8) S. 31—Foreign Court—Bankruptcy in Mauritius—Right of suit by trustee 

under foreign composition-deed in British India—Registration Act III of 
18S7, s. 17 (e)—See Registration act (III of 1877), 16 M. 85=3 
M.L.J. 30 

(9) S. 46, sch. I, arts , 5 (c), 44, Mortgage —“ Agreement not otherwise 

provided for."—A license issued to an arrack renter expressly required as 
one of its conditions that the licensee should deposit a sum equal to three 
months’ rental as a security for the due performance of the oontraot. 
The iicensee executed a muohalka stating that he agreed to all the terms 
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and conditions mentioned in the license:— Held, that the muohalka ought 
to be stamped with an eight anna stamp. REFERENCE UNDER STAMP 
ACT, s. 46, 15 M. 134 (F.B.) 

(10) S 51 (d)» (6).—A mortgage deed, which provided for the transfer of posses¬ 
sion of the mortgage premises, was executed to secure the re-payment of 
money to be advanced for the discharge of certain debts owing by the 
executants. The instrument was stamped but not registered ; and on its 
aoDearine that the amount of the debts in question exceeded the sum 
named the intended mortgagee refused to carry out the transaction, and 
the executants executed a deod of conditional sale of the same' P ce “ l ®®| 

favour of another -.-Held, that the stamp duty ** ,d ™ REFERENCE 
could be refunded under Stamp Act I of 1879 s. 51 (d), (G). REFERENC 

UNDER STAMP ACT, s. 4G, 16 M. 459 (F.B.) —2 M.L J. 181 ••• 

ni\ 1 art 54— Release—One-anna adhesive stamp—Full stamp duty levi- 

(U) SC 'u' l a release chargeable with four-anna stamp-duty was execu ed on 

£aner bearing a one-anna adhesive receipt stamp .-Held that in calcula - 
paper Deanug » stam D oueht not to be taken into consi- 

ing the stamp dua is euti ti P B d uuderSsamp Act, 1879, s. 50, to 

tZ to tbo^ Court he deci«ion of . Provincual Small Cause Court 
refer to the H.gtt insufficiently stamped instrument on payment 

SC3 rSSSy" reference under stamp act, s. 50. u 
M. 259 IF.B.) 

. Tr o-Exemption-Agreement for the sale of goods .-An agree- 
(12) Sch. II, (/goods does not require a stamp under the Indian 

ment for the. sale g . provis j ODS as to the warehousing and 

insurance of ^be goods previous to delivery. KV» v. MAHOMED, 15 M. 150. 

Sta :: C1 v!prO, CODE (ACT XIV OF 1882), 14 M. 163 ; 15 M. 29. 

Statute 11 & >2 Vic.. Cap. 21. 

m Ss 9 92—See INSOLVENCY, 15 M. 356. 

(2 ) Ss' 40. 73—See INSOLVENT ACT, 11 & 12 VlC., CAP. 21, 14 M. 133. 

Succession Act ( 4 t i p ~tation — Initials of witness.— Semble : If the attesting 

(1) S. 60, Cl. 3 “i“th®ir initials at the time of witneaeing the execution of a 

witnesses affix h lianoe w ith the terms of s. 50 of the Indian 

YALUMALAI, 15 M. 261 

(2) Ss. 68 , 84, 98, ^^^^me—PerpeSths%dTagainst—Creation of fund, 

called after testa., di ctioni lor making it a perpetutity , held valid— 
and dispositionsexcept } ^Tto persons as-Vesting of legacy, time of - 
Personae designaia,, * carries corpus -Tenancy in common created, not 

Income of funa, J , J ’ t out 0 f minor legatee’s share for his benefit, 
joint tenancy Advac ^ ^ divested by condition subsequent- 

power of—Vested i>l .^ ofwish he id no t to create-Patent deficiency as 
precatory trust, , • of i egaC y— Charitable uses , void bequest to.— 

to objects ot bequest tegtator / directe a the establishment in the Bank of 
Where by h»s 'wu ftnd trustee of the will of a fund, to be called, 

Madras by the ex fche .. Q arra tt Trust Fund,” and directed ‘that 

after the testator s • be removed from deposit in the said Bank of 

8 „ c h trust tod Shall »£“» that bank sha j, exifi t” an d "that • The Gar- 
Madras at Madras. be a continuing fund to all time,” and that the 

rat Trust Funa s be en j oye d by certain legatees and “ the same 

interest therefriom oh jj d oc children of them hereafter from time to 

shall be inberitea y ' ration to another in accordance with all legal 
time and homo ne& wa8 nothing illegal about the creation of this 
rights” '.—Held, ction that the securities representing it should 
fund, except the a eposit i D the Bank of Madras, whioh, as an 

never be reoeived . r ^ r p e j u ny | wa s invalid ; but that this did 

attempt to - * tion Q f the testator to create and endow the fund 
not prevent the i and that the legatees took an absolute interest, 
from being carnea u 
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The testator bequeathed “ to my grandchildren by my said late daughter 
E. W., also to my grandson P. W. M. and to this step*brother G.W.M.” 
in equal shares a certain fund : — Held , that this was a bequest to the testa¬ 
tor’s grandchildren by his late daughter E. W. not as a class, but to them 
individually as persona designate :— Held also, that under the terms of 
the will, the testator’s said grandchildreu by the late E. W., and F.W. 
M. and G.W.M took vested interests in their respective shares in the said 
fund from the death of the testator ; that the gift to them of “ the benefit, 
interest and profit” of the fund was a gift of the corpus of the fund by 
virtue of s. 159 of the Indian Succession Act ; that they took as tenants 
in common, not as joint tenants; and that under a power given to the 
executor to make disbursements from the said fund for certain pur¬ 
poses for the benefit of F. W. M. in connection with his going to 
and returning from England the executor was not authorized to apply, 
towards those purposes, more than F.W M.’s one-ninth share in the said 
fund, as it was not the intention of the testator to give F. W. M. a benefit 
out of that fund overand above that share, and that the executor, in making 
disbursements for the purposes specified, was only empowered to trench 
upon the principal of that share if the income, as applied under the power 
of disbursement for F. W. M.’s support and maintenance in England, were 
not sufficient '.—Held also, that under the terms of the devise in the third 
and fourth clauses of the will of a certain house and premises to F.W.M., 
the devisee took on the testator’s death a vested interest in that property, 
liable to be divested in the event of his dying under the age of twenty-one 
years : —Held also, that under the terms of the devise in the fifth and sixth 
clauses of the will of a certain house and premises and furniture to the 
children of the testator’s late daughter E.W., (who was dead at the date of 
the will), there was an absolute gift to the children of E. W. of thb testator’s 
whole interest in that property, and that such gift was not controlled by the 
directions in the latter part of the fifth clause that the house should not be 
sold until the youngest grand child attained the age of eighteen years, 
which must be regarded merely as an expression of the wish of the 
testator and not as a precatory trust, and was of no legal effect; and 
that the children of E. W. who were living at the testator’s death, 
did not take as joint tenants, but took as persons? designates, each 
an equal share in the property which vested in them on the death 
of the testator, and therefore the share of one of them, E. G. W., 
who had survived the testator, but died subsequently, having vest¬ 
ed in E. G. W , passed to E. G. W.’s representative, the ninth defend¬ 
ant. In the sixteenth clause of the will the testator directed his executor 
and trustee out of a certain sum of Rs, 500 to 11 disburse various petty 
pensions to some poor people who have been mentioned to him ” (the exe¬ 
cutor and trustee) “ by me ” :— Held, that there was a denoienoy on the 
face of the will a9 to the objects of this bequest, and by s. 68 of the Indian 
Succession Act no extrinsic evidence could be admitted as to the inten¬ 
tion of the testator, and that this legacy therefore failed and fell into the 
undisposed of residue :— Held also, that the bequest in the seventeenth 
clause of the will of Rs. 10,000 to the support of the testator’s temperance 
and reading rooms for European pensioners and the poor widows’ quarters 
attached thereto, being a bequest to charitable uses, was void under s- 105 
of the Indian Succession Act, as the testator had nearer relatives than 
nephews, and the will was executed less than twelve months before his 

death. Administrator General of Madras v. Money, 15 M. 448. 

(3) S. 182 Executor—Appointment of, by implication—Administration with will 

annexed. A Hindu died leaving a will whereby he bequeathed all his pro¬ 
perty whatever (including debts) to two of his sons, who now applied for 
probate of the will on the ground that they were appointed executors by 
implication : — Held, that the sons were not entitled to probate of the will. 
VlTTAL DOSS, EX PARTE, 15 M. 360 

(4) S. 187 Hindu Wills Act—Act XXI of 1870; s. 2 —Estate of deceased Hindu 

Legal representatives. —A Hindu, who was one of the defendants in a 
suit, died leaving a will. The executors appointed by the will did not 
take out probate ; and the property of the deceased oame into the posses¬ 
sion of his divided brothers, who were thereupon brought on to the reoord 
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of the suit as the representatives of the deceased defendant. A decree 
was passed lor the plaintiff by consent. The mother of the deceased who 
would, apart from the will, have been bis legal representative, now sued 
to sot aside the above decree, having previously obtained a declaration 
that she was entitled to the property of the deceased in a suit against his 
brothers above referred to :— Held , that tbe plaintiff was not entitled to 
maintain the suit. JANAKI v. DHANU LALL, 14 M. 454 


PAGE 


317 


Summary Procedure. 

Seo Crim. Pro. Code (Act X of 1882), 15 M. 8S. 


Transfer. 

In fraui of creditors—Transferee in good faith and for value .—A transfer of pro¬ 
perty made to certain creditors fraudulently and in contemplation of the 
insolvency of the transferor is not voidable at tbe suit of another creditor 
if tbe transferees were purchasers in good faith and for consideraticn. 
GOPAL V. BANK OF MADRAS. 16 M. 397 = 3 M.L.J. 197 


Transfer of Property Act (IV of 1882). 

m 8a 2 76— Civ- Pro. Code, $. Ill — Waste by mortgagee in possession—Posses¬ 
sion after date fixed for payment— Interest .—In a suit in 1888 to recover 
principal and interest due on a usufructuary mortgage executed on 15th 
June 1870, which contained a covenant for repayment of the secured debt 
on 15th June 1878, tbe defendant pleaded and proved that the mortgagee 
had permitted certain buildings on the mortgage premises to fall into a 
ruinous condition, and it appeared that the mortgagee had remained m 
possession after June 1878 -Held, (1) that the defendant was entitled to 
have the amount of the loss occasioned by the plaintiff’s failure to make 
repairs brought into the mortgage accounts under Transfer of Property 
Act s. 76, and a separate suit by him for that amount was not necessary ; 
/o\ that the profits derived by the mortgagee after the date fixed for repay¬ 
ment should be regarded as having been enjoyed in lieu of interest. 
8HIVA DEVI V. JARU HEGGADE, 15 M. 290 


m s , 2 135 -Limitation Act-Act XV of 1877 sch. II, arts. 62, 120-Money 
(2) 8 received for plaintiff’s use-Suit for which no period prescribed—Bee 

SSSStIOH ACT (XV OF 1877), 15 M. 382. 


(3) 


(4) 


( 6 ) 


—- 

q ^Constructive notice-Notice of a deed, notice of its contents-Right of 

S. 3 —wnsiriun family partition deed—Covenant by guardian of 

V r * e TrnZraZr-Tender of price.- The plaintiff and his step-mother, as 
cuSan of her son, defendant No. 1, then an infant made a division of 
g ? £miiv property under a deed of partition by which inter aha a house 
tbe SSiipd- the^eed ooutainod a covenant that if either coparcener 
w * 8 ’ tcTseHhis share of the house, the other should have the 

Sh0 ^ 0 f o e empJon Defendant No. 1. without the knowledge of the 

r , g bt of P f fche hoU80 t0 defendant No. 3 for Rs. 130 under 

plain , tl i/d which refe rred to the deed of partition. The plaintiff now 
a 8 5 le / d fnfnrce his right of partition and in the course of the suit offered 

sued t0 ® n ,o 0 _ Held (1) that the purchaser bad constructive notioe 

to pay B8 ’ ™ I in tbe ’ deed of partition ; (2) that the covenant was 
of the ooven wa0 unnecessary for the plaintiff to prove tender 

D 01 huToi'th^purohase-money before suit. RAJARAM v. Krishnasami, 
16 M^301 

„ in1 priority of mortgages—Gross negligence—Extinguishment of 
BB. 8. 78, 101-1?«““^ A ct—Act III of 1877. ss. 17 (d). 48-Notico by 

Cba ' 8 g tMtiM-S 0e REGISTRATION ACT (III OF 1877), 15 M. 268. 

r6gl , ,,i mndlord and tenant—Forfeiture for non-payment of rent— 
$. 6. cl. _ A condition in a lease providing that the landlord 

Transfer of reve • m0nt Q f rent j 8 p 0n al and will be relieved against, 

may r ?* ent ® r mviBions of the Transfer of Property Act. Semble : The 
apart from the j? . b lse( j on a clause for forfeiture is not invalid by 

transfer of there Act, a. 6, cl. (6). VAGUBAN v. BANGAY- 

reason of TranBiec 

yaNGAR, 15 M. 125 
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(6) S. 13 —Hindu Lazo — Adoption — Niyoga — Gift—Specific Relief Act—Act I of 

1877, 18 (a).— A member of an undivided Hindu family, coDsiscing of 

himself, his adoptive son and his uncle, sold certain land belonging to the 
family to the plaintiff. In a suit by the plaintiff for a declaration of his 
title to, and for possession of, the land, it appeared that the sale was not 
justified by any circumstances of family necessity ; and that the above- 
mentioned adoptive son was the son of the paternal uncle of the adoptive 
father. During the pendency of the suit the uncle died, having made a 
gift of his property to his daughter-in-law -.—Held, (1) that the adoption 
was not invalid by reason of the above-mentioned circumstances ; (2) that 
the gift by the undivided uncle to his daughter-in-law was invalid; 

(3) that the plaintiff was entitled to a moiety of the land sold to him. 

VIEAYYA V. Hanumanta. 14 M- 459 ... 321 

(7) S. 52—“ Lis pendens."— Of the three owners of certain properties, two executed 

a mortgage of their interest in December 1872. In 1879 a creditor of the 
three obtained a money-decree against them, and, in execution, attached, 
inter alia, the properties subject to the mortgage. In July 1880 the mort¬ 
gagee intervened in execution, and an order haviDg been made directing 
that the property be sold subject to his mortgage lien, filed a suit upon his 
mortgage. The property was brought to sale in execution of the moDey- 
decree in November 1880, and the defendant became the purchaser. The 
mortgagee obtained a decree in the following February, and the mortgaged 
property was sold in execution in March 1884 and was purchased by one 
who assigned his interest to the plaintiff -.—Held, that the defendant’s 
purchase was subject to the doctrine of lis pendens. KUNHI UMAH v. 

AMED, 14 M. 491 = 1 M.L J. 476 ... 343 

(8) S. 54 — Oral sale with possession — Land worth more than Rs. 100.—The plaint¬ 

iff entered into an oral contract to sell certain land to the defendant for 
Rs. 2.500, and he put him into possession. The defendant made default 
in payment of the purchase-money. The plaintiff having professed to 
cancel the sale on the ground of this default, now sued to recover posses¬ 
sion of the land with mesne profits : — Held , that the sale was not com¬ 
plete, and the plaintiff was entitled to the relief sought by him. PAPI- 
REDDI V. NARASAREDDI, 16 M. 464 ... 1030 

(9) S. 55(2 ) —Vendor and purchaser—Covenant for title, waiver of — Rower-of- 

attorney , construction of. —When a vendee, who sues to cancel a sale on 
the grouods of fraud, misrepresentation or concealment by his vendor, fails 
to establish tbeso grounds of relief, he is not entitled to set up in second 
appeal a case founded on the implied oovenant for title under Transfer of 
Property Act, s. 55 (2). MAHOMED v. SlTARAMAYYAR, 15 M. 50 ... 348 

(10) S. 58— Unregistered mortgage — Personal covenant to pay. —An unregistered 

mortgage-deed executed in 1885 contained personal oovenant by the 
mortgagors lo pay the debt secured thereby:— Held, the mortgagee was 
entitled to sue on the covenant and obtain a personal decree against the 
mortgagors. GOMAJI v. SUBBARAYAPPA, 15 M. 253 ... 527 

(11) Ss. 58,67,92, 93— Mortgagor and mortgagee — Second redemption suit — Kanom. 

—The jenmi of land in Malabar sued in 1886 to redeem a kanom of 1849, to 
whioh it was subject, and obtained a decree which merely directed the 
surrender cf the land to the plaintiff, on payment of the kanom amount 

and the value of improvements, within three months of the date of the 

decree. This decree remained unexecuted, the money not being paid. 

The jenmi now brought aaother suit to redeem the same kanom :— Held, 
that the present suit was not barred by the former decree. The nature 
of a kanom discussed. RAMUNNI v. BRAHMA DATTAN, 15 M. 366 ... 607 

(12) Ss. 58 (c), 67, 87— Limitation Act—Act XV of 1877, sched . II, arts, 144, 

Suit for foreclosure or sale—Mortgage by conditional sale—Decree 
for foreclosure and possession — Succession Certificate Act — Act VII of 
1889. On 28 th March 1871, the defendant’s fattier borrowed a sum of 
money from the plaintiff’s father and placed him in possession of oertain 
land under an instrument of mortgage, which provided for the application 
of the usufruct in liquidation of the interest and then in reduction of the 
principal ; the instrument also contained a covenant for the repayment, in 
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four years, of the balenceTflAMtAht then be due by the mortgagor aud a 
stipulation that, on default UMRaortgagAr was to surrender the property 

to the mortgagee as if it had beSfl sold fco/him. In 1874, the mortgagor 

resumed possession without di^hargm^ thfi mortgage-debt. The mort¬ 
gagee having died, his son*, on 14th Ar| riI l8Q8 filed fche pregQnt fluib oa 
the mortgage and prayed for a deoree foreoloaUPe or flalQ During the 

) pendency of the suit the Succession (J 0rtifica1 . o Acfc of 18R c, 

oame into 

operation, but the plaintiffs obtained* nn 08rtificafe under ifi : — (1) 

that the suit was not barred by.| in jJTtation, and the plaintiffs were enti¬ 
tled to a deoree for foreclosure direction that possession be deliver¬ 

ed to them ; (2) that the plaintiSg were not precluded from obtaining a 
deoree by reason of thefts^^ Aaving obtained a certificate under the 
above-mentioned Act. Ammawa v GURUMURTHI, 16 51. G4 = 2 M-L.J. 
155 

(13) Ss. 58(d), 67 -Usufructuary mortgage with a personal covenant- Suit by 
mortgagee fcr sale. In a suit for sale by a mortgagee, it appeared that the 
mortgage comprised a covenant by the mortgagor for payment of the mort¬ 
gage amount, but otherwise answered the definition of an usufructuary 
mortgage contained in Transfer of Property Act, s. 58 (d) -.—Held. that the 
mortgagee was not precluded bv Transfer of Pronertv Act, s. 67. from 
bringing the property to sale under the mortgage. RamAYYA v. GURUVA, 
14 M. 232 

(14) 8. 60 —Partial redemption—Indivisibility of mortgage—Civil Courts Act— 
Aot III of 1373 (Madras), s. 14—Evidence Act—Act I of 1872, s. 114- 
Estoppel—See Evidence act (i op 1872), 16 M. 328 

(15) Ss. 60. 62 (a)—Mortgage with possession—Time for redemption of mortgaae 
—Provision for discharge of debt out of income — In 1885, the plaintiffs 
mortgaged certain land to the defendants, and placed them in possession 
under a mortgage-deed, which provided that the profits of the land should 
be taken towards the discharge of the mortgage-debt, and that when it was 
go discharged, possession should be surrendered to the mortgagor. Id a 
suit in which the plaintiffs asked for an aocount and for a decree for 
redemption on payment by them of the balance that might be fouod due 
on the mortgage, it appeared on accounts being taken of the proceeds of 
the land, that the principal and interest had not been discharged thereby : 
— Reid, that the right to redeem had not accrued to the plaintiffs and 
that the suit should be dismissed. TlRUGNANA SAMBANDHA Pandara 
SANNADHI v. NALIiATAMBI, 16 M. 486 = 2 51.L J, 272 

( 16 ) Ss. 60, 82— Partial redemption — Contribution. —In 1884 A and B being 
divided brothers, hypothecated to X and Y the house now in suit,’which 
was A’s family property, and a house oelonging to B. In 1886 A hvpo- 
thecated the house now in suit to the plaintiff. In 1888 B. soM bis house 
for Rs. 700 by a conveyance attested by X and Y who accepted Rs. 550 
in dischy of a moiety of the debt secured by the hypotheca¬ 
tion of 1884. the balance of Rs. 150 being retained by B. In this suit 
the plaintiff sought to recover the principal and interest due on his 
security of 1886. and be contended that X and Y who were defendants 
Nos. 4 and 5 were not justified in permitting B to retain Rs 150 of tbe 
price and that that sum should accordingly be debited against them in 
the acoounts : Held, that under Transfer of Property Act s. 82 Dlaintiff 
was not entitled to compel defendants Nos. 4 and 5 to satisfy their debt 

i?V? St 7 B 3 hOUS8 S ° ^ 38 ^ 6xt,ent3ed * NEELAMEGAN v. GOVINDAN, 

** ijx* i x 




7) Ss. 67, 68 —Usufructuary mortgage—Dispossession of mortgagee—Suit for sale 
Costs.—The plaintiff, at the request of the mortgagors, paid off part of 
the debt due on a usufruotuary mortgage to one of two mortgagees there¬ 
under, and was placed by the mortgagors in possession under a usufruotu- 
-7 mortgage of that part of the mortgage premises which had been in the 
|oymenfc of the mortgagee so paid off, who executed a release. The 
mortgagee under the first mortgage obtained a decree for sale on the 
*- of that instrument, and the mortgage premises were sold “ subieot 
tablishment ” of the plaintiff’s claim : the decree-holder purohas 
‘erwards assigned his rights to two of the present defendants 
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who dispossessed the plaintiff* The sued the. mortgagors 

and mortgagees and the defendants abo^rtgS^Wea to :— Held, the plaintiff 
was net entitled to a decree foP Rale. Spmrible : The plaintiff might have 
sued to have the sale, which ha'''? taken place at the suit of the first 
usufructuary mortgagee, declared^, to ba invalid as against him. SAMAYYA 
v. NAG AIDING AM, 15 M. 174 



• •• 


(IS) S. G8 —Personal decree against mortyagor.— Suit for a personal decree on a 
usufructuary mortgage which conta\ n °d no express covenant to pay, but, 
provided that if the mortgagor repaid the secured debt before a certain 
date (now passed), he should be replaced in possession. The mortgage 
premises had been attached in executin'! of a decree obtained by a third 
party against the mortgagor, and a clair\\^6fer i*ed by tho plaintiff having 
been erroneously rejected and the premises sold, ho v »a dispossessed. 
The mortgagee accordingly brought, his suit as above:— Held, that the 
plaintiff was not entitled to maintain the suit either under the terms of 
the mortgage or under Transfer of Property Aot, s. 68. GOPALASARII v. 
ARUN ACIIELLA, 15 M 304 = 2 122 


• • • 


(19) S. 68 (c.)—Personal suit for mnrtqaqe amount •—In a suit against a mort¬ 
gagor for the principal and interest due on a mortgage, it appeared that 
the payment of interest had fallen into arrears, and that the mortgage- 
deed provided that in such event the mortgagee should be entitled to pos¬ 
session of the mortgage premises, the mortgagor falsely alleged that all 
the interest due had been tendered :— Held, that the mortgagee was enti¬ 
tled to sue as above. SARAVANA v. CHINNARIRIAU, 15 M. 65 


(20) 5>. 83— Deposit in Court by mortgaqnr. —The deposit intended by Transfer of 

Property Act, s. 83. must be made unconditionally. Accordingly when 
the mortgagor in miking the deposit prays that the amount should be 
paid out to the mortgagee on his producing certain deeds the provisions of 
tho section are not complied with. NANU v. MANCHU, 14 M. 49 

(21) S. 85— Parties to a mortgage suit—Objection in written statement as to non¬ 

joinder. —In a suit by a mortgagee against two of his three mortgagors, 
the defendants objected in their written statement that the suit was bad 
for non joinder of the third mortgagor, and also alleged that subsequent 
encumbrances on the mortgage premises had been created with the con¬ 
currence of the plaintiff. Tt appoared that the third mortgagor, as a wit¬ 
ness, renounced interest in the greater part of the mortgage premises. On 
second appeal:— Hold, that the suit should be remanded to the Court of 
first instance for disposal after joinder of the third mortgagor and the 
subsequent encumbrancers. SUBBAN v. Arunachabari, 15 M. 487 ... 

(22) Ss. 85, 91— Parties „- hedemption^&ntt by puisne mortgagee — Joinder of 

mortgagor on secoui apveal — Plaintiff, a name-lender. —On second appeal 
against a decree dismissing a suit which had been brought by a puisne 
mortgagee to redeem a prior incumbrance, it was ordered that the mort¬ 
gagor be brought on to the record. On its appearing that it had not been 
intended that, the plaintiff should take any interest under the mortgage 
sued on : — Held . that the second appeal should be dismissed. CHINNAN 
v. RARIACHANDRA, 15 M. 54 

(23) Ss. 92, 93— Appeal against a decree for redemption—Time fixed for redemp¬ 

tion. -A mortgager obtained a decree for redemption of his mortgage 
within six months from the date of this decree.” The mortgagee appeal¬ 
ed, but the Appellate Court confirmed the decree. The mortgagor sought 
to redeem within six months from the date of the appellate decree Held 
the Court to which the application of the mortgagor was made should, 
before passing orders on the application, have given the plaintiff time to 
apply to the District Court t.o amend the decree under Transfer of Proper¬ 
ty Act, s. 92. MANAVIKRAMAN v. UNNIAPPAN, 15 M. 170 = 2 M.L.J.23... 

(24) S. 93 —Redemption decree — Appeal — Time for redemption .—In a suit on a 

kanom or usufructuary mortgage brought by the mortgagor a decree 
was passed on 16th March 1889, whereby it was only directed that on pay¬ 
ment by the plaintiff of a oertain sum within six months the defendant 
should surrender the mortgage premises to him. Against this decree an 
appeal was filed objecting both to the direction for surrender of the 
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